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CARRIERS. 


(A)  What  Persons  come  under  the  Denomination  of 
Carriers. 

(B)  In  what  Cases  a  Carrier  is  chapgeable  for  a 
Failure  in  his  Duty. 

(C)  Of  his  Interest  in  the  Things  delivered  to  his 
Charge. 

(D)  Of  the  Regulations  Carriers  are  under  by  Acts 
of  Parliament,  with  respect  to  their  Carriages,  and 
the  Prices  they  are  to  take. 


(A)  What  Persons  come  under  the  Denomination  of 

Carriers. 

ALL  persons  carrying  goods  for  hire,  as  (a)  masters  and  Co.  Lit.  89. 
owners  of  ships,  lightermen,  stage-coachmen,  ^-c.  come  K°^^*  ^^^-  ^' 
under  the  denomination  of  common  carriers,  and  are  chargeable  ^A     i  j     5 
on  the  {b)  general  custom  of  the  realm,  for  their  faults  and  mis-  of  Merchant 

Carriag?S.  and  Alcrchan- 

chandize,  and 
Master  and  Servant,  {b)  And  though  a  declaration  against  a  carrier  may  be  good  without 
reciting  the  general  custom,  yet  the  best  and  most  usual  way  is  to  bring  a  special  action  on 
the  case,  and  declare  qiiod  secundum  legem  S,-  consuetudinem  Angl'ia;,  ^c.  Sid.  245.  Hard.485. 
486.  This  custom  is  not  confined  to  a  particular  place,  but  extends  to  all  the  king's  people. 
3  Mod.  227.  And  therefore,  in  truth,  it  is  the  common  law.  Hob.  18.  [And  being  so,  it  is 
at  least  unnecessary,  if  not  improper,  to  recite  it  in  the  declaration,  i  Wils.  281.]  ||The 
declaration  on  the  custom  of  the  realm  is  the  same  in  effect  with  the  declaration  in  assumpsit, 
equally  ex  cotdractu;  the  custom  is  a  part  of  the  contract ;  the  law  alike  raises  in  it  the  pro- 
mise to  carry  safely;  and  the  action  is  alike  abateable,  if  all  the  partners  ai-e  not  sued.  Dale 
V.  Hall,  I  Wils.  281.  Buddie  v.  Wilson,  6  T.  Rep.  309. ||  Carriers  are  liable  in  respect  of  the 
reward,  and  not  of  the  hundred's  being  answerable  over  to  them.  Salk.17.pl.  8. 14:!.  Ld. 
Ilayiri.646.  5  Mod.  455.  Carth.487.  Comyns,  100.  [The  true  ground  of  their  liability  is, 
^\\e  publich  employment  they  exercise,    a  Ld.'RajTn.  917.    la  Mod.  487.] 

Vor.IL  B  Also, 


o  •  CARRIERS. 

(a)  If  he  be  a  Also,  if  a  person  who  is  no  common  carrier,  takes  upon  liim- 
comn-on  car-  self  to  carry  my  goods,  though  I  promise  him  no  [a]  reward,  yet 
rier,  though  jf  j^„,  cjoods  are  lost  or  damaijed  by  his  default,  I  shall  have  an 
there  be  no  ^-       ^^      •     ^  i  • 

agreement  or     action  agauist  hnn. 

pron:ise  of  payment,  he  shall  recover  his  hire  on  a  quantum  'meruit;  and  therefore  liable. 
Also,  a  private  person  undertaking,  without  any  reward,  to  carry  my  goods,  shall  answer  for 
his  own  neglect ;  for,  by  taking  the  trust  on  himself,  he  is  obliged  to  execute  it ;  but,  if  th« 
goods  are  misu--ea  by  another,  he  is  not  liable.  Per  Holt  Ch.  Just,  in  Cogg's  and  Barnard's 
case,  Salk.  26.  pi.  12.  2  Ld.  Ra3Tn.909.  3  Salk.  11.  Vide  his  argument  at  large,  head  of 
Bailment,  ante. 

Up?hai-e  v.  But  the  master  of  a  stage-coach  who  {h)  only  carries  passen- 

Aidee,  Co-  gers  for  hire,  shall  not  be  liable  for  the  goods  of  his  passengers 

"jJ"^'  ^^•.  that  are  lost ;  and  therefore  (c)  where  A.  delivered  a  trunk  to  the 

gj.  3  c_     '  driver  or  servant,  who  lost  it  out  of  his  possession,  it  was  holden, 

{b)  But,  if  he  that  the  master  was  not  liable  in  an  action  upon  the  case  on  the 

carries  goods  custom  of  the  realm  ;  for  though  the  servant  received  money  for 

^^  Tr  7  ^^^"  ^^'   y^^  *^^^  ^^'^^  ^"'  ^  gratuity ;    and  the  master  shall  not  be 

hire  then  he  chargeable  with  the  acts  of  his  servant,  otherwise  than  as  he  acts 

is  a  common  in  execution  of  the  authority  given  him. 
carrier,  and 

shall  be  liable.  Lovett  v.  Hobbs.  2  Shov/.  Rep.  128.  Middleton  v.  Fowler,  Salk.  282. 
pi.  II.  S.  '2.  per  Holt,  (c)  Ruled  by  Holt  on  evidence,  and  the  plaintiff  nonsuited.  Salk.  282. 
pi.  II. 

Lane  V.  Cot-  [The  post-master  general  doth  not  come  under  the  denomin- 

ton,  I  Ld.  ation  of  a  carrier :  he  hath  no  hire ;   enters  into  no  contract. 

Kaym.  64  •  ^[iq  post-office  is  a  branch  of  revenue,  and  a  branch  of  police, 

12  Mod.  482.  created  by  act  of  parliament.     The  salary  annexed  to  the  office 

Whitfield  V.  of  post-master  is  for  no  other  consideration,  than  the  trouble  of 

Ld.  Le  De-  executing  it.     He  is,  thex'efore,  not  liable  for  any  constructive 

^pencer,  „eghgence.] 

Cowp.  754.  o   »            -1 
See  Law  of  Bailments,  109,  no. 

(B)  In  what  Cases  Camer  chargeable  for  a  Failure  in 

his.Duty. 


Roll.  Abr.  2. 
Hob.  17.    Cro. 

Ja.  262. 


TF  a  man  delivers  goods  to  a  {d)  common  carrier,  to  carry  them 
to  a  certain  place ;  if  he  [e)  loses  them,  an  action  upon  the 
td\  Thouf'h       ^^^  ^'^^  against  him ;  for,  by  the  common  custom  of  the  realm, 
no  common       lie  ought  to  carry  them  safely. 

carrier,  yet,  if  he  takes  hire,  he  may  be  charged  upon  his  special  assumpsit.  Cro.  Ja.  262. 
Sid.  245-  Keb.  852.  {e)  So,  if  damaged;  and  the  declaration  shall  be  good,  though  not 
particularly  alleged  how  they  were  so.    Palm.  523.     Heme's  Plead.  76,  77. 

2  Show.  Rep.  Also,  if  a  if)  common  carrier,  who  is  offered  his  hire,  and 
327-  who  hath  ig)  convenience,  refuses  to  carry  goods,  he  is  liable  to 

-  t  n  vill"lie  ^"  action  in  the  same  manner  as  an  inn-keeper  who  refuseth  to 
against  a  com-  entertain  a  guest,  or  a  smith  who  refuseth  to  shoe  a  horse, 
mon  ferryman,  who  refuses  to  carry  passengers.  Hard.  163.  sed  arguendoi'  Vide  Rob.  Ent.  103. 
a  special  declaration  against  a  letter-caiTier,  for  the  non-delivery  of  a  letter  delivered  out  to 
him  at  the  general  post-office,  (g)  But,  if  the  porter  puts  up  the  box  of  a  passenger  behind  a 
stage-coach,  and  the  master,  as  soon  as  he  knows  of  it,  savs  that  he  is  already  full,  and  refuses 
to  take  the  charge  of  it,  the  master  shall  not  be  liable ;  ruled  upon  evidence.     2  Show.  Rep. 


(B)  In  *w1iat  Cases  Carrier  chargeable  for  Failure^  (§-c.  3 

ia8.  For  this  is  the  same  case  with  an  host  who  refuses  his  guest,  his  house  being  full,  and 
yet  the  party  says  he  will  shift,  ^-c.  if  he  be  robbed,  the  host  is  discharged;  for  which  vide 
head  of  Inns  and  Innkeepers. 

If  a  man  delivers  goods  to  a  common  [a)  hoyman,  who  is  a  Cro.  Ja.  350. 
common  carrier  of  goods,  to  carry  them  to  a  certain  place,  and  Hob.  17.  S.C. 
pays  him  according  to  the  custom  for  the  carriage  of  them,  and  ^'^J"{'?,^'^" 
after  for  default  of  good  keeping  they  are  lost;  an  action  upon  goods' of  value 
the  case  lies  against  the  hoyman ;   for  by  the  common  custom  of  are  put  into  a 
the  realm  he  ought  to  have  kept  and  carried  them  safely.  lighter  to  be 

conveyed  troni 
the  ship  to  the  quay,  it  is  usual  for  the  master  to  send  a  competent  number  of  his  men  to 
look  to  the  merchandize,  so  that  if  any  of  the  goods  are  lost  or  embezzled,  the  master  is 
answerable,  and  not  the  wharfinger ;  but,  if  such  goods  ai'e  sent  aboard  a  ship,  the  wharfinger, 
at  his  peril,  must  take  care  to  preserve  them.  Molloy,  21  a.  Said  to  be  ruled  at  Guildhall, 
per  Holt  Ch.  Just.  So,  if  he  does  not  pay  him,  or  make  any  agreement ;  for  the  carrier  may 
h?i.\e\\i%qiiantummeruit.    Cro.  Jac.  263.    Sid.  36.    Bro.  Action  on  the  Case,  "jS.    3  Show.  81. 139: 

If  a  man  delivers  goods  to  such  common  hoyman,  to  carry  to  Roll.  Abr.  2. 
a  place,   and  after  delivers  them  (being  of  good  value)  to  an-  Hob.  17.  Cro, 
other  to  keep  safely  in  the  boat,  and  does  not  discharge  the  hoy-  '^^'23o.  9.  ^, 
man,  and  after,  they  are  lost  through  negligence,  an  action  on 
the  case  lies  against  him. 

If  ^.  delivers  goods  at  York  to  B.  (who  is  a  water-carrier  Sid.  36, 
between  Hull  and  London)  to  carry  them  from  Hull  to  London ; 
though  the  agreement  is  to  carry  the  goods  from  Hull  to 
London^  and  no  mention  is  made  of  the  carriage  to  Hull^  yet  if 
the  goods  are  lost,  B.  shall  answer  for  them  ;  for  upon  his  gene- 
ral receipt  of  them  at  York^  he  is  liable. 

[But,  if  A.  delivers  goods  to  B.  (who  is  a  common  carrier  be-  Gartside  v. 
tween   C.  and  D.)  to  be  carried  from  C.  to  Z).,  and  then  for-  The  Proprie- 
warded  to  £.,  and  B.  carries  them  to  Z).,  and  there  puts  them  Xm?>.'!^t;,^ 
in  his  warehouse,  in  which  they  are  destroyed  by  an  accidental  tio,^^  ^  T.Rep. 
fire,  before  he  hath  an  opportunity  of  forwarding  them,  B.  shall  581. 
not  be  liable. 

If  A.  delivers  goods  to  B.  to  be  carried  from  C.  to  Z).,  and  Hyde  v.  Trent 
B.  charges  and  receives  cartage  of  them  to  the  consignee's  house  and  Mersey 
at  D.  from  a  warehouse  there  where  they  are  usually  unloaded,  ^^'^^^gation 
but  which  doth   not  belong  to  him ;    B.  must  answer  for  the  -j-  p^^    -^'g^^ 
goods  if  destroyed  in  the  warehouse  by  an  accidental  fire.     Nor 
will  it  vary  the  case  at  all,  that  he  allows  all  the  profits  of  the 
cartage  to  another  person,  and  that  that  circumstance  is  known 
to  the  consignee.] 

If  a  merchant  lades  goods  aboard  a  ship,  to  be  transported  at  Vent.  190. 

a  reasonable  reward  of  freight  to  be  paid  to  the  owners,  and  in  230-    ^lors 

the  night-time,  while  the  ship  rides  in  the  river  Thames,  not-  ?"f  ^j"^"^'  ^'^- 

.^,      o    ,.  '  *  ,,  1   p     1  1  f-      ^u     judu'-ed  upon  a 

withstandmg  a  competent  number  01  men  are  ieit  aboard  lor  the  special vei diet 

guard  of  the  ship  and  goods,  several  persons,  under  the  pre-  per  totam  Cu- 

tence  of  pressing  seamen,   seize  on  the  men  aboard,  and  take  riam.  ^  Raym, 

away  the  goods;  an  action  will  lie  against  the  master;   for,  in  'j?"u'„V 

effect,  he  is  paid  by  the  merchant;  tor  the  merchant  pays  the  j^^  J/J. 

owners,  and  the  owners  pay  the  master ;  so  that  the  money  of  Mod.  i-s.  S.  C. 

the  merchant  is  but  handed  over  by  them  to  the  master.     Ad-  iii^reporced. 

judged  snd  said,  that  though  by  the  admiralty  law,  the  master  is  j^XRa-i^* 

B  'X  not  "' 


4  CARRIERS. 

918.  and  ^  not  chargeable  pro  damnofatali^  as  in  the  case  of  pirates,  storm, 
Lev.  259.  S.C.  ^c.,  where  there  is  no  negligence  in  him;  yet,  because  the  ship 
i/'V/ch  Just  "^'^^^^iP'^  (corpus  comitahU  {a)y  this  case  must  not  be  measured 
said,  the  mas-'  by  the  rules  of  that  law. 

ter  is  chargeable  in  respect  of  his  wages,  and  the  proprietors  in  respect  of  the  freight.  Molloy, 
Bk.  2.  c.  3.  §z.  S. C.  For  he  must  see  all  things  tbrth-coming  which  are  delivered  to  him,  let 
what  will  happen ;  the  act  of  God,  or  an  enemy,  perils,  and  dangers  of  the  sea  only  excepted ; 
but  for  fire,  thieves,  Sfc.  he  must  answer.  [And  the  act  of  God,  in  this  case,  means  such  act 
as  could  not  happen  by  the  intervention  of  man,  as  lightning  and  tempests.  Ine\"itable  acci- 
dent, happening  by  any  human  means;  ii-resistible  force,  if  not  occasioned  by  the  king's 
enemies,  will  not  excuse;  lor  the  carrier  is  in  the  nature  of  an  insurer.  Therefore,  v.here  a 
fire,  not  occasioned  by  lightning,  began  at  another  booth  in  a  fair,  than  that  wherein  the  goods 
were  placed,  and  afterwards  spread  thither,  and  consumed  the  goods,  the  carrier  was  holden 
liable,   though  actual  negligence  was  expressly  negatived  by  the  jury.     Forward  v.  Pittard, 

1  T.  Rep.  27.  So,  it  was  holden  to  be  no  excuse,  that  the  ship  was  tight  when  the  goods 
were  placed  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum,  had  made  a  small  hole, 
through  which  the  water  had  gushed.  Dale  v.  Hall,  i  Wils.  281.  But,  where  a  hoy,  in  good 
condition,  shooting  a  bridge,  at  a  proper  tunc,  was  driven  agauist  a  pier  by  a  sudden  breeze, 
and  overset  by  the  ^^oIence  of  the  shock,  the  hoyman  was  holden  not  to  be  answerable,  the 
accident  being  occasioned  by  the  act  of  God.  Amies  v.  Stephens,  i  Str.  128.  With  respect 
to  water-carriage,  it  is  enacted  by  stat.  7  G.  2.  c.  15.,  "  That  no  owner  of  any  ship  or  vessel 

shall  be  liable  to  make  good  any  loss  or  damage  by  reason  of  any  embezzlement,  secreting, 
or  making  a^^•ay  with  by  the  master,  or  mariners,  or  any  of  them,  of  any  goods  or  mer- 
"  chandize  put  on  board,  "beyond  the  value  of  the  ship  andfreight."  If  one"  of  the  mariners 
be  accessary  to  a  robbery  by  gi\ing  intelligence,  the  owner  is  within  the  protection  of  this  act, 
and  answerable  no  farther  than  to  the  extent  of  the  value  of  the  ship  and  freight.  Sutton  v. 
Mitchell,  I  T.  Rep.  18.]  («)  In  an  action  against  a  common  hoyman  from  Walton  to  Londo/i, 
the  defendant  pleads,  that  tlie  boat  and  goods  supra  Thamesim  were  sunk  and  lost ;  absque  hoc, 
that  they  were  lost  2>ro  dcfectu  boiuB  custodi<c,  and  issue  thereupon  joined. 

2  Bulst.  280.  If  A.  and  several  others  take  their  passage  in  a  ferry-boat,  and 
The  case  of  being  upon  the  water  a  tempest  arises,  so  that  they  are  in  much 
^ar^rTited  <^''i"ger  of  being  drowned ;  upon  v»hich,  to  preserve  their  lives, 
by  Lord  Coke  several  of  the  goods  are  cast  over-board,  among  which,  a  pack 
as  adjudged  in  of  goods  of  ^.'s  of  great  value  is  thrown  over;  (b)  A,  shall  have 
"'^^"'^'l}"  no  (c)  action  against  the  bargemen. 

Rep.  79.  S.  C.  {b)  But  when,  and  how,  by  the  marine  law,  he  shall  have  average,  ^c.  vide 
Molloy,  Bk.  2.  c.  6.  $i.v,  and  the  head  of  Merchants  and  Merchandize,  (c)  So,  if  any  pas- 
senger, ex  necestiitute,  for  the  safeguard  of  his  life,  throws  it  overboard,  no  action  lies  against 
the  bargeman,  12  Co.  62.  But  it  seems  settled,  notwithstanding  these  cases,  that  a  ferryman 
who  carries  goods  for  hire,  shall  answer  for  the  goods,  though  robbed  of  them,  or  though, 
he  throws  them  overboard  to  save  the  lives  of  the  men  in  the  boat,  because  for  his  hire  he 
runs  the  venture  of  the  voyage.     Vide  Allen,  93.     Law  of  Bailments,  io8. 

Co.  Lift,  89.  It  is  clearly  resolved,   that  if  a  carrier  be  robbed  he  shall 

4  Co.  84.  answer  the  value  of  the  goods ;  for  he  hatii  his  hire,  which  im- 

1  lA.Rxym      P^^^^  ^^  undertaking  for  the  safe  custody  and  delivery  of  them, 

^ig/  °     which  charges  him  at  all  events.     And  this  political  institution 

v,'as  introduced,    the  better  to  secure  people  in  their  dealings, 

and  to  prevent  carriers,  who  are  often  entrusted  with  things  of 

the  greatest  value,  from  confederating  with  robbers,  c^r. 

Allen,  93.  So,  if  A.  delivers  a  box  to  a  carrier  to  carry,  and  he  asks  what 

■EcdSton         \^  ^"  ^^'  ^"^^  ^'  ^^^^^  ^'"^  ^  ^°"^  '"^"^  tobacco,  and  in  truth  there 

is  100/.  besides,  yet,  if  the  carrier  is  robbed,  he  shall  answer  for 

the  money;  for  A.  was  not  bound  to  tell  him  all  the  particulars 

in  the  box,  and  it  was  the  business  of  the  carrier  to  make 

I  a  si^ecial 


(B)  In  "what  Cases  Carrier  char geahle  for  Failure,  ^r,  5 

a  special  acceptance  (a).    Ruled  by  Roll  at  Jiisi  prius  at  Guild-  (a)  The  prac- 
hall;  but,  in  regard  of  the  intended  cheat  to  the  carrier,  he  told  5*''^^^;'^^")^^^'"? 
the  jury,  they  might  consider  of  it  in  damages;  but  yet  the  jury  ^^"^"5^^  though 
gave  the  plaintiff  97/.  damages,  abating  3/.  only  for  carriage;  contrary  to 
gmd  durum  videbatur  circumsta7itihus.     \\  Now  I  own  (i),  said  Lord  the  policy  of 

Mansfield,  that  I  should  have  thought  this  a  fraud,  and  I  should  f'^  common 
I         '  1  •  •    .  -11        ^         J     ^  •?  I  ■  u  ^      law,  hable  to 

have  agreed  m  opuiion  with  the  circumstantibiis ;  vvmcn  seems  to  abuse,  and  pro- 
have  been  also  the  opinion  of  the  reporter.  ||  ductive  of  in- 
convenience, 
would  seem  to  have  obtained  too  long  and  too  generally  to  be  now  questioned.  The 
courts  of  justice  have  repeatedly  allowed  it ;  the  legislature  itself  hath  sanctioned  it  by 
considering  the  carrier  as  competent  to  limit  his  responsibility  in  all  cases  by  special  con- 
tract, and  therefore  refusing  to  pass  an  act  to  narrow  it  in  certain  cases;  and  the  books  afford 
not  one  case  in  which  the  right  to  make  such  acceptances  hath  ever  been  denied  by  express 
decision.    5  East,  513.    6  T.  Rep.  17.     2  Selw.  &  Maule,  i-H     {b)  4  Burr.  2301. 

But,  if  ^.,  being  a  common  carrier,  receives  by  his  book-keeper  Carth.  485. 
from  the  servant  of  Z?.  two  bags  of  money  sealed  up,  containing.  Sir  Joseph 
as  was  told  him,  200/.,  and  the  book-keeper  gives  a  receipt  for   V^^  ^And  t'h* 
his  master  to  this  effect:  Received  of ,  &c.  two  hags  of  moiicy  sealed  like  point  said 
tip,  said  to  contain  looL,  "iahich  I  promise  to  delivei' on  such  a  day  at  to  have  been 

Exeter,  unto ,  he  to  pay  i  os.  per  cent,  for  carriage  and  risk ,-  so  ruled  be- 

though  the  bags  contain  450/.,   and  the  carrier  is  robbed,   he  '^^^j^tu*^^  ^^e 
shall  be  answerable  only  for  200Z.,  for  this  is  a  particular  under-  plaintiff. 
taking ;  and  as  it  is  by  reason   of  the  reward  that  the  carrier  is 
liable,  if  the  plaintiff  endeavours  to  defraud  him  of  it,  it  is  but 
reasonable  he  should  be  barred  of  that  remedy  which  is  founded 
only  on  the  reward. 

II  If  a  box  is  delivered  generally  to  a  carrier,  and  he  accepts  it,  Tichbourne  v. 
he  is  answerable,  though  the  party  did  not  tell  him  there  was  White,    i  Str. 
money  in  it.    But,  if  the  carrier  asks,  and  the  other  says,  no;  or,  ^^^' 
if  he  accepts  it  conditional!}',  provided  there  is  no  money  in  it ; 
in  cither  of  these  cases  the  carrier  is  not  liable.     Per  Kitig  C.  J. 

Where  money  was  sent  in  an  old  nail-bag,  and  under  conceal-  Gibbon  v. 
ment  of  its  being  money,  and  the  carrier  had  given  publick  notice  Paynton. 
that  he  'would  not  be  ansixier  able  for  moneij  unless  entered  as  such,  and  '^  ^"'^'''  *'92' 
also  that  a  greater  rate  of  carriage  would  be  demanded,  (of  which 
it  was  evident  that  the  party  sending  it  was  apprized ;)  the  carrier 
was  holden  not  to  be  liable  for  the  loss,  by  reason  of  the  fraud. 

Where  a  carrier  had  given  notice  that  he  would  not  be  an-  Clay  v.  Willan 
swerable  for  certain  valuable  articles,  if  lost,  of  more  than  the  i-H.  Bl.  298. 
value  of  a  specified  sum,  unless  entered  and  paid  for  as  such ;  and  ^"'  ^^^^}  ^'' 
articles  of  that  description  were  delivered  to  him  by  a  person,   .^^^^  ,-j 
who  knew  the  conditions,  but  concealed   the  value,   paying  no  and  Nicholson 
more  than  the  ordinary  price  of  carriage  and  booking;  on  a  loss,  v.  Willan, 
it  was  holden,  that  the  carrier  was  neither  liable  to  the  extent  of  •'>  ^''^^j  •^°7* 
the  sum  specified,  nor  to  return  the  price  actually  paid  for  the  notices^^the  ^ 
carriage  or  booking.  carrier  hordcn 

to  be  entirely 
discharged.  Clarke  v.  Hutchins,  14  East,  475.  S.  P.  But,  where  the  notice  is,  that  no  more  fliun 
a  given  sum  shall  be  accounted  for,  unless  the  goods  are  entered  and  paid  for  accordingly,  such  a 
provision  does  not,  like  that  in  the  former  notice,  amount  to  a  quiJification  of  the  contract  it- 
selt,  but  only  to  a  limitation  of  the  damages.  Assumpsit  therefore  may  be  inaintai!ie(i  in  this 
case  in  tliecommon  form  of  declaring  for  the  loss  of  goods  which  were  above  the  gi*  en  sum,  and 

B  3  not 
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not  paid  for  accordingly,  and  the  plaintiff  shall  recover  to  that  amount.  Clarke  v.  Gra}-,  6  East, 
564.  Whence  it  would  follow  (though  the  contrary  hath  been  adjudged,  Yate  v.  Willan,  a  East, 
ia8  )  that  if  the  defendant  pay  money  into  court  (as  he  may  do  in  a  case  of  this  sort  to  protect 
himself  from  costs,  Hutton  v.  Bolton,  i  H.  Bl.  299.)  upon  a  count  so  stating  the  contract,  he 
does  not  thereby  estop  himself  from  taking  the  benefit  of  the  restrictive  provision;  for  though 
the  payment  is  an  admission  of  the  contract  stated,  yet  that  contract  is  quite  consistent  with 
the  contract  having  such  a  pro^'ision ;  and  the  reason  why  the  plaintiff  need  not  state  the 
provision  in  the  declaration  is,  that  it  goes  in  reduction  of  damages,  and  is  therefore  matter 
proper  to  be  given  in  evidence  to  the  Jury,  and  not  necessar}-  to  be  shewn  to  the  court  in  the 
first  instance  upon  the  record. 

Ellisv. Turner,  But,  where  a  water-carrier  had  given  notice  that  he  would  not 
8  T.  Rep.  531.  Tqq  answerable  for  losses  in  any  case,  except  where  occasioned  by 
the  want  of  care  in  the  master,  nor  even  in  that  case  beyond  10/. 
per  cent.,  unless  extra  freight  were  paid  ;  it  was  holden  that  he 
Tvas  nevertlieless  responsible  for  the  whole  loss  of  goods,  which, 
the  master  had  carried  beyond  the  place  to  which  they  were 
consigned. 
Beck  V.  Evans,  So,  where  the  notice  was  that  the  carrier  would  not  be  answer- 
16  East,  244-  a,ble  lor  certain  speared  articles  or  any  other  goods  ofislint  nature 
or  kind  soever  above  the  value  of  ^l.  ij  lost,  stolen,  or  damaged,  un- 
less a  special  agreemeiit  xvas  made,  and  a  pt'emimn  j^aid,  such  value 
to  be  entered  at  the  time  of  delivery,  the  court  inclined  to  think 
that  it  did  not  extend  to  goods  not  falling  within  any  of  the  spe- 
cified articles,  and  which  from  their  bulk  and  quality,  communi- 
cated to  the  carrier  at  the  time  of  the  delivery,  must  be  known 
to  him  to  exceed  the  value  of  5/. ;  but  that  in  all  events  it  would 

-.        ,  -        not  exempt  him  from  being  liable  for  damage  arising  from  gross 
xjXm  3.nci  otU"  1  • 

dgnt  Dial.  ii.  i^eghgence. 
93.  c.  Koy's  Max.  92. 

Robinson  v.  If  A.  sends  goods  by  B.  who  says   "  I  will  warrant  they  shall 

"^^"'"^1%  go  safe,"  B.  is  liable  for  any  damage  that  may  Jiappen  to  the 
4i6°^niecase  goods,  notwithstanding  A.  sends  his  own  servant  in  the  cart  to 
of  the  East  look  after  them. 
India  Com- 
pany v.  Pullen,  T  Str.  690.  where  it  was  holden  that  the  lighterman  was  not  liable,  proceeded 
upoaits  being  the  usage  of  the  Company  never  to  entrust  him  with  their  goods,  but  to  give  the 
whole  charge  of  the  property  to  one  of  their  servants,  who  is  called  a  guardian. 

GcMen  v.  Where  it  appeared  that  a  box  of  silks  fully  directed  had  been 

Manning,  sent  to  the  defendants'  warehouse  in  the  country  to  be  thence  by 

•^  ^Y^^l^- 4^9-  them  conveyed  to  London,  where  when  it  arrived,  the  direction 

S.C.  In  Owen  '^^^  obliterated;    that  the  name  of  the  consignee  was  inserted 

f  7.  it  is  said  in  the  way-bill,  and  that  his  name  and  place  of  abode  appeared 
by  Foph.  that  in  the  directory,  which  was  found  in  the  defendant's  possession ; 

earners  ai-e  ^^<^  ^j^^  defendants  kept  a   regular  porter   to  carry  out  goods, 

liver  as  well  as  which  came  by  their  coach,  and  received  the  porterage  of  such 

to  carry;  but  goods  as  were  sent  out  by  him;  but  that  no  inquiry  had   been 

whether  made  to  discover  the  consignee  nor  had  any  notice  been  given  of 

^o^'"^l^  *^^  the  box,  but  it  was  suftered  to  lie  in  the  warehouse  a  twelvemonth, 

deliver  or  not  whereby  the  silks  were  greatly  damaged ;   it  was  holden,    that 

they  are        '  the  defendants  were  in  this  case  bound  by  their  general  course 

bound  to  give  of  trade  to  deliver  the  box,   and  therefore  answerable  for  the 

nonce  of  the    tlamage  sustained  by  the  detention  of  it. 
arrival  01  °  •' 

goods 


(C)  Of  his  Interest  in  the  Things  delivered  to  his  Charge,  7 

goods  to  the  persons  to  whom  they  are  consigned.  But  now  in  London  by  the'  statute  of 
39  Geo.  3.  c.  58.  which  fixes  the  rates  ofporterage  to  be  taken  by  innkeepers,  warehouse  keep- 
ers, and  other  persons  to  whom  goods  arc  brought  by  anypublick  carriage,  they  are  obhged  to 
dehver  them  within  a  limited  time. 

Wliere  a  water-carrier  had  given  notice,  that  "  he  would  not  Lyon  v.  Mills, 
"  be  answerable  for  any  damage,  unless  occasioned  by  want  of  ^  ^^*^'  '^'^^' 
"  ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case 
*'  he  would  pay  10/.  per  cent,  upon  such  damage,  so  as  the  whole 
"  did  not  exceed  the  value  of  the  vessel  and  freight;"  itwaSholden, 
that  a  loss  happening  by  his  personal  default  (such  as  the  not 
providing  of  a  sufficient  vessel,  which  is  impliedly  promised  in 
the  contract)  is  not  within  the  scope  of  such  notice,  which  was 
meant  to  exempt  him  from  losses  by  accident,  &c.  even  if  it  be 
competent  to  a  common  carrier  to  exempt  himself  by  a  special 
acceptance  from  his  liability  for  any  losses  not  occasioned  by  the 
act  of  God  or  the  king's  enemies. 

Where  the  goods  are  of  a  specifick  value,  and  the  declaration  Hutton  v,  Bol- 
does  not  state  any  particular  damage  or  inconvenience  in  conse-  ton,  i.H.  Bl. 
quence  of  or  independently  on  the  loss,  the  defendant  is  allowed  p^^j.^-   j    ^' 
to  pay  money  into  court;  but  not  v/here  the  damages  are  wholly  ^  Bos.  &'Pu1I. 
uncertain.il  234- 

(C)  Of  his  Interest  In  the  Things  delivered  to  his 

Charge. 

A  CARRIER,  who  hath  goods  delivered  to  him,  undertakes  for  Co.  Lit.  89. 

his  hire  to  deliver  them  safely,  and  he  hath  the  possession  4  ^^-  '^■3-  7  H. 

of  them  for  no  other  purpose;  yet  he  hath  such  a  special  limited  ,ji°s[d  4^8 

property,  that   he  may  bring  trover  and  conversion   against  a  Mod.  30. 

stranger  that  takes  them   away,  or  he  ma}'  sue  the    hundred  ^  Saund.  47. 

when  robbed  of  them,  because  he  is  answerable  over  in  damages  X^'^'  44- 

to  the  absolute  owner.  •  •^•^''' 9  • 

So,  a  carrier  by  reason  of  his  possession,  and  this  special  kind  a  Hawk.  P.  C. 

of  property,   may  have  an  appeal  of  larceny  against  one  who  ^'  ^2"  y  44- 
robs  him  of  the  goods  committed  to  his  charge. 

Also,  a  carrier  by  not  delivering  the  goods,  or  by  embezzling  13  E..-  10. 

them,  cannot  be  guilty  of  felony ;  but,  if  he  opens  a  pack  and  |"'-  ^  •  C.  25. 


xJalt, 


c.  102. 


takes  out  part  of  the  soods,  with  an  intent  to  steal  that  part,  he  ^i' 

is  guilty  01  relony;  tor  a  possession  01  part  distinct  irom  the  Roll.  Abr.yj. 

whole  was  gained  by  wrong,  and  not  delivered  by  the  owner;  Hawk.  P. C. 

and  it  was  also  obtained  basely,  fraudulently,  and  clandestinely,  c.  2,i-  §  5. 

in  hopes  to  prevent  it  from  being  discovered  at  all,  or  fixed  upon 

any  one  when  discovered, 

So,  if  a  carrier,  after  he  hath  brought  the  goods  to  the  place  h.  P.  C.  62. 
appointed,  take  them  away  agr.in  secretly  animo furandi,  he  is  3  Inst-  107. 
guilty  of  felony,  because  the  possession  which  he  received  from  ^^'^^  ^''2^'' 
the  owner  being  determined,  his  second  taking  is  in  all  respects  ^  °*  ^.^.  '.   ' 
the  same  as  if  he  were  a  mere  stranger.  p.  c.  c/33'. 

B  4  Also,  ^  ^' 
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7  H.  6.  43- 
5  H.7.  i8b. 
Bro.Coron.4j. 
i6o.     Cro.  El. 
536.  S.P.C.Z6. 
a.    3  Inst.  310. 
Mo.  pi.  981. 
H.  P  C.  67. 
Kelw.  70. 
I  Hawk.  P.  C. 
c.  33-  §  30. 


Also,  if  a  stranger  steals  the  goods  delivered  to  a  carrier,  he 
may  be  indicted  generally,  as  having  stolen  the  carrier's  goods.  So> 
by  reason  of  this  special  property,  if  the  owner,  with  an  intent  to 
make  the  carrier  answer  for  them,  fraudulently  and  secretly  takes 
them  away,  he  is  guilty  of  felony,  and  may  be  indicted  gene- 
rally, as  having  stolen  his  goods ;  for  the  injury  is  altogether  as 
great,  and  the  fraud  as  base,  where  they  are  taken  away  by  the 
owner,  as  by  a  stranger. 

(D)  Of  the  Regulations  Carriers  are  under  by  Acts 
of  Parliament,  with  respect  to  their  Carriages, 
and  the  Prices  they  are  to  take. 


pealecf'^as^to^'    A  ^  to  the  regulation  of  the  prices  of  carriage  of  goods,  by  1 
^        '  -^^  3  W  &  M.  cap.  1 2.  §  24.  it  is  enacted,    "  That  the   j 


the 
us- 


highways,  by 

13  G.  3.  c.  78.  "  tices  of  the  peace  of  every  county,  and  other  place  within  the 
^^O  See  pe-^  «  realm  of  England,  or  dominion  of  Wales,  shall  have  power 
"  and  authority,  and  are  hereby  enjoined  and  required  at  their 
"  next  respective  quarter  or  general  sessions  after  Easter  day, 
*'  yearly  to  assess  and  rate  the  prices  of  all  land-carriage  of 
"  goods  whatsoever,  to  be  brought  into  any  place  or  places 
*'  within  their  respective  limits  and  jurisdictions,  by  any  common 
"  carrier  or  waggoner ;  and  the  rates  and  assessments  so  made 
*'  to  certify  to  the  several  mayors,  and  other  chief  officers  of 
"  each  respective  market-town,  to  which  all  persons  may 
"  resort  for  their  information ;  and  that  no  such  common 
*'  waggoner  or  carrier  shall  take  for  carriage  of  such  goods 
"  and  merchandizes,  above  the  rates  and  prices  set,  upon  pain 
**  to  forfeit  for  every  such  offence  the  sum  of  five  pounds,  to 
"  be  levied  by  distress  and  sale  of  his  and  their  goods,  by 
*'  warrant  of  any  two  justices  of  the  peace  where  such  waggoner 
"  or  carrier  shall  reside,  in  manner  aforesaid,  to  the  use  of  the 
**  party  grieved."* 


nalty  of  taking 
more  than  the 
rates,  ziG.  2. 
c.  28.  §  3.  Jus- 
tices of  the  city 
oi  London  to 
assess  the  rates 
of  carrying 
goods  between 
Jjondon  and 
Westminster, 

30  G.  2.  C.  22. 

^3.  *  Com- 
missioners for 
regulating  the 
aiavigation  of 
the  T/uimcs,  to 
rate  the  price 
of  water-car- 
riage, 24  G.  2. 
c.  8.  $  9.  — 


Penalty  for  taking  above  the  price.    Ibid. 

[For  the  regulations  carriers  are  under  with  respect  to  the 
weight  of  their  loads,  and  number  of  horses,  upon  highAvays 
and  turnpike  roads,  see  13  Geo.  3.  c.  78.  &  c.  84.  and  21  Geo.  3. 
c.  20.,  and  tit.  Hig/iwai/s. 

For  the  statutes  respecting  the  post-office,  see  1 2  Car.  2.  c.  35. 
9  Ann.  c.  10.  6  Geo.  i.  c.  21.  §  51.  4  Geo.  2.  c.  33.  26  Geo.  2. 
c.  13.  5  Geo.  3.  c.  25.  7  Geo.  3.  c.  50.  24  Geo.  3.  c.  37. 
41  Geo.  3.  c.  7.     42  Geo.  3.  c.  63. 

[A  post-master  it  hath  been  determined,  can  not  only  not  de- 
mand, as  a  duty,  any  additional  sum  to  the  legal  rate  of  post- 
HarrTs,*4  Burr.  ^S^'  ^^r  the  delivery  of  letters  to  the  several  persons  to  w  hom 
2153.   5  Burr,  they  are  directed  within  a  post-town  or  place,  at  their  respective 
2709.  ^Rown-   places  of  abode,  but  he  is  moreover  bound  to  deliver  them  at 
such  places. 


Barnes  v. 
Foley,  and 
Stock  v. 


ing  V.  Good- 

cliild,  3  Wils, 

443-    a  Bl.  Rep.  906.  S.  C.    Smith  v.  Powdich,  Cowp.  182. 


A  place 


(A)  Out  of  what  Court  it  issues,  S^c  9 

A  place  connected  to  London  by  a  street  of  contiguous  build-  Jones  v. 
ings,  prior  to  the  act  of  9  Ann.  c.  10.,  is  within  the  suburbs  of  p^^^'^'} 
the  city :  the  penny-post  office,  therefore,  is  entitled  only  to  one       ^' 
penny  for  the  carriage  and  delivery  of  a  letter  to  any  of  the  in- 
habitants thereof,  viz,  the  penny  paid  upon  putting  the  letter  into 
the  office.] 

II See  the  stat.  of  39  G.  3.  c.  58.  respecting  porterage  of 
parcels  sent  by  carriers.  || 


CERTIORARI. 


(A)  Out  of  what  Court  it  issues  ;  and  therein  of  the 

discretionary  Power  of  the  Court   of  King's 
Bench  in  granting,  denying,  and  filing  it. 

(B)  To  what  Court  it  lies. 

(C)  Where  it  is  necessary,   or  the  Record  may  be 

removed  without  it. 

(D)  What   the  Party,  who   applies  for   it,    must  do 

before  it  is  granted. 

(E)  Where   by   Acts   of  Parliament,    tlie  Court  of 

King's  Bench  is  restrained  from  granting  it. 

(F)  To  whom  it  ought  to  be  directed. 

(G)  How  far  it  is  a  Supersedeas  to  the  Court  below, 
(H)  In  what  Manner  it  is  to  be  returned. 

(I)  Where  the  Record  shall  be  said  to  be  removed. 
(K)  Of  the  Proceedings  of  the  Superior  or  Inferior 
Court  after  the  issuing  out  of  the  Certiorari. 


(A)  Out  of  what  Court  it  issues ;  and  herein  of  the 
discretionary  Power  of  the  Court  of  King's 
Bench  in  granting,  denying,  and  filing  it. 

/\CEi2770jR^^7is  an  original  writ  issuing  out  of  Chancery,  or  F.  N.  B.  44^. 
the  Khig's  Bench,  directed  in  the  king's  name,  to  the  judges  A.     [To  re- 
cr  officers  of  (a)  inferior  courts,  commanding  them  to  return  the  l"0'^e  proceed- 
records  of  a  cause  depending  before  them,  to  the  end  the  party  U^ure,  Ims. 

may 


10  CERTIORARI. 

suesont  of  the  may  have  the  more  sure  and  speed}' justice  before  him,  or  such 

other  courts  at  Qj-j^gf  justices  as  he  shall  assijrn  to  determine  the  cause. 
tVestminster.  *'  *=" 

a  Ld.  RavTTi.  836.  i  Salk.  148.  i  H.  Bl.  Rep.  552.]  («)  The  Court  of  Chancery  may  is- 
•ue  a  certiorari  to  the  King's  Bench ;  as,  if  in  an  action  of  debt  brought  in  the  Common  Pleas, 
iiDon  a  judgment  in  B.  R,  the  defendant  pleads  mil  tiel  record,  the  plaintifFuiay  have  a  certi- 
orari  out  of  Chancery  to  send  the  record  thither;  and  the  same  may  be  sent  after,  by  mittimus, 
into  the  Common  Pleas,  notwithstanding  the  general  rule,  that  records  in  B.  R.  shall  not  be 
moved  out  of  that  court  into  any  other  court.  Cro.  Car.  297.  Semb.  So,  if  in  an  action  of  debt 
brou'^ht  in  an  inferior  court  upon  a  bond,  the  defendant  pleads,  that  the  plaintiff  had  recovered  in 
B.  R.  upon  the  same  bond  j  and  the  plaintiff  replies  nid  tiel  record,  and  thereupon  issue  is  joined 
quodhabetur  tale  recordum  ;  the  record  in  B.  R.  may  be  certified  into  Chancery,  and  from  thence 
sent  by  wf^^mjw  to  the  inferior  court,   i  Saund.  97.  99.     i  Sid.  223.  329.    a  Keb.  205.  249-  278. 

I  Ld.  Raym.  The  court  of  Kwg's  Bench  hath  a  superintendency  over  all 
316. 1  Salk.  courts  of  an  inferior  criminal  jurisdiction,  and  may  by  the  ple- 
146.  a  aw  .  jjjj.^jg  of  its  power  (6)  award  a  certiorari  to  have  any  indictment 
\J  27.*  '  removed  and  brought  before  itself ;  and  where  %\xc\i  certiorari  \% 
(6)  [And  this  is  allowable,  ought  of  right  to  award  it  at  the  instance  of  the  king, 
done,  some-  because  every  indictment  is  at  the  suit  of  the  king,  and  he  hath 
lideT'and'^de-  ^  (^)  pi'erogative  of  suing  in  what  court  he  pleases. 

termine  the 

validity  of  the  indictments,  and  to  quash,  or  affirm  them,  as  there  is  cause.  Sometimes,  to  have 
the  prisoner  or  offender  tried  either  at  the  bar,  or  by  nluprius,  before  the  king's  justices  of  the 
courts  of  Westmimter.  Sometimes,  to  examine,  and  affirm,  or  reverse,  proceedings  and  judg- 
ments given  by  inferior  judges.  Sometimes,  to  plead  the  king's  pardon.  Sometimes  to  issue 
process  of  outlawry  against  l;he  offender,  in  those  counties  and  places  where  the  process  of  infe- 
rior justices  cannot  reach  him.  2  H.  H.  P.  C.  210.  Sometimes  too,  to  issue  writs  of  execution 
upon  judgments  in  inferior  courts,  where  the  defendant  hath  withdrawn  his  person  and  effects 
from  the  jurisdiction  of  those  coui-ts.  See  the  19  Geo,  3.  c.  70.  §  4.,  with  respect  to  inferior 
coiu-ts ;  and  2i  Geo.  3.  c.  19.,  with  respect  to  Wales,  and  the  counties  palatine,  i  H.  Bl.  552. 
In  the  case  of  outlav/ry,  as  soon  as  the  object  is  attained,  by  the  coming  in  of  the  offender,  the 
court  will  remit  the  record.  Rex  v.  Perry,  5  T.  Rep.  478.  (c)  But  there  is  a  distinction  be- 
tween those  cases,  in  which  the  crown  is  specially  concerned,  and  prosecutes  by  the  attorney- 
general,  and  those  which  are  nominally  at  th*?  suit  of  the  crown,  but,  in  reality,  are  prosecuted 
by  a  private  person.  In  the  former,  the  crowu  hath  a  right  to  demand  a  certiorari ;  the  coiu-t  are 
hound  to  grant  it :  in  the  latter,  it  issues,  indeed,  of  course;  but,  upon  good  cause,  a  procedendo 
may  be  av/arded.  4  Burr.  2458.  But  this  distinction  was  deniedin  the  case  df  the  King  v.  The 
Inhabitants  of  Bodenham,  Cowp.  78.] 

a  Hawk.  P.  C.  But,  though  the  court  is  to  grant  it  at  the  suit  of  the  king,  yet 
ii?rf.  Salk.  144.  it  bath  a  discretionary  pov.er  in  granting  or  refusing  it  at  the 
^I'V/t?^        suit  of  the  defendant;  and  agreeably  hereto  it  is  laid  down  as 

pi.  15.  150.  .111  -ii  •     r-         1 

pi.  18.  iiji.       a  general  rule,  that  the   court  will    never  grant  it  tor  the  re- 

pl.  20.  Keb.  4.  moval  of  an  indictment  before  justices  of  gaol-deiivery,  without 

[iMod.  41.      some  special  cause;  as,  where  there  is  just  reason  to  apprehend 

a  Ld?Raym.     ^^^^^  '^^^  court  below  may  be  unreasonably  prejudiced  against  the 

937. '  defendant;  or,  where  there  is  so  much  difficulty  in  the  case,  that 

2T.  Rep.  89.]  the  judge  below  desires  that  it  may  be  determined  in  the  King's 

Bench  ,-  or,  where  the  king  himself  gives  special  direction  that  the 

cause  shall  be  removed  ;  or,  where  the  prosecution  appears  to  be 

for  a  cause  not  properly  criminal. 

Sid.  54.  Neither  will  the  court  o?  King's  Bench  ordinarily,  at  the  prayer 

i  Hawk.  P.  C.    Qf  tbe  defendant,  grant  a  certiorari  for  the  removal  of  an  indict- 

^^l'ij!?,L       ment  of  perjury  or  forgery,  or  other  heinous  misdemesnour ;  for 

[lo  remove  .  ^    •' -,   -'  ,,*'        -i  ■     t  j  ^i  <• 

an  indictment    such  crimes  deserve  all  possible  discountenance,  ana  the  certiorari 

from  Hicks' t-    might  delay,  if  not  wholly  discourage,  the  prosecutioDo 

hall. 
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hall,  for  bigamy,  the  consent  of  the  prosecutor  must  be  had.  Cowp.  a8.^.  Sa,  from  the  Old 
Bniley,  for  forgery,  a  Str.  717.  877. — But  the  court  have  grunted  it,  on  the  application  for  the 
defendant,  in  perjury,  from  the  Old  Bmley^  upon  affidavit  that  he  had  twice  paid  costs  for  not 
going  on  to  trial,  the  judges  being  gone  away,  a  Str.  1049.  This,  however,  is  not  usual ; 
and  was,  in  this  instance,  done  upon  the  extraordinary  circumstances  of  the  case.  Ca.  Temp. 
Hardw.  369,  370.  They  have  also  granted  it  at  the  instance  of  the  defendant,  upon  affidavit 
that  the  prosecutor's  attorney  was  imder-sherifF  of  Middlesex,  and  attended  the  grand  jury  on 
iinding  the  bill.  2  Str.  1068.  So,  where  the  defendant  appeared  to  be  a  inan  of  good  repute, 
and  the  prosecution  on  slight  grounds,  i  Str.  549.  So,  where  it  was  proved  that  the  prose- 
cution was  malicious,  i  Barnardist,  K.  B.  7.  41.  So,  in  the  case  of  a  conviction  for  com- 
pounding felony,  where  the  objections,  in  arrest  of  judgment,  were  serious  and  weighty. 
Id.  415.  So,  in  the  case  of  a  nuisance  at  the  assizes,  where  a  view  was  necessary,  a  Bar- 
nardist. K.  B.  214.] 

Nor  will  the  court  of  King's  Bench  grant  it  for  a  conviction  of  a  Hawk, 
recusancy  on   a  default  at  the  sessions,  because  by  the  statute  ?•  ^'  ^'  *7' 
such  convictions  are  to  be  removed  into  the  Exchequer,  and  pro-  Salk.  14?. 
cess  on  them  is  to  go  from  thence.  pi.  5.  S.P. 

and  that  it 
was  never  done  but  in  the  Duke  of  York's  case.     Vide  head  of  Papist  and  Popish  Recusants. 

[Nor  will  the  court  of  B.  II.  grant  it  to  remove  the  record  and  Rex  v.  Ritson, 
proceedings  out  of  a  court  leet,  in  order  to  inquire  into  the  a  T.  Rep.  184. 
propriety  of  an  amerciament,  where  the  fine  hath  been  estreated 
into  the  duchy  chamber  o^ Lmicastcr  and  paid.] 

Also  it  is  said  to  be  a  good  objection  against  granting  a  certio-  2  Hawk. 

rari,  that  issue  is  joined,  and  a  venire  awarded  for  the  trial  in  ^-  ^-  ^-  ^7- 

the  court  below.  ^ip   ,  , 

10  Ji.  4.  5. 

A  certiorari  shall  not  be  granted  to  remove  an  indictment  or  Regina  v.  Pot- 
appeal  after  a  conviction,  unless  for  some  special  cause ;  as,  ter.  Salk  149. 
"where  the  judge  below  is  in  doubt  what  judgment  to  give.  ^  'j^j^j  ^ 

S.  C.  a  Ld.  Raym.  937.  S.  C.  ||Rex  v.  Gwynne,  a  Burr.  749.  Where  the  defendant, 
who  had  been  convicted  in  an  inferior  jurisdiction,  removed  the  record  into  B.  R.  by  certio- 
rari between  verdict  and  judgment,  that  he  might  make  objections  in  arrest  of  judgment,  a 
procedendo  was  awarded,  without  going  into  the  objections ;  for  that  the  record  might  be  re- 
moved after  judgment  by  writ  of  error,  and  the  sufficiency  of  the  indictment  then  questioned. 
And  Lord  Kenyon  said,  that  though  there  were  instances  in  which  the  proceedings  had  been 
removed  in  this  stage,  it  was  a  practice  which  ought  to  be  discoiU"aged,  because  it  was  at- 
tended with  great  expence  and  many  inconveniencies.  Rex  v.  Jackson,  6  T.  Rep.  145.  And 
in  the  case  of  the  King  v.  the  Inhabitants  of  the  County  of  Oxford,  13  East,  411.  where  a 
certiorari  was  applied  for  to  remove  an  indictment  for  a  misdemesnour  and  proceedings 
thereon  at  the  assizes  between  conviction  and  judgment,  for  the  purpose  of  moving  for  a  new 
trial,  on  the  judge's  report  of  the  evidence,  upon  the  ground  of  the  verdict  having  been  against 
evidence  and  the  judge's  direction,  it  was  refused  in  the  first  instance ;  and  Lord  Ellenhorough 
disclaimed  the  power  of  the  court  of  B.  R.  to  enter  into  the  merits  of  verdicts,  and  grant  new 
trials  in  proceedings  before  inferior  jurisdictions,  || 

But,  it  Iiath  been  adjudged,  that  a  certiorari  for  the  removal  of  Sid.  296. 
a  presentment  before  justices  in  eyre,  of  a  matter  which  is  in-  ^Jf    v.^^' 
cjuirable  and  punishable  by  the  forest  law   only,  shall  not  be  p.  c.  c.27. 
granted  before,  but  only  after  conviction ;  for  if  it  should  be  ^  3a. 
granted  before,  the  offence  should  be  dispunished;  but  it  may 
be  granted  after  conviction,  in  order  to  give  the  party,  the  right 
of  whose  freehold  is  concerned  in  it,  an  opportunity  so  far  to 
ti'averse  it. 

The  court  hath  refused  to  grant  a  certiorari  to  remove  a  re-  *  Hav/k. 
cognizance  of  appearance  before  justices  of  qyei'  and  terminer,  SfC.  f"  '* 

7  because 
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because  the  court  below  is  most  proper  to  judge  upon  the  whole 
circumstances  of  the  case,  which  are  equitably  to  be  considered, 
whether  it  ought  to  be  estreated  or  not. 
[»  Hawk.  Sy  ^  ^'^^^  ®^  ^^^  King's  Bench,  no  order  of  commissioners  of 

P.  C.  c.  27.  sewers  is  to  be  filed  without  notice  to  the  parties  concerned  ; 
§  34-  neither  will  the  court  suifer  the  return  of  a  certiorari  for  such 

^  K^b"  ^^^'  ^^^^^  to  be  filed,  without  hearing  (a)  affidavits  of  the  facts ; 
seems  con-*  whereon  if  the  matter  appear  doubtlul,  it  is  usual  in  order  to  a 
trary.  (a)  A  trial  of  feigned  issues,  and  after  such  trial,  either  to  file  the  re- 
ccrtiorari  to      tum,  or  supersede  the  certiorari,  and  grant  a  procedetido,  and 

der  foAhe     &^^  (^)  ^^^^ts,  ^c.  as  shall  appear  to  be  most  reasonable, 
removal  of  their  clerk  is  of  common  right,  and  not  discretionary.     1  Str.  609.]     (b)  Vide 
%  Keb.  500. 

Rex  V,  Bass,         [The  court   of  King's  Bench  will  not  grant  a  certiorari  to  re- 
51.  Rep.  zj  I.  move  a  conviction  before  justices  of  the  peace,  where  they  see 
that  the  justices  have  drawn  the  proper  conclusion  from  pre- 
sumptive evidence. 
Rexv.  They  will  not  grant  it,  where  an  appeal  is  given,  if  the  ob- 

Whitbread,      jection  be  not  to  the  want  of  jurisdiction,  but  to  the  merits ;  for 
Rex\-.  Francis  ^^^^  ^^  more  properly  the  subject  of  appeal :   a  fortimi  they  will 
Abbot, i^. 553.  not  grant  it,  pending  an  (c)  appeal, 
(e)  Rex%'. 

Sparrow,  a  T.  Rep.  169.  n.  a.  With  respect  to  appeals,  there  is  this  distinction ;  if  one  party 
only  has  a  right  of  appeal,  or  no  time  is  limited  for  bringing  the  appeal,  the  certiorari  shall  be 
immediately  granted  ;  for  in  the  one  case,  the  party  having  the  right,  may  wave  it;  and  in  the 
other,  if  the  objection  were  to  be  allowed,  the  certiorari  might  never  issue  :  but  if  both  parties 
have  aright  to  appeal,  and  the  time  is  fixed;  in  that  case,  it  shall  not  be  granted,  until  after 
the  appeal  hath  been  made,  or  the  time  for  making  it  hath  elapsed.  Rex  v.  Harman,  Andr.  343. 
But,  notwithstanding  an  appeal  depending,  if  the  order  must  be  obeyed  before  the  validity  of 
it  can  be  determined,  a  certiorari  will  lie.  2  Str.  991.  Advantage  nmst  be  taken  of  this  rule, 
in  the  case  of  an  order,  before  the  order  is  filed,     i  Salk.  144. 

(d)  Rex  V.  They  will  not  grant  it,  upon  the  ground  of  publick  inconve- 

Uttoxeter,  uience,  to  remove  {d)  a  poor's  rate,  or  the  assessments  [c)  of  the 
Rex  v.  the        land-tax,  or  proceedings  before  commissioners  {f)  of  sewers. 

Justices  of  Shre^vsbury,  Id.  975.  (e)  Rex  v.  Kuig,  a  T.  Rep.  334.  (/)  Rex  v.  Commissioners 
of  Sewers  in  Yorkshire,  i  Str.  609. 

aCh.Rep.109.  The  writ  oi  certiorari  is  used  for  the  purpose  of  removing  not 
Boh  R-iv^'  °"^y  ^^^^^i  l^ut  likewise  equitable  proceedings  ;  for  when  an  equi- 
Lond.  291.  table  right  is  sued  for  in  an  inferior  court  of  equity,  and  by  reason 
Car.  Rep.  48.  of  the  limited  jurisdiction  of  the  court,  the  defendant  cannot 
F^^Ah*'''^^*  ^^^^  completejustice,  or  the  cause  is  without  the  jurisdiction  of 
(^ Thcvhiii.  *h<^ i"^e''ior  court;  the  defendant  {g)  may  file  a  bill  in  Chancery 
tiff  hdoy/,  it  praying  this  writ  to  remove  the  cause  into  tlie  court  of  Cliancery. 
seems,  is  not  And  when  the  bill  is  filed,  he  must  enter  into  a  bond  with  one 
^^  ^k^'w  ^^  surety  in  the  penalty  of  100/.  to  the  Master  of  the  Rolls  and  the 
plication^  ^P'  senior  Master  in  Chancery,  to  prove  tlie  suggestions  of  the  bill 
Harrison's  within  tourteen  days:  and  in  default  of  prooti  a.  procedendo  may 
Ch.  Pr.  119.      be  applied  for  of  course.] 


(B)To 
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(B)  To  what  Court  it  lies. 

HTHE  courts  of  Chancery  and  King^s  Bench  may  award  a  cer-  a  Hawk. 

tiorari  to  remove  tlie  proceeding  from  any  inferior  courts,  P.C.  c.%j. 
%vhether  they  be  of  an   ancient  or  newly  created  jurisdiction,  |'pp 
{a)  unless  the  statute  or  charter,  which  creates  them,  exempts  g^j,'  ^^''°' 
them  from  such  jurisdiction.  pi.  3. 146. 

pi.  7.148.  pi.  13.  Ld.  Raym.  113.  252.  454.  Carth.  421.  491.  Com}Tis,  76.  See  la 
Mod.  386.  643.  a  Ld,  Raym.  836.  7  Mod.  138.  3  Salk.  79.  pi.  4.  a  Lev.  86.  Lev.  312.  Cro. 
Car.  265.  3  Mod.  93.  iz  Mod.  145.  {a)  As  the  statutes  concerning  the  commissioners  of 
Cambridgeshire  Fens,  Sfc.  are  said,  by  some,  to  have  done.  Sid.  296.  cont.  a  Keb.  43.  722. 
[But  there  must  be  express  words  in  the  statute  to  take  away  the  jurisdiction  of  the  court  of 
King's  Bench,  z  Burr.  1041.  For,  per  Holt  C.  J.,  this  court  will  examine  the  proceedings 
of  all  jurisdictions  erected  by  act  of  parliament,     i  Ld.  Raym.  580.] 

And  therefore  it  is  agreed,  that  the  Kin^s  Bench  may  award  (i)Sid.  226. 
such  certiorari  to  justices  (Z*)  in  exp-e^  or  of(c)  gaol  delivery,  or  of  *  Keb.  81. 
a  {d)  county  palatine,  and  to  the  {e)  college  of  physicians,  having  f  l"st.  294. 
a  special  power  by  statute  to  impose  fines,  c^r.,  and  to  justices  of  j^^,  pi  * 
the  peace,  <^t.,  even  in  those  {f)  cases,  which   they   are   em-  (rf)  2  Mod. 
powered  by  statute  finally  to  hear  and  determine;  and   to   [g)  229-* Lev. 
commissioners  of  sewers;  for  the  clause  in  13  Eliz.  cap.  9.  That  "^*    V* 
such  commissioners  shall  not  he  cojnpelled  to  make  any  return  of  their  RqiJ  ^*Jjj.] 
ordinances^  (A)  hath  been  construed  to  intend  only  to  exempt  595.    Allen, 
them  from  returning  their  orders  into  Chancery,  as  by  the  sta-  49-  (^)  Salk. 
tute  of  23  H.  8.  c.  5.  they  were  obliged  to  do.  Mf'  ^'^^j 

12  Mod.  145.  pi.  5.  (g)  Salk.  145,  pi,  6.  Keb.  129.  March,  196.  Raym.  186.  (//)  Mod. 
44,45-     Lev,  288,     Vent.  66. 

Also,  it  seems  settled  at  present,  that  a  certiorari  lies  to  the  Cro.  Car. 
courts  of  the  cinque  ■ports^  to  remove  an  indictment  fi'om  those  252.  291. 
courts,  and  that  the  privilege  of  the  cinque 'ports^  which  they  Roll.  Abr. 395. 
have  enjoyed  time  out  of  mind,  that  the  kinor's  writs  do  not  run  „^r-^'  ot' 
there,  is  to  be  mtended  only  ot  civil  \i)  causes  between  party  3 Keb.  154. 
and  party.  (i)  Cro.  Eliz. 

910.  Palm.  54. 
Cro.Jac.53r.    Sid.432.     Hard.  475. 

Also,  a  certiorari  lies  from  the  King^s  Bench  to  the  courts  of  %  Hawk. 
grand  sessions,  and  to  other  courts  in  Wales,  whether  in  the  old  P-  C.  c,  27. 
Welch  counties,  or  in  the  lordships  marches ;  and  whether  such  y^'^'    ^^rp^""' 
indictments  be  for  inferior  crimes  or  for  felony.    [But(/t)  it  cannot  j^g"  ^''g  ' 
be  sued  out  as  of  course,  without  laying  some  special  ground.]     4  Burr,  2456. 

(k)  Zink  V. 
Langton,  Dougl.  749.     Williams  v.  Thomas,  Id.  751.  note  (2}. 


[It  lies  also  to  Beridck  and  otiier  dominions  of  the  crown.]        a  Burr,  856. 

Also,  it  lies  to  remove  an  indictment  from  any  court  of  cri-  a  Hawk. 
minal  jurisdiction    in   London  or  Middlesex ;  but   by  the   city  ?'^*  ^•^7- 
charter,  it  is  said,  only  the  tenor  of  the  indictment  shall  be  re- 
moved. 

[It  lies  10  the  quarter-sessions  of  a  corporation.  2  Ld.  Riiym. 

1452. 
It 
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Cowp.  45S.  It  lies  to  remove  a  presentment  in  acourt-leet;  and  the  pre- 

sentment, when  removed,  is  traversable. 
Rex  V.  Bol-  It  lies  to  remove  examinations  taken  before  justices  of  the 

r "'  ^^'u^  k    P'^^^*^  ^"  pursuance  of  2  &  3  P.  &  M.  c.  i o. 
P.C.  c.  27.  f  23.  note. 

(a)  Andr. a;.        It  lies  (a)  to  remove  an  information  before  justices  of  assize, 
(6)  10  Mod.       against  a  parson  for  non-residence,  for  they  have  no  jurisdiction. 
But  [b)  not  to  justices  of  oyer  and  terminer  to  remove  a  recog- 
nizance of  appearance, 
(c)  2  Burr.  If  {[q^  ^^)  jo  remove  orders  of  conviction  on  the  conventicle 

(d/'^'Burr        ^^^  ^^  ^^^'  2-  c.  I. ;  and  orders  (d)  on  appeal  from  a  scavenger'* 
i4c8.        '       I'ate;  and  orders  {e)  of  bastardy,  if  applied  for  in  six  months. 
(O^z  WUs.35. 

4  Burr.  Z244.  It  lies  to  remove  an  inquisition  taken  by  the  sheriff  under  a 
private  act  of  parliament,  and  the  verdict  and  judgment 
thereon.] 

(C)  Where  it  is  necessary,  or  the  Record  may  be  re- 

moved without  it. 

T'ide  2  Tp  a  justice  of  peace,  or  other  judge  of  record,  having  taken  a 

-  ^       '  J       recognizance  or  inquisition,  or  recorded  a  riot,  or  done  any 
several  aiitho-  ^^^^^  executory  matter,  still  continue  in  the  commission  without 
rities  there       interruption,  the  King^s  Bench  may,  without  any  certiorari^  re- 
cited, ceive  the  record  from  his  hands :  also,   the  clerk  of  the  assises 
may,  without  certiorari^  bring  in  the  records  of  nisi  prius  on 
the  death  of  the  justices:  but  the  executor  of  the  judge  cannot 
do  it  without  writ ;  neither  can  a  record  executed,  as  by  ac- 
quittal,   4'c.,    be    brought   into  a  higher   court   without  writ : 
neither  can   a  justice  who  is  out  of  the  commission  at  the  time, 
nor  one  who  hath  been  out,  and  is  restored,  certify  any  record 
without  writ. 

(D)  What  the  party,    who  applies   for  it,    must   do 

before  it  is  granted. 

12  Y  the  21  Jac.  i.  cap.  8.  §6,  7.  all  certioraris  for  indict- 
ments of  riots,  forcible  entry,  or  assault  and  battery,  found 
at  any  quarter -sessions  of  the  peace,  or  otherwise,  shall  be  deli- 
vered at  some  quarter-sessions  of  the  peace  in  open  court ;  and 
the  parties  indicted  shall  before  the  allowance  thereof  become 
bound  to  the  prosecutor  in  the  sum  of  10/.,  with  such  sureties 
as  the  justices  at  their  quarter-sessions  of- the  peace  shall  think 
fit,  with  condition  to  pay  to  the  prosecutor  within  one  month 
after  conviction  such  reasonable  costs  and  damages  as  the 
justices  of  the  county,  where  the  indictment  shall  be  found,  in 
the  sessions  of  the  peace  shall  assess  or  allow;  and  in  default 
thereof  it  shall  be  lawful  to  proceed,  such  certiorari  notwith- 
standing. 

And 
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And  tlie  like  recognizance  in  the  sum  of  40I.  is  required  by  (a)  But  this 
13  &  14  {a)  Car.  2.  cap.  6-  on  certioraris  for  indictments  on  that  ^'^^^^i^^j  k'^  ^^' 
statute  concerning  the  highways.  1-060.3.0.78. 

These  statutes  do  not  extend  to  all  indictments  at  sessions  in   Keb.  235. 
general,  but  only  to  those  particular  ones  tiierein  mentioned:  zSalk.  526. 
but  this  defect  v/as  in  a  great  measure  supplied  by  the  rules  of  the  P^-  ^-  *  Hawk, 
court  of  King's  Bench,  which,  upon  the  removal  of  an  indictment     •^•^•a7S)47- 
from  London  to  Middlesex,  required  a  recognizance  from  the  de- 
fendant, to  carry  down   the  record  to  trial  the  same  term   on 
which  the  certiorari  was  returnable,  or  the  sittings  after,  and,  on 
the  removal  of  an  indictment  from  other  counties,  required  such 
recognizance  for  a  trial  at  the  next  assizes. 

And  agreeably  hereto  it  is  enacted  by  5  W.  &  M.  cap.  11. 
and  8  &  9  W.  3.  cap.  33.  that  all  parties  indicted  at  a  gene- 
ral or  quarter-sessions  of  the  peace,  prosecuting  a  certiorari, 
before  the  allowance  thereof  shall  find  two  sufficient  manu- 
captors,  who  shall  enter  into  a  recognizance  in  the  sum  of 
20/,  before  one  or  more  justices  of  the  peace  of  the  covmty 
or  place,  (or  else  befoi'e  one  of  the  judges  of  the  King's  Bench, 
in  which  case  such  judge  shall  make  mention  of  it  under  his 
hand  on  the  back  of  the  writ,)  and  the  recognizance  shall 
be  with  condition,  at  the  return  of  such  writ,  to  appear  and 
plead  to  the  indictment  or  presentment  in  the  court  of  Kiiig's 
Bench,  and  at  his  own  costs  to  procure  the  issue  that  shall 
be  joined  upon  the  said  indictment  or  presentment,  or  any 
plea  relating  thereto,  to  be  tried  at  the  next  assizes  for  the 
county  wherein  the  indictment  was  found,  after  such  certiorari 
shall  be  returnable,  if  not  in  London,  Westminster,  or  Middle- 
sex ;  and  if  there,  then  to  cause  it  to  be  tried  the  next  term 
after  wherein  such  certiorari  shall  be  granted,  or  at  the  sitting 
after  the  said  term,  if  the  court  of  Ki'ng's  Bench  shall  not  ap- 
point any  other  time  for  the  trial  thereof;  and  if  any  other 
time  shall  be  appointed  by  the  court,  then  at  such  other  time, 
and  to  give  due  notice  to  the  prosecutor,  or  his  clerk  in  court ; 
and  also  that  the  party  or  parties  prosecuting  such  certiorari, 
shall  appear  from  day  to  day  in  the  said  court  of  King's  Bench, 
and  not  depart  till  he  or  they  shall  be  discharged  by  the  said 
court ;  and  such  recognizance,  certioraris,  and  indictments, 
shall  be  filed  in  the  Ki?ig's  Bench,  and  the  name  of  the  prose- 
cutor, (if  he  be  the  party  grieved  or  injured,)  or  some  pubiick 
officer,  endorsed  on  the  back  of  the  indictment;  and  if  the 
person  prosecuting  such  certior^ari,  being  the  defendant,  shall 
not  before  allowance  thereof  procure  such  manucaptors  to  be 
bound  in  a  recognizance  as  aforesaid,  the  justices  of  the  peace 
shall  and  may  proceed  to  trial  of  the  indictment  notwithstanding 
such  certiorari. 

And  it  is  further  enacted  by  the  said  statute  of  5  &  6  W.  &  M.  [This  act,  it  h 
cap.  II.  and  8  &  9  W.  3.  c.  33.,  that  if  the  defendant  prosecut-  ^^^f>  '"elites 
ing  such  certiorari  be  convicted,  the  King's  Bench  shall  give  ^e'^grns^orth- 
reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  peace,  not  to* 

or  indictments 
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from  the  court  or  injured,  or  be  a  civil  officer  who  shall  prosecute  on  ac« 
of  oyer  and  count  of  any  fact  that  concerned  him,  as  officer,  to  prosecute 
or  present ;  which  costs  shall  be  taxed  according  to  the 
course  of  the  said  court;  and  the  prosecutor  for  the  recovery 
of  such  costs,  shall  within  ten  days  after  demand  made  of 
the  defendant,  and  refusal  of  payment  on  oath,  have  an  attach- 
ment granted  against  the  defendant  by  the  said  court  for  such 
his  contempt,  and  the  said  recognizance  shall  not  be  discharged 
till  the  costs  so  taxed  shall  be  paid. 


terviiner  at 

Hicks' a-Jiall. 

For  the 

sessions  sit 

there  in  botli 

capacities,  and 

draw  up  their 

orders,  with 

one  title,  or 

with  the  other, 

according  to  the  offence,  and  the  certioraris  are  directed  accordingly,     i  Burr.  ii.    3  Burr. 

1462.] 

And  the  like  in  effect  is  enacted  by  the  said  statute  of  5  & 
6  W.  &  M.  cap.  1 1 .  concerning  the  removal  of  indictments  by 
certiorari i  within  the  counties  palatine  of  Chester,  Lancaster, 
and  Durham. 

In  the  construction  of  these  statutes,  the  following  points  seem 
most  remarkable. 

That  notwithstanding  the  express  words  are,  that  justices  may 
proceed  to  trial,  8^c.  if  a  proper  recognizance  be  not  given,  not- 
withstanding such  certiorari^  yet  they  will  be  in  contempt  if  they 
make  no  return  to  it:  for  all  writs  must  be  obeyed,  unless  good 
cause  shew  to  the  contrary. 

That  these  statutes  extend  only  to  certioraris  procured  by  de-- 
fendants,  and  therefore  those  procured  by  prosecutors  remain  as 
they  were  at  common  law. 

That  these  statutes  being  in  the  affirmative,  as  to  the  taking  of 
recognizances,  do  not  take  away  the  power  which  the  justices  of 
the  King^s  Bench  had  before;  and  therefore,  if  such  a  justice 
take  a  recognizance  variant  from  the  form  prescribed  by  the 
statute,  it  will  be  as  effectual  as  before:  but  it  is  said,  that 
in  such  case  the  certiorari,  if  procured  by  the  defendant,  will  be 
no  stq)ersedeas,  because  the  statutes  seem  to  be  express,  that  the 
sessions  may  proceed  notwithstanding  any  certiorari  procured  by 
a  defendant,  whereon  such  recognizance  is  not  given  as  is  pre- 
scribed. 

That  if  the  persons  offering  to  be  sureties  appear  to  be  worth 
twenty  pounds,  the  justices  cannot  refuse  them. 


Keb.  22S' 

Sid.  70. 

a  Hawk.  P.  C 

C.  27.  §£!' 


6  Mod.  246. 


a  Hawk.  P.  C 

c.%7.§53- 
a  Salk.  564. 
pi.  3.  2  Ld. 
Raym.  756. 


March,  27. 
tHawk.P.C. 
c.27-$54. 
a  Hawk  P.  C. 

c-27-§55- 
March,  27. 
(a)  Keb.  231. 
6alk.55.pl.  5. 

a  Ld.  Raym. 

854. 

a  Hawk.  P.  C. 

C27-  §57- 
Salk.  ^5.  pi.  5. 
jLd.Raym. 


That  if  there  be  several  defendants,  and  some  find  sureties> 
and  others  not,  the  indictment  shall  be  removed  as  to  those 
at  least  who  find  sureties,  because  they  shall  not  be  prejudiced 
by  the  fault  of  others ;  and,  as  (a)  some  say,  it  shall  be  removed 
as  to  all. 

That  in  the  taxing  of  costs,  those  only  are  to  be  considered 
that  were  subsequent  to  the  certiorari. 

That  the  prosecutor,  by  accepting  the  costs  so  taxed,  is  not 
restrained  from  aofrravatinir  the  fine,  because  he  has  a  right 
to  them  by  the  express  words  of  the  statute :  but  m  other  cases, 
if  a  prosecutor  accept  costs  from  a  defendant,  he  cannot  after- 
wards aggravate  the  fine,  because  having  no  right  to  the  costs,  if 

he 
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he  takes  them  at  all,  he  must  take  them  in  satisfaction  of  the 
wrong ;  after  which  it  is  unreasonable  for  him  to  harass  the  de- 
fendant. 

That  notwithstanding  the  condition  of  the  recognizance  be,  Salk.  370. 
that  the  defendant  shall  procure  a  trial  at  the  next  assizes,  yet  P^"*- 
the  I'ecognizance  shall  not  be  forfeited  unless  the  prosecutor  give 
rules,  8fc. 

That  after  the  recognizance  is  forfeited  for  not  procuring  a  Salk.  380. 
trial,  Sfc.  no  motion  shall  be  made  to  quash  the  indictment.  pi.  26. 

2  Hawk.  P.  C. 
c.  27.  ^  59.  serf  qu. 

[That  the  statute  of  5  &  6  W.  &  M,  c.  11.,  respecting  costs,  i  Wils.  130. 
doth  not  extend  to  a  prosecutor,  even  when  bound  over  by  the  i  Burr.  431. 
magistrate  to  prosecute,  unless  he  be  either  a  civil  officer,  or  the  ^'^L^^'^'"*  ^^' 
party  injured.     But  {a)  if  it  be  proved  that  he  is  so,  it  is  imma-        '      "' 
terial  whether  the  name  be  on  the  back  of  the  indictment  or  not.] 

II  That  the  prosecutor  of  an  indictment  for  stopping  a  common  Rex  v.  Wil- 
footway,  who  had  used  it  for  som'e  years  before  it  was  stopped,  Hamson,  7  T. 
is  a  party  grieved  within  this  act,  and  as  such  entitled  to  costs.         ?•  ^^* 

That  persons  sjDeciaily  aggrieved  by  a  publick  nuisance,  and  Rex  v.  Dews- 
prosecuting  an  indictment  for  it,  are  entitled  as  -parties  grieved  °^P'  ^ 6  East, 
to  their  costs  under  this  act.  ^'^^' 

That  the  prosecutor  is  not  entitled  to  the  costs  of  a  trial  at  2  T.  Rep.  48. 
bar,  the  statute  extending  only  to  small  offences. 

That  a  justice   of   the  peace    prosecuting    to    conviction    a  Rex  v.  Sharp- 
gaoler  for  suffering    a    prisoner  to  escape  committed  by  him  ness,  2  T. 
on  a  charge  of  felony,  is  not  entitled  to  costs,  the  statute  ex-  ^^P*  ^T' 
tending  only  to  those  officers  who  prosecute  or  present  ex  officio.\\ 

[That  costs  being  given  only  by  the  statute,  if  the  recognizance  a  Str.  1165. 
be  taken  as  at  common  law,  and  not  upon  the  statute,  the  pro-  J.^^*^'  ^^' 
secutoris  not  entitled  to  them.     But,  if  the  defendant  (^)  forfeit  \l^~ 
his  recognizance  under  the  statute,  such  recognizance  shall  stand 
as  a  security  to  the  prosecutor  for  his  costs  (if  taxed)  for  the  de- 
fendant's not  going  to  trial  pursuant  to  the  condition,  notwith- 
standing he  was  afterwards  acquitted,  and  the  prosecutor  had 
taken  him  in  execution  for  the  amount  of  them. 

That  as  the  statute  of  5  &  6  W.  &  M.  empowers  the  Court  to  4  Burr.  2125. 
give  reaso7iable  costs,  if  the  prosecutor  hath  received  a  part  of  Rexv.Osborn, 
the  fine,  and  then  applies  for  his  costs  under  the  recognizance,  Qq^^^  j^-, 
they  will  order  what  he  hath   received  to  be  deducted  from  the 
amount  of  the  taxation.     But  the  payment  of  a  fine  doth  not 
discharge  the  defendant's  recognizance  for  costs. 

That  the  representatives  of  the  prosecutor  are  entitled  to  the  i  T.  Rep.  103. 
costs  taxed  during  his  life,  though  no  personal  demand  were 
ever  made  by  him. 

It  is  enacted  by  stat.  16  Geo.  3.  c.  30.  §  19.  against  deer- 
stealers,  that  no  certiorari  shall  be  allowed  to  remove  any  con- 
viction or  proceedings  on  that  act,  unless  the  party  convict  shall, 
before  the  allowance  thereof,  become  bound  to  the  prosecutor 
in  one  hundred  pounds,  with  [such  (r)]  sufficient  sureties  as  the  (c)  Omitted  in 

justice  or  justices  before  whom  the  offender  was  convicted  [shall  the  printed 
i7^,r    Tf  ^  Statute. 

Vol..  H,  C  approve 
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(a)  Omitted. 


(5)  This  re- 
quisition can- 
not be  dis- 
pensed with. 
Rex  V. 
Bou2;hey, 
4T/Rep.a8i. 


(c)  But  costs 
are  not  to  be 
paid  where 
any  material 
part  of  au 
order  is 
quashed, 
a  Str.  1108. 


appriove  (fl)]  with  condition  to  pay  to  the  prosecutor,  within 
thirty  days  after  such  conviction  confirmed,  or  a  procedendo 
granted,  his  full  costs  and  damages  to  be  ascertained  on  hi3 
oath ;  and  shall  become  also  bound  to  such  justice  or  justices, 
with  such  sufficient  sureties  as  he  or  they  shall  approve  of,  in 
sixty  pounds  for  each  offence,  with  condition  to  prosecute  such 
certiorari  with  effect,  and  to  pay  such  justice  or  justices  the 
forfeitures  due  by  such  conviction,  to  be  distributed  as  therein 
directed,  or  to  render  the  convict  to  such  justice  or  justices 
within  thirty  days  next  after  the  conviction  confirmed,  or  a 
■procedendo  granted ;  and  in  default  thereof  it  shall  be  lawful  to 
proceed  to  the  levying  of  the  penalty  mentioned  in  the  con- 
viction, in  such  manner  as  if  no  certiorari  had  been  awarde(J. 
And  the  like  in  effect  is  enacted  by  4  &  5  W.  &  M.  c.  23.  and 
5  Ann.  sess.  2.  c.  14.  in  relation  to  convictions  on  those  acts  of 
offences  concerning  the  game. 

And  whereas  in  many  cases  his  majesty's  justices  of  the  peace 
by  law  are  empowered  to  give  or  make  judgments  or  orders,  and 
divers  writs  of  certiorari  have  been  procured  to  remove  such 
judgments  or  orders  into  his  majesty's  Court  of  King's  Bench  at 
Westminster,  in  hopes  thereby  to  discourage  and  weary  ^ut  the 
parties  concerned  in  such  judgments  or  orders  by  great  delays 
and  expences;  it  is  therefore  enacted  by  5  Geo.  2.  c.  19.  §  2. 
*'  That  no  certiorari^WiW  be  allowed  to  remove  any  such  judg- 
"  ment  or  order  unless  the  party  or  parties  (i)  prosecuting  such 
'*  certiorari,  befai*e  the  allowance  thereof,  shall  enter  into  a 
"  recognizance  with  sufficient  sureties,  before  one  or  more  jus- 
"  tices  of  the  peace  of  the  county  or  place,  or  before  the 
"  justices  at  their  general  quarter  sessions,  or  general  sessions, 
"  where  such  judgment  or  order  shall  have  been  given  or  made, 
"  or  before  any  one  of  his  majesty's  justices  of  the  said  Court 
"  of  King's  Bench,  in  the  sum  of  fifty  pounds,  with  condition 
*'  to  prosecute  the  same  at  his  or  their  own  costs  and  charges 
*'  with  effect,  without  any  wilful  or  affected  delay,  and  to  pay 
"  the  party  or  parties,  in  whose  favour,  and  for  whose  benefit 
*'  such  judgment  or  order  was  given  or  made,  within  one 
"  month  after  the  said  order  or  judgment  shall  be  confirmed; 
*'  their  full  costs  (c)  and  charges,  to  be  taxed  according  to  the 
"  course  of  the  court  where  such  judgments  or  orders  shall  be 
"  confirmed  :  and  in  case  the  party  or  parties  prosecuting  such 
"  certiorari  shall  not  enter  into  such  recognizance,  or  shall 
"  not  perform  the  conditions  aforesaid,  it  shall  and  may  be 
"  lavvful  for  the  said  justices  to  proceed  and  make  such  further 
"  order  or  orders  for  the  benefit  of  the  party  or  parties  for 
"  whom  such  judgment  shall  be  given,  in  such  manner  as  if  no 
"  certiorari  had  been  granted." 

And  it  is  further  enacted,  §  3.  "  That  the  recognizance  to  be 
"  taken  as  aforesaid  shall  be  certified  into  the  Court  of  King's 
"  Bench,  and  there  filed  with  the  certiorari,  and  order  or 
"  judgment  thereby  removed;  and  if  the  said  order  orjudg- 
"  ment  shall  be  confirmed  by  the  said  Court,  the  persons  en" 

«  titled 
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*'  titled  to  such  costs,  for  the  recovery  thereof  witliin  ten  days 
"  after  demand  made  of  the  person  or  persons  who  ought  to 
*'  pay  the  said  costs,  upon  oath  made  of  making  such  demand 
"  or  refusal,  shall  have  an  attachment  granted  against  him  or 
"  them  by  the  said  Court  for  such  contempt,  and  the  recog- 
*'  nizance  so  given  upon  the  allowing  of  such  certiorari  shall 
"  not  be  discharged  until  the  costs  shall  be  paid  and  the  order 
"  so  confirmed  shall  be  complied  with  and  obeyed." 

And  for  the  better  preventing  of  vexatious  delays  and  expences  {a)  The  cct-- 

occasioned  by  suing  forth  writs  of  certiorari  for  the  removal  of  ''o;y/;7  must  be 

convictions,   judgments,  orders,  and  other  proceedings  before  ^^^^^^^^  ^^ 

justices  of  the  peace;  it  is  further  enacted  by   13  G.  2.  c.  18.  months  after 

§  5.  "  That  no  writ  of  certiorari  shall  be  granted,  issued  forth,  the  date  of 

"  or  allowed  to  remove  any   conviction,  judgment,  order,  or  .    ^^^^}!^', 

*'  other  proceedings  had  or  made  by  or  before  any  justice  or  Bou<^hev^4T! 

*'  justices   of  the   peace  of   any   county,  city,  borough,  town  Rep?  281.  or 

*'  corporate,  or  liberty,  or  the  respective   general   or  quarter  after  the  order 

**  sessions  thereof,  unless  such  certiorari  be  moved  or  applied  ^.   ^^^u  ^"^j 

*«  for  within  six  calendar  months  next  after  such  conviction,  {a)  subject  to  the 

*'  judgment,  order,  or  other   proceedings  shall  be  so  had  or  opinion  of 

*'  made  [h\  and  unless  it  be  duly  proved  upon  oath,  that  the  B.  R.  on  a 

*'  said   party  or  parties  suing  forth  the   same   hath    or  have  ^Tf^\,\\\. 

"  given  six  days' (c)  notice  thereof  in  writing  to  the  justice  or  case  was  after- 

"  justices,  or  to  two  of  them,  (if  so  many  there  be,)  by  and  before  wards  stated 

"  whom  such  conviction,  judgment,  order,  or  oiher  proceed-  and  settled  by 
*'  inirs  shall  be  so  had  or  made,  to  the  end  that  such  justice  or  ^ne  justices  at 
*'  justices,  or  the  parties  therein  concerned,  may  shew  cause,  if  y  The  justices 
"  he  or  they  shall  so  think  fit,  against  the   issuing  or  granting  of  Sussex. 

<'  of  such  certio-rari."  i  Umle  & 

Selw.  631.11 
(b)  These  words  give  the  act  a  retrospective  operation,     i  Wils.  35.     [(c)  This  notice  must  be 
given  before  moving  for  a  rule  to  shew  cause  why  the  certiorari  should  not  be  granted. 
Rex  V.  The  Justices  of  Glamorganshire,  5  T.  Rep.  379.] 

If  no  recognizance  hath  been   entered  into,  the  Court  have  Rex  v.  Jen- 
no  power  under  the  above  act  of  13  Geo.  2.  to  award  costs  upon  kmso",  i  T. 
the  removal  of  summary  proceedings:  but  to  obviate  this  mis-     ^P'    ^' 
chiefi  they  have  resolved,  before  they  allow  the  certiorari ^  to 
oblige   the   party  applying   for   it   to   enter  into    such  recog- 
nizance. 

By  the  12  Ann.  st.  i.e.  2.  it  is  provided,  <'  That  if  any  malt  The  case  of 
*'  happens  to  be  burnt  after  the  duty  paid,  the  proprietor  may  p^^:^°^'^" 
"  a})ply  to  the  next  quarter    sessions,  who  are  to  adjust  the  I'j^tr,  -qi. 
"  quuntum,  and  give  him  a  certificate,  wliicli  entitles  him  to 
"  receive   back   the   duty."     The  proceedings  of  the  sessions 
in  this  case  cannot  be  removed  by  cejiiorari ;  their  granting 
or  denying  the   certificate  cannot  be  considered  as  an  order 
of  sessions;    and    the   certiorari   goes  only  tg  fetch  up    tiieir 
orders.] 


C  2  (E;  Where, 
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(E)  Where    by   Acts   of  Parliament    the   Court    of 
King*s  Bench  is  restrained  from  granting  it. 

(a)  If  a  cer-  "DY  the  I  &  2  Ph.  &  Ma.  c.  13.  it  is  enacted,  "  That  no 
/jorari be  taken  ^-^  u  ^j.j|;  Qf  Jiaheas  corpus  or  certiorari  shall  be  granted  to  re- 
fa"on'"and^^"  "  move  any  prisoner  out  of  any  gaol,  or  to  remove  any  recog- 
tested  of  the  "  nizance,  except  the  same  writs  be  (a)  signed  with  the  proper 
precedent  «  hand  of  the  chief  justice,  or,  in  his  absence,  of  one  of 
term,  iheJiM  a  j|^g  justices  of  the  Court  out  of  which  the  same  writ  shall  be 
si<med'bysome  "  awarded  or  made,  upon  pain  that  he  that  writeth  any  such 
iudge  of  the  "  writs,  not  being  signed  as  is  aforesaid,  to  forfeit  for  every 
Court  some  «  such  writ  five  pounds." 
time  before 

the  essoin  day  of  the  subsequent  term,  otherwise  it  is  irregular ;  and  the  Court,  npon 
motion,  will  order  a  procede7ido ;  but  it  is  said,  that  there  is  no  need  for  any  judge  to  sign 
the  writ  of  c^^iomri  itself,  but  only  in  such  cases  wherein  it  is  required  by  statute.  Salk.  150. 
pi.  19. 

And  by  5  W.  &  M.  cap.  11.  no  certiorari  in  term-time,  at 
the  prosecution  of  the  defendant,  shall  be  granted  out  of  the 
King's  Bench,  to  remove  any  indictment  or  presentment  from 
any  general  or  quarter  sessions  before  trial,  but  on  motion  and 
rule  in  open  Court :  but  in  vacation,  such  writ  may  be  granted  by 
any  judge  of  the  said  Court,  whose  name  shall  be  endorsed  there- 
on :  and  also  the  party's  name  at  whose  instance  it  is  granted. 

[It  is  enacted  by  13  G.  3.  c.  78.  §24.  "That  the  justices 
**  shall  make  presentment  of  any  highway,  causeway,  or  bridge, 
*'  at  their  respective  assizes  or  sessions,  wherein  the  same  do  lie, 
"  and  not  elsewhere ;  and  that  no  such  presentment,  nor  any 
*'  indictment  shall  be  removed  by  certiorari^  or  otherwise,  out 
"  of  such  jurisdiction  till  such  indictment  or  presentment  be 
"  traversed,  and  judgment  thereupon  given,  except  where  the 
*'  duty  or  obligation  of  repairing  such  highways,  causeways, 
"  or  bridges  may  come  in  question."  —  And  by  §  81.  it  is 
*'  further  enacted,  that  no  proceedings  to  be  had  or  taken  in 
*'  pursuance  of  this  act  shall  be  quashed  or  vacated  for  want  of 
*'  form,  or  removed  by  certiorari^  or  any  other  writ  or  process 
**  whatsoever  (except  as  therein  before  excepted)  into  any  of  his 
**  majesty's  courts  at  Westminster." 

But  it  is  enacted  by  5  &  6  W.  &  M.  c.  1 1.  "  That  if  the 
*'  right  or  title  to  repair  such  causeways,  Sfc.  may  come  in 
**  question,  upon  suggestion  and  affidavit  of  the  truth  thereof, 
*'  a  certiorari  may  be  granted  to  remove  such  indictment  into 
**  the  King's  Bench,"  upon  the  Uke  recognizance  which  is  re- 
quired by  this  statute  for  the  removal  of  indictments  from 
sessions. 
2  Str.  944.  It  hath  been  adjudged,  that  if  the  sessions  manifestly  exceed 

Say.  Rep.  ia8.  their  authority  in  making  orders  concerning  the  highways,  such 
ol'ders  may  be  removed  by  ^ertioiari  into  the  King's  Bench,  and 
quashed. 

It 


(E)  Where  the  King's  Bench  is  restrainedfrom  granting.  2 1 


It  hath  been  adjudged  too,  that  these  acts  relate  only  to  cer-  ||r,  v.  Fare- 
iioraris  applied  for  on  the  part  of  the  defendants :  that  a,  cert  tor  art  well,  a  Str. 
lies  for  the  prosecutor  without  affidavit,  or  recognizance,  and  1209.   i  East, 
before  traverse  and  judgment.  j^^  jnhabi- 

tants  of  Bod- 
enham,  Cowp.  78.  R.  v.  Battams,  i  East,  298.  R.  v.  The  Inhabitants  of  the  County  of  Cum- 
berland. 6  T.  Rep.  194.  3  Bos.  &  Pull.  354.  R.  v.  Davis,  5  T.  Rep.  626.  R.  v.  Allen,  15  East, 
323-     R-  V.  Tindall.  Id.  ibid.\\ 

II The  king,  notwithstanding  these  acts,  may,  if  he  sees  fit,  R.  v.  Tindall, 

have  a  c«//o?Y/;7  in  the  name  of  the  defendant,  without  laying  any  ^-  ^^•^'  *' 

special  ground,  and  after  the  expiration  of  the  six  months.  |1       .  g'^'    q^^^^' 

both  referred 
to  in  4  Burr.  2458.  R.v.  James,  M.  26  G.  3.  i  East,  304.  notes.   R.  v.  Stannard,  4  T.  Rep.  161 

It  is  enacted  by  12  Car.  2.  c.  23.  §  35.  concerning  the  excise, 
"  That  no  writ  of  certiorari  shall  supersede  execution  or  other 
"  proceedings,  upon  any  order  by  justices  of  peace,  in  pursu- 
"  ance  of  that  statute,  but  that  execution,  and  other  proceedings 
*'  shall  and  may  be  had  thereupon,  any  such  writ  or  allowance 
*'  thereof  notwithstanding."  And  the  like  is  generally  enacted 
by  other  statutes  concerning  the  revenue. 

[If  a  new  offence  be  created  by  statute,  and  a  special  jurisdiction  Cowp.  524. 
out  of  the  course  of  the  common  law  be  prescribed,  in  that  case, 
though  there  be  no  words  of  exclusion,  yet  the  superior  courts 
are  ousted,  because  they  never  could  have  jurisdiction.  Not  so, 
where  a  new  offence  is  created,  and  directed  to  be  tried  in  an  in- 
ferior court  established  according  to  the  course  of  the  common 
law ;  for  in  that  case  the  inferior  court  tries  the  offence  as  a  com- 
mon law  court,  subject  to  be  removed  by  writs  of  error,  habeas 
corpus,  certiorari,  and  to  all  the  consequences  of  common  law 
courts.  In  this  last  case,  therefore,  the  Court  of  King's  Bench  can- 
not be  ousted  of  its  jurisdiction  without  express  negative  words. 
But,  if  a  statute  creating  an  offence  take  away  the  certiorari,  and  Rex.  v.  Terret, 
another  statute  be  afterwards  passed  inflicting  heavier  punishment  *  T.  Rep.  735* 
upon  the  offender,  but  hot  expressly  taking  away  the  certiorari  ; 
the  clause  in  the  former  act  for  taking  away  the  certiorari^  can- 
not be  extended  to  proceedings  under  the  latter  act.] 

By  the  7  &  8  W.  3.  cap.  6.  made  for  the  recovery  of  small  7  &  8  W.  3. 
tithes  before  justices  of  the  peace,  it  is  enacted,   "  That  no  pro-  ^'  ^^:  ^  ^' 
"  ceedings,  or  judgment  by  virtue  thereof,  shall  be  removed  or  -^gig^j  ^^  ^^^ 
"  superseded   by  any  writ  of  certiorari  out  of  any  court  what-  matter  of  law 
"  soever,   unless  the  (a)  title  of  the  tithes,  S^c.  shall  come  in  before  the  jus- 
«  question."  tice  of  peace, 

^  which  IS  any 

way  doubtful;  as,  on  a  custom  in  a  parish  to  be  discharged  of  a  certain  kind  of  tithe,  &c.  the 
order  maybe  removed,  within  the  intent  of  the  statute,  a  Hawk.  P.  C.  c.  27  $  38.  A  certiorari 
is  notgrantable  on  the  following  proceedings : — Bridges;  i  Ann.  st.  i  c.  18.  $  5.  Hides;  9  Ann. 
c.ii.^47.  Coaches;  I  G.c.  57.  ^  6.  48  Geo.  3.  c.  74.  Malt;  12  Ann.  st.  i.e.  2.$  37-  Cof- 
fee; 10  G.  c.  10.  §  42.  Woollen  manufacture ;  13  G.  c.  23.  §  6.  Seamen;  i  G.  2.  c.  25.  §  15. 
Attornies;  %  G.  2.  c,  23.  $  25.  Turnpikes;  8  G.  2.  c.  20.  §  16.  County  rates;  12  G.  2.  c.  29. 
$21.  House  of  correction;  17  G.  2.  c. 5.  §  31.  Swearing;  19  G.  2.  c.  21.  $8.  Havens; 
19  G.  2.  c.  22.  §5.  Coals;  19  G.  2.  c.  35.  $23.  Wages;  20  G.  2.  c.  19.  $  6.  Artificers;  23 
G.  2.  c.  13.  $  9.  Sope,  &c.  23  G.  a.  c.  21.  §  33.  Small  debts;  23  G.  a.  c.  zz-  §  4-  Bawdy- 
houses;  25  G. a. c.  36.  $  10.    Clocks  and  watches;  27  G.  a.  c.  7.  $  4.    Steahng  lead,  &c.  29 

Ci  G.a. 
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G.  2.  c.  30.  §  7.  London  bridge;  19  G.  2.  c.  40.  §  39.  Gaming;  30  G.  i.  c.  24.  $  20.  [For 
obtaining  goods  by  false  p.rptences;  30  G.  2.  c.  24.  §  I.  Co%vp.  24.  2  T.  Rep.  472.]  Militia; 
30  G.  2.  c.  25.^58.,  &c.  Bread;  31  G.  2.  0.29.^37.,  &c.    The  Thames;  32  G.  2.  c.  16.  $  24.27. 

2  G.  3.  c.  2S.  ^  ir.  London  streets;  2;^  G.  2.  c.  30.  §  31.  See  further,  the  Tables  to  the  Sta- 
tutes, title  Certiorari. 

(F)  To  whom  it  ought  to  be  directed. 

ft  Hawk.  P.  C.  "D  EGULARLY,  a  certiorari  ought  to  be  directed  to  the  judge 

C.27.  $41'  of  the  inferior  court:  but  in  some  cases  it  may  be  directed 

to  the  officer  known  to  have  the  custody  of  the   record ;   and 

in  some  other  cases  to  others,  as  shall  be  most  agreeable  to  the 

course  of  approved  precedents  ;  which  seems  to  be  the  best  guide 

in  this  matter. 

Ca)2Keb.  750.       If  the  person  who  ought  to  certify  a  record,  as  a  justice  of 

8  H.  4.  3.  (fl)  peace,  who  hath  taken  a  recognizance  ;  or  {b)  a  judge  of  nisi 

fh\Y^^  *^t^'    p^'iiis,  who  hath  taken  a  verdict,  or  a  (c)  coroner,  who  hath  taken 

Rast.Eiit.^4 -^0,  ^"  inquest,  die  with  the  record  in  his  custody,  the  certiorari  may 

3  Inst.  424.       go  to  his  executor,  Sfc. 
a  Roll.  Abr. 

629,    (t)  Bro.  Certiorari,  9.     Indictment,  23. 

II  H.  7.  5.  Also  it  hath  been  adjudged,  that  it  may  be  directed  to  a  jus-" 

^ro.  Receipt,  ^j^g  ^^^  assise,  to  certify  a  record  of  assise  taken  before  his  com- 
81.    2  Hawk.  .        .     ,  .  '    ,  J 

P.C.c.27.$42,  panion  m  his  absence. 

Reg.  90,  Certioraris  for  the  removal  of  indictments,  Sfc.  from  sessions 

t.  N.  a.  81.  Qf  j^j^g  peace,  are  commonly  dii'ected  either  to  the  justices  of  the 
(</)  Vkle '  peace  of  the  district  generally,  or  to  some  of  them  in  particular 
a  Hawk.  P.  C.  by  name,  and  not  to  the  a'stos  rotuloriim  ,•  yet  it  hath  been  holden, 

c.  27.  $43.        that  after  a  recognizance  is  brought  in  to  him  he  shall  {d)  cer» 

leaves  it    a       j.|{^    jj^ 

doubt  whether       -^ 

it  can  be  certified  by  him,  unless  he  does  it  as  justice  of  peace. 

Rex  V.  Inhabi-  [A  certiorari  to  remove  an  order  of  two  iustices  may  bQ  di- 
tants  of  War.  .         -  .  J  J 

minster,  i 

470. 


^^-  rected  to  the  sessions  and  returned  by  them. 


D&niel  V.  If  a  certiorari  be  misdirected,  no  third  person  can  object  to  it, 

Pblhps,  if  the  proper  officer  in  whose  keeping  the  record  was,  waves  the 

4  1.  Kep.499.  objection,  and  returns  the  record  upon  the  writ.] 

(G)  Kow  far  it  is  a  Supersedeas  to  the  Court  below. 

Cro.Car.  261.  Tf  jg  clearly  settled,  that  after  a  c^/zorflrz  is  allowed  by  the 
pj  j' ^'^  ■  court  below,  all  subsequent  proceedings  on  the  record  are  er-» 

Cro.Eliz.  915.  roneons.  Also  before  21  Ja.  i.  c.  8.  (which  requires  that  all  ^6^- 
Dyer,  98.  tioraris  for  indictments,  forcible  entries,  at  sessions,  shall  be  deli- 
^Ld  r'^  vered  in  court,)  the  delivery  of  such  certiorari  to  any  one  justice 

836.  7  Mod.  <5f  the  peace  of  the  same  place,  made  oil  subsequent  proceedings 
J38.  j2Mod.  erroneous ;  and  if  any  process  had  been  before  awarded  on  the 
64J.  3  Salk.  79,  indictmentj  thejustice  to  whom  the  certiorari  was  delivered,  ouglit 
P^'  ^^  imme- 


(G)  Hotvfar  it  is  a  Supersedeas  lo  the  Court  belon\  23 

immediately  to  have  awarded  a  supeisedeas  to  the  sheriff,  in  order  {a)  But 

to  have  stopped  the  execution  of  it :  and  it  seems  that  the  delivery  *  Hawk,  P.  C. 

of  such  a  supersedeas  to  the  sheriff  before  he  hath  begun  to  put  a  Questions^* 

process  in  execution,  makes  his  subsequent  executionot  it  wholly  whether  with- 

void,  because  it  is  but  a  ministerial  act :  but  if  it  be  not  delivered  out  such  writ 

till  after  the  execution  is  begun,  he  may  afterwards  go  through  ^^  "^^^  P''^" 

with  it,  by  virtue  of  a  («)  writ  o^veyiditioni  exponas.  '^^^  ' 

It  is  said  that  the  bare  delivery  of  a  ceitiorari  makes  all  subse-   Tit/c  aHawkw 

quent  proceedings  on  the  record,   whether  before  or  after  the  \'^''^'V\ 

return  of  the  certiorari,   erroneous,  by  force  of  the  words  coram  ^  »t'  ^".-     ^ 

.      ,  o  1-1  ■     •        y  •  y  ■         ■  authorities 

nobis  terminari  volumus  cy  7ion  alibi ,-  ni  which  respect  a  certiorari  there  cited. 

is  of  greater  force  than  a  writ  of  etror:  for  that  becomes  of  no 

effect  if  the  record  be  not  certified  in  a  reasonable  time:  also  it 

hath  been  holden  that  the  very  issuing  of  a  certiorari  is  of  itself  a 

supersedeas,  though  it  be  never  delivered,  in  the  same  manner  as 

an  appearance  in  the  court  above;  and  a  supersedeas  purchased 

there,  though  not  delivered  to   the  sheriff  till  after  the   quinto 

exactus,  will  avoid  an  outlawry  pronouncetl  aiter :  but  it  seems 

the  better   opinion,  that  if  a  certiorari  be  not  delivered  before 

issue  is  joined,  or  at  least  befoie  the  return  of  it  is  expired,  it  is 

of  Eo  effect :  however,  it  is  of  no  force  at  this  day  as  to  indictments 

at  sessions,  as  appears  supra,  ( D). 

[A  certiorari  removes  all  tilings  done  between  the  teste  and  2  Ld.  Raym. 
return.]  838.  1305. 

A  certiorari  for  the  removal  of  a  recognizance  .or  good  be-  Cro.  Ja.  282. 
haviour,  or  for  an  appearance  at  the  sessions,  will  not  supesede  Yelv.  207. 
its  obligation ;  because  it  would  be  highlj'  inconvenient  that  the  ^^^-  ^44- 
party,  against  whom  there  may  be  very  just  matter  of  complaint,  *  ^  '^  ^^    ' 
should  be  let  loose  upon  the  bare  bringing  of  a  writ.  a  Roll.  Abr. 

492.  and  DalL  c.'jz.eor.t. 


(H)  In  what  Manner  it  is  to  be  returned. 


T 


HE  return  of  a  certim-ari  ought  to  be  under  the  seal  of  the  (u\  Cro.EHz. 

{h)  inferior  court,  or  of  the  justice  or  justices  to  whom  it  is  821. 

directed;  and  if  such  court  have  no  proper  seal,  it  may  be  under  (f)  Lev.  .^ir. 

any  (c)  other  seal.     Also  it  must  be  made,  by  the  person  to  whom  '  )  ^  . 

the  certiorari  is  directed;  for  if  to  the  justices  of  peace  of  such  a  (<?)  Roll.  Abr. 

place,  and  the  [d )  clerk  of  the  peace  only  return  it ;  or  to  the  con-  752.  a  Keb. 

stable,  or  to  the  recorder  of  B.  and  the  (e)  deputy  constable  or  'i'^s- 

deputy  recorder  return  (without  shewing  in  the  return,  that  the  ^^J^  ■^^i' 

principal  had  power  to  make  a  deputy);  or  to  the  steward  of  St. 

PauVSf  and  the  steward  of  the  church  of  {f)  St.  Peter  and  St, 

Paul  return  it;  nothing  is  removed. 

But,  if  it  be  directed  to  the  justice  of  Chester,  it  may  be  {g)  re-  Sid.  64 , 

turned  by  A.  B.  chief  justice;  for  the  same  officer  is  known  to  Lev.  50. 

be  meant  in  the  writ  and  return,  and  his  description  in  both     f^-^^^' 
•    •         1    ^  ^1  "•  3  oalk.  453. 

IS  m  substance  the  same.  pj  „ 

(g)  But  if  a  certiorari,  directed  to  several  justices,  be  returned  by  one  of  thera  only,  qikPre 
what  shall  be  done?    Vide  %  Hawk.  P.  C.  c.  27.  ^  71. 

C  4  A  recog- 


Cro.  Ja.  669. 


^  Hawk. 
P.C.  C.27. 
$73- 


Carth.  223. 
The  King 
V.  Berrj'. 
See  the  form 
of  returns  to 
certioraris. 
Lamb.  B.  2. 
c.  2.  107. 
Dalt.  c.  73 
and  134. 
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A  recognizance  taken  by  a  justice  of  peace,  ought  to  be  certi- 
fied by  such  justice  only  till  it  be  made  a  record  of  the  sessions, 
after  which  it  shall  be  certified  in  the  same  manner  as  the  other 
records  of  the  sessions. 

The  return  to  a  certiorari,  directed  to  justices  of  the  peace  for 
the  removal  of  an  indictment,  ought  to  have  the  clause  nee  non 
ad  diver sasjelonias,  S^c,  in  the  description  of  thejustices  who  make 
the  return,  where  such  clause  is  necessary  in  the  caption  of  an 
indictment. 

A  certiorari  issued  to  remove  an  indictment  upon  the  statute 
5  Eliz.  c.  4.  for  exercising  a  trade  in  a  borough,  to  which  the 
mayor  made  this  return,  viz.  humillime  certifico  quod  ad  sessionem 
pads,  ^x.perjuratoresprcEsentatum  existit  quod  billascquens  est  vera, 
viz.  quod  pr (Edict.  S.  J.  did  exercise,  omitting  the  c]2L\i%e  jtiratores 
pro  domino  rege  present  ant  quod,  Sfc.  and  though  the  court  held 
that  without  these  words  no  indictment  was  returned,  yet  they 
would  not  quash  it,  but  ordered  the  mayor  to  amend  his  re- 
turn :  also  the  court  held,  that  humillime  certijico  was  not  a  good 
return. 


The  person  to  whom  a  certiorari  is  directed,  may  make  what 
return  to  it  he  pleases,  and  the  court  will  not  stop  the  filing  of 
it,  on  affidavit  of  its  [a)  falsity,  except  only  where  the  publick 
good  requires  it ;  as  in  the  case  of  the  (6)  commissioners  of  sewers, 
or  for  some  other  special  reason. 


6  Mod.  90. 

{a)  2  Hawk. 

P.  C.  295. 

(JA  But  an 

action  on  the 

case  lies  for  a 

false  return 

at  the  suit  of  the  injured  party,  or  there  may  be  an  information  at  the  suit  of  the  king, 

90.     2  Hawk.  P.  C.   c.  27.    §  74.    See  i  Str.  6^. 


6  Mod. 


aSalk.  492. 
PL58.     a 
Hawk.  P.C. 
c.  27.  §  75. 
a  Hawk. 
P.C.  c.27. 
$  76.  and  vide 
several  autho- 
rities there 
cited,  and 
noteinF.N.B. 

343-      B. 

aAtk.  318. 


Whatsoever  is  put  into  the  return  to  a  certiorari,  by  way  of 
explanation  or  otherwise,  besides  what  is  ordered  to  be  returned, 
is  put  in  without  warrant,  and  not  to  be  regarded. 

Generally,  the  record  itself,  or  the  tenor  of  it,  or  the  tenor  of 
the  tenor,  is  to  be  certified  in  the  return  of  a  certiorari,  accord- 
ing as  the  writ  requires ;  for  if,  on  a  certiorari  to  return  an  order 
of  justices  of  the  peace,  the  tenor  of  it  be  only  certified,  the  re- 
turn is  naught ;  but  the  return  of  the  tenor  of  an  indictment 
from  London  is  good,  by  the  city  charter :  also  it  is  said  to  be 
sufficient  to  certify  the  tenor  only  in  all  cases  where  the  purport 
of  the  certio7'ari  is  not  to  proceed  on  the  record  removed,  but 
only  to  try  the  issue  of  md  tiel  record.  However  it  seems  clear, 
that  if  the  court,  which  awards  a  certiorari,  have  no  jurisdiction 
to  proceed  on  the  record  ordered  to  be  removed,  as  where  the 
Court  of  Common  Pleas  award  a  certiorari  for  an  indictment,  the 
tenor  only  shall-  be  removed,  lest  there  should  be  a  failure  of 
justice. 


(I)  Where  tlie  Record  shall  be  said  to  be  removed. 

For  "which  uiie  TT/'HERE  the  writ  of  certiorari  is  improperly  directed  or  re- 
3(H).''      *  turned,  nothing  can  be  removed  by  it. 

A  cer' 


(I)  Where  the  Record  shall  be  said  to  be  removed,  25 

A  certiorari  may  remove  a  record  coming  within  its  description,  Salk.  148. 
before  the  time  of  its  return,  though  there  were  no  such  record  P**  ^^3-  J^f""- 
at   the   time  of  its  teste,  or   at  the  time  of  its  delivery  to  the  [^^^rtiorari 
court  below.  to  remove  an 

indictment, 
will  not  remove  a  conviction,     a  Ld.  Raym.  971.]     It  will  remove  an  indictment,  though  there 
were  a  discontinuance  below,  in  the  same  manner  as  a  recordare  will  remove  a  plaint  that  was 
discontinued  below,     z  Hawk.  P.  C.  c.  27.  §  79.    [A  verdict  cannot  be  removed  from  the  ses- 
sions before  judgment.     xStr.  763.  819.] 

But  it  removes  no  record  which  materially  varies  from  the  re-  Vide  2  Hawk, 
cord  described  in  it;  as  where  the  writ  describes  a  record  taken  g'^o'^'o'''^^  j' 
before  A.  B.  jiisticiario  nostra  and  eight  others,  and  the  record  jj^g  several^- 
certified  was  taken  before  A.  B.  and  seven  others  only,  or  before  thorities  there 
him  and  others,  besides  the  eight,  or  before  C.  D.  and  the  other  cited,  most  of 
eight,  or  before  justices  of  a  former  reign;  or  where  the  writ  de-  ^g  retu7^^" 
scribes  an  indictment  for  stealing  two  horses,  or  an  order  con-  ^^its  of  error 
cerning  foreign  salt,  or  the  manor  o^  Anesley ;  and  the  record  for  which  z^irfe 
certified  mentions  one  horse  only,  or  salt  in  general,  or  relates  head  of  £rror. 
only  to  the  manor  ol  Ansley^  without  shewing  in  the  return,  that  next^^^l^se 
Ansley  and  Anesley  *  are  the  same,  ^x. ;  or  where  the  writ  men-  j^m  oug^ 
lions  orders  of  indictments  against  A.  B.  and  C,  and  those  cer- 
tified are  against  A.  only,  or  against  A.  and  B.  only. 

But  a  writ  for  the  removal  of  all  indictments  against  A.  may  Salk.  146.pl.  9. 
remove  an  indictment  against  A.  and  twenty  others,  so  far  at  least  a  Hawk.  P.  C. 
as  it  (a)  concerns  him;  because  in  judgment  of  law  it  is  a  several  ^•*7-9  oJ- 
indictment  against  each  defendant.  ^^^  3^  p^j.  ^ ' 

Hawk.  P.  C.  ibid,  it  is  not  agreed  whether,  in  such  a  case,  the  indictment  shall  be  removed,  so 
far  as  it  concerns  the  other  twenty. 

A  variance  between  the  certiorari  and  the  record  certified  in    Vide  2  Hawk. 

the  spelling  only,   where  the  words  are  of  the  same  sound,  as  ^*  7"  ^'  ^^' , 

Bird  and  Bind,  seems  not  to  be  material,  because  it  appears  not  anthorities 

by  any  record  of  the  court,  but  that  the  name  in  the  ca'tiorari  there  cited. 

may  be  the  true  one,  and  that  in  the  record,  being  in  the  same   Vide  head  of 

sound,  shall  be  intended  to  mean  the  same  person :  neither  doth   ^^^^^omer. 

it  seem  to  be  a  material  variance  that  the  certiorari  omits  an  addi-  ^y]  remove  an 

tion  which  the  record  gives  the  party :  but  if  the  certiorari  give  indictmentup- 

the  party  an  addition  which  the  record  doth  not,  the  variance  is  on  a  statute, 

fatal :  and  so  a  fortiori  is  a  variance  in  erivins;  the  party  names  of  ^"o"g"  *'  ^.^ 

rti-i  o         o  1        v  not  so  QGscnnG 

a  different  sound,  or  additions  of  a  different  kind  in  the  ceitiorari  j^    ^  gj.j.  g 

and  record  certified;  as  where  the  one  calls  him  William  Giggure,  But  to  remove 

and  the  other  William  Giggeer ;  or  the  one  calls  him  Henry  Coach-  an  indictment 

man,  qiiocunque  nomine  censeatur,  and  the  other  Henry  Murton  ^."^^  v^^^'^t 

Coachman ;  or  the  one  calls  him  John  of  S.  and  the  other  John  gjve'the  party 

S, ;  or  the  one  calls  him  knight  and  baronet,  and  the  other  ba-  a  day  in  court. 

ronet  only;  or  the  one  calls  him  Garret  and  the  other  Getrard;  a  Ld.  Raym. 

or  the  one  J.  S.  nuper  de  B.,  and  the  other  J.  S.  nuper  de  C. ;  or  97i-J 

the  one  J.  S,  de  B,  sadler,  the  other  J.  S.  de  B.  Salter. 


(K)Of 
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(K)   Of  the  Proceedings  of  the   Superior  or  Inferior 
Court,  after  the  issuing  out  of  the  Certiorari. 

Raym.  i86.  A  FTER  the  certiorari  delivered,  if  the  inferior  court  proceeds, 
Vent.  66.  -^^  where  by  law  it  ought  not,  it  is  a  contempt,  for  which  the 
Salk.144.  coyj.^  ^j]l  gj.^j^(.  an  attachment. 

a  Hawk.  P.  C.  But,  if  an  indictment  be  removed  after  issue  joined  and  re- 
027.$  66.       manded,  the  inferior  court  (a)  shall  proceed  as  if  no  certiorari 

(a)  But  by  the  had  been  granted, 
common  law  " 

if  a  certiorari  be  once  filed,  the  proceedings  below  can  never  be  revived  by  any  procedendo. 
a  Hawk.  F.  C.  c.  27.  ^  68.  [It  is  true,  that  while  it  continues  on  the  file,  the  court  cannot  award 
^procedendo.  But  it  may  be  taken  off  the  file,  if  it  have  issued  fw^rowde ;  and  when  that  is 
done,  a  jorocerfererfo  will  be  granted.  I  Burr.  488.    4  Burr.  2459.  2522.] 

(b)  12  H.  7.  Also,  if  a  certiorari  issues,  and  the  record  is  not  thereby  removed, 
*^kV^^^'  the  court  {b)  above  cannot  proceed  upon  it,  but  will  (c)  quash 

(c)  Keb.  loi.  the  writ,  and  award  {d)  a  new  one,  or  suffer  the  court  below  to 
Salk.  147.  proceed,  and  take  such  {e)  order  in  relation  to  the  defendant's 
(rf)  2  Hawk,  appearance,  either  in  the  one  court  or  the  other,  to  answer  the 
X  g  '  ^'  *^'  further  prosecution  of  the  cause  against  him,  as  shall  in  discretion 
{e)  12  H,  7. 25.  appear  to  be  most  proper. 

3  Ass.  pi,  3.    a  R.  2.  9.    2  Keb.  14.    Carth.  223. 

6  Mod.  264.  If  the  defendant,  against  whom  a  record  is  removed  into  the 

/  ?\  0*^5 'r         King's  Bench,  do  not  appear,  the  like  process  shall co from  thence 

l/jButlftWO  •p'l  111^  11  1  •  ^  J 

Ttihih   aie  re-  ^"^  cause  had  been  commenced  there;  but  smce  the  record 

turned,  qwere  is  put  without  day,  by  the  removal,  there  is  no  way  to  nonsuit 
what  is  to  be  the  plaintiff  before  he  has  appeared  there,  but  by  taking  out  a 
H^  k  P  r   ^^^^'^f'^^i^^  to  warn  him  to  prosecute,  whereon,  if  the  sheriff  {/) 
^Q.       '    '    ■  return  a  ^aV^y^c/,  he  may  be  nonsuit. 

a  Burr.  749.  [If  the  defendant  is  convicted  by  confession,  and  the  prosecutor 

brings  a  certiorari,  the  defendant  shall  have  a. procedoido. 
Rex  V.  Inhabi-       ||  Where  a  writ  of  certiorari  had  been  issued  before  verdict,  but 
?T^Re?*°"'  ^^^  served  till  after  judgment,  on  an  indictment  for  a  misdemes- 
nour,  the  court  quashed  it,  because  after  judgment  the  record 
can  be  removed  only  by  writ  of  error.  || 


CHAMPERTY. 


I  Hawk.  P.C.  r^HAMPERTY  is  the  unlawful  maintenance  of  a  suit,  in 
c.  84. 2  Inst.  consideration  of  some  bargaia  to  have  part  (g )  of  the  thing 

368  b       "*    ^^  dispute,  or  some  profit  out  of  it. 

Stat,  of  Conspirat.  33  E.  I.  {g)\Th<i.t\s,campumpartire.    Champerty  is  derived  immediately 
from  the  French  champart,  wTuch  signifies  a  division  of  the  profits  of  the  land,  being  a  part  of 

the 
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ihe  crop  annually  due  to  the  landlord  by  bargain  or  custom.  In  oiu*  sense  of  the  word,  it  sig- 
pifies  the  purchasing  of  a  suit,  or  right  of  suing.  This  was  an  offence  extremely  abhorred  by 
our  law.  Nor  was  it  less  so  by  the  laws  of  other  countries.  By  a  statute  of  Robert  I.  of  Scot- 
land:  "  Nee  terram  seu  aliqiiam  rem  aliam  capiat  ad  chai/i parte,  ad  defendendum,  differcnduvi, 
"  seuprolongandiunjusalterius  extra formam juris.  DuFrane,  verbo  Campiparticeps."  And, 
by  the  Roman  law,  "  qui  improbe  coeuM  in  alienam  litem,  ztt  quicqitid  ex  condemnatione  in  rem 
"  ipsius  reductumfuerit  inter  eos  communicaretnr,  lege  Julia  de  vi  pricata  tenentur."  F.  48.  7.  6 
and  the  offenders  were  punished  by  the  forfeiture  of  a  third  part  of  their  goods,  and  perpetual 
infamy.    4  Bl.  Com.  135.] 

II  Champerty  is  a  species  of  maintenance,  and  was  an  offence  at  %  Inst.  ao8. 
common  law ;    for  the  rule  of  law  is,  culpa  est  se  tmmiscere  rei 
adse  non  pertinenti.     And,  pendente  lite  nihil  innavetnr. 

By  St.  Westm.  i.  or  3  E.  i.  c.  25.  (which,  Lord  Coke  saith,  *  I"st.  209. 
is  the  foundation  of  all  the  acts  and  book-cases  that  ensued 
upon  this  subject,)  "  No  officer  of  the  king  by  themselves 
*'  nor  by  other,  shall  maintain  pleas,  suits  or  matters  hanging 
*'  in  the  king's  courts  for  lands,  tenements,  or  other  things 
*'  for  to  have  part  or  profit  thereof  by  covenant  made  between 
*'  them,  and  he  that  doth  shall  be  punished  at  the  king's 
*'  pleasure." 

As  the  translation  given  in  the  statute  books  of  the  early  acts 
is  not  very  exact,  we  insert  the  original.  "  Nul  ministre  le  Rey 
**  ne  mainteigne,  par  li  ne  par  autre,  les  pies  poles,  ou  bosoignes 
*'  q  sont  en  la  court  le  Rey,  de  teres,  tenement  ou  de  autre  chose, 
*'  por  aver  part  de  ceo,  ou  antre  p  fit  par  covenant  fet  entre  eaus, 
*'  e  qe  le  fra  seit  puni  a  la  volente  le  Rey." 

The  words  "  en  la  court  le  Rey"  mean  some  of  the  king's  *  1"^^.  208. 
courts  of  record. 

Maintenance  in  an  action  personal,  to  have  part  of  the  debt  47  Ass.  pi.  5. 
or  damages,  is  within  the  statute. 

A  grant  of  rent  out  of  the  lands  in  question  is  within  the  sta-  F-  N.  B.  172. 
tute;  but  not  a  grant  of  rent  out  of  other  lands.  ^-  ^  Hawk. 

°  P.C.c.84.$4. 

Any  covenant  or  agreement,  whether  in  writing  or  by  parol,  is  »  Inst.  209. 

within  the  statute.  '  s(>z-    F-  N.  B, 

172  L, 

By  St.  Westm.  2.  or  13  E.  i.  c.  49.  "  The  Chancellour,  Trea- 
*«  surer.  Justices,  nor  any  of  the  king's  council,  no  clerk  of  the 
*'  Chancery,  nor  of  the  Exchequer,  nor  of  any  justice  or  other 
"  officer,  nor  any  of  the  king's  house,  clerk  ne  lay,  shall  not  re-  * 

*'  ceive  any  church  nor  advowson  of  a  church,  land,  nor  tene- 
"  ment  in  fee,  by  gift,  nor  by  purchase,  nor  to  farm,  nor  by 
*'  champerty,  nor  otherwise,  so  long  as  the  thing  is  in  plea  be- 
*'  fore  us,  or  before  any  of  our  officers ;  nor  shall  take  no  reward 
*'  thereof.  And  he  that  doth  contrary  to  this  act,  either  him- 
*'  self  or  by  another,  or  make  any  bargain,  shall  be  punished  at 
*'  the  king's  pleasure,  as  well  he  that  purchaseth,  as  he  that  doth 
"  sell." 

"  Chaunceler,  Tresorer,  ne  Justice,  ne  nul  de  Consayl  le  Roy,  Lord  Coke  is 
■*'  ne  Clerk  de  la  Chauncelerye,  del  Escbeker,  ne  de  Justice,  ne  positive  that 
^'  autre  Ministre,  ne  nul  del  hostel  le  Roy,  Clerk  ou  lay,  ne  *^"'  '^^^P^^'^ 

'  •"  ,r       '         was  not  so 

**puisse  late  as  the 
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13th  E.  I.  "  puisse  receivre  EgUse,  ne  Avoesonde  Eglise,  ne  tere  ne  tene*. 

He  refers  it  to  «  ment,  ne  fee,  ne  par  doun,  ne  par  achat  ne  a  ferme,  ne  £1 

the  3d  E.I.  «  chaumpart,  ne  en  autre  manere ;  taunt  come  la  chose  est  en 

k"asTn  ad-'"  "  pleedevaunt  no,  ou  devant  nul  de  noz  Ministres,  ne  nul  loer  ne 

dition  to  the  "  seyit  pris.    Eki  ceste  chose  face,  ou  par  lui,  oupar  autry,  ou  nul 

stat.Westm.  "  baret  y  face,  seyt  puni  a  la  volente  le  Roi  auxi  bien  celui  q  le 

'■     ^^*''      "  purchasera,  com  celui  q  le  fera." 

217.     The  ^  * 

statute  of  Westm.  i.  is  in  French,  whereas  the  statute  of  Westm.  2.  is  in  Latin  upon  the 
Roll,  though  it  appears  in  many  manuscripts  in  French.  The  present  chapter  is  wholly 
omitted  in  the  Tower  Roll,  and  in  many  other  copies  which  give  the  statute  in  Latin,  but 
is  found  in  those  copies  which  give  the  statute  in  French.  In  no  copy,  however,  is  it 
inserted  but  in  French.  It  seems  upon  the  whole  to  be  exceedingly  questionable  whether  it 
originally  belonged  to  this  statute.  See  the  note  in  the  first  volume,  page  95.  of  the  statutes 
lately  published  by  his  majesty's  command. 

%  Inst.  484.  This  statute  extends  only  to  the  officers  therein  named. 

I  Hawk.  P.  C.      It  hath  been  holden,  that  it  so  strictly  restrains  all  such  officers 

'^  In^t    8^        from  purchasing  any  land,  pending  a  plea,  that  they  cannot  be 

'^'       excused  by  any  consideration  of  kindred  or  affinity,  and  that  they 

are  within  the  meaning  of  the  statute  by  barely  making  such  a 

purchase,  whether  they  maintain  the  party  in  his  suit  or  not ; 

whereas  such  a  purchase,  for  good  consideration,  made  by  any 

other  person,  or  any  ter-tenant,  is  no  offence,  unless  it  appear  that 

he  did  it  to  maintain  the  party. 

By  St.  28  E.  I.  c.  1 1.  "  Because  the  king  hath  heretofore  or- 
''  dained  by  statute,  that  none  of  his  ministers  shall  take  no  plea 
"  for  maintenance,  by  which  statute  other  officers  were  not 
"  bounden  before  this  time ;  the  king  wills,  that  no  officer  nor 
"  any  other,  for  to  have  part  of  the  thing  in  plea,  shall  not  take 
"  upon  him  the  business  that  is  in  suit ;  nor  none  upon  any  such 
*'  covenant  shall  give  up  his  right  to  another;  and  if  any  do 
"  and  he  be  attainted  thereof,  the  taker  shall  forfeit  unto  the 
"  king  so  much  of  his  lands  and  goods  as  doth  amount  to  the 
*'  value  of  the  part  that  he  hath  purchased  for  such  maintenance. 
**  And  for  this  atteindre,  whosoever  will  shall  be  received  to  sue 
*'  for  the  king  before  the  justices,  before  whom  the  plea  hangeth, 
"  and  the  judgment  shall  be  given  by  them.  But  it  may  not  be 
*'  understood  hereby,  that  any  person  shall  be  prohibit  to  have 
**  counsel  of  pleaders,  or  of  learned  men  in  the  law  for  his  fee, 
*'  or  of  his  parents  and  next  friends. 

"  Derechief,  par  ceo  q  le  Roi  avoit  avant  ordine  par  estatut  q 
**  nul  de  ses  Ministres  ne  preist  nul  plai  a  champart,  &  p  eel 
*'  estatut  autres  q  Ministres  ne  estoient  pas  avant  ces  houi'es  a 
"  ceo  lieez,  voet  le  Roi,  q  nul  Ministre,  ne  nul  autre,  pur  part 
*'  aver  de  chose  q  est  en  plai,  enpreigne  les  busoignes  q  sont  en 
*'  plai ;  ne  nul  sur  tieu  covenant  soen  droit  ne  lesse  a  autri;  et 
"  si  nul  le  fet,  &  de  ceo  soit  atteint,  soit  forfet  &  encouru  devers  le 
**  Roi,des  biens  ou  de  tres  lerapnour,  la  value  dautant  comesaptie 
"  de  son  purchaz  p  tele  enprise  amontera.  E  a  ceo  atteindre 
**  soit  resceu  celui  qui  suire  vodra  pur  le  Roi  devant  les  Justices 

"  devant 
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**  devant  quieus  le  plai  avera  este,  &  p  eus  soit  le  agard  fet. 
"^  Mes  en  ceo  cas  no  est  mie  a  entendre  q  home  ne  piiet  aver 
•  consail  de  contours,  &  des  sages  gentz,  p'  du  soen  donant,  ne 
"  de  ses  parentz  &  ses  pcheins." 

By  a  statute,  which  has  been  heretofore  printed  as  of  tlie  33  E.  i.   This  statute  is 
under  the  title  of  "  the  Statute  of  Champerty ;"  but  which  in  the  spoken  of  by 
volume  lately  printed  by  his  majesty's  command  is  placed  among  ^Ynst  liy 
the  statutes  of  uncertaiii  date^  under  the  title  of  "  Statutum  de  as  of  the  nth 
Conspiratoribus,"  reciting,  "  Where  it  is  contained  in  our  statute,  of  E.  i.    In 
'  that  none  of  our  court  shall  take  any  plea   to  champerty  *^?  oldest 
'  by  craft  nor  by  engine,  and  that  no  pleaders,  apprentices,  by  Pynsonand 
'  attornies,  stewards  of  great  men,   bailiffs,  nor  any  other  of  Berthelet,  the 
'  the  realm,  shall  take  for  maintenance  or  the  like  bargain,  first  part  of  it 
'  any  manner  of  suit  or  plea  against  other,  whereby  all  the  "^  S"'^"  as  a 
'  realm   is  much  grieved,  and   both    rich   and  poor  troubled  strument '"en- 
'  in  divers  manners :   It  is  provided  by  a  common  accord.  That  titled  "  Statu- 
'  all  such  as  from  henceforth  shall  be  attainted  of  such  em-  turn  de  Cham- 
'  prises,  suits,  or  bargains,  and  such  as  consent  thereunto,  shall  ^^^^^'    ^"^ 
'  have  imprisonment  of  three  years,  and  shall  make  fine  at  the  ^^^j^    jj  jg  j* 
'  king's  pleasure."  In  those  old 

printed  copies 
is  also  inserted  an  instrument  intituled  "  Statutum  de  Conspiratoribus"  as  of  33  E*i.  in 
which  the  statute  of  Champerty  is  again  erroneously  printed  with  some  verbal  variations, 
with  the  date  20  E.  i.  and  the  provision  and  writ  against  conspirators  is  subjoined.  In 
Tottel's  printed  copy,  1556,  the  "  Statutum  de  Champertie"  and  "  Statutum  de  Conspiratori- 
bus" are  given  as  separate  articles ;  the  former  with  the  date  11  E.  i.  and  the  latter  without 
a  date.  In  Cay's  edition  a  copy  of  the  first  part  is  given  from  MS.  Cott.  Claud.  D.  II.  fol.  163. 
where  it  is  inserted  without  any  title,  immediately  after  the  statute  of  Gloucester,  which  is  mark- 
ed "  Ex'  p  rotul. ."  In  a  manuscript  marked  M.  m.  v.  19.  in  CambridgeVrnwevsAy  Library  is  a 
copy  of  this  first  part,  immediately  after  the  statute  of  Gloucester,  which  in  that  manuscript  is 
also  marked  as  examined  by  the  Roll.  This  copy  agrees  with  that  in  MS.  Cott.  except  that  at 
the  head  thereof  there  is  a  little  addition.  See  note  in  page  a  16.  of  the  above  men- 
tioned volume  of  the  statutes. 

*'  Cum  contenu  seit  en  nre  estatut  ke  nul  de  nre  Curt  enprenge 
*'  play  a  champart,  ne  par  art,  ne  par  engin,  Cunteurs  ne 
"  atturnez  ne  apprentifs,  seneschaus,  des  hautz  hoines  baillifs 
"  ne  autres  de  la  tre  nenprengent  a  champart  ne  par  autres 
"  barettours  de  tute  manere  de  play,  ou  tute  manere  de  gent, 
*'  parunt  tote  la  tre  est  greve,  riches  &  poures  sunt  travaillez  en 
*'  mutz  de  maneres :  Purveu  est  par  commun  acord  ke  tuz  ceus 
"  ke  desoremes  sunt  atteintz  de  celes  enprises,  suters  &  Bar- 
"  gayngnurs,  e  ceus  ke  a  cele  chose  assentent  eyent  la  prison  de 
"  trois  annz,  e  ne  purkaunt  seient  reintz  a  la  volunte  le  Rey. 
"  Done  a  Berewyk  sur  Twede  Ian  du  regne  le  Rey  Edward, 
"  fiz  le  Rey  Henr,  vintime."|| 

The  maintenance  of  the  tenant  or  defendant,  is  as  much  with-  1  Hawk.  P.  C 
in  the  meaning  of  the  statute,  as  the  maintenance  of  a  demand-  c  84-  §  9- 
ant  or  plaintiff. 

A  grant  of  part  of  a  thing  in  suit,  made  in  consideration  of  a  a  Roll.  Abr, 
precedent  debt,  is  not  within  the  meaning  of  the  statute,  but  ^^3-p'-3- 
such  only  as  is  made  in  consideration  of  maintenance.  Bro.  tit.  ciaw- 

Ift  perty,  6. 
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1  Hawk.  P.  C. 

C.84.  $8. 


I  Ha^vk.  P.  C 
c.  84.  $16. 
||That  the  of- 
fence is  not 
confined  to 
courts  of  com 
mon  law,  see 
3  Ves.  502.     15  Ves.  156 
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In  a  prosecution  on  tliis  statute,  it  doth  not  seem  materialt 
whether  the  plea,  wherein  the  maintenance  is  alleged,  be  deter- 
mined or  not ;  or  whether  the  party  did,  or  did  not  suffer  any 
prejudice  by  it. 

II By  4  E.  3.  c.  II.  the  justices  of  the  one  bench  and  of  the 
other,  and  the  justices  assigned  to  take  assises,  whensoever  they 
shall  come  to  hold  their  sessions,  or  to  take  inquests  upon  Nisi 
Prius,  shall  inquire,  hear,  and  determine  as  well  at  the  king's 
suit,  as  at  the  suit  of  the  party  of  maintainers,  Sfc.  and  also  of 
champertors.  || 

Champerty  in  any  action  at  law,  seems  to  be  agreed  to  be 
within  the  statute  of  28  £.  i.  and  a  purchase  of  land,  pending  a 
suit  in  equity  concerning  it,  hath  also  been  holden  to  be  within 
it :  also  a  lease  for  life  or  years,  or  a  voluntary  gift  of  land,  pend- 
ino-  a  plea,  is  as  much  within  the  statute  as  a  purchase  for  money. 


18  Ves.  120.II 


Stevens  V.Bag- 
well, 15  Ves. 
139- 

Wood  V, 
Downes,  18. 
Ves.  120. 


Hawk.  P.C. 
C.84.  $rj.  18. 
19,  20. 


Strachan  v. 
Brandon  in 
Cane.  1767, 
cited  by  Lord 
Chancellor  in 
18  Ves.  137. 


II  An  assignment  of  part  of  the  subject  of  a  prize  suit  then  de- 
pending, was  declared  void,  as  amounting  to  champerty. 

Where  an  attorney  had  obtained  a  conveyance  from  his 
client,  pending  the  suit,  of  the  estate,  which  was  the  subject  of  if. 
Lord  Eldon  relieved  against  it,  considering  the  transaction  as 
being  actually  champerty,  and  decreed  the  conveyance  to  stand 
as  a  security  only  for  what  was  actually  due.  And  a  subsequent 
conveyance  after  a  recovery  in  ejectment  in  right  of  the  plaintiff) 
and  possession-  taken  under  it,  upon  a  suggestion  of  doubts  of 
the  validity  of  the  former  instrument,  possession  not  having 
then  been  recovered,  was  also  decreed  to  stand  only  for  a  secu- 
rity; his  Lordship  not  considering  it  as  a  confirmation,  because 
not  a  separate,  independent,  voluntary  transaction,  but  as  under 
the  same  pressure,  and  called  for  under  the  covenant  for  farther 
assurance.  !| 

But  neither  a  conveyance  executed,  pending  a  plea,  in  pur- 
suance of  a  precedent  bargain,  nor  any  surz'ender  by  a  lessee  to 
his  lessor,  nor  any  conveyance  or  promise  thereof  made  by  a 
father  to  his  son,  or  by  any  ancestor  to  his  heir  apparent;  nor  a 
gift  of  land  in  suit,  after  the  end  of  it,  to  a  counsellour  for  his 
ice  or  wages  without  any  kind  of  precedent  bargain  relating  to 
such  gift,  is  within  the  n)canlng  of  the  statute. 

II  But,  though  a  gift  of  part  of  the  land  in  suit  after  the  end 
of  the  suit  to  a  counsellour  for  his  wages  is  not  within  the  mean- 
ing of  the  act,  if  it  evidently  appears  there  was  no  kind  of  pre- 
cedent bargain  relating  to  such  gift,  yet  it  seems  dangerous  ta 
meddle  with  any  such  gift,  since  it  cannot  but  carry  with  it  a 
strong  presumption  of  champerty.  The  plaintiff,  by  descent  a 
S'iirde,  but  born  in  England,  claimed,  as  heir  of  a  Sroede,  a 
large  estate;  being  in  indigent  circumstances  he  applic<l  to 
Willi's,  an  attorney,  who  agreed  to  undertake  his  cause,  if  a 
fund  could  be  procured,  A  subscription  was  proposed,  and 
1 1  IVtllis 
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Willis  became  one  of  the  subscribers  upon  these  terms ;  that  the 
plaintiff^  if  he  succeeded,  should  pay  the  subscribers,  and  among 
them  Willis,  double  the  sums  advanced ;  and,  if  he  failed,  the 
subscribers  were  to  lose  their  money.  A  bond  was  given  with  a 
penalty  of  4000/.;  and  1000/.  was  advanced.  Lord  Nort/n?ig- 
ton  ciccreed,  that  the  bond  could  not  be  permitted  to  stand  as  a 
security  for  more  than  the  1000/.  actually  advanced ;  stating  in 
his  decree,  that  this  transaction,  though  not  strictly  champerty, 
was  so  near  it,  that  it  could  not  be  permitted  to  prevail ;  that  it 
savoured  of  champerty ;  and  was  therefore  dangeious  to  publick 
justice.  II 


CHARITABLE  USES  AND  MORTMAIN. 


(A)  Of  the  several  Statutes  prohibiting  to  purchase 
in  Mortmain. 

(B)  Of  ThinfTs  exempt  from,  or  out  of  the  Statutes 
of  Mortmain. 

(C)  What  is  a  good  charitable  Use  within  the  Statute 
43  Eliz. 

(D)  What  is  a  superstitious  Use  to  which  the  King  is 
entitled. 

(E)  How  charitable  Dispositions  have  been  construed, 
[and  how  far  favoured  in  Equity. ^ 

(F)  Of  the  Commissioners  of  charitable  Uses,  pur» 
suant  to  the  Statute  43  Eliz. 

*(G)  Of  the  Statute  9  Geo.  2.  c.  '^G,  for  regulating 
Devises  in  Mortmain,  8^c, 


(A)  Of  the  several  Statutes  prohibiting  to  purchase 
in  Mortmain. 

HTHE  clergy  in  former  days  had  so  great  an  ascendant  over  See  too,  a  Bi, 

the  people,  by  instilling  in  them  the  notions  of  purgatory,  ^°™-  '^^• 
and  had  so  wrought  on  them  by  their  art  and  management,  that 
they  prevailed  on  them  to  be  very  liberal  of  their  possessions, 

and 
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and  especially  at  their  deaths,  to  dispose  of  them  to  those  only 
who  could  promise  them  happiness  in  another  world.  This 
proving  very  prejudicial  to  the  lords,  who  thereliy  lost  the  ad- 
vantages of  wardships,  marriage,  relief,  escheat,  ^c.  (lands  in 
the  hands  of  a  religious  house  or  person  being  considered  as  in 
a  dead  hand,  yielding  no  fruits  to  the  lord,)  occasioned  the 
9  H.  3.  c.  ^6.  clause  in  the  statute  of  Magna  Charta  (a),  by  which  it  is  enacted, 
(a)  [Licences     T/iat  it  shall  not  be  lawful  for  any  to  give  his  lands  to  any  reli- 

in  mortmain  pious  house,  and  to  take  the  same -lands  again  to  hold  of  the  same 
were  neces-        70  00 

sary,  before        ^^use,  &C. 

the  granting  of  Magna  Charta,  both  from  the  king,  as  ultimate  lord  of  the  fee,  and  from  the 
intermediate  lord  between  the  king  and  the  alienor.  And  if  no  such  licence  was  obtained, 
the  king,  or  other  lord,  might  respectively  enter  on  the  lands  aliened  in  mortmain,  as  a  for- 
feiture. The  necessity  of  this  licence  from  the  crown  was  acknowledged  by  the  constitutions 
of  Clarendon,  in  respect  of  advowsons,  which  the  monks  always  greatly  coveted,  as  being  the 
ground-work  of  subsequent  appropriations.  "  Ecclesice  de  feudo  domini  regis  non  possunt  in 
perpetuum  dari  sine  assen.su  et  concessione  ipsiusJ'*  MS.  Cotton.  Claud.  B.  fol.  26.  When  a 
licence  could  not  be  obtained,  the  clergy  seem  to  have  had  this  contrivance:  that,  as 
the  forfeiture  for  such  alienations  accrued,  in  the  first  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate,  first  conveyed  his  lands  to  the  religious  house,  and  in- 
stantly took  them  back  again  to  hold  as  tenant  to  the  monastery ;  which  kind  of  instantaneous 
seisin  was  probably  holden  not  to  occasion  any  forfeiture ;  and  then,  by  pretext  of  some  other 
forfeiture,  surrender,  or  escheat,  the  society  entered  into  those  lands  in  right  of  such  their 
newly  acquired  signory,  as  immediate  lords  of  the  fee.  And  this  was  the  mischief,  which  the 
clause  in  Magna  Charta  was  intended  to  provide  against,     a  Bl,  Comm.  269. 

But  religious  men  found  means  to  avoid  this  statute,  by  pur- 
chasing lands  holden  of  themselves,  and  by  taking  long  leases : 
also  all  ecclesiastical  persons  regular,  as  abbots,  Sfc.  thought 
themselves  out  of  this  statute.  To  meet  therefore  with  these 
evasions,  the  7  Ed.  1 .  stat.  2.  called  the  statute,  De  viris  religiosis 
was  made. 
Co.  Lit.  2.  jl  By  that  statute  it  is  provided,  "  That  no  person,  religious  or 

Burn's  E.L.  a  other,  whatever  he  be,  that  will  buy  or  sell  any  lands  or  tene- 
tJt.  Mortmain.  ^  ^^q^^^^  or  under  the  colour  of  gift  or  lease,  or  that  will  receive  by 
"  reason  of  any  other  title  whatsoever  it  be,  lands  or  tenements, 
"  or  by  any  other  craft  or  engine  will  presume  to  appropriate  to 
"  himself  under  pain  of  forfeiture  of  the  same,  whereby  such 
"  lands  or  tenements  may  anywise  come  into  mortmain :  and 
"  that  if  any  person,  religious  or  other,  do  presume  either  by 
"  craft  or  engine  to  offend  against  this  statute,  it  shall  be  lawful 
*'  for  us  and  others  chief  lords  of  the  fee  inmiediate  to  enter 
•'  into  the  land  so  aliened  within  a  year  from  the  time  of  the 
"  alienation,  and  to  hold  it  in  fee  as  an  inheritance,"  &c. 
We  give  the  original,  and  subjoin  another  translation : 
"  Providimus,  quod  yiullus  Religiosus  aut  alius  quicunque  terras 
•'  aut  tenementa  aliqua  emere  vel  vendere,  aut  sub  colore  donatiotiis 
"  aut  termini  vel  alterius  tiiuli  ciyuscunquc,  ah  aliquo  recipere, 
"  aut  alio  quovis  modo  arte  vel  ingenio  sibi  appropriare  pra;sumat, 
*'  sub  forisfacturd  eorundem,  per  quod  ad  manum  mortuam  terra 
'•^  et  tenementa  hitjusmodi  deveniant  quoqito  modo.  Pf-ovidivins 
*'  etiam,  quod  si  quis  Religiosus  aut  alius  contra  prcese7is  statutum 
**  aliquo  mode  arte  vel  ingenio  venire  p-cesumpser it,  liceat  nobis  ^t 

J  2  "  aliis 
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"  aliis  immediatis  capitalibm  dominis  feodi  taliter  alienati,  illud 
"  infra  annum  a  tempore  alienationis  kiijusmodi  ingredi  et  tenere 
*'  infcodo  et  hereditate"  &c. 

"  We  have  provided,  that  no  person,  religious  or  other,  what- 
*'  soever  he  be,  presume  to  buy  or  sell,  or  under  colour  of  gift 
"  or  lease,  or  any  other  title  whatsoever,  to  take  of  any  person, 
"  or  by  any  other  means  by  craft  or  engine  to  appropriate  to 
*'  himself  any  lands  or  tenements  whereby  such  lands  and  tene- 
"  ments  may  in  anywise  come  into  mortmain,  on  pain  of  for- 
"  fciture  of  the  same.  We  have  provided  also,  that  if  any 
*'  person  religious  or  other,  presume  in  any  manner  by  craft  or 
"  engine  to  offend  against  this  statute,  it  be  lawful  for  us  and 
"  the  other  immediate  chief  lords  of  the  fee  so  aliened  into  the 
*'  same  within  a  year  from  the  time  of  such  ahenation  to  enter, 
"  and  to  hold  it  in  fee  and  inheritance,"  &c.|| 

The  clergy,  when  they  found  themselves  prohibited  by  Magna  z  Inst,  75. 
Charta  from  purchasing  lands,  and  perceived  that  their  evasion  Comp.  In- 
of  that  law  was  provided  against  by  7  E.  i.  stat.  2.,  which  pro-  cumb.  374. 
hibited  them  not  only  from  purchasing,   but  also  idld  arte  vel 
ingenio  terras  sibi  ipsis  app-opriare  sub  pcend  forisjacturce  earim- 
dem,  began  to  apply  the  judgments  of  the  courts,  against  the  in- 
tention of  the  law,  to  their  own  advantage ;  for  they  brought 
their  praecipe  against  the  tenant,  who  had  agreed  either  to  give 
or  sell  them  the  lands  in  demand,  and  prosecuted  the  suit,  as  if 
it  had  been  really  an  adversary  one,  till  the  tenant,  according  to 
the  precedent  agreement,  made  default,  which  was  always  looked 
upon  as  sufficient  ground  for  a  judgment  in  favour  of  the  de- 
mandant;   and  the  judges  presuming   all   recoveries  just  and 
lawful,  which  were  prosecuted  in  the  usual  course  of  law,  would 
not  bring  those  covinous  ones  within  the  statute,  though  they 
were  apparently  infraudem  legis,  and  attended  with  all  the  in- 
conveniencies  which  the  statutes  were  made  to  prevent.     But 
the  clergy  were  quickly  stopped  in  this  course,  for  (a)  the  statute  (a)  13  E.  i. 
of  Westm.  2.  made  these  recoveries  by  default  to  be  mortmain ;  c.  3a. 
and  the  exposition  of  this  statute  by  the  judges  hath  been  carried 
as  far  beyond  the  letter,  as  their  exposition  on  7  E.  i.  seems  to 
have  fallen  short  of  the  meaning  and  intention  of  that  law;  for  2  Inst.  429, 
though  the  letter  of  this  act  extends  only  to  recoveries  by  default,  43o» 
yet  they,  (and  with  good  reason  too,)  have  extended  it  to  all  other 
recoveries,  whether  by  demurrer  or  verdict,  or  othei-wise ;  for  if 
these  should  not  be  within  the  meaning  of  the  act,  an  issue  might 
be  taken  so  much  in  favour  of  the  clergy,  and  the  evidence  of- 
fered might  be  so  weak,  that  the  whole  intention  of  the  statute 
would  be  eluded. 

Afterwards  they  found  out  the  method  of  conveying  to  uses, 
which  was  first  introduced  to  evade  the  statutes  of  mortmain ; 
and  this  served  them  effectually;  for  they  generally  sitting  in 
Chancery,  where  uses  were  solely  cognizable,  obliged  the 
feoffee  to  execute  the  use  according  to  the  trust  and  confidence 
reposed  in  him.  But  this  mischief  was  provided  against  by  the 
statutes  of  15  Rich.  2.  cap.  5.  and  23  H.  8.  cap.  10, 

Vol.  II.  D  (B)  What 
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(B)  What  Things  are  exempt  from,   or   out  of  tlie 
Statutes  of  Mortmain. 

Co.  Lit.  99.  "^TT HERE  the  (fl)  king(/^)  licenceth  any  corporation  civil  or 

(«)  Formerly  V^      rehgious,  they  may  purchase,  notwithstandino;  the  above 

this  licence  or  .         1°  ^      '^         r           .       •          -r-i  •                     .1      7  • 

di-ipensation  iTientionecl  statutes  01  mortmain,      lius  power  the  kmg  seems 

was  to  have      alwaj's   to   have  had ;    but  the  dispensing  power  having  been 
been  made  by    carried  too  hiijh,  and  "-reatly  abused  in   a  late  reij{n,    it  was 
M  h   f    ?        thought    proper  to   restrain   it  by  i  W.  &  M.  st.  2.  c.  2.  §12. 
niedia^te^and       (^^^^  "^^^^  3  W.  &  M.  C.  2.  §  I'J.)  but  now, 

iramediate;  hut  now  by  7  &  8  W.3.  it  maybe  granted  by  the  king  alone,  of  whomsoever  the 
lands  are  holden.  (b)  And  it  hath  been  holden,  that  such  liceiKe  is  good  without  any  clause 
o^  non  obstante.  Co.  Lit.  99.  Plow.  502.  Dyer,  269.  —  Also  if  the  Ling  dies  before  execu- 
tion thereof,  it  may  be  executed  afterwcU'ds    Co.  Lit.  52.  b. 

[Seethe  note  By  the  7  &  8.  W.  3.  c.  37.  it  is  enacted,  "  That  it  shall  and 
m  Co.  Lit.  99.  ((  jijay  be  lawful  to  and  for  the  king,  his  heirs  and  successors, 
.  ij  nec.j  45  when  and  so  often,  and  in  such  cases  as  his  majesty,  liis  heirs 
"  or  successors,  shall  think  fit,  to  grant  to  any  person  or  persons, 
**  bodies  politick  or  corporate,  their  heirs  and  successors,  licence 
"  to  alien  in  mortmain,  and  also  to  purchase,  acquire,  take,  and 
"  hold  in  mortmain,  in  perpetuity,  or  otherwise,  any  lands, 
*'•  tenements,  rents,  or  hereditaments  whatsoever,  of  whomsoever 
"  the  same  shall  be  holden.  And  it  is  thereby  declared  that 
*'  lands,  tenements,  rents  or  hereditaments  so  aliened  or  ac- 
"  quired,  and  licensed,  shall  not  be  subject  to  any  forfeiture,  for 
*'  or  by  I'eason  of  such  alienation  or  acquisition." 

By  1 7  Car.  2.  cap.  3.  §  ']'for  the  augmentation  of  foor  benefices 
•ait/i  cure,  it  is  enacted,  "  That  every  owner  or  proprietor  of  any 
"  impropriation,  tithes,  or  portion  of  tithes,  in  any  parish  or 
♦'  chapelry  witiiin  the  kingdom  oi' England  or  dominion  of  Wales, 
"  shall  be  enabled  and  empowered  to  give  or  bestow,  unite  and 
"  annex  the  same,  or  any  part  thereof^  unto  the  parsonage  or 
*'  vicarage  of  the  parish  or  chapel  where  the  same  or  any  part 
"  thereof  do  lie  or  arise,  or  settle  the  same  in  trust  for  the 
'•'  benefit  of  the  said  parsonage  or  vicarage,  or  of  the  curate 
"  and  curates  there  successively,  where  the  parsonage  is  impro- 
"  priate,  and  no  vicar  endowed,  according  to  his  or  their  re- 
"  spective  estates,  without  any  licence  of  mortmain."  And  it 
$8.  is  further  enacted,  "  That  if  the  settled  maintenance  of  such 

"  parsonage,  vicarage,  churches  and  chapels  so  united,  or  of 
**  any  other  parsonage  or  vicarage  with  cure,  shall  not 
*'  amount  to  the  full  sum  of  lool.  per  ann.  clear  and  above  all 
"  charges  and  reprizes;  that  then  it  shall  be  lawful  for  the 
*'  parson,  vicar,  and  incumbent  of  the  same,  and  his  successors, 
"  to  take  receive,  and  purchase  to  him  and  his  successors,  lands, 
*'  tenements,  rents,  tithes,  or  other  hereditaments,  without 
*'  any  licence  of  mortmain." 

By  tiie  2  Ann.  cap.  11.   a  corporation  is  erected  for  the  dis- 
posing of  the  first-fruits    to  the  clergy,    with  power   to   take 
1 1  lauds 
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lands  and  tenements  for  the  use  of  the  clergy,  having  no  settled 
competent  provision,  by  bargain  and  sale  enrolled,  according 
to  the  .statute  27  II.  8.  cap.  16.  or  by  last  will  and  testament 
in  writing,  duly  executed  according  to  law,  without  any  li- 
cence or  writ  of  ad  quod  damnum,  notv/ithstanding  the  statute  of 
mortmain. 

II  By  St.  43  Geo.  3.  c.  108.  every  person  having  in  his  ov/n  right 
any  estate  or  interest  in  possession,  reversion  or  contingency  of 
or  in  ,any  lands  or  tenements,  or  of  any  property  in  goods  or 
chattels,  may  by  deed  enrolled  (in  England  under  st.  27  IL  8. 
c.  16.  and  in  Ireland  under  st.  [o  Car.  2.  c.  i.  §  17.)  or  by 
"will  (the  deed  or  v/ill  to  be  executed  at  least  three  months  before 
his  decease,  including  the  days  of  the  execution  and  death,)  give  to 
any  person  or  persons,  bodies  politick  or  corporate,  their  heirs  and 
successors,  lands  not  exceeding  five  acres,  or  goods  and  chattels 
not  exceeding  in  value  500/.  for  or  towards  the  erecting,  re- 
building, repairing,  purchasing  or  providing  any  church  or 
chapel  where  the  liturgy  and  rites  of  the  united  church  shall 
be  used,  or  any  mansion-house  for  the  residence  of  any  minister 
of  the  united  church  officiating  in  such  church  or  chapel,  or  of 
any  out-buiklings,  offices,  church-yard  or  glebe  for  the  same,  to 
be  applied  for  thoi^e  purposes,  according  to  the  will  of  the  be- 
nefactor in  the  deed  or  will  expressed,  the  consent  of  the 
ordinary  being  first  obtained;  and  in  detkult  of  such  direction, 
in  such  manner  as  shall  be  directed  by  the  patron  and  ordinary 
with  tlie  consent  of  the  incumbent ;  and  sucli  jjcrsons  and 
bodies  politick  and  corporate  shall  have  capacity  to  purchase,  re- 
ceive and  hold  as  well  from  such  persons  as  shall  be  so 
charitably  disposed  to  give  the  same,  as  from  all  other  persons 
who  shall  be  willing  to  sell  or  alien  to  them  any  lands,  &c., 
without  any  licence  or  writ  of  ad  quod  damnum,  the  statute  of 
mortmain,  &c.  notwithstanding. 

But  by  §  2.  it  is  provided  that  only  one  such  gift  shall  be  made ' 
by  any  one  person;  and  vvhere  the  gift  shall  exceed  the  amounty 
the  lord  chancellor  may,  upon  petition,  make  an  order  for  re- 
ducing it.  And  by  §  3.  no  glebe  containing  upwards  of  fifty 
acres  shall  be  augmented  v/ith  more  than  one  acre,  the  excess 
to  be  reduced  as  in  the  iast  proviso. 

By  §  4.  plots  of  land  not  exceeding  one  acre  holden  in 
mortmain  may  be  granted  cither  by  exchange  or  benefaction  for 
the  above  pur[)oses. 

By  St.  51  Geo.  3.  c.  115.  the  king  may  grant  land  not  exceed- 
ing five  acres,  by  any  deed  or  writing  under  the  great  seal  or 
under  the  seal  of  the  duchy  of  JLanccstcr,  as  the  case  may  be, 
for  the  purposes  aforesaid. 

By  §  2.  any  person  seised  of  or  entitled  to  tlie  fee-simple  of 
any  manor  may  grant  to  the  minister  of  any  parocliial  church  or 
chapel  any  parcel  of  the  waste  (not  exceeding  five  acres)  dis- 
charged of  all  right  of  common  within  the  parish,  or  within 
any  extra-parochial  district,   wherein   such   church    or    chapel 
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shall  be  or  be  intended  to  be  erected  for  the  purpose  of  erecting 
thereon,  or  enlarging  any  such  church  or  chapel,  or  for 
enlarging  a  church-yard  or  burying-ground  therein,  or  for  a 
glebe  for  the  minister,  or  to  erect  a  mansion-house  or  other 
buildings  thereon,  or  to  make  other  conveniences  for  the  re- 
sidence of  the  minister.  II 

Also,  by  the  custom  of  London,  any  citizen  being  a  freeman  of 

London,  and  being  resident  there,  and  taxable  to  scot  and  lot, 

may  by  will  in  writing  devise  his  lands  lying  (a)  in  the  said 

city  in  mortmain,  notwithstanding  the  above  statutes. 

Roll.  Abr.  556.    {a)  [But  he  cannot  so  devise  lands  l}ing  out  of   London. 


Doct.  &  Stud. 

c  10.  Bridgm. 

103.    Bro. 

Customs,  7. 

38  Ass.  pi.  18. 

45  Ed.  3.  26- 

Middleton  v  Cater,  4  Br,  Ch.  Rep.  409.] 


(C)  What   is    a    good    Charitable    Use    within    the 

43  Eliz. 


Vide  35  Eliz. 
c.  7.  39  Eliz. 
c.  5.  I  Co.  24. 
II  Co.  70. 
That  a  dispo- 
sition to  any 
of  these  uses 
•will  be  good  at 
this  day,  with- 
out any 
licence,  not- 
withstanding 
the  statutes  of 
mortmain. 


'T^HE  statute  43  Eliz.  cap.  4.  enacts,  "  That  the  commissioners 
"  empowered  by  the  lord  chancellor  shall  inquire,  &c.  as  to 
"  he  lands,  &c.  given  hij  well  disposed  people,  for  relief  of  aged, 
"  ^mpotent,  and  poor  people;  for  maintenance  of  sick  and 
"  maimed  soldiers  and  mariners,  schools  of  learning,  free- 
"  schools,  and  scholars  in  universities;  for  repair  of  bridges, 
"  ports,  havens,  causeways,  churches,  sea-banks,  and  high- 
"  ways ;  for  education  and  preferment  of  orphans ;  for  or  to- 
"  wards  the  relief,  stock,  or  maintenance  of  houses  of  correc- 
"  tion ;  for  marriages  of  poor  maids ;  for  supportation,  aid, 
"  and  help  of  3'oung  tradesmen,  handicraftsmen,  and  persons 
*'  decayed;  and  for  relief  or  redemption  of  prisoners  or 
*'  captives,  and  for  aid  or  ease  of  any  poor  inhabitants  con- 
"  cerning  payment  of  fifteens,  setting  out  of  soldiers,  and  other 
«  taxes." 

In  the  construction  of  this  statute,  it  has  been  holden. 
That  lands,  ^r.  given  for  the  building  of  an  hospital,  for  the 
relief  of  poor  people,  is  a  charitable  use  within  the  equity  of  the 
statute. 

So,  for  the  building  of  a  sessions-house  for  a  city  or  county ; 
the  making  of  a  new  or  repairing  of  an  old  pulpit  in  a  church,  or 
the  buying  of  a  pulpit-cushion  or  pulpit-cloth,  or  the  setting  up 
of  new  bells,  where  none  are,  or  the  amending  them  where  they 
are  out  of  order. 

It  seems  settled,  that  money  given  for  the  maintenance  of  a 
preaching  minister,  though  not  a  charitable  use  (a)  mentioned  in 
the  statute,  yet  comes  within  the  equity  of  it ;  for  snmma  est  ratio 
quce  pro  religionefacit. 
(a)  A  gift  of  lands,  Sfc.  to  a  chaplain  or  minister,  to  celebrate  divine  service  is  neither  within 
the  letter  or  meaning  of  this  statute ;  for  it  was  on  purpose  omitted  in  the  penning  of  the 
act,  lest  the  gifts  intended  to  be  employed  in  purposes  grounded  on  charity,  might,  in 
change  of  time,  contrary  to  the  mind  of  the  giver,  be  confiscated  into  the  king's  treasury ; 
for  religion  being  variable,  according  to  the  pleasure  of  succeeding  princes,  that,  which 
at  one  time  is  held  for  orthodox,  may,  at  another,  be  accounted  superstitious ;  and  then 

such 


Duke's  Char. 
109. 

Duke's  Char, 
109.. 


Poph.  139. 
decreed. 
Duke's  Char. 
109.  S.  C. 

1  Ves.  321. 
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such  lands  are  forfeited,  as  appears  by  the  statute  of  i  Ed.  6.  c.  14.    Sir  Francis  Moor's 
Reading  on  the  statute  43  EUz.  c.  4. 

But,  if  a  school-house  is  erected  bv  the  voluntary  contribu-  Attorney  Ge- 
tions  of  the  inhabitants  of  A.  on  the  "waste  of  the   lord  of  the  l^^l^^f^^^* 
manor,  and  the  lord  enfeoffs  trustees,  in  trust  that  the  inhabi-  ' 

tants  of  A.  may  for  ever  have  a  school,  as  of  the  gift  of  the 
lord  of  the  manor ;  this  is  not  a  free-school,  and  so  not  a 
charity  within  the  statute  of  43  Eliz.  for  which  the  inhabitants 
have  a  right  to  sue  in  the  Attorney  General's  name. 

So,  if  the  lord  of  the  manor  should  erect  a  mill,  and  convey  Id.  ibid, 
it  to  trustees,  to  the  intent  that  the  inhabitants  might  have  the 
convenience   of  grinding  there,  this   would  not   be   a   charity 
within  the  statute. 

[Augmentations  made  be  ecclesiastical  persons  to  small  vicar-  Attorney  Ge- 
ages  and  curacies  under  the  act  of  29  Car.  2.  c.  8.  are  to  be  neral v. Breton, 
considered    by  §  7.   of  that   act,  as   charities  within  the  intent 
of  Stat  43  Eliz. ;  therefore  an  information  may  be  filed  in  the 
name  of  the  attorney-general  to  establish  a  right  to  a  curacy  so 
augmented.] 

II  Where  there  is  a  gift  to  charity,  in  general,  whether  it  is  By  Lord  Eldon^ 
to  be  executed  by  individuals  selected  by  the  testator  himself,  or  ^°  ^^•S^'^- 
the  kin^,  as  parens  patrice,  is  to  execute  it,  it  is  the  duty  of 
such  trustees  on  the  one  hand,  and  of  the  crown  on  the  other, 
to  apply  the  money  to  charity,  in  the  sense  which  the  determi- 
nations have  affixed  to  that  word  in  the  Court  of  Chancery ; 
viz.  either  to  such  charitable  purposes  as  are  expressed  in  the 
statute  of  43  Eliz.  or  to  purposes  having  analogy  to  those. 
The  expression  "  charitable  purposes,"  as  used  in  that  court, 
has  been  applied  to  many  acts  described  in  that  statute,  and 
analogous  to  those,  not  because  they  can  with  propriety  be 
called  charitable,  but  as  that  denomination  is  by  the  statute 
given  to  all  the  purposes  described.  || 

(D)  What  is  a  Superstitious  Use  to  which  the  King 

is  entitled. 

A    Superstitious  use  is  described  to  be  where  lands,  tenements,  4  Co.  104. 
-'^^  rents,  goods,  or  chattels  are  given,  secured,  or  appointed,  ^ro  ja°'^i 
for  and  towards  the  maintenance  of  a  priest  or  chaplain  to  say  s^ik,  i6a.pi.i. 
mass  [a) ;  for  the  maintenance  of  a  priest,  or  other  man,  to  pray  (a)  [Since  the 
for  the  soul  of  any  dead  man,  in  such  a  church,  or  elsewhere;  Reformation, 
to  have  or   maintain  pei-petual  obits,  lamps,  torches,  SfC.  to  be  foundation^or 
used  at  certain  times,  to  help  to  save  the  souls  of  men  out  of  saying  mass, 
purgatory;  these,  and  such  like  uses,  are  declared  to  be  super-  praying  for  the 
stitious,  to  which  the  king,  by  force  of  several  {b)  statutes,  and  souls,  &c.  is 
as  head  of  the  church  and  state,  and  entrusted  by  the  common  pg-Jformej  by^ 
law,  to  see  that  nothing  is  done  in  maintenance  or  propagation  saying  the 
of  a  false  religion,  is  entitled,  so  as  to  direct  and  appoint  all  service  ac- 

such  uses  to  such  as  are  truly  charitable.  cording  to  the 

■'  Liturgy.  Co. 

D'3  Lit.  95.  b.] 

(b)  Vida 
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4  Co.  104. 
JDuke's  Char. 
106. 

4  Co.  104. 
Duke's  Char. 

107. 

Salk.  i6z.  pi.  I. 
The  king  and 
Lady  Port- 
iDgton. 


(J)  Vide  X  E.  6.  c. 14.  15  Rich.  2.  c.  5,  23  H.  8.  c.  10.  i  Geo.  i.  c.  55.  || There  is  no  statute 
making  uses  void  generally.  The  statute  of  i  E.  6.  relates  only  to  superstitious  uses  of  a 
particular  description  then  existing.  The  statute  of  H.  8.  relates  only  to  assui-ances  of  lands 
to  chiuxhes  and  chapels ;  which,  if  for  a  longer  term  than  twenty  years,  it  declares  ab- 
solutely void.     The  statute  of  Geo.  i.  was  only  temporary. || 

Duke's  Char.  And  all  limitations  of  land,  c^r.  in  fee-tail,  for  life  or  years, 
'<>7'  to  any  of  the  above-mentioned  uses,  are  said  to  be  superstitious, 

and  to  belong  to  the  king,  who  is  to  direct  and  appoint  them  hi 
eodan  genere ;  so  that  they  cannot  revert  to  the  tlonor,  his  heirs 
or  representatives,  during  the  time  that  they  were  to  continue  to 
the  purposes  aforesaid. 

80,  if  lands  be  given  on  condition  to  find  a  priest,  8^-c.  though 
no  priest  be  found,  yet  this  is  a  superstitious  use,  to  which  the 
king  is  entitled. 

But,  if  there  be  a  charitable  use  intermixt  with  the  super- 
stitious use,  so  that  they  may  be  distinguished,  the  king  shall 
have  only  so  much  as  is  limited  to  the  superstitious  use. 

It  was  found  by  inquest,  that  A.  devised  to  J.  S.  and  his  heirs 
absolutely,  without  a  trust ;  that  he  did  it  for  the  good  of  his 
soul :  and  that  the  devisee  owned  that  this  estate  was  not  his,  but 
belonged  to  God,  and  his  saints :  the  Court  of  King's  Bench  held, 
that  this  could  not  be  averred  to  be  a  superstitious  use,  by  reason 
of  the  statute  of  frauds  and  perjuries;  and  said  that  a  tnon/c  might 
now  take  by  purchase,  and  seemed  to  think  so  of  a  ?iuii :  but  an 
information  being  exhibited  in  the  Exchequer,  for  a  discover}^, 
and  that  an  application  might  be  made  of  the  devise  to  a  use  truly 
Ilia)  See  Lord  charitable  (a ",  it  was  holden  there,  that  the  statute  of  frauds  did 
Hardwicke's  not  bind  the  king;  that  he,  as  head  of  the  commonwealth,  is  en- 
trusted and  empowered  to  see  that  nothing  is  done  to  the  disheri- 
son of  the  crown,  or  the  propagation  of  a  false  religion,  and  to 
that  end  entitled  to  pray  a  discovery  of  a  trust  to  a  superstitious 
use  ;  and  that  this  being  a  superstitious  use,  the  king  shall  order 
it  to  be  applied  to  a  proper  use. 

II A  legacy  for  such  purposes  as  the  superior  of  a  convent  or 
jean,6Ves.56o.  Jjjs  successor  shall  judge  most  expedient,  would  seem  to  be  void 
ee^aso     e      ^^  ^  superstitious  use.|i 

Lawson,  4  Ves.  433-  note. 

A.,  being  a  beneficed  clergyman,  devised  600/.  to  Mr.  Baxter, 
to  be  distributed  by  him  among  sixty  pious  ejected  ministers,  and 
added,  that  he  did  not  give  it  to  them  for  the  sake  of  their  non- 
bv  Nortk'lMvA  conformity,  but  because  he  knew  many  of  them  to  be  pious  and 
Keeper;  but     good  men,  and  in  great  want;  he  also  gave  Mr.  Baxter  20/.,  and 
20/.  to  be  laid  out  in  a  book  of  his,  entitled,  Baxter'' s  Call  to  the 
Unconverted  J  and  this  was  holden   a  superstitious  use,  which 
though  void,   yet  the  charity  is  good,  and  shall  be  applied  in 
eudem  genere ;  and  it   was  decreed  for   the   maintenance  of  a 
chaplain  in  Chelsea  college, 
case  in  2 

Vcrn.  105.  by  the  name  of  Attorney  General  v.  Hughes.  (jThis  case  is  mentioned  in 
Lord  Ha/dmc/ci'x  note-book  thus  :  "  The  case  of  Mr.  Baxter  upon  Maya's  will :  the  decree 
"  reversed;  not  upon  any  thing  contradicting  the  general  principle  reported  to  have  been 

"  ututed, 


observations 
on  this  point 
in  giving 
judgment  in 
Adlington  v. 
Cann,  3  Atk. 

154.11 
Smart  v.  Pru 


Ver-n  248. 
Attorney  Ge- 
neral V.  Bax- 
ter.   Decreed 


this  decree 
was  reversed 
I  W.  &  M.  by 

the  Lords 
■Commission- 
ers.   See  the 
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*  stated  but  because  reallv  a  legacy  to  sixty  particular  ejected  ministers  to  be  named  by  Baxter, 
«  and  as'ifa  legacy  to  tbose  sixty  individuals."  7  Ves.  76.  A  trust  in  favour  of  a  disscntmgcon- 
gregation  is  most  clearly  since  the  to!eration-act  enforceable  in  equity.  Lloyd  v.  Spiltet, 
%  R  Wms.  344.  Sc  z  Atk."i48.  Attorney  General  v.  Cock,  z  Ves.  Z73.  Attorney  General  v. 
Powler,  15'Ves.  85.11 

A.,  by  will,  cliarged  his  estate  with  an  annual  sum  for  the  ^Vern.  266. 
niaintenknce  of  Scotchmen  in  the  university  of  Oxoji,   Uto  enter  JuorneV^'' 
into  holy  orders  as  soon  as  capacitated  by  the  canons  of  the  General"  ;ijd 
church  of  En<r]and,l|   to  be  sent  into  Scotland,   to  propagate  the  Guise.    |iThe 
doctrine  of  the  church  of  Ev^land  there;  and  jyreshijtcrks  being  decree  in  tl.n 
settled    in    Scotland   by   act    of  parliament,   the    question    was,  Jj^^^^f^^'J^^ ' 
"Whether  this  devise  should  be  void,  and  so  fall  nito  the  estate  ti^^t  ^he  trus- 
and  go  to  the  heir,  or  should   be  applied  cy  prcs  ?  But  the  tecs  named 
matter  doth  not  appear  by  the  report  to  have  been  determined.     Jj^^^J^'j^^'i^^^y 

over  the  estate  in  question  to  the  six  senior  fellows  of  Ba'dol  college  Oxjord  (one  of  the 
Golleces  mentioned  in  the  testator's  will)  subject  to  mortgages,  annuities  6.c.  as  therein 
mentioned,  to  be  disposed  of  as  in  the  said  decree  particularly  mentioned,  the  end  of  the 
decree  being  "  for  the  eflbctual  execution  of  the  said  trust  as  near  as  can  be  to  the  said  will 
and  intention;"  the  heir  at  law,  &c.  to  have  their  costs.  Reg.  Lib.  1692.  A.  fol.  1074.  &ee 
another  suit  as  to  this  charity  mentioned  by  Lord  Louglihorougli  in  3  Ves.  650. 

(E)  How  Charitable  Gifts  and  Dispositions  have  been 
construed  ;  [and  how  far  favoured  in  Equity-] 

OUR  chancellors  liave  been  very  liberal  in  their  constructions  Duke's  Char, 
as  to  charitable  dispositions,  so  as  to  make  them  answer  the  109,110.  [Tl>e 
intention  of  the  -donors,  and  for  that  purpose  have  dispensed  ";-\"^";,["^^f 
with  several  ceremonies  required  in  other  grants ;  and  therefore  ^^^^^^y^  before, 
it  has  been  holden,   that  an  appointment  to  a  charity  without  at,  and  after 
livery  of  seisin,  or  attornment,  is  good.  SLabet'h?°^ 

liath  been  that  where  the  uses  are  charitable,  and  the  person  hatti,  in  himself,  full  poivcr  !o 
^)2vev  it  will  aid  a  defective  conveyance  to  such  uses.  Per  I-crd  Henhy,  keeper,  i  BI. 
j^cp  '"go  —  Where  a  donor  hath  expressed  himself  so  obscurely,  as  to  leave  it  quite 
doubtful  whether  he  intended  to  give  a  principal  sum  to  a  charity,  or  only  tiie  interest  and 
produce  of  it,  a  com't  of  equity,  it  seems,  will  not  connne  it  to  the  latter,     a  Atk.  338.] 

So   a  deed  of  bargain  and  sale  to  a  charitable  use,  though  not  Preced.  Chan. 
o-oodVy  27  IL  8.  c?i6.  for  want  of  enrolment,  yet  shall  be  good  391- 
as  an  appointment  within  the  statute  43  Eliz.  c.  4. 

So  if  copyhold  lands  are  devised  to  a  charity,  they  shall  pass  Duke's  Char. 
without  any  surrender,  and  shall  bind  the  heir,  but  the  lord  shall  ^J-^(  ^e-^^ 
not  lose  his  fine.  Genera!  v.  An- 

,lrews  [But,  where  there  are  prior  limitations  of  the  copyhold  to  several  persons,  a  court  of 
equity  will  not  interfere  in  favour  of  a  charity.  Attorney  General  v.  Lady  Downing, 
Ambl.  573.] 

Tenant  in  tail,  without  levying  a  fine   or  suffering  a  reco-  Duke's  Chan 
Tcry,  may  devise  to  a  charity,  and  such  disposition  shall  be  good,  ^^^'g.p.  ^ 
by  way  of  appointment  within  the  statute  43  Eliz.  c.  4.,  which  preced.  Chan, 
being  subsequent  in  time,  hath  so  for  repealed  and  abrogated  the  39c.  S.P. 
statute  de  doniu 
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CHARITABLE  USES  AND  MORTMAIN. 

[If  a  devise  be  to  a  charitable  use,  though  the  object  be  not  in 
esse,  and  though  it  depend  on  the  will  of  the  crown  whether  it 
shall  be  ever  called  into  existence,  equity  will  establish  it. 

An  appointment  to  a  charity,  made  precedent  to  the  stat.  of 
Eliz.,  and  so  void,  was  holden  to  be  made  good  by  the  statute.] 


But,  if  A.  devises  lands  by  will,  not  duly  executed  within  the 
statute  o? frauds  and  jperjuries,  such  disposition  is  void,  and  can- 
not operate  as  an  appointment ;  for  the  statute  oi frauds  is  subse- 
Chan.  270.390.  quent  ^q  the  43  Eliz.  c.  4.;  and  requires,  that  all  devises  of  lands, 
co»UoL ^lands  ^'^'  should  be  in  writing  duly  attested,  ^c,  without  making  any 
were  surren-  exceptions  as  to  charitable  dispositions, 
dered  to  the 

use  of  a  will,  and  devised  in  charity,  Lord  /f«rf/zcHe  held  the  will,  though  not  signed  in  the 
last  sheet,  and  without  %vitnesses,  to  be  a  good  appointment  of  the  estate  for  the  charity, 
under  the  stat.  43  Eliz.  Attorney  General  v.  Sawtell,  a  Atk.  497.  Attorney  General  v. 
Andrews,  i  Yes.  225.     Habergham  v.  Vincent,  4  B.  Ch.  Rep.  i$2,.  %  Ves.  Jun.  204.  S.  C] 


Duke's  Char. 
no.  Moor, 
822. 

Duke's 
Char.  79. 

Duke's 

Char.  82.    said 
to  be  decreed. 
Q,u.  Sr  vide 
Gravenor  v. 


Also,  if  an  infant,  lunatick,  or  feme  covert,  by  will  or  deed, 
give  any  thing  to  a  charitable  use,  it  shall  be  void  in  the  same 
manner  as  all  other  acts  of  theirs  are. 

But  c/ioses  m  action,  as  statutes,  bonds,  4'c«j  though  not  assign- 
able at  law,  yet  a  gift  of  them  is  good,  as  an  appointment  to  a 
charity. 

Also,  if  lands  are  given  to  churchwardens  of  a  parish,  to  a 
charitable  use,  although  the  devise  be  void  in  law,  they  not  being 
a  corporation  capable  of  taking  lands  in  succession,  yet  they  shall 
be  capable  for  this  purpose. 
Hallum,  Ambl. 

644.  [Where  a  convyance  was  to  certain  officers  of  a  corporation,  and  not  to  the  body  cor- 
porate, equity  supplied  the  defect,  i  Bl.  Rep.  91.  Ambl.  351.]  A  devise  to  the  principal,  fel- 
lows, and  scholars  of  Jesus  College  in  Oxford,  and  their  successors,  for  maintenance  of  a  scholar, 
is  good,  and  they  shall  be  in  nature  of  trustees  for  this  purpose ;  though  before  43  Eliz.  c.  4. 
such  disposition  would  have  been  mortmain  by  22  H.  8.  c.  10.     Hob.  136.    Lev.  284.  S.  P. 

a  Vent.  349.  So,  where  an  impropriator  devised  to  one  who  served  the  cure, 

and  to  all  that  should  serve  the  cure  after  him,  all  the  tithes  and 
other  profits,  (^r.,  though  the  curate  was  incapable  of  taking 
by  this  devise,  in  such  manner,  for  want  of  being  incorpo- 
rate, and  having  succession ;  yet  it  was  holden,  that  the  heir  of 
the  devisee  should  be  seised  in  trust  for  the  curate  for  the  time 
being. 

Where  there  hath  been  an  uncertainty  in  the  description  of 
the  persons  to  take,  the  courts  have  been  very  liberal  in  their  ex- 
positions; as,  where  a  devise  of  lands  to  a  charity  was  to  a  corpo- 
ration by  a  wrong  name ;  as  to  the  mayor  and  chamberlain,  in- 
stead of  the  mayor  and  commonalty. 

So,  where  money  was  given  generally   to  a  parish,  it  was 
I  Ch.  Ca.  134.  holden,  that  it  must  be  intended  to  the  poor  of  the  parish. 
Duke's  So,  where  lands  were  devised  to  A.  for  life,  remainder  to  the 

ar.  113.        church  of  St.  Andrew'^,  Holbom,  it  was  holden,  that  the  parson 
of  the  church  should  have  this  remainder,] 

II  Where 


Duke's 
Char.  82, 
Mayor  of 
London's  case, 


West  v.  Knight 
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II  Where  500/.  wasbequeatlied  to  the  church  of  St.  Helen*s,  it  Attorney 
was  holden  it  should  not  go  to  the  vicar  or  stipendiary  of  the  General  v. 
church,  but  that  it  belonged  to  the  churchwardens  for  there-  aRWms.izj. 
pairing  and  adorning  of  the  fabrick.  I| 

[So,  a  legacy  to  the  poor  inhabitants  of  Saint  Leonard,  Shore-  Attorney 
ditch,  was  deemed  to  go  to  the  poor  not  receiving  alms.  General  v. 

Clarke,  Ambl.  421. 

So,  where  a  legacy  was  given  to  the  poor,  the  court  directed  it  Attorney 
to  be  given  to  the  poor  French  refugees,  it  appearing  that  the  General  y. 
testator  was  a  i^micA  refugee.  ^tr^' 

So,  where  a  bequest  was  for  the  benefit  of  poor  dissenting  mi-  Walker  v. 
nisters  living  in  any  of  the  counties  of  England,  it  was  holden  to  Childs,  Ambl. 
be  good ;  and  it  being  in  proof,  that  there  are   three  distinct  ^^'*' 
societies  of  dissenters,  and  that  collections  are  made  for  the  poor 
ministers  of  each,  it  was  directed  to  be  so  applied. 

If  the  gift  is  for  the  poor  of  any  city,  and  other  parishes  are  Attorney 
afterwards  admitted  within  the  precincts  of  the  city,  and  added  Coroorationof 
thereto;  the  poor  of  the  parishes  admitted  shall  have  a  propor-  Rochester, 
tion  of  the  charity.  Finch  1 94,  Q«. 

A  legacy  of  5Z.  was  bequeathed  to  the  poor  of  two  hospitals  in  Masters  v. 
Canterbury,  naming  them;  and,  by  a  codicil,  an  annuity  of  5/.  to  ^^^^^""^'^ 
all  and  every  the  hospitals :  it  appearing  that  the  testatrix  lived  P-Wms.  4»5- 
at  Canterbury  many  years,  and  died  there;  and  that  she  had 
taken  notice  by  her  will,  of  two  Canterbury  hospitals;  the  cha- 
rity was  holden  not  to  be  void  for  uncertainty,  but  to  have  been 
intended yor  all  the  hospitals  in  Canterbury ;  but  not  to  extend, 
as  was  pressed,  to  an  hospital  about  a  mile  out  of  Canter-bury, 
though  founded  by  the  same  archbishop,  and  governed  by  the 
same  statutes. 

One  Penning,  of  Saffron   Walden,   and  several  others,   sub-  Attorney 
scribed  to  a  charity-school  there,  of  twelve  boys  and  girls,  which  General  v. 
subscription  was  only  during  the  pleasure  of  the  benefactors.  Pen-  ^  p  ^^^  . 
ning,  pleased  with  seeing  these  children,  declared  he  would  leave 
them  something  at  his  death :  there  was  also  a  free-school  in  the 
same  town;  and  Penning  made  his  will,  giving  "500/.  to  the 
charity-school."     Lord  Chancellor  Parker  said,  that  though  the 
free-school  be  sl  charity-school  i  yet  the  charity-school  for  boys 
and  girls  went  more  commonly  by  that  name :  and,  as  the  tes- 
tator was  fond  of  the  latter,  and  declared  he  would  leave  them  a 
legacy;  therefore,  that,  and  not  the  free-school,   was  entitled 
thereto. 

A  sum  of  money  was  bequeathed  to  be  distributed  every  year,  Owen  v.  Bean, 
on  certain  days,  to  the  poor  of  the  parish  of  L.  in  the  county  of  Finch,  395. 
M.,  in  which  county  there  was  no  such  parish ;  but  there  was  in 
the  county  of  D. :  the  court  established  the  will,  because  it  ap- 
peared that  the  testator  was  born  there,  and  that  both  he  and  his 
parents  hved  and  died  there. 

Noel  Lord  Carron,  formerly  ambassador  here  from  the  States  Finch.  353. 
General,  being  seised  in  fee  of  a  great  house  in  Lambeth,  called 
Carron-house,  and  the  lands  thereto  belonging  called  the  Park, 

and 
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and  having  built  an  alms-house  in  that  parish,  wherein  he  placed 
seven  poor  women  of  Lambeth,  of  sixty  years  of  age  and  upwards, 
whilst  he  lived,  and  appointed  4/.  to  be  paid  to  them  every  year 
quarterly,  did,  in  order  to  establish  the  same  as  a  perpetual 
charity,  by  his  will,  charge  the  premises  with  28/.  per  aim.,  to 
be  distributed  equally  among  5?tJ^;«^oo7-  \i:omcn ;  and  directed  that 
when  one  or  more  of  them  died,  their  places  should  be  supplied, 
at  the  appointment  of  the  owners  of  Canvn-Zwuse,  by  other  poor 
women,  who,  as  it  was  suggested,  and  as  had  always  be-cn  the 
case  during  his  life,  he  intended  should  be  poor  women  of  that 
parish.  It  appeared  that  the  owners  of  Can'on-hoiise  had  for  some 
time  paid  the  charity,  but  of  late  had  refused,  so  that  it  was  be- 
come in  arrear;  neither  did  they  fill  up  the  vacant  places,  pre- 
tending that  the  charity  was  not  payable  in  succession,  there  being 
no  such  direction  in  the  will  of  the  donor,  but  onlj-  to  seven  poor 
women  who  were  in  possession  at  his  death;  or  that  if  it  must  be 
paid,  yet  it  might  be  to  other  poor  women  out  of  any  other 
parish  at  their  own  appointment.  A  bill,  therefoi'C,  was  brought 
against  the  owners  of  Carron-house,  to  have  the  charity  established 
for  ever,  and  the  arrears  thereof  paid  by  the  defendants,  and  the 
growing  payments  duly  made  for  the  time  to  come,  and  the  poor 
women  to  be  chosen  in  succession  onto^  Lambeth  parish,  and  not 
out  of  any  other  parish  ;  for  otherwise  the  charity  would  rather 
be  an  injury  than  a  kindness  to  Lambeth ;  because,  if  taken  out 
of  other  parishes,  Lambeth  must  maintain  them,  the  4/.  per  ami. 
being  not  sufficient.  It  was  decreed  as  prayed,  and  a  charity- 
was  established  in  the  hands  of  the  churchwardens  in  succession, 
though  not  given  so  in  direct  words. 

White  V.  II A  bequest  to  poor  relations  may  be  sustained  as  a  charity. 

WTiite,  7  Ves.  422. 

Attorney  Ge-  So,  where  there  was  a  devise  to  A.  and  his  heirs,  with 
neral  v.  Price,  a  direction,  that  yearly  he  and  his  heirs  should  for  ever  divide 
17  Ves.  3^1.  ^j^^  distribute  according  to  his  and  their  discretion  among  the 
Frieze  Id.  not.  testator's  j;;oor  khismen  and  kins-jcnmen,  and  amongst  their  offspring 
S.P.  Bransden  and  issue  dwelling  in  the  county  of  Brecon  2ol. ;  it  was  adjudged  to 
^'•^^°°^^^^S6»  be  in  the  nature  of  a  charitable  bequest,  and  (the  will  being  made 
.  J07.  jj^  1 581)  was  sustained,  and  inquiries  directed  as  to  the  poor 
relations  living  in  that  county. 
Cox  V.  Bassett,  A  legacy  for  a  general  charity-purpose  wholly  undefined  vs 
3  Ves.  155.        void. 

Morice  V.  A  bequest  for  such  objects  of  benevolence  and  liberality  as  the 

Bishop  of         trustee  in  his  discretion  shall  approve,  cannot  be  supported  as  a 
^sTog         charitable  legacy,  but  is  a  trust  for  the  next  of  kin. 
and  S.  C.  on  appeal,  10  Ves.  522. 

Brown  V.  Where  a  fund  was  vested  by  will  in  trustees,  "  to  be  from 

Yeale,  stated     a  j-jj^g  jq  t|,^j,g  f^j^.  g^gj.  appJigcJ  {^  tJ^g  purchasing  of  such  books, 

iwte  ^*  ^°'  "  ^^  ^y  ^  proper  disposition  of  them  under  the  following  di- 
*'  rections  might  have  a  tendency  to  promote  the  interests  of 
"  virtue  and  religion,  and  the  happiness  of  mankind ;  the  same 
"  to  be  disposed  of  in  Great  Britain,  or  in  any  other  part  of 

«  the 
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"  the  British  dominions ;  this  charitable  design  to  be  executed 
*'  by  and  under  the  direction  or  supcrintendcncy  of  such  per- 
"  sons,  or  under  such  rules  and  regulations  as  by  any  decree  or 
"  order  of"  the  high  Court  of  Chancery  shall  from  time  to  time 
"  be  directed  in  that  behalf;"  Lord  T/«///oty  was  of  opinion,  that 
tlie  testator,  not  having  given  the  Court  more  of  specifick  di- 
rection as  to  the  nature  of  the  books,  than  that  they  were  to 
be  such  as  may  have  a  tendency  to  promote  the  interests  of 
virtue  and  religion,  and  the  happiness  of  mankind,  had  not  given 
direction  enough ;   and  therefore  held  the  next  of  kin  entitled. 

But,  where  a  testatrix  bequeathed  to  trustees  the  residue  of  Attorney  Ge- 
her  personal  estate,  "  for  the  use  of  the  Welch  circulating  cha-  neral  v.  Step- 
*'  rity  schools,  as  long  as  the  same  should  continue,  and  for  "ey>ioVes, 
"  the  increase  and  improvement  of  Christian  knowledge,  and 
"  promoting  religion  in  such  manner  as  the  trustees  for  the 
*'  time  being  should  think  most  proper  and  conducive  to  the  said 
"  charitable  purposes ;  and  moreover  that  they  should  purchase 
"  from  time  to  time  new  Bibles  and  other  religious  books, 
*'  pamphlet?,  raid  tracts  as  they  should  think  fit  for  such  pious 
"  uses  and  purposes  as  were  intended  for  those  already  bought, 
"  and  should  apply  and  tlispose  of  the  said  books,  effects,  and 
"  personal  estate  accordingly ;  and  in  the  mean-time  should 
"  deposit  all  the  said  Bibles,  books,  pamphlets,  and  tracts  in 
*'  the  house,"  which  she  devised  for  that  purpose;  and  also 
made  provision  in  her  will  for  keeping  up  the  number  of  trustees ; 
the  devise  of  the  house  was  declared  void ;  but  the  personal 
bequest  was  sustained  as  a  general  charitable  purpose  of  pro- 
moting Christian  knowledge,  to  be  executed,  regard  being  had, 
as  far  as  reasonably  might  be,  to  the  particular  charity  pointed 
out,  with  checks  for  the  purpose  of  making  it  conformable  to 
the  establishment  of  the  country. 

Henry  Fryer   enfeoffed  several  persons  in  trust,  and  by  his  Attorney 

will  appointed  them  to  pay  lool.  2>cr  annum  to  three  parishes  in  General  v. 

London,.  \\z.   A.  B.  &  C.  for  the  poor  of  those  parishes;  and  ^LevT6^' 

appointed  some  other  charities   since   determined,  and   of  the  s.  C.  Finch 

residue  he  declared  they  should  stand  seised  for  the  use  of  the  245.  by  the 

poor  in  general  for  ever.     After  the  testator's  death,  Dr.  Fryer,  "^"^^  of  Fryer 

his  son  and  heir,  whom  he  had  disinherited  upon  some  dis-  \l    ^^coc  . 

1  1      1  Ml  1  1  •        1        /-,  ,'  "  appears  m 

pleasure,  contested    the  will   and    settlement   in    the  Court  or  some  places 

"\\^ards,  and   at  last  the  matter  was  referred  to  the  king,  who  by  the  name 

awarded,  that  the  locl.  j^er  annum  should  be  distributed  among  of  Attorney 

the  three  parishes,  viz.  20/.  to  A.  and  40/.  a-piece  to  B.  &  C.  peacock ^' 

and  that  ^ol.  per  f/?m?wz  for  ever  should  go   to  the  rebuilding  This  case  is 

and  repair  of  the  church  of  St.  Paul,  London,  and  the  residue  given  at  length 

to   Dr.  Fryer  and    his  heirs.     This  award   was   confirmed    by  "^  *'j^  words 

several  orders   in  the  Court  of  Wards,  but  no  formal  decree  poj-^r  as 

was  made  there,  nor  hi  the  Court  of  Chancery,  by  a  decree  of  being  the 

which  Court  also  the  king  by  his  award  ordered  it  to  be  settled,  earliest  upon 

And  the  trustees  were  to  convey  the  land  subject  to  these  uses  ^"^.  ^"biect, 

XoViw  Fryer,  and  the  land  having  been  enjoyed  by  him,  and  been'markctf 

•0ie  trust  performed  accordingly,  the  commissioners  of  charit-  with  particular 

able  attention  by 
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Lord  Chan-     able  uses  upon  complaint  to  them,  made  a  decree,  whereby  they 
iif  deii^rin"'    ^^"^^^  ^^^  whole  estate  to  charitable  uses,  without  regard  to 
his  judgment    former  proceedings.     And  the  decree  of  the  commissioners  was 
in  the  case  of  quashed  by  the  Lord  Keeper  Finch,  because  this  being  a  general 
Moggridge  v.    charity,  and  for   the  poor  in  general,  the  commissioners  have 
The  reTult  of   "°^^'"g  ^^  do  with  it ;  but  it  is  to  be  determined  by  the  king 
himself  in  the  Court  of  Chancery,  upon  an  information  by  the 
attorney-general  in  behalf  of  the  king,  which  accordingly  he 
directed   to  be  brought.     And  upon  the  information,  the  lord 
keeper  said,  that  this  general  charity  belongs  to  the  king  himself 
to  dispose  of,  but  yet  to  the  poor.     And  therefore  the  disposal 
of  Zol.  ■pen-  annum  to  PauV?,  was  out  of  the  trust  and  void,  and 
the  distribution  to  the  three  parishes  good,  and  to  be  confirmed. 
But   as  to  the    poor   kindred   of  Fryer,    who   prayed    to   be 
considered,  he  said  that  no  consideration  could  be  had  of  them, 
for  the  disposition   is  to  be  such   as  may  endure  for  ever,   and 
they  cannot  live  poor  for  ever.     But  before  he  would  dispose  of 
objecT  and  m)  *^^  residue,  he  said  he  would  acquaint  the  king  with   the  case 
trust  inter-       find  the  value  of  the  estate,  to  have  his  directions  how  the  dis- 
posed, the        position  of  this  general  charity  should  be,   and  that  to  be  con- 
disposition  IS    fii-med  by  the  decree  of  the  Court.     And  afterwards  the  king 
sLn  manual :    ^^^J^ected  it  should  go  to  the  maintenance  of  the  mathematical 
but,  where        scholars  in  Christ's  Hospital ;  which  was  accordingly  confirmed 
the  execution    by  the  decree  of  the  Court.  || 
is  to  be  by  a 

trustee  with  general  or  some  objects  pointed  out,  there  the  Court  upon  an  information 
administers  the  trust,  and  a  scheme  for  that  purpose  is  laid  before  the  master.  Moggridge  v. 
Thackwell,  7  Ves.  86.  Paice  v.  Archbishop  of  Canterbury,  14  Ves.  373.  2  Freem.  a6i. 
Attorney  General  v.  Pearce,  a  Atk.  87.  Cook  v.  Duckenfield,  Id.  569.  Clifford  v.  Francis, 
a  Freem.  330. 

A.  having  devised  100/.  to  be  applied  to  such  charitable  uses 
as  he  had,  by  writing  under  his  hand,  foiTnerly  directed,  and  no 
such  writing  being  to  be  found,  it  was  holden  that  the  king 
should  appoint,  who  gave  it  to  the  mathematical  boys  in  Christ's 
Hospital ;  which  was  decreed  accordingly ;  and  that  the  parties 
should  be  indemnified  against  the  writing  referred  to. 


His  Lordship's 
reasoning 
upon  this  and 
the  several 
other  cases 
which  he  ex- 
amined was, 
that  where 
there  is  a  ge- 
neral inde- 
finite purpose 
of  charity, 
not  fixing  it- 
self 


Attorney 
General  v. 
Syderfin, 
II I  Vern.  224. 
See  the  state- 
ment of  this 
case  from  the 
Registrar's 


book,  7  Ves.  43.  note;  and  a  fi.irther  account  of  it  by  Lord  Eldon,Id.  70,  &c.|| 


Attorney 
General,  v. 
Herrick, 
Ambl.  712. 


Cook  V. 
Duckenfield, 
a  Atk,  562. 


II A  testator  devised  the  residue  of  his  property  to  trustees  to 
be  paid  to  charitable  and  pious  uses.  Lord  Apsley  said  there  was 
no  objection  to  the  uncertainty  of  the  object,  for  the  king  may  ap- 
point, and  that  he  would  apply  to  his  majesty,  as  Lord  Nottingham 
did  in  the  case  of  the  attorney-general  v.  Peacock  (supra.)  || 

\_A.,  by  his  will,  devised  all  his  lands  and  tenements,  in  the 
event  of  his  son's  dying  under  age  or  without  issue,  to  the 
defendant  and  four  others  by  name,  for  such  charitable  uses  and 
purposes  as  he  should  direct  by  codicil  or  otherwise.  By  his 
codicil,  he  ordered  and  directed,  pursuant  to  that  clause  in  his 
will,  that  the  said  lands  and  tenements  should,  at  the  discretion 
of  his  said  trustees,  be  sold  and  disposed  of,  or  kept  in  their 
hands  and  possession;  and  that  the  purchase-money  arising 
thereby,  or  the  rents  and  profits  thereof,  should  be  applied  and 
distributed  to  and  amongst  such  persons,  or  to  and  for  such 

uses 
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uses  or  purposes,  in  such  manner  as  he  should  by  any  writing 
appoint ;  and  for  want  of  such  direction  and  appointment,  then 
to  such  person  or  persons,  or  to  such  uses  and  purposes,  as  they 
the  said  trustees,  or  the  major  part  of  them,  or,  in  case  of  death, 
the  survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor, 
should  judge  fit  and  convenient.  The  testator's  son  died  under 
age  and  without  issue.  The  testator  left  no  directions  by  wri- 
ting or  memorandum  as  to  the  application  of  the  estates  devised. 
The  trustees  insisted  upon  the  beneficial  interest  in  them  :  the 
heir  at  law  of  the  testator  claimed  them  as  a  resulting;  trust. 
But  Lord  Hai-divicke  decreed,  that,  as  the  intention  of  the  tes- 
tator was  clear  in  favour  of  charity,  a  scheme  should  be  laid 
before  the  master  for  applying  the  estate  to  such  charitable  uses 
and  purposes  as  should  answer  his  intention,  and  also  for  the 
application  and  distribution  of  the  money  that  should  be  coming 
in  out  of  the  growing  rents  and  profits,  or  out  of  the  money 
that  should  arise  by  any  future  sale. 

A.,  by  his  will,  gives  to  Bread-street  ward  200/.,  according  to  Baylis  and 

Mr. 's  will :  Lord  Hardxoicke  decreed,  that  the  money  should  Church  v.  At- 

be  disposed  of  in  such  charities  as  the  aldermen  and  inhabitants  ral^^AtT"^* 
of  the  ward  should  think  most  beneficial. 

The  testator,  by  his  will,  gave  a  moiety  of  the  residue  of  his  White  v. 
estate  to  such  of  the  lt/i)2g-i?i  hospitals  as  his  executor  should  pu  tf'  ^ 
appoint.  Afterwards  he  struck  out  of  his  will  the  name  of  his 
executor,  but  did  not  appoint  any  other  executor.  It  was  decreed 
by  Lord  Tkurlow,  that  the  Court  would  appoint;  and  it  was 
accordingly  referred  to  a  master,  to  which  of  the  lying-in  hospitals 
the  legacy  should  be  paid. 

Sir  George  Do'doning  devised  an  estate  to  trustees  for  the  pur-  Attorney  Ge- 
pose  of  founding  a  college ;  and  directed  them  to  form  a  plan  "^''^^  Y-  ^^^y 
for  the  government  of  it :  the  trustees  died  in  the  testator's  life-  a^^T  "^' 
time;  and  Lord  Camden  held  the  heirs  at  law  entitled  to  the 
conduct  of  the  charity.] 

II A  legacy  was  given  to  B.  to  be  disposed  of  for  the  benefit  of  Attorney  Ge- 
non-conforming  ministers,  with  the  advice  of  C.  &  D. :  B.  C.  "       v,  Hick- 
and  D.  all  died  in  the  testator's  life-time :  yet  the  Court  sustained  q^  ^^j..  tit 
the  legacy.  Charity,  pi.  14, 

So,  where  a  residue  was  given  to  J.  V.,  with  a  desire  that  he  Moggridge  v. 
would  dispose  of  it  in  such  charities  as  he  should  think  fit,  re-  Thackwell, 
commending  poor  clergymen  who  have  large  families  and  good  ^     '  ^h.  Rep, 
characters,  and  J.  V.  died  in  the  life-time  of  the  testatrix  ;  yet  jun.  464. 
the  charity  was  sustained,  and  executed  by  the  Court.  ||  S.  C.  7  Ves, 

36.  S.  C.  re- 
heard. 

\W.  left  money  to  be  distributed  in  charity  at  the  discretion  of  Attorney  Ge. 
his  three  executors,  one  of  whom  died  before  the  information  "^J^[.^*  ^^®S» 
was  filed.     Lord  Hardtioicke  held,  that  this  not  being  a  bare  '        ^^ 
authority,  but  coupled  with  an  interest,  survived  to  the  other 
two  executors :  but  that  the  executors,  in  this  case,  could  not 
divide  the  charities  into  three  parts,  and  each  executor  nominate 
a  third  absolutely,  Ijecause  the  determination  of  the  property  of 

every 
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444- 


U.  ibid. 


every  object  was  left  by  the  testator  to  the  direction  of  all  the 

executors. 

Attorney  Ge-        Archbishop  Seeker,  among  many  charitable  legacies,  gave  to 

of  Ch"s^T^^' '^^'^  trustees,  the  defendant  and  Dr.  *S'//»/o7?,  since  dead,   looo/. 

I  Br.Ch.  Rep.  stock,  for  the  purpose  of  establishing  a  bishop  in  his  majesty's 

dominions  in  America,  and  ordered,  tliat  if  any  charity  to  which 

he  had  given  a  legacy,  should  no  longer  subsist,  such  legacy 

should  fall  into  the  residue.     It  was  contended,  that  there  being 

no  bishop  in   those  parts  of  AniLvica,  nor  any  likelihood  that 

there  ever  would  be  one,  the  legacy  was  void,  and  fell  into  the 

residue.     But  by  Lord   77iurlow,  the  money  must  remain  in 

Court,  till  it  shall  be  seen  whether  any  such  appointment  shall 

take  place. 

Archbishop  5tr^'^r  also  gave  looo/.  to  be  laid  out  upon  repair- 
ing parsonage-houses.  The  counsel  lor  the  Bishop  of  ('/tester 
said,  that  the  archbishop's  other  trustee  being  dead,  the  selection 
of  the  objects  belonged  to  his  client  alone.  But,  by  Lord 
Thu7ioxv,  it  must  be  referred  to  the  master,  and  proposals  of 
proper  objects  be  laid  before  him.] 

II  Where  money,  given  in  charity,  is  to  be  disposed  of  in  such 
manner  as  the  executors  or  the  survivors  shall  think  fit,  it  is 
considered  as  a  personal  trust  which  dies  with  the  executors. || 

[The  testator  gave  200/.  to  the  corjjoration  of  Q.  Anne's  Bounti/, 
to  augment  poor  livings,  and  directed  his  executors  to  divide  the 
residue  of  his  personal  estate  into  three  parts,  and  to  pay  one 
third  either  to  the  corporation  of  Q..  Anne's  Bounlij,  or  the 
society  for  propagating  the  gospel,  and  another  third  to  some 
publick  charity.  The  legacy  to  the  corporation  of  Q.  Anne's 
Bounty  was  holden  to  be  void,  as,  by  the  rules  of  that  institution, 
it  must  be  laid  out  in  lands.  The  Ieo;acv  which  was  <2riven 
to  the  same  charity,  or  to  the  societ}-^  ibr  propagating  the 
gos})el,  was,  on  the  same  account,  ordered  to  be  paid  to  the  latter. 
And  the  legacy  to  some  publick  charily  was  declared  to  be  good, 
but  that  the  executors  ought  to  dispose  of  it  under  the  eye  of  the 
Court,  and  therefore  were  to  p;-o})ose  a  charity  to  the  master.] 

If  one  dispose  of  lands  worth  10/.  a-year,  to  maintain  a 
preacher,  schoolmaster,  and  poor  people  in  Deal,  and  the  lands 
after  come  to  be  worth  100/.  a-year,  it  must  be  all  employed  to 
increase  the  several  charities. 


Hibbard  v. 
Lamb.  Ambl. 
309- 

Widmore  v. 
The  Corpor- 
ation of  Q. 
Anne's 

Bounty,  Ambl. 
636.     I  Br. 
Ch.  Rep.  13. 
in  not.  S.  C- 


8  Co.  130. 
School  oi" 
Thutford's 
case,  that  the 
price  of  lands 


increasing, 

the  rents  shall  be  raised,  and  laid  out  in  augmentation  of  the  charity.  See  ace.  Duke's 
Charitable  Uses,  71.  iiz.  [Attorney  General  v.  Mayor  of  Coventry,  a  Vern.  397.  2  Br. 
P.  C.  236.  £.  C] 


Arno  1  d  V. 
Attorney  G" 
neral.  Show. 
P.  C.  zz. 


Wliere  A.,  seised  of  a  manor  of  the  yearly  value  of  240/. 
devised  several  legacies,  and  particularly  to  his  heir  at  law  40/., 
and  then  added,  that  being  detamined  to  settle  for  the  future, 
after  the  death  of  me  and  my  tvfe,  the  manor  of  F.  \s:ith  all  lands, 
"ivoods,  and.  appwicnances,  to  charitable  uses,  I  dexnse  to  ]\I.  and.  ■ 
N.,  upon  trust,  that  they  shall  jxiy  yearly  and  for  ever,  several 
particidar  sums  to  charitable  nses,  amoitnting  in  the  "oohole  to  1 20^. 
j5er  annum s  and  gave  the  trustees  something  for  their  pains; 

there 
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there  being  an  overplus,  it  was  decreed  to  go  in  augmentation 
of  the  charities,  it  appearing  to  be  the  testator's  intent  to 
settle  the  whole  manor,  and  that  the  heir  should  have  no  more 
than  40/. 

II  Where\tr  it  is  evidently  the  intention  of  the  testator  to  dis-  Attorney  Gc- 
pose  of  the  'oohole  estate  to  the  charity,  and  the  revenue's  in-  neral  v.  John- 
creaso,  such  increase  goes  to  the  charity,  and  does  not  result  to  ^*^"'  -^^^1. 
the  heir  at  law.  Attorney  Ge- 

neral  V.  Sparks, /(/.  201.  Attorney  General  v.  Towner,  a  Ves.  i.  4  Br.  Ch.  Rep.  103.  Attorney 
General  v.  Minshull,  4  Ves.  11.  Attorney  General  v.  Earl  of  WincheLea,  3  Br.  Ch.  Rep.  373, 
Attorney  General  v.  Green,  2  Br.  Ch.  Rep.  492.,  in  which  case  Lord  Thurlow  varied  the 
nature  of  the  trust.  The  object  of  the  gift  was  to  purchase  advowsons  for  University  Col- 
lege, Oxford :  the  college  had  as  many  advowsons  as  the  legislature  would  allow  them  tof 
take ;  His  Lordship  increased  those  they  already  had. 

But  if  there  are  several  uses,  the  Court  is  not  bound  to  direct  Attorney  Ge- 
that  they  shall  all  be  augmented  proportionably ;  but  may  ijeral,  v.  John- 
exercise  its  discretion  as  to  the  method  in  which  the  surplus  son,Ambl.i9i. 
bhail  be  distributed.  || 

If  in  the  constitutions  for  founding  an  hospital,  it  be  ordained  ^Vatson  r, 
that  no  lease  shall  be  made  for  above  twenty  years,  and  the  Hinsworth 
rent  not  to  be  raised,  nor  above  three  years'  rent  taken  for  a     Vern^  \qG 
fine ;  though   the  tenant  of  the  hospital  lands  is  entitled  to  a 
beneficial  lease  upon  renewal,  yet  this  constitution  is  not  to  be 
followed  according  to  the  letter;  but  as  times  alter,  and  the 
price  of  provisions  increaseth,  so  the  rent  ought  to  be  raised  in 
proportion. 

II 80,  if  an  hospital,  restrained  by  its  constitution  from  grant-  Lydatt  r. 
ing  a  lease  for  any  longer  term   than  twenty-one  years,  makes  a  Foach,  aVern. 
lease  for  twenty-one  years,  with  a  covenant  by  renewal  to  make  ac  °  Tav^or  v 
it  up  sixty  years,  and  by  deed  of  covenants  the  lessee  covenants  Dulwic'h  Hos- 
to  pay  all  additional  rents,  this  covenant  is  not  binding  in  equity,  pital,  i  P.  ^Y. 
as  being  equally  prejudicial  to  the  hospital,  as  a  lease  for  sixty  ^^^k,    ^^*^°" 
years.     And  the  corporation  are  but  trustees  for  the  charity,  ^^  of  Hems-* 
and  may  improve  for  the  benefit  of   the  charity,  but  cannot  vvorth  Hos- 
do  any  thing  to  its  prejudice,  in  breach  of  the  founder's  rules,  pital,  14  Ves, 
But  the  additional  rent  and   arrears  shall  be  paid  during  the  ^'^^• 
term  of  twenty-one  years;  for  though  it  was  an  indenture  of 
mutual  covenants  on  the  lessor's  part  to  renew,  and  on   the 
lessee's  part  to  pay  the  additional  rent,  those  covenants  appeared 
in  the  deed  to  have  been  made  on  distinct  considerations,  viz. 
the  covenant  for  increase .  of  rent,  because  the   price  of  pro- 
visions was  raised,  and  the  covenant  for  renewal,  because  the 
lessee  undertook  to  lay  out  100/.  in  building. 

In  1 7 1 5  the  trustees  of  a  charity  granted  a  lease  of  lands,  Attorney  Ge- 
theretofore  let  at  -^il.  per  annum,  for  nine  hundred  and  ninety-  neral  v. Green, 
nine  years,  in  consideration  of  50c/.  to  be  laid  out,  and  /[l.per     ^^^452- 
annum  additional  rent.     The  Court  considered  this  as  an  alien- 
ation of  the  property  in  pejpetuum,  and  decreed  ths  lease  to  bs 
delivered  up ;  but,  as  the  tenant  had  lately  laid  out  600/.  in 
improvements,  he  was  to  have  just  allowances  in  the  account. 
The  present  annual  value  was  about  1 00?. 

I^ 
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Attorney  Ge-  jjj  j  ^^^  i\^q  trustees  of  a  charity  demised  to  the  defendant's 
lo  Ves  ?fT^"'  ^"cestor  for  ninety-nine  years  a  farm,  part  of  the  charity-estate, 
at  the  yearly  rent  of  32/.,  with  an  agreement  that  he  should  lay 
out  40/.  in  repairs.  The  original  lessee  died  in  1753,  ^"^  i" 
1 80 1,  the  existing  trustees  filed  their  bill  against  his  represent- 
ative, praying  that  he  might  surrender  the  former  lease,  and 
accept  a  new  one,  which  they  offered  for  a  reasonable  term,  and 
at  a  fair  rent.  The  farm  was  proved  worth  to  be  let  at  i^ol.pe}^ 
minum.  Lord  Chancellour  held,  that  this  was  a  breach  of  trust 
in  the  first  trustees,  and  that  the  lease  ought  to  be  dehvered  up ; 
but  said  he  would  not  charge  the  defendant  with  more  rent  than 
32/.  per  annum  previously  to  the  filing  of  the  bill,  nor  with  costs, 
if  he  gave  up  the  lease  without  trouble ;  which  he  accordingly 
did. 
Attorney  Where  trustees  had  granted  a  lease  of  a  charity  estate  for 

General  v.        seventy  years  under  terms,  not  only  against  the  express  direc- 
Grffith,  j.j^j^g  ^£  ^Yic  founder,  but  most  improvident  in  themselves,  the 

The  trustees  Court  set  it  aside,  and  would  have  done  so  with  costs,  but  that 
who  grant  the  information  had  been  filed  before  the  decisions  in  the  two 
such  leases  ]ast  cases  (supra).  The  relators  not  wishing  to  disturb  the  under 
rf^r'^Vtii  lessees,  the  account  was  confined  to  the  filing  of  the  information 
information  or  previous  demand, 
for  the  pur- 
pose of  setting  them  aside ;  for  it  cannot  be  objected,  that  they  come  to  set  aside  their  own 
deliberate  acts,  the  Court  being  the  paramount  trustee  of  a  charity.  Attorney  General 
V.  Talbot,  cited  in  13  Ves.  571. 

Attorney  Ge-        But  the  length  of  the  term  would  seem  not  to  be  of  itself  a 
neral  v.  Back-    sufficient  reason  for  setting  a  lease  aside,  particularly  against 
house,  17  Ves.  persons  claiming  under  several  mesne  assignments.     Therefore 
Lord  Eldon  supported  a  charity  lease  for  eighty  years  as  to  the 
interest  of  a  sub-lessee,  for  a  fair  consideration  several  years 
before,  and  without  notice,  except  that  it  was  a  charity-lease. 
And  as  to  the  original  lease,  his  lordship  taking  into  consider- 
ation the  length  of  time,  the  surrender  of  a  former  lease,  the 
terms  of  which   did  not  appear;    the  rent  reserved,    and   an 
expenditure,  though  not  according  to  the  covenant,  yet  equally 
beneficial ;  directed  inquiries  to  be  made  for  the  purpose  of  as- 
certaining, whether  the  lease  was  reasonable,  or  unreasonable  to 
such  a  degree  as  that  fraud  could  be  inferred.  || 
Duke's  Char.        Neither  will  the  courts  suffer  a  charity  to  be  diverted  to  other 
94-  uses  than  the  donor  intended  it ;  and  therefore  where  money  was 

given  for  the  relief  of  the  poor,  and  the  trustees  laid  it  out  in 
building  a  co7iduit,  this  was  holden  a  misemployment. 
Vem.  42.  So,  where  several  distinct  charities  were  given  to  a  parish,  viz, 

Man  and  1 2I.  per  ann.  for  repairing  the  church  61.  per  ami,  for  mending 

Ballet,  Eq.Ca.  ^^  highways,  and  so  much  to  the  poor,  in  all  40/.  per  ann.^  and 
Abr.99.  pi.  4,   ^^  trustees  having  paid  105.  for  every  day's  lecture  to  a  lecturer, 
and  laid  out  other  parts  of  it  for  the  service  of  the  parish,  but 
not  according  to  the  directions  of  the  donor;  it  was  holden  by  my 
Lord  Chancellour,  that  if  it  should  be  admitted  that  parishioners 
might  change  and  apply  parochial  charities  as  they  thought  fit, 

14  it 
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it  would  destroy  all  charities;  and  therefore  ordered  that  for 
what  was  paid  the  parson,  they  should  not  be  allowed  a  farthing, 
but  that  for  the  other  payments  they  should  be  allowed  the  money, 
being  promiscuously  paid  for  several  years  before;  but  for  the 
future,  that  it  should  be  paid  according  to  the  terms  of  the 
charity. 

[One  seised  in  fee  of  a  manor  grants  a  rent  in  fee  out  of  it,  as  Attorney  Ge» 
a  charity,  for  the  support  of  several  poor  persons,  and  afterwards  neral  v.Rigby,. 
grants  the  manor  toJ.S.  in  fee:  the  nomination  of  the  poor  3  P'^^nas.i45» 
persons  belongs   to  the  heir  of  the  grantor,  and  doth  not  go 
with  the  manor.     But  forasmuch  as  the  grantees  and  owners  of 
the  lands  had  for  upwards  of  sixty  years  enjoyed  the  nomniation 
of  the  persons,  who  had  partaken  of  the  charity,  the  court  al- 
lowed to  them  all  the  payments  they  had  made  to  any  of  the 
poor,  though  nominated  by  themselves,  and  would  not  disturb 
any  thing  that  had  been  already  done. 

Where  trustees  of  a  charity  had  a  discretionary  power  to  lay  Attorney  Ge- 
out  money  on  a  road,  the  Court  said  it  would  not  interpose  to  f^e^al  v.  Go- 
control  them,   unless  it  had  been  shewn  that  they  had  acted  ^^"^0'^^° 
corruptly  or  partially:  at  the  same  time  the  Ccruft  would  not  School,  a  Ves, 
dismiss  the  information,   but  retained  it  in  order  to  keep  a  hand  55a. 
over  them,  (a)]  ||  (a)  In  the  case 

^   '-^  of  the  Attor- 

ney General  v.  The  Haberdashers'  Company,  i  Ves.  Jun.  295.  Lord  Chanccllour  says,  that 
the  only  way  of  administering  a  charity  is  by  general  directions  to  the  trustees :  that  the 
information  is  not  to  be  kept  under  the  direction  of  the  court  to  be  executed  from  time  to 
time ;  but  that  if  the  trustees  misbehave,  there  must  be  another  information  upon  the  new 
ground.  11 

ijWhere  trustees  of  a  charity,  whether  they  be  individuals  or  Attorney  Ge- 
a  corporate  body,  (and  a  corporate  body  for  charitable  purposes  neral  v.Haber- 
are  considered  as  trustees,)  have  mismanaged  the  funds,  and  neg-  ^^^^^  Br"™' 
lected  the  objects,  the  Court  has  decreed  them  to  make  good  the  p_  q  ^_ 
deficiency,  and  visited  them  with  costs. 

And  where  there  has  been  very  gross  misconduct  in  a  cor-  Mayor,  Bai- 
poration,  misapplication,  &c.  of  the  increased  revenues,  and  in-  liffs,  &c.  of  the- 
ability  to  pay  the  money  due  in  consequence,    the  Court  has  City  of  Coven-. 
directed  the  estate  to  be  conveyed  to  other  trustees.  tomey   Gene- 

ral, 2  Bro.  P.  C.  236.. 

But  the  court  will  not  interfere  with  the  governors  of  a  Attorney 
charity  established  by  charter^  unless  they  have  also  the  manage-  9^"^^^.'  ^'' 
ment  of  the  revenues,  and  evidently  abuse  their  trust.  Hospital  2 

Ves.  Jun.  42.  4  Br.  Ch.  Rep.  167.  S.C.  Attorney  General  v.  Corporation  of  Bedford,  2  Ves. 
505.    Eden  V.  Foster,  2  P.  Wms.  326. 

The  Court  of  Chancery  has  jurisdiction  in  all  cases  of  abuse  Attorney  Ge- 
and  mismanagement  of  the  revenues  of  a  charity  by  the  gover-  "^"^^  ^*  Di-'"^* 
nors ;  and  where  the  heir  of  the  founder  was  a  lunatick,  an  ir-     ^       '^  ^' 
regular  appointment  of  governors  and  a  schoolmaster  by  his 
committee  was  vacated  upon  petition  to  the  Lord  Chancellour,  as 
visitor.il 

[Dr.  Radcliffe^  by  his  will  devised  300/.  a-year  to  two  persons.  Attorney  Go- 
to be  chosen  by  the  Archbishop  of  CanttrOtiry,  and  certain  other  "f  ^  ^-  ^^^' 
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trustees  out  of  University  College  in  Oxforrd,  which  sum  he  or- 
dered to  be  paid  to  them  for  ten  years  for  their  maintenance ; 
five  years  whereof  they  were  to  spend  in  England  in  the  study  of 
physick,  and  the  other  five  abroad.  The  defendant  was  one  so 
2  Eq.  Ca.  Abr.  chosen,  and  studied  here  according  to  the  directions  of  the  will, 
tit. Chanty,  ^nd  for  that  time  he  received  his  five  years'  salary;  but  after- 
wards did  not  go  abroad  on  account  of  the  ill  state  of  his  health; 
and  thereupon  in  the  year  1730  resigned  to  the  trustees,  who 
accepted  his  resignation,  and  chose  another  in  his  room ;  and  in 
the  year  1735  an  information  was  exhibited  against  him,  that  he 
might  account  for  the  five  years'  salary  thus  received.  For  the 
defendant  it  was  argued,  that  in  a  late  case  which  came  before 
the  House  of  Lords  between  Gaudy  and  Anstis  upon  an  appeal, 
their  lordships  were  of  opinion,  that  the  word  maintenance  in- 
cluded education ;  and  therefore,  though  that  word  was  used  in 
the  present  will,  education  must  be  intended  by  it,  as  implied ; 
and  when  the  defendant  had  spent  half  of  the  time  in  his  educa- 
tion here  in  England^  and  was  prevented  by  ill  health  from  going 
abroad,  and  thereupon  had  resigned,  and  his  resignation  had 
been  accepted,  and  another  chosen  in  his  stead,  it  was  submitted 
that  the  present  suit  must  be  thought  an  unreasonable  one.  And 
the  Lord  Chancellour  was  of  that  opinion,  and  dismissed  the 
information.] 

The  courts  will  not  be  easily  prevailed  on  to  change  the  terms 
J  of  a  charity,  though  by  the  consent  of  all  the  parties  interested; 
i  argaret  anu  where  A.  devised  coZ.  per  annum  for  a  lecturer  in  polemical 
sors  in  Cam-  or  casuistical  divinity,  so  as  he  was  a  bachelor  or  doctor  in  divi- 
nity, and  fifty  years  of  age,  and  would  read  five  lectures  every 
term,  and  at  the  end  of  the  term  deliver  fair  copies  of  the  same, 
to  be  kept  in  the  university ;  and  in  default  of  such  lecturer 
tain  lands,  be-  he  gave  the  ^ol.  per  annum  to College  in  Oa:on,  with  con- 
ing considered  sent  of  the  heir.  Application  was  made  to  mitigate  the  rigour 
as  void,  the  de-  ^f  ([^^  qualifications,  viz.  that  a  man  of  forty  may  be  capable, 
the  heir  at  law  ^^^^  three  lectures  may  be  sufficient  every  term,  and  that  if  fair 
and  adminis-  Copies  are  delivered  in  every  year  it  may  suffice  :  but  my  lord 
trator  with  the  chancellour  refused  to  intermeddle  though  no  opposition  was 

will  annexed     jy,ade,  and  said,  that  it  was  not  in  the  power  of  the  heir  to  alter 

of  the  testator,  ^1       t         -j.-  r  1  • 

with  a  view  to  "^^  disposition  ot  his  ancestor. 

promote  the 

design  of  the  testator,  did,  by  a  deed  duly  executed,  settle  certain  lands  to  the  purposes  of 
the  said  intended  will.  After  taking  notice  that  tlie  said  settlement  might  have  its  effect,  as 
near  as  might  be,  according  to  the  intent  of  the  said  testator's  will,  which  it  could  not  well 
have  by  the  strictness  of  the  penning  of  the  will,  without  capacitating  a  lecturer  of  fewer 
years,  and  abridging  the  number  of  lectures  termly,  the  decree,  as  stated  in  the  registrar's 
book,  as  to  this  part  of  the  testator's  will,  is  as  follows :  "  His  Lordship  doth  fuither  order 
"  and  decree,  by  and  with  the  consent  of  the  said  A.  K.,  as  heir  and  next  of  kin,  and  being 
"  the  founder  of  the  said  gift,  having  made  the  settlement  as  aforesaid  to  effect  the  same,  that 
"  the  professor  to  be  chosen  by  the  electors  shall  be  doctor,  or,  at  least,  bachelor  in  divinit)', 
"  and  capable  if  he  be  of  the  age  oi forty  years  or  upwards,  and  that  the  said  lectures  shall  be 
"  reduced  to  four  in  each  term,  instead  of  fve,  and  that  such  lectures  shall  be  delivered  in 
"  writing  to  the  Vice  Chancellour  for  the  time  being  once  only  in  every  year,  viz.  on  the  20th 
"  of  Jw/y,  and  if  the  seiid  lectures  are  neglected  to  be  read,  then  the  rents  of  the  premises  to 
*'  §0  according  to  the  will.'*    Reg.  Lib.  1681.  A.  fol.  89a.    i  Vern.  56.  note  in  %A  Edit. 

Whera 


Attorney  Ge 
neral  v.  The 


bridge,  &c. 

I  Vern.  55. 

II  But  the  de- 
vise, as  to  cer 
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Where  the  parties  come  to  an  agreement  with  the  heir  at  law,  and  he  confirms  the  devise  of 
land  to  a  charity,  the  comt  will  not  take  it  away,  for  it  becomes  the  act  and  deed  of  the  heir. 

Ambl.  158.11 

[By  a  private  act  of  parliament  for  regulating  Bolton  scliool,  ^■^  P^^rie 

the  number  of  trustees  was  limited  to  12,  of  whom  7  were  to  Bolton  School 

T    ,  1  •     .1       ^      1    .  .f.  a  Br.  Cn.  Hep. 

constitute  a  quorum  ,•  and  there  was  a  clause  in  tlie  act,  that  it  ^^^^ 

any  of  the  constitutions  or  provisions  in  the  act  should  be  found 
inconvenient  or  impracticable,  the  trustees  might  apply  by  peti- 
tion to  the  lord  chancellour,  who  might  in  a  summary  way  vary 
such  constitution  or  provisions.  It  having  been  found  imprac- 
ticable to  collect  together  so  many  as  7  out  of  1 2  trustees,  inso- 
much that  no  meeting  had  ever  been  had,  application  was  made 
to  the  Lord  Chancellour,  either  to  increase  the  number  of  the 
trustees,  or  to  reduce  the  number  of  the  quorum.  But  his  lord- 
ship thought  this  not  within  his  jurisdiction;  that,  though  it 
might  extend  to  varying  by-laws,  or  particular  provisions,  it  did 
not  comprize  a  power  to  alter  the  general  constitution  of  the 
trust  itself, "  and  therefore,  that  the  '  application  muiit  be  to 
parliament.] 

II  Where   the   charity   intended   by  the   founder  was  a  free  Attorney  Ge- 

grammar  school  at  Leeds  ibr  teachinrj  g-rammaticaHy  the  learned  ?.*;',  .,^/ 

?e  ,       „  ,.  ^,  ^P     -.  •'.    ,,  ,.     White] ey,  II 

languages,  the  Court  01  Cnancery  rerused  to  permit  the  appli-  ygj^  ^^^^ 

cation  of  part  of  the  funds  to  the  procuring  of  masters  for  French 
and  German,  and  to  other  establishments  with  a  view  to  com- 
merce; the  Lord  Chancellour  holding,  that  it  is  not  competent 
to  the  court,  as  long  as  it  can  find  any  means  of  applying  the 
charitable  fund  to  the  charit}',  as  created  by  the  founder,  upon 
any  general  notion,  that  another  application  will  be  more 
beneficial  to  the  inhabitants  of  the  place,  to  change  the  nature 
of  the  charity.  A  case  may  arise,  his  Lordship  added,  in  which 
the  will  cannot  be  obeyed;  but  then  the  fund  will  not  go  to  the 
heir;  upon  the  principle,  that  an  application  is  to  be  made  as 
near  as  may  be;  growing  out  of  another  principle,  that  you  are 
to  apply  it  to  the  object  intended,  if  you  can.  It  must  therefore 
appear  by  the  master's  report,  that  the  court  must  despair  of 
attaining  that  object,  or  it  cannot  enter  into  the  question  in 
what  other  way  the  fund  is  to  be  applied. 

Under  a  bequest  "  to  such  number  of  the  poor  inhabitants  of  Bishop  of 
<*  several  parishes  at  such  times  and  in  such  proportions,  and  ^[^ams   7  Ves 
"  either  in  money,  provision,  physick,  or  clothes,  as  the  trustees  ^3^^ 
"'  or  the  major  part  of  them  for  the  time  being  shall  think  fit,  for 
"  the  better  support  and  maintenance  of  such  poor  inhabitants  ;" 
the  fund  being  very  considerable  in  proportion  to  the  objects,  the 
court,  upon  the  principle  o^  cypres^  extended  the  application  of 
it,  against  the  claim  of  the  next  of  kin,  to  piu'poses  not  expressly 
pointed    out   by   the  will,    as   instruction  and  apprenticing   of 
children. 

By  will  dated  in  1699  a  bequest  was  made  of  200^.  to  the  congre-  Attorney  Ge» 
gation  of  Presbyterians  to  which  the  testator  belonged,  to  be  laid  neral  v.  Wan* 
out  in  land,  to  raise  yearly  two  several  sudis  out  of  the  profits  ^^J^^  ^^    ^^' 

E  2  for 
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for  placing  out  and  putting  apprentices  two  poor  boys  of  such  as 
were  men  bers  of  the  said  congregation,  and  lived  in  the  parish  of 
St.  Martin  in  New  Sarum.  The  fund  being  considerably  more 
than  adc(jiiate  to  that  object,  the  Lord  Chancellour  directed  the 
surplus  to  be  applied,  upon  the  principle  of  cypres^  to  place  out, 
1st,  sons  of  members  of  the  congregation  in  that  place :  2dly, 
guch  boys  in  other  parishes  :  3dh,  daughters  of  members  of  the 
congregation  in  the  sam.e  manner :  4thly,  sons  of  Presbyterians 
generally.  A  proposal,  v.hich  the  master  had  approved,  in 
favour  of  the  sons  of  persons  vvithin  tlie  parish  of  the  established 
religion  his  Lordship  rejected,  observing,  that  the  Presbyterians 
are  a  body  known  to  and  tolerated  by  the  law ;  and  that  it  is 
the  duty  of  the  court  (and  of  the  crown  where  the  distribution 
is  in  the  crown  by  sign  manual)  to  distribute  an  unexpected 
sui-plus  cypres  the  object  to  which  the  fund  was  originally  given  ; 
and  if  there  are  no  legal  objections,  or  objections  arising  out  of 
considerations  of  policy,  the  surplus  must  be  apphed  as  near  as 
can  be  to  that  object,  which  the  testator  meant  to  prefer,  and 
that  it  would  be  very  inconsistent  with  his  intention  to  hold, 
that  it  might  be  applied  in  placing  out,  as  objects  of  his  bounty, 
children  of  persons  of  different  religious  persuasions,  the 
Roman  Cathclick,  the  Jewish,  or  even  the  Church  of  England ; 
his  objects  being  children  of  persons  professing  the  same  re- 
ligious worship  which  he  professed. 
Attorney  Ge-  Trinity  Hall  in  Cambridge^  devisee  in  remainder  after  estates 
peral  v.  An-  for  lives,  in  trust  for  purposes  partly  for  their  own  benefit,  an(J 
^ew,  3  Ves.  ^  specifick  with  respect  to  themselves,  were  holden  not  to 
have  accc}>ted  the  devise  by  acts  done  merely  for  the  preserva- 
tion of  the  fund  :  and  upon  their  refusal  to  accept  it,  after  the 
death  of  the  tenant  for  life,  the  court  directed  the  master  to  re- 
ceive a  proposal  in  order  to  have  it  considered  whether  it  could 
be  executed  cypres  :  and  the  testator  having  expressed  in  his 
will,  that  no  person  should  be  qualified  for  the  fellowship  he 
intended  to  found,  unless  he  should  have  been  educated  in 
Merchant  Taylors'  school,  the  master  was  particularly  directed 
Attorney  Ge-  to  receive  a  proposal  on  the  part  of  that  school.  A  compro- 
neralv. Master,  mise  afterwards  taking  place  to  apply  part  of  the  fund  to  an 
wf"  ^^]!^^J'  ,    establishment  at  St.  JuJm's  College  in  Oxford^  with  which  College 

%  ^„„„t  ^^^     the  Merchant  Tailors'  Company  are  connected,   and  to  give  the 
Company,  p  i  •        •  *    •  i      i  ,-    i        *^ 

7Vei.  223.         rest  to  the  next  or  ku),  it  was,  with  the  consent  01  the  Attorney 

An  !rew  v.         General,  established  by  decree.     And  the  next  of  kin,  after  this 

^rini^y  Hall,     compromise,   huving  hied  a  bill  against    Trinity  College  for  an 

0  Ve^    j"  '       account,  the  bill  v.  as  dismissed,  the  Court  holding  him  bound 

by  the  compromise. 

Attorney  Ge-        Where  a  charity  cannot  be   executed  as  directed,  but  the 

neral  v.  Whit-  general   purpose  appears  distinctly,  and  may  be  in  substance 

church,  3  Ves.  a^jjijie(j  by  another  mode,  it  shall  be  executed  cypres.     Where 

Brantham  v.      ^  testattr  directed  bread   to  be  distributed   among  poor  per- 

East  Burgold,    sons  attending  divine  service,  and  chanting  his  version  of  the 

2  Ves.  Jun.       psalms ;  though  that  version  could  not  be  chanted,  because  not 

3^^'  •  authorized, 
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authorized,  yet  the  boquest  of  the  bread  was  established,  that 
being  tiie  tcstacor's  general  object,  and  the  chanting  or  the 
psal    s  only  accessary. 

Where  the  re  are  two  purposes  in  a  charitable  donation,  attd  Attorney  Ge- 
one  of  them,  by  the  neglect  or  obstinacy  of  the  persons  who  "^''^^  v.  Boult* 
are  to  administer  the  charity,  is  prevented  from   taking  effect,  jy,^_  .g^,^ 
that  shall  not  defeat  the  other.     Therefore,  where   upon  a  trust 
for  the  vicars  of  P.  provided  they  were  presented  at  the  recom- 
mendation of  the  trustees,  the  trustees  neglected  to  recommend, 
and  the  chancellour,  the  living  being  in  the  presentation  of  the 
crown,  presented ;  it  was  holden  that  the  vicar,  so  presented, 
was  entitled  to  the  benefit  of  the  trust. 

But,  if  there  is  a  legal  purpose,  which  from  circumstances  Attorney 

cannot  be   executed,  the  Court  will  not  execute   the   charity  General  v» 

cypres   by  directing  it  to  any  other  purpose.     As,  where  the  ^'^'^^P.^'^^ 

.      1  *Mj  \,        \     ■      X  •  x.     e  \i  1   .1       Oxford,  I  Br, 

purpose  was   to   build   a  church   m  the  parish  or  A.,  and  the  c^.i^ep  ... 

parish  would  not  let  the  church  be  built,  it  was  adjudged,  that 

the  fund  could  not  be  applied  to  any  other  purpose. 

Where  a  legacy  was  given   to  the  trustees  of  a  protestant  Corbvn  v. 
dissenting  chapel   for  the  purpose  of  discharging  a  mortgage  ^'"^"ch,  4  Vess 
upon  the  chapel,  and  the  mortgage  was  afterwards  paid  oif  by  ^ 
other  funds   in   the  testator's    life -time;    it   was   holden,  that, 
supposing  the  bequest  not  to  be  void,  (as  it  was  under  the  statute 
of  9  Geo.  2.,)  it  was  evidently  confined  to  the  chapel,  and  was 
not  applicable  to  any  other  purpose. 

Where  a  personal   bequest   is  attached    to  a  void    charity ;  Chapman  v* 
where  there  is   an  ulterior  bequest,    good   in    itself  and  ii'  it     ^^^^"'  ^  ^^^* 
stood   alone,    but  dependent   for  the   extent  of  its   provision.  Attorney  Ge- 
upon  a  prior  bequest,  which  cannot  take  effect;  there  the  whole  neral  v. Whit- 
must  fail.  church,  3  Ves. 

14 1.    Attor- 
ney General  v.  Davies,  9  Ves.  ^35* 

Property  destined  to  superstitious  uses  is  given  by  the  statute  WUm.  Op.  & 
of  I  E.  6.  c.  14.  to  the  King  to  dispose  of  as  he  pleases;  and  it  Argum.  33. 
falls  properly  under  the  cognizance  of  a  court  of  revenue.     But, 
where  property  is  given  to  mistaken  charitable  uses;  to  a  purpose 
prohibited  by  the  law,  or  inconsistent  with   the   policy   of  the 
country;  the  court  distinguishes   between  the  charity  and  the 
use;  and  seeing  a  charitable   bequest   in   the  intention  of  the 
donor,  they  execute  the  intention,  varying  the  use,  as  the  king, 
who  is  the  curator  of  all  charities,  and  the  constitutional  trustee 
for  the  performance  of  them,  may  direct  and  appoint.     Where 
therefore  there  was  a  bequest  by  a  Jew  of  the  interest  of  ilooL 
for  establishing  a  Jesuba,  or  assembly  for  reading  the  Jewish  law,  Da  Costa  V. 
it  was  agreed  at  once,  that  it  was  not  a  good  legacy  to  the  intent  ^131^"'  o  '^^' 
for  which  is  was  given  ;  but,  whether  it  was  void  generally,  or  only  5.  c.  erro- 
to  this  particular  mtention ;  or,  whether  it  should  devolve  upon  neously  re- 
the  crown  for  its  own  use,  or  was  to  be  applied  to  some  other  ported  as  to 
charity,  was  matter  of  consideration.     At  length  it  was  deter-  sJjpir^tTtio^us 
mined,  that  as  it  was  a  charitable  bequest  in  the  intention  of  the  use."  7  Ves.  76. 

E  3  '  testator,  S  C.  cited  by 
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Lord  Eldon  testator,  though  not  of  a  nature  to  be  established  in  the  Court 
ir^rf^^k'  °^  Chancery,  it  must  be  applied  to  some  other  charitable  use  to 
note-book.  be  fixed  by  the  crown  ;  and  that  it  was  not  a  superstitious  use 
Arabl.  S.C.  given  to  the  crown  for  its  own  benefit.  His  Majesty,  accor- 
cited  from  the  dingly,  by  sign  manual,  gave  effect  to  the  Jew's  charitable  dis- 
Cax^v  Abbott  Position,  by  appointing  loooL,  part  of  the  bequest,  to  the  go- 
7  Ves.490.  '  vernors  and  guardians  of  the  Foundling  Hospital  for  supplying 
S.  P.  upon  a  a  preacher  in  their  chapel,  and  for  the  instruction  of  the  children 
bequest  of  a  under  their  care  in  the  Christian  religion,  and  for  other  incidental 
n^l^l^'J'/of  expences  attending  the  chapel. 
educating  children  in  the  Roman  Catholick  faith. 

Waldo  V.  Where  a  residue  is  to  be  applied,   the  Court  of  Chancery 

Caley,  i6Ves.  frequently  directs  a  scheme,  even  where  an  unlimited  discretion 
*^^'  as  to  a  distribution  is  left  to  a  trustee,  and  where,  consequently,  a 

scheme  can  answer  no  purpose,  but  to  shew  that  the  fund  is  ap- 
Supplev.  Law-  plied  to  the  proper  objects.  But,  where  part  of  an  annual  and 
son,  Ambl.  temporary  income  is  to  be  disposed  of  from  year  to  year,  accord- 
^^9-  ing  to  a  discretion  to  be  exercised  every  year,  a  scheme  is  not 

du'ected,  but  the  parties  are  left  at  liberty  to  apply  to  the  court 

in  case  of  any  misapplication.  |1 
Attorney  Ge-        [Where  a  charity  is  so  given  that  there  can  be  no  objects  of  it, 
-neral  v.  Og-       the  court  will    order  a  different  scheme  to  be  laid  before  it ; 
Ch'^Re^^  ^66     '^"^'  ^^  ^^^  objects  may  exist  (a),  though  they  do  not  at  present, 
(fl)  If  there  are  it  will  not.     And  where  (6)  the  trusts  of  a  charity  cease  for  want 
nopersons  suf-  of  objects,  the  charity  must  be  applied  de  novo. 
ficient  to  an- 
swer the  description  of  the  charity,  the  land  charged  with  the  payment  of  the  charity  shall  not 
be  discharged   in   the  interim,  but  the  money  shall  accumulate,  and  be  applied  towards  the 
advancement  and  increase  of  the  charity,    Aylet  v.  Dodd,  z  Atli.  z ^2.(^6)  Attorney  General 
V.  City  of  London,  3  Br.  Ch.  Rep.  17X. 

3  Br.  Ch.  Rep.       The   college  of  William   and   Marij  in    Virginia^  who  were 
111'  appointed  administrators  of  certain    charities,    having  become 

subject  to  a  foreign  power,  it  was  ordered  that  a  new  scheme 
should  be  laid  before  the  court  for  the  administration  of  the 
charities. 
a  Atk.  87.  Whether  a  charity  be  a  publick  one,  or  not,  depends  upon 

Per'LoTA.  its  extensiveness;  not  upon  the  charter  of  the  crown;  for  this 
Hardwicke.  ^,^^  ^jjjy  make  it  more  permanent  than  it  otherwise  would 
be.  A  devise  to  the  poor  of  a  parish  is  a  publick  charity. 
Where  testators  have  not  any  particular  person  in  their  con- 
templation, but  leave  it  to  the  discretion  of  a  trustee  to  choose 
out  the  object;  though  such  person  is  private,  and  each  par- 
ticular person  may  be  said  to  be  private,  yet  in  the  extensive- 
ness of  the  benefit  arising  from  them,  they  may  very  properly 
be  called  publick  charities.  A  sum  to  be  disposed  of  by  A.  B, 
and  his  executors,  at  their  discretion,  among  poor  house-keepers, 
is  of  this  kind.] 
Townley  v.  ||  A  devise  of  real  and  personal  estate  in  trust  for  the  esta- 

Bedwell,  blishing  of  a  perpetual    botanical  garden,   was  declared  void 

6Ves.  194.  upon 
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upon  the  expression  of  the  testator  that  he  trusted  it  would 
be  a  publicJc  benefit.  || 

[A  court  of  equity  will  give  a  proper  direction  as  to  a  charity,  i  Atk.  55^. 
without  any  regard  to  the  propriety  or  impropriety  of  the  prayer  ^  Y^^"  ^^' 
of  the  information;  and  though  the  relator  be  mistaken  in  the  72.418. 
title  he  hath  set  up,  yet  if  in  the  cause  a  title  in  fact  comes  out,   n  Ves.  247^ 
that  title  must  be  established.     For  it  is  a  rule  of  equity,  that  an 
information  for  a  charity  is  not  to  be  dismissed ;  but  there  must  be 
a  decree  for  its  establishment;]    ||a  rule,  however,  which  holds 
only  in  private  charities  ;  for  charities  founded  by  the  crown  are 
already  established  by  a  higher  authority. 

If  the  original  decree  omit  to  declare  the  nature  of  the  charity.  Attorney 
the  court  will  correct  it  upon  further  directions  without  a  re-  2,?^°''?^  *'• 
l-rmg.ll  '     •  ...       ^^i^.u 

[It  is  not  absolutely  necessary  that  the  relators  in  an  information  a  Atk.  328. 
should  be  the  persons  principally  interested ;  for  the  court  will 
take  care  at  the  hearing  to  decree  in  such  a  manner  as  shall  best 
answer  the  purposes  of  the  charity;  and,  therefore,  any  persons, 
though  the  most  remote  in  the  contemplation  of  the  charity,  may 
be  relators.] 

II  In  charity  causes,  particularly,  where  there  have  been  gross  7  Ves.  425. 
breaches  of  trust,  the  court  has  given  the  relators  costs  beyond 
the  taxed  costs ;  as  otherwise  people  would  not  come  forward  to 
file  informations.     On  the  other  hand,  where  informations  are  i  Ves.  72^ 
brought  contrary  to  the  real  charity,  though  colourably  for  the 
benefit  of  the  charity,  the  relators  must  pay  the  costs. 

As  informations  in  these  causes  cannot   be  filed  without  the  Att  orney 
consent  of  The    Attorney  General,  the   principle    requires    his  General  v. 
authority  and  consent  throughout;  and  therefore  the  court  will  j^^. 
not  act  under  an  award  without  his  consent,  or  without  referring 
it  to   the    master  to  see  whether  it  was  for  the  benefit  of  the 
charity ;  and  though  it  will  itself  occasionally  refer  matters  of  this 
sort  to  particular  persons,  yet  it  is  not  to  them  as  arbitrators, 
but  by  name. 

Where  a  legacy  is  given   to  a  charity,  a  bill  may  be  filed  Chittj-  v. 
for   an   account,    &c.    without   making   the  Attorney  General  ^h  Re  "*  8 ' 
a  party.  II  _  _  /  ^'^'^  ' 

[Although  a  court  of  equity  gives  a  very  unwilling  ear  to  an  Pickering  v. 

application  to  declare  void  a  charitable  bequest  as  within  the  sta-  ^  ,  °  l^^'.^u 
^^}^     P  -        r  ^  •  -1  1    •  lord,  4  Br.  Ch. 

tute  or  mortmam,  after  a  long  acquiescence  ni  the  party  applynig ;  |^gp  ^ ^^^ 

yet  it  doth  not  think  itself  in  such  case  warranted  immediately 
to  dismiss  the  bill,  but  will  direct  a  reference  to  the  master  to 
inquire  into  the  circumstances. 

If  there  be  a  deficiency  of  assets,  charity  legacies  must  abate  Tate  v.  Austin, 
in  proportion  as  well  as  other  legacies,  notwithstanding  that  by  fP-^^ms. 365. 
the  civil  law  they  have  preference  to  all  others.  Masters.  Id. 

42Z.  Attorney  General  v.  Hudson.  Id,  674.  But,  where  a  testator,  among  other  bequests  to 
charities,  gave  3/.  a  piece  to  the  poor  of  three  several  parishes ;  the  court  looked  upon 
them  as  part  of  the  funeral  expences,  and  as  doles  at  the  funeral  j  and  therefore  held,  that 
no  abatement  ought  to  be  made  out  of  them.    Attorney  General  v.  Robins,  a  P.  Wms.  2j. 

E  4  "  It 
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It  was  formerly  the  practice  of  the  court  to  marshal  assets  in 
favour  of  a  charity;  but  this  hath  been  over-ruled  by  the  more 
recent  determinations,  inasmuch  as  it  enables  a  man  to  do  that 
per  obliquum^  which  he  could  not  do  per  directum.'] 

Tyndall,  Ambl.  614.     Waller  v,  Childs,  Id.  524.     Foster  v.  Blagden,  Id.  704.     Hillyard  v. 

Taylor,  Id.  713.     Mogg  v.  Hodges,  2  Ves.  52.    Attorney  General  v.  Martin,  cited  in  3  Br. 

Ch.  Rep.  377. 


Makeham  v. 
Hooper,  4  Br, 
Ch.  Rep.  153. 
Attorney 
General  v. 


(F)  Of  the   Commissioners  of  Charitable  Uses,  pur- 


suant to  the  Statute  43  Eliz. 


(a)  Videth.Q. 
uses  before 
mentioned 
letter  (C). 
note :  The 
same  power 
is  given  to 
the  chancel- 
lour  of  the 
duchy  of 
Lancaster,  for 
lands  lying 
within  the 
<luchy,   Vide 
2  Inst.  710. 


^8,  9. 

$10. 

§3- 
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[|Y  the  43  Eliz.  cap.  4.  it  is  enacted,  That  where  lands,  4-c. 
are  given  to  any  (a)  charitable  use,  the  Lord  Chancellour  or 
keeper  of  the  great  seal,  may  award  commissions  under  the 
great  seal,  unto  any  parts  of  the  realm,  directed  to  the  bishop 
and  his  chancellour,  in  case  there  shall  be  any  bishop  of  the 
diocese  at  the  time,  and  to  other  persons  of  good  behaviour, 
authorizing  them,  or  any  four  or  more  of  them,  to  inquii'e,  as 
well  by  the  oaths  of  tv/elve  men  or  more  of  the  county,  as  by 
all  other  good  and  lawful  ways  and  means,  of  all  and  singular 
such  gifts,  limitations,  ^c,  of  lands,  tenements,  ^c,  and  of  all 
abuses,  breaches  of  trust,  negligences,  misemployments,  not 
employing,  concealing,  defrauding,  misconverting,  or  misgovern- 
ing any  lands,  Sfc,  heretofore  or  hereafter  to  be  given  to  any 
charitable  use;  and  after  calling  before  them  the  parties  in- 
terested in  any  such  lands,  ^'c*  sihall  make  inquiry  by  the  oaths 
of  twelve  men  or  more  of  the  county,  (to  which  the  parties  in- 
terested may  make  their  challenges,)  and  upon  such  inquiry, 
hearing,  and  examination,  set  down  such  orders,  judgments, 
and  decrees,  as  the  lands,  Sfc.  may  be  faithfully  employed  to  the 
intent  for  which  they  were  given;  which  orders,  decrees,  or 
judgments,  being  agreeable  to  the  intention  of  the  donors  or 
founders,  shall  stand  good  and  be  executed  until  the  same  be 
undone  or  altered  by  the  Lord  Chancellour,  upon  the  complaint 
of  any  party  grieved ;  which  orders,  judgments,  and  decrees  of 
the  commissioners,  shall  be  certified  under  their  seal,  or  any 
four  of  them,  within  the  time  limited  in  the  commission,  to  the 
Lord  Chancellour,  who  shall  take  such  order  for  the  due  execu- 
tion of  all  or  any  the  judgments,  orders,  or  decreet:,  as  shall  be 
fit  and  convenient;  and  may  upon  the  hearing  thereof,  at  the 
application  of  any  party  grieved,  annul,  diminish,  alter,  or  en- 
large the  orders,  judgments,  and  decrees  of  the  commissioners, 
and  may  tax  and  award  good  costs  against  persons  complaining 
without  cause. 

II  The  act  not  to  extend  to  lands,  &c.  given  to  any  of  the 
colleges  in  Oxfm^d  or  Cambridge^  nor  to  the  colleges  of  West- 
minster^ Eton,  or  Winchester ;  nor  to  any  cathedral  or  collegiate 
•church  within  the  realm.  Neither  is  it  to  extend  to  any  city  or 
town  corporate ;  nor  to  any  lands  or  tenements  therein  given  to 

charitable 
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charitable  uses,  where  there  is  a  special  governor  appointed  to 
direct  them  ;  nor  to  any  college,  hospital,  or  free  school  which 
have  special  visitors  or  governors,  or  overseei-s  appointed  them  by 
their  founders.  Nor  is  it  to  be  any  way  prejudicial  to  the  juris-  ^4, 
diction  or  power  of  the  ordinary.  Purchasers  of  any  lands,  &c.  ^  5. 
honafde  and  without  notice  of  the  charitable  uses,  not  to  be  af- 
fected by  the  decrees  or  orders  of  the  commissioners  ;  but  power 
is  given  to  proceed  against  persons  in  trust,  or  having  notice  of 
the  uses,  who  shall  break  the  trusts  or  defraud  the  uses,  and 
their  representatives,  to  the  extent  of  the  assets,  whether  legal  or 
equitable.  |j 

By  virtue  of  this  act  the  commissioners  may  appoint  trustees,  Duke's  Char, 
and  enable  a  certain  number  of  them  to  demise  lands,  S,c.  for  the  i24. 
best  advantage  of  the  charity;  and  that  when  such  a  number  of 
them  die,  the  survivors  may  elect  others,  and  so  continue  the 
number  appointed. 

They  may  likewise  turn  out  trustees  who  misbehave  themselves,  %  Inst-  710. 
as,  by  making  leases  at  small  fines  and  low  rents,  S^c.  and  may  ^"^^'^  Char, 
decree  such  leases  void. 

If  one  who  hath  a  lease  of  lands  charged  with  a  charity  com-  Duke's  Chai. 
mits  waste,  this  is  a  misemployment  for  which  the  commissioners  116. 
may  decree  the  lease  void. 

([  Where  the  ^ing  founded  a  school,  and  endowed  it,  and  ap-  Eden  v.  Foster, 
pointed  governors,  who  had  the  legal  estate  of  the  endowment  2P.Wms.325. 
vested  in  them,  but  without  any  express  words  appointing  them      i  g  ^    ^P' 
visitors ;  it  was  resolved,  that  a  commission  might  issue  to  visit, 
and  call  these  governors  to  an  account.  || 

If  a  rent-charge  is  granted  to  a  charitable  use  out  of  lands  in  Duke's  Char* 
several  counties,  the  commissioners  are  to  charge  this  rent,  by  ^^x'm. 
their  decree,  upon  all  the  lands  in  every  county,  according  to  of^.was,upom 
an  equal  distribution,  having  a  regard  to  the  yearly  value  of  all  a  commission 
the  lands  charged;  and  (a)  cannot  by  their  decree  charge  one  or  of  charitable 
two  manors  with  all  the  rent,  and  discharge  the  residue  in  other  jj^^^fg^o'^a  ^ha- 
counties  or  places :  for  that  would  be  decreeing  contrary  to  the  ^y^„^  ^^^  the 
intent  of  the  donors.  grantees  dis- 

trained  for  the 
whole  on  one  who  held  only  part  of  the  lands  chargeable;  and  it  was  holden  that,  the  whole 
town  being  made  chargeable,  they  might  sue  for  the  whole,  or  any  part ;  but  a  commission 
was  awarded  to  apportion  each  man's  share.  Chan.  Rep.  91.  It  hath  been  holden,  that  all 
the  tertenants  of  lands  liable  to  a  charity  need  not  be  made  parties  to  the  suit,  for  this  would 
put  the  charity  to  too  great  difficulty.  Attorney  General  v.  Wyburgh,  i  P.  Wms.  599.  Bu£ 
yet  those  who  are  sued  may  make  the  others  parties  to  the  information,  and  compel  them  to 
a  contribution,  Attorney  General  v.  Shelley,  i  Salk.  163.  ||  Where  to  an  information  to 
establish  the  right  of  a  charity  to  a  small  annual  payment  charged  upon  premises  in  London, 
the  answer  raised  an  objection  that  all  the  owners  of  the  premises,  which  were  referred  to 
generally  as  houses  in  London,  without  any  particular  description,  were  not  parties.  Lord 
Chancelloiur  thus  concludes  his  argument  in  giving  judgment :  "  The  result  is  this  at  least, 
"  that  if  there  is  before  the  court  a  party,  who,  in  respect  of  the  land  possessed  by  him,  is 
"  liable  to  the  rent  charged  upon  that  and  other  land  not  clearly  and  distinctly  pointed  out 
"  by  objection  for  want  of  parties  in  the  answer,  farther  than  that  were  some  houses  originally 
"  charged,  and  the  court  does  not  know  who  are  liable  with  the  defendants,  the  court  will 
"  go  on,  at  least  to  inquire  whether  the  defendants  are  liable  Whether,  if  they  are  liable, 
"  the  court  will  charge  them,  and  leave  them  to  a  new  suit  with  the  other  terre-tenants :  or, 
"  fu-st  deciding,  that  those  lands  are  chargeable  with  them,  it  seems  the  court  will  not  stop 

"  for 
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"  for  want  of  parties  under  such  circumstances;  and  I  think  it  better  to  go  on  to  detennine 
"  whether  these  lands  are  chargeable  or  not ;  for  if  not,  the  information  ought  to  be  dis- 
'•'  missed  But,  if  I  should  now  stop  for  want  of  parties,  conceiving  that  I  cannot  dismiss 
"  the  information,  I  should  then  direct  expensive  inquiries,  at  the  hazard  that  I  might  find 
"  the  case  had  not  been  actually  established  in  fact,  even  as  against  the  parties  now  before 
"  the  court.  The  best  way,  therefore,  is  to  go  on  to  hear  the  question,  whether  the  rent- 
'•'  charge  can  be  proved  to  be  issuing  out  of  the  land  in  question ;  reserving  the  consideration 
"  what  I  shall  do  as  to  any  lands  that  may  appear  chargeable  in  the  course  of  the  hearing, 
"  until  that  principal  question  shall  have  been  decided."  Attorney  General  v.  Jackson, 
11  Ves.  37a.j| 

Salk.  163.  The  commissioners  of  charitable  uses  cannot  decree  costs  on 

[r  Eq.  Ca.  Abr.  tl^jg  statute ;  but  if  there  be  an  appeal  from  their  decree,  my  Lord 
commissioners  Chancellour  may  decree  the  costs,  not  only  of  the  appeal,  but  like- 
have  no  power  wise  of  the  commission;  and,  though  they  decree  costs,  yet  that 
to  award  costs  shall  not,  upon  an  appeal,  be  sufficient  to  reverse  the  decree ; 
was  expressly  fQj.  f,^y  Lord  Chancellour  may  either  increase  or  lessen  the  costs, 
Wharton  v       ^^  exempt  the  party  from  them  entirely. 

Charles,  Ch.  Ca.  Finch.  81.  See  too,  z  Atk.  239.  Lord  Coke  thought,  that  the  power  of 
the  courts  of  appeal  to  give  costs  being  limited  by  the  act  against  suck  persons  as  they  should 
find  to  comjjlain  without  just  cause,  no  costs  (if  the  order,  judgment,  or  decree  be  annulled, 
diminished,  or  enlarged)  ought  to  be  given  by  the  Lord  Chancellour  to  the  party  complaining, 
a  Inst.  712.  But  in  the  case  of  the  Corporation  of  Burford  v,  Lenthall,  Lord  Hardwicke,  on 
consideration  of  precedents,  allowed  costs  to  the  exceptants  upon  those  exceptions  in  which 
they  had  prevailed ;  and  to  the  respondents  upon  the  exceptions  in  which  the  respondents  had 
prevailed ;  and  this,  he  said,  the  courts  of  equity  had  always  done,  not  from  any  authority, 
but  from  conscience  and  honest  discretion,  as  to  the  satisfaction  on  one  side  or  other,  on  ac- 
count of  vexation.     3  Atk.  552.  239.] 

^ Ch^'c^^'  [The  decree  of  the  commissioners  is  returned  into  the  petty- 

i?8  10^  267  ^^o  office;  and  then  the  defendant  is  served  with  a  writ  of  exe- 
3  bL  Comm.  cution,  upon  which  he  may  file  exceptions,  and  pray  to  stay 
4s8.  proceedings  till  they  are  heard.    |jAnd  in  the  case  of  the  Corpo- 

ration of  Burford  v.  Lenthall  [nbi  supra)  Lord  Hard-joicke  says, 
the  words  of  the  act,  §  9.  "  That  the  Lord  Chancellour,  or  lord 
"  keeper,  shall  and  may  take  such  order  for  the  due  execution  of 
"  all  or  any  of  the  said  judgments,  decrees,  and  orders  as  to  them 
"  shall  seem  fit  and  convenient,"  have  put  it  in  the  shape  of  an 
original  cause,  in  which  the  exceptants  are  considered  as  plain- 
tiffs, and  the  respondents  as  defendants,  and  put  in  an  answer 
upon  oath  ;  and  in  the  examination  of  witnesses  in  the  cause, 
neither  side  is  bound  by  what  appeared  before  the  commis- 
sioners, but  may  set  forth  new  matter,  if  they  think  proper.  [| 
For  the  Court  of  Chancery  mixes  the  jurisdiction  of  bringing  in- 
[a)  IjThe  juris-  formations  in  the  name  of  the  Attorney  General  [a)  with  the  ju- 
diction  of  the  risdiction  given  it  under  the  statute,  and  proceeds  either  way. 
CourtofChan-  according  to  its  discretion, 
eery  m  mfor-  o 

mations  of  this  sort  seems  to  have  arisen  since  the  reign  of  Queen  Elizaheth.  Prior  to  the 
time  of  Lord  Ellesmere,  as  fai"  as  the  tradition  in  times  immediately  following  goes,  there  was 
none;  but  they  made  out  their  case  as  well  as  they  could  by  law.  By  Lord  Loughborough, 
3  Ves.  726.  But  Lord  Macclesfield  said,  that  the  king,  pro  bono  publico,  has  an  original  right 
to  superintend  the  care  of  charities ;  so  that,  abstracted  from  the  statute  of  Eliz.  relating  to 
charitable  uses,  and  antecedent  to  it,  as  well  as  since,  it  has  been  every  day's  practice  to  file 
informations  in  Chancery  in  the  Attorney  General's  name  for  the  establishment  of  charities. 
a  P.  Wjjas.119.lj 

1(5  It 
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It  was  resolved,  in  the  2  Cha.  i.  That  a  determination  once  Windsor  v.  In- 
made  by  the  Chancellour  under  this  act  could  not  be  re-examined  ^^"'^ants  oi 
upon  a  bill  of  review,  as  is  usual  in  other  cases  in  Chancery ;  but  Car.  40. Sir  w! 
that  here  the  decree  is  conclusive  (a),  because  it  takes  its  autho-  Jones,  147. 
rity  bv  the  act  of  parliament,  which  mentions  but  one  examin-  S.  C.  Prid;,'e- 
ation  ;  and  it  is  not  like  the  case  where  the  Cliancellour  makes  a  q'^^'^^'^'  ^'^°' 
decree  by  his  ordinary  authority.     But  in  the  year  1643,  it  was  Duke,^62. 
resolved  by  the  judges  and  king's  counsel,  assistants  in  the  House  3  Bl.  Comm. 
of  Peers,  that  in  such  case  the  party  grieved  may  petition  the  428.    Lee  v. 
king  in  parliament,  and  have  his  complaint  examined  there ;  and  gi^^'^^^p  q 
so  the  decree  may  be  confirmed,  altered,  or  annulled,  and  then  jj^ 
be  final.     All  which  was  actually  done  in  the   aforesaid  year,  (a)||Butas,ac- 
and  pursuant  to  the  aforesaid  resolution,  on  occasion  of  a  de-  cording  to 
cree  of  the  Lord  Keeper  Coventiy^  in  the  case  of  East  Hum,  in  ^^^^.^  .^''^^^ 
Essex.  paragraph  im- 

mediately pre- 
ceding, new  matter  may  be  introduced  in  the  Chancery  proceeding,  how  can  the  decision 
in  that  be  considered  as  final?  See  Mr.  Raithby\  note,  a  Vern.  74i'll 

Where  land  is  given  to  persons  in  trust  to  perform  a  chari-  Duke,  68, 69. 
table  use,  and   the  donor  hath  appointed  special  visitors  to  see  ^^^  *^"'  *  ^• 
that  the  trustees  perform  the  use  according  to  his  intent;  in  that  -pi^g  constrac- 
case,  if  the  trustees  defraud  the  trust,  the  commissioners  cannot  tionof  ^.v  of 
meddle,  but  the  visitors  are  to  perform  it.     But,  where  the  vi-  the  43  of  El. 
sitors  are  trustees  also,   there  the  commissioners  may,   by  their  ^^^^/  ,^^7     • 
decree,  reform  the  abuse  of  the  charity ;  for,  otherwise,  such  ^jj^j  ^vhere'a  ' 
breach  of  trust  would  escape  unpunished,  unless  in  chancery  or  college,  hos- 
in  parliament,  which  would  be  a  tedious  and  disagreeable  suit  pital, or  school 
Ibr  poor  person.]  aXttSor 

appointed,  or  a  visitor  by  operation  of  law,  the  commission  by  v-irtue  of  that  statute  shall  not 
interpose.  But  this  doth  not  extend  to  a  distinct,  collateral  charity,  a  Atk.  554.  That  the 
Court  o?  Chancery  will .  not  interfere  where  there  ai-e  local  visitors,  or  where  the  charities  are 
established  by  charter,  unless  the  persons,  appointed  as  visitors  or  governors,  have  also  the; 
management  of  the  revenues,  is  settled  in  a  variety  of  cases,  i  Ves.  7a.  a  Ves.  328.  505. 
3  Atk.  108.     a  Ves.  Jun.  47. 

II  Where  the  founder  of  an  hospital  directed,  that  if,  in  making  Ex  jmrte 
up  the  accounts  of  the  wardens  biennially  going  out  of  office,  any  ^.i^kby  Ra- 
doubt  should  arise  which  could  not  be  decided  by  the  new  war-  Hospital 
dens,  &c.  the  ordinary  should  decide  it;  and  also  gave  to  him  15  Ves.  305. 
the  appointment  of  a  master,  upon  the  default  of  other  persons  8East,  aai. 
to  appoint  within  certain  times ;  and  power  to  correct  or  amove 
the  master  for  certain  causes ;  and  also  power  to  sequester  the 
profits  of  the  wardens,  &c.  in  case  of  the  improper  subtraction 
of  a  certain  sum  directed  to  be  kept  in  a  chest  for  special  pur- 
poses, until  the  money  was  replaced ;  and  also  gave  to  him  the 
power  of  interpreting  the  statutes  in  case  of  any  doubt ;  and  the 
founder  also  delegated  to  the  dean  and  chapter  of  Y.  power  to 
remove  the  wardens,  &c.  consenting  to  mortgage  or  alienate  the 
lands  of  the  charity ;  it  was  holden,  that  none  of  these  powers 
constituted  a  visitor,  so  as  to  exclude  the  application  of  the 
powers   granted   by  this   statute,    and,    consequently,    that  a 

commission 
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commission  issued  out  of  the  Court  of  Chancery  under  it  waS 
valid. 
I?  Ves.  uhi  Objections  to  a  decree  under  a  commission  as  having  issued 

supra.  in  a  case  not  warranted  by  the  statute,  may  come  on  in  the  form 

of  exceptions,  though  rather  to  be  taken  as  a  species  of  com- 
plaint, than  strictly  as  exception. 

A  more  summary  remedy  in  cases  of  abuses  of  trusts  for  cha- 
ritable purposes  has  lately  been  provided;  for  by  st.  52  Geo.  3- 
c.  I  o  I .  it  is  enacted,  "  That  in  every  case  of  a  breach  of  any 
"  trust  or  supposed  breach  of  any  trust  created  for  charitable 
"  purposes,  or  whenever  the  direction  or  order  of  a  court  of 
"  equity  shall  be  deemed  necessary  for  the  administration  of  any 
"  trust  for  charitable  purposes,  it  shall  be  lawful  for  any  two  or 
"  more  persons  to  present  a  petition  to  the  Lord  Chancellour,  lord 
*'  keeper,  or  lords  commissioners  for  the  custody  of  the  great 
*'  seal,  or  master  of  the  rolls  for  the  time  being,  or  to  the  court 
"  of  Exchequer,  stating  such  complaint,  and  praying  such  relief 
"  as  the  nature  of  the  case  may  require ;  and  it  shall  be  lawful 
"  for  the  Lord  Chancellour,  &c.  and  they  are  hereby  required  to 
"  hear  such  petition  in  a  summary  way,  and  upon  affidavits  or 
"  such  other  evidence  as  shall  be  produced  upon  such  hearing 
"  to  determine  the  same,  and  to  make  such  order  therein,  and 
*'  with  respect  to  the  costs  of  such  applications,  as  to  him  or 
"  them  shall  seem  just;  and  such  order  shall  be  final  and  con- 
"  elusive,  unless  the  party  or  parties  who  shall  think  himself  or 
"  themselves  aggrieved  thereby,  shall  within  two  j'ears  from 
*'  the  time  when  such  order  shall  have  been  passed  and 
"  entered  by  the  proper  officer,  have  preferred  an  appeal 
"  from  such  decision  to  the  House  of  Lords,  to  whom  it  is 
"  hereby  enacted  and  declared  that  an  appeal  shall  lie  from 
"  such  order. 
§  %.  **  Provided  that  every  petition  so  to  be  preferred  as  afore- 

*'  said,  shall  be  signed  by  the  persons  preferring  the  same 
"  in  the  presence  of  and  shall  be  attested  by  the  sohcitor  or 
*'  attorney  concerned  for  such  petitioners ;  and  every  such  pe- 
"  tition  shall  be  submitted  to  and  allowed  by  his  Majesty's 
*'  Attorney  or  Solicitor  General,  and  such  allowance  shall  be 
"  certified  by  him  before  any  such  petition  shall  be  presented. 

"  And  it  is  further  enacted,  that  neither  the  petitions,  nor 
*'  any  proceedings  upon  the  same  or  relative  thereto,  nor  the 
*'  copies  of  any  such  proceedings  or  petitions  shall  be  subject 
"  or  liable  to  the  payment  of  any  stamp  duty  whatever." 

B}'  St.  52  G.  3.  c.  102.  (which  was  passed  on  the  same  day  with 
the  last  act)  it  is  enacted,  that  "  a  memorial  or  statement  of  the 
*'  real  and  personal  estate,  and  of  the  gross  annual  income,  in- 
"  vestment,  and  the  general  and  particular  objects  of  all  and 
**  every  charity  and  charities,  and  charitable  donations,  for  the 
*'  benefit  of  any  poor  or  other  persons  in  any  place  in  England 
*'  and  Wales,  which  shall  have  been  founded,  established,  made, 
"  benefited,  increased,  or  secured,  together  with  the  names  of 

*'  the 
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"  the  respective  founders  of  or  benefactors  thereto,  where  known, 
"  and  also  of  the  person  or  persons  in  whose  custody,  pos- 
"  session,  or  controul,  the  deeds,  wills,  and  other  instruments 
"  whereby  such  charities  or  cliaritable  donations  shall  have  been 
"  founded,  established,  made,  benefited,  increased,  or  secured, 
"  may  be,  and  also  of  the  names  of  the  tlien  trustee  or  trustees, 
"  feoffee  or  feoffees,  possessor  or  possessors  of  such  real  or  per- 
"  sonal  estate,  shall  fi-om  and  after  six  calendar  months  after 
"  the  passing  of  this  act,  be  registered  by  such  person  or 
*'  persons  who  shall  then  be  the  trustee  or  trustees,  feoffee 
"  or  feoffees,  possessor  or  possessors  thereof,  or  some  or  one 
*'  of  such  persons,  in  manner  and  in  the  form  contained  in  the 
"  schedule  to  this  act  annexed,  in  the  office  of  the  clerk  of  the 
"  peace  of  the  county,  or  city  or  town,  being  a  county  of  it- 
"  self,  within  which  such  poor  or  other  persons  shall  be;  and 
"  such  memorial  or  statement  shall  be  signed  by  such  person  or 
"  pei'sons  causing  the  same  to  be  registered  and  left  in  the 
"  said  office  of  such  clerk  of  the  peace,  who  shall  forthwith 
"  transmit  a  duplicate  or  copy  of  the  same  unto  the  enrolment 
"  office  of  the  High  Court  of  Chancery." 

By  §  2.  "  wherever  any  such  charity  or  charitable  dona- 
"  tions  shall  be  founded,  established,  made  or  benefited,  in- 
"  creased  or  secured  by  any  deed,  will,  or  other  instrument 
"  hereafter  to  be  made  or  executed  by  any  person  or  persons, 
"  that  then  a  like  memorial  or  statement,  according  to  the 
"  directions  hereinbefore  contained,  shall  be  registered,  and 
"  left  and  transmitted  as  aforesaid,  by  such  person  or  persons 
"  as  are  hereinbefore  mentioned,  within  twelve  months  after 
"  the  decease  of  such  person  or  persons  by  whom  any  such  will, 
*'  deed,  or  deeds,  or  other  instrument  shall  have  been  made  or 
'•  executed." 

By  §  4.  "  in  case  the  persons  to  be  benefited  by  any  such 
*'  charity  or  charitable  donations  as  aforesaid,  shall  not  be 
"  wholly  within  any  one  county,  then  and  in  such  case  such 
*'  clerk  of  the  peace  of  the  county  where  any  such  charity 
*'  or  charitable  donation  shall  be  registered,  shall  forthwith  no- 
"  tify  in  The  London  Gazette,  the  name  or  title  thereof,  ac- 
*'  cording  to  the  appellation  or  title  used  in  the  index,  and 
"  the  names  of  the  several  places  wherein  the  objects  of  such 
*'  charity  or  charitable  donations  shall  be,  and  the  particular  or 
"  general  objects  thereof,  and  also  the  name  of  the  county 
'*'  wherein  such  memorial  or  statement  shall  have  been  regis- 
*'  tered." 

By  §  5.  "  if  any  such  charity  or  charitable  donation  shall  not 
"  be  duly  memorialized,  stated,  and  registered  according  to 
*'  the  provisions  of  the  act,  it  shall  and  may  be  lawful  for  any 
"  two  persons  or  more,  interested  in  such  charity  or  charitable 
*'  donation,  to  present  a  petition  to  the  Lord  Chancellour,  lord 
*'  keeper,  or  lords  commissioners  for  the  custody  of  the  great 
"  ^a),  or  master  of  the  rolls  for  the  time  being,  or  the  court  of 

"  Exchequer, 
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"  Exchequer,  complaining  thereof:  and  they  are  required  to 
*'  hear  such  petition  in  a  summary  way,  and  upon  affidavits, 
*'  or  such  other  evidence  as  shall  be  produced  upon  such  hear- 
*'  ing,  to  determine  the  same,  and  to  make  such  order  therein, 
"  and  with  respect  to  the  costs  of  such  application  and  proceed- 
"  ings,  as  to  him  or  them  shall  seem  fit,  which  order  shall  be 
"  final  and  conclusive." 

By  §  6.  "  no  proceedings  under  the  provisions  hereinbefore 
*'  mentioned,  shall  extend  or  be  construed  to  extend  to  decide 
"  any  rio-ht  or  title  as  to  the  property  that  shall  be  so  registered, 
"  or  as  to  the  persons  who  shall  be  entitled,  or  claim  to  be 
"  entitled,  to  the  benefit  thereof,  or  any  interest  therein." 

By  §  9.  "  where  any  difficulty  shall  occur  in  making  and 
"  preparing  such  memorial  or  statement  as  aforesaid,  so  as 
"  to  render  it  necessai-y  to  employ  any  longer  time  than  is  al- 
**  lowed  by  the  provisions  of  the  act  for  registering  such  me- 
*'  morial  or  statement  as  hereinbefore  is  mentioned,  it  shall 
*'  and  may  be  lawful  for  the  court  of  quarter  sessions  for  the 
"  county,  or  city  or  town,  being  a  county  of  itself,  wherein 
"  such  memorial  or  statement  is  intended  to  be  registered,  to 
"  allow,  on  application  made  to  them,  and  on  examination  of 
*'  the  circumstances,  such  further  time,  not  exceeding  six  ca- 
*'  lendar  months,  as  to  such  court  shall  seem  necessary  to  be 
*•  given,  for  the  purpose  of  duly  registering  such  memorial  or 
*'  statement  as  hereinbefore  is  mentioned." 

By  §  10.  "  it  shall  and  may  be  lawful  for  the  court  of  quarter 
*'  sessions  of  the  county,  or  city  or  town,  being  a  county  of  it- 
*'  self,  wherein  such  statement  or  memorial  shall  have  been  re- 
*'  gistered,  to  allow  such  reasonable  costs  and  charges  attending 
*'  the  preparing  and  registering,  notifying  and  transmitting  such 
"  memorial  or  statement,  with  reference  to  the  income  of  the 
*'  charity  or  charitable  donation,  to  such  person  or  persons 
*'  causing  the  same  to  be  registered,  as  such  court  shall  think 
*'  fit;  and  it  shall  and  may  be  lawful  for  such  person  or  persons 
"  who  shall  have  caused  such  memorial  or  statement  to  be  re- 
*'  gistered,  to  deduct  out  of  the  income,  funds,  rents,  and 
*'  profits,  in  his  or  their  hands,  of  such  charity  or  charitable 
*'  donation  so  by  him  or  them  memorialized  and  stated  and 
*'  registered,  the  sum  and  sums  so  allowed,  and  no  more  :  pro- 
"  vided  always,  that  the  said  court  of  quarter  sessions  shall 
*'  not  allow  any  sum  whatever  for  and  in  respect  of  such  costs 
"  and  charges,  unless  it  shall  be  stated  to  tliem  upon  the  de- 
"  claration  in  writing  of  the  person  or  persons  applying  for 
*'  such  allowance,  and  signed  by  him  or  them,  that  such  meino- 
<*  rial  or  statement  is  to  the  best  of  his,  her,  or  their  knowledge 
**  and  belief,  true  in  every  respect,  and  that  it  doth  contain 
"  to  the  best  of  his,  her,  or  their  knowledge  and  belief  a  true 
"  and  full  account  of  the  real  and  personal  estate,  annual  gi-oss 
"  income,  investment,  and  the  particular  or  general  objects 
'*  of  the  charity  or  charitable  donation  of  which  such  memo- 

«  rial 
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«  rial  or  statement  shall  have  been  registered,  together  with 
*'  the  names  of  the  respective  donors  or  benefactors  thereto, 
"  where  known,  and  also  of  the  person  or  persons  in  whose 
"  custody,  possession,  or  controul,  the  deeds,  wills,  and  other 
"  instruments  hereinbefore  mentioned,  shall  at  such  time  be, 
*'  and  also  the  names  of  the  trustee  or  trustees,  feoffee  or 
*'  feoffees,  possessor  or  possessors  of  such  real  and  personal 
*'  estate:  provided  that  none  of  the  provisions  hereinbefore 
"  contained  shall  be  construed  to  extend  to  any  charity  or  cha- 
"  ritable  donation  not  issuing  out  of  or  secured  upon  any 
"  lands,  tenements,  or  hereditaments,  or  directed  by  the  fovm- 
*'  der  or  donor  thereof  to  be  secured  thereon,  or  to  be  pemia- 
"  nently  invested  in  government  or  any  publick  stocks  or  funds, 
"  nor  to  any  charitable  donation  whatsoever,  which  by  the  direc- 
♦'  tion  of  the  donor  thereof,  or  by  the  lawful  rules  of  any  chari- 
"  table  institution  whatsoever,  may  be  wholly  or  in  part  ex- 
"  pended  in  and  about  the  charitable  purposes  for  which  the 
"  same  may  have  been  given,  at  the  discretion  of  the  governors, 
"  directors,  managers,  or  the  trustee  or  trustees  of  such  chari- 
"  table  institution,  at  any  time  whatsoever." 

By  §  II.  "  nothing  in  this  act  shall  be  construed  to  extend 
"  to  any  hospital,  school,  or  other  charitable  institution  what- 
<'  soever,  which  shall  have  been  founded,  improved,  or  regu- 
"  lated  by  or  under  the  authority  of  the  King's  most  excellent 
"  Majesty,  or  any  of  his  royal  predecessors,  or  of  any  special 
*'  act  of  parliament  thereunto  particularly  relating;  nor  to  any 
*'  charitable  donation  under  the  superintendence  of  any  such 
**  hospital,  school,  or  institution,  nor  to  the  governors  of  the 
*'  corporation  of  the  charity  for  the  rehef  of  poor  widows  and 
"  children  of  clergymen,  nor  to  any  friendly  society,  the  rules 
"  whereof  shall  have  been  confirmed  according  to  the  provisions 
<*  of  the  act  or  acts  for  the  encouragement  and  relief  of  friendly 
"  societies;  nor  to  either  of  the  universities  of  Oxford  ox  Cam- 
«  bridge^  nor  to  any  college  or  hall  thereto  belonging,  nor  to 
"  any  charitable  bequest,  devise,  gift,  or  foundation  whatsoever 
*'  belonging  thereto,  or  under  the  controul,  direction,  super- 
*'  intendence,  or  management  of  the  said  universities,  or  either 
<'  of  them,  or  any  college  or  hall  therein  respectively ;  nor  to 
*'  the  Radclijfe  infirmary  within  the  university  of  Oxford ;  nor 
*'  to  the  colleges  of  IVcstminstery  Eton^  or  Wmckcsicry  or  any 
"  of  them ;  nor  to  any  cathedral  or  collegiate  church  within 
"  England  and  Wales;  nor  to  the  Charter-house;  nor  to  the 
"  corporation  of  the  Trinity-house  of  Depford.  Strand ;  nor  to 
*'  any  funds  applicable  to  charitable  purposes  for  the  benefit  of 
*'  any  persons  of  the  Jewish  nation." 

JSor  by  §  12.  shall  it  "  extend  to  any  charitable  foundation  or 
**  donation  which  shall  have  been  or  shall  be  given  to  and  for 
"  the  benefit  of  any  person  or  persons  of  the  society  of  people 
"  called  Qjiakers,  and  which  shall  be  under  the  superintend- 
"  ence  and  controul  of  persons  of  that  persuasion." 

Nor 
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Nor  by  §  13.  shall  it  "  extend  to  any  charity  or  charitable 
"  donation  or  foundation,  the  accounts  of  the  income  and  ex- 
*'  penditure  whereof  shall  have  been  directed  to  be  annually 
"  passed  in  the  High  Court  of  Chancery,  nor  to  any  charity 
"  or  charitable  donation  or  foundation,  the  annual  gross  in- 
"  come  whereof  shall  not  exceed  forty  shillings,  and  of  which 
*'  the  trustee  or  trustees,  feoffee  or  feoffees,  possessor  or  pos- 
"  sessors,  some  or  one  of  them,  shall  within  six  months  after 
"  the  passing  of  the  act  deposit  in  the  hands  of  the  minister  of 
"  the  parish  wherein  any  of  the  objects  of  such  charity,  chari- 
"  table  donation,  or  foundation  shall  be,  a  written  memorial 
"  or  statement  in  like  form  as  in  the  schedule  annexed  to  the 
*'  act  is  contained,  and  which  by  such  minister  shall  be  forth- 
*'  with  deposited  in  the  parish  chest." 

And  by  §  14.  "  where  any  body  corporate,  guild,  or  frater- 
*'  nity,  shall  be  entrusted  with  the  possession  or  distribution 
"  of  divers  charities  or  charitable  donations  or  foundations,  or 
**  of  the  rents  and  profits  thereof,  in  such  cases  all  such  charities, 
"  charitable  donations  and  foundations,  may  be  registered  and 
*'  stated  in  one  and  the  same  memorial." 


^(G)  Of  the  Statute  9  Geo.  2.  c.  t^S.  to  restrain  the 
Disposition  of  lands,  whereby  the  same  be- 
come unalienable. 


This  act  Is 
commonly,  but 
very  impro- 
perly, called 
the  statute  of 
Mortmain  ;ior 
it  does  not  pre- 
vent the  alien- 
ation of  land 
in  mortmain; 
nor  was  that 
the  object  of 
the  act.    It  has 
nothing  to  do 
with  that. 
The  object  was 
to  prevent  de- 
vises of  land, 
or  any  interest 
in  land,  or  be- 
quests of  mo- 
ney to  be  laid 
out  in  any  such 
interest,  for  any 
charitable  use 
■whatsoever. 
By  the  Master 
of  the  Rolls, 
4  Ves.4Z7. 


II"  "\X7HEREAS  gifts  or  alienations  of  lands,  tenements,  or 
*'  hereditaments  in  mortmain  are  prohibited  or  re- 
"  strained  by  Magna  Cliarta,  and  divers  other  wholesome  laws, 
"  a*  prejudicial  to  and  against  the  common  utility;  neverthe- 
"  less  this  publick  mischief  has  of  late  greatly  increased  by  many 
"  large  or  improvident  alienations  or  dispositions  made  by  lan- 
"  guishing  or  d}'ing  persons,  or  by  other  persons,  to  uses  called 
"  charitable  iises^  to  take  place  after  their  deaths,  to  the  disherison 
"  of  their  lawful  heirs ;"  ||  it  is  enacted,  "  That  no  manors,  lands, 
"  tenements,  rents,  advowsons,  or  other  hereditaments,  cor- 
"  poreal  or  incorporeal  whatsoever,  nor  any  sum  or  sums  of  mo- 
"  ney,  goods,  chattels,  stocks  in  the  publick  funds,  securities  for 
"  money,  or  any  other  personal  estate  whatsoever,  to  be  laid  out 
"  and  disposed  of  in  the  purchase  of  any  lands,  tenements,  or  he- 
"  reditaments,  shall  be  given,  granted,  aliened,  limited,  released, 
"  transferred,  assigned,  or  appointed,  or  anyways  conveyed  or  set- 
"  tied  to  or  upon  any  person  or  persons,  bodies  politick  or  cor- 
"  porate,  or  odierwise,  for  any  estate  or  interest  whatsoever,  or 
"  anyways  charged  or  incumbered  by  any  person  or  persons 
"  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses 
"  whatsoever;  unless  such  gift,  conveyance,  appointment  or  set- 
"  tlement  of  any  such  lands,  tenements,  or  hereditaments,  sum  or 
"  sums  of  money,  or  personal  estate  (other  than  stocks  in  the 

**  publick 
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**  publick  funds),  be,  and  be  made  by  deed  indented,  sealed,  and  The  object  of 
•'delivered  in  the  presence  of  two  or  more  credible  witnesses,  this  act  was  the 
"  tiiaelve  calendar  months  at  least  before  the  death  of  such  donor  the\ockin""°up 
"  orgrantor  (including  the  days  of  the  execution  and  death)  and  of  kind:  the 
"  be  enrolled  in  his  majesty's  high  court  of  Chancery,  within  six  statutes  of 
"  calendarmonthsnextaftertheexecutionthereof;andunlesssuch  ^^"''^''^c"^  had 
*'  stocks  be  transferred  in  the  publick  books,  nsually  kept  for  the  ^,-^  theservices 
"  transfer  of  stocks,  six  calendar  months  at  least  before  the  death  of  the  crown. 
*'  of  such  donor  or  grantor  (including  the  days  of  the  transfer  The  reasoning 
*'  and  death),  and  unless  the  same  be  made  to  take  effect  in pos-  ^"'^'1  Pf?* 
"  sessiofi  for  the  charitable  use  intended,  immediately  from  the  j^  ^^^^^  jjj,p 
"  making  thereof,  and  be  without  any  power  of  revocation,  re-  the  political 
*'  servation,   trust,   condition,   limitation,  clause,   or  agreement  resisoning  re- 
*'  whatsoever,  for  the  benefit  of  the  donor  or  e;rantor,  or  of  any  ''^^'^S  to  the 
"  person.or  persons  claiming  under  him."  ^  Westminsterj. 

of  entails,  i  Ves.  223. 

§  2.  "  Provided  alwaT/s,  that  nothing  herein  before  mentioned 
*'  relating  to  the  sealing  and  delivering  of  any  deed  or  deeds» 
"  twelve  calendar  months  at  least  before  the  death  of  the  grantor, 
**  or  to  the  transfer  of  any  stock  six  calendar  months  befoi'e  the 
*'  death  of  the  grantor,,  or  person  making  such  transfer,  shall  ex- 
"  tend,  or  be  construed  to  extend,  to  any  purchase  of  any  estate 
"  or  interest  in  lands,  tenements,  or  hereditaments,  oranytrans- 
*'  fer  of  any  stock,  to  be  made  really,  and  bonafde,  for  a  full  and 
*'  valuable  consideration  actually  paid  at,  or  before  the  making  of 
*'  such  conveyance  or  transfer,  without  fraud  or  collusion." 

By  §  3.  "All  gifts,  grants,  conveyances,  appointments,  assurances, 
*'  transfers,  and  settlements  whatsoever  of  any  lands,  tenements, 
*'  or  other  hereditaments,  or  of  any  estate  or  interest  thej-ein,  or  of 
*'  any  charge  or  incumbrance  affecting,  or  to  affect  any  lands, 
*'  tenements,  or  hereditaments,  or  of  any  stock,  money,  goods, 
*'  chattels,  or  other  personal  estate,  or  securities  for  money  to  be 
**  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements, 
"  or  hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any 
*'  charge  or  incumbrance  affecting  or  to  affect  the  same,  to  or  in 
**  trust  for  any  charitable  uses  whatsoever,  which  ^hall  be  made 
*'  in  any  other  manner  or  form  than  by  this  act  is  directed  and 
*'  appointed,  shall  be  absolutely  null  and  void." 

§  4.  "  Provided  alvcays^  that  this  act  shall  not  extend  to  make 
*'  void  the  dispositions  of  any  lands,  tenements,  or  hereditaments, 
*  or  of  any  personal  estate  to  be  laid  out  in  the  purchase  of  any 
*'  lands,  tenements,  or  hereditaments,  which  shall  be  made  in 
**  any  other  manner  or  form  than  by  this  act  is  directed,  to  or  in 
*'  trust  for  either  of  the  two  universities ;  or  any  of  the  colleges 
*'  or  houses  of  learning  within  either  of  the  said  universities ;  or 
**  to  or  in  trust  for  the  colleges  oiEton^  Wivphester^  or  Wcstjninster, 
"  for  the  better  support  and  maintenance  of  scholars  only  upon 
*'  the  foundations  of  the  said  colleges  of  Eton,  WiiichesteVy  and 
*'  Westminster." 

§  5.  ["  Provided  tieverthekss,  that  no  such  college,  or  house  of 
\oL,  11,  F  "  learning, 
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«  learning,  which  doth  or  shall  hold  or  enjoy  so  many  advow- 
«  sons  of  ecclesiastical  benefices,  as  are  or  shall  be  equal  in  num- 
«  ber  to  one  moiety  of  the  fellows,  or  persons  usually  stiled  or 
"  reputed  as  fellows ;  or  where  there  are  or  shall  be  no  fellows, 
«  or  persons  usually  stiled  or  reputed  as  fellows,  to  one  moiety  of 
"  the  students  upon  the  foundation,  whereof  any  such  college  or 
"  house  of  learning  doth,  or  may  by  the  present  constitution  of 
"  such  college  or  house  of  learning  consist — be  capable  of  pur- 
«  chasing,  acquiring,  receiving,  taking,  holding,  or  enjoying  any 
«  other  advowsons  of  ecclesiastical  benefices  by  any  means  what- 
«  soever:  the  advowsons  of  such  ecclesiastical  benefices  as  are  an- 
««  nexed  to,  or  given  for  thebenefitor  better  support  of  theheadships 
«  of  any  of  the  said  colleges  or  houses  of  learning;,  not  being  com- 
«'  puted  in  the  number  of  advowsons  hereby  limited."] 

This  act  not  to  extend  to  estates  in  Scotland. 

[A  will,  devising  lands  to  charitable  uses,  was  made  before  this 
statute  passed ;  but  the  testator  did  not  die  till  after  it  had  com- 
menced: it  was  determined  by  eleven  judges,  that  the  devise  was 
good  in  law,  notwithstanding  the  statute. 

A  will,  devising  lands  in  trust  for  a  charity,  was  made  before 
the  statute;  and  after  the  statute,  the  testator  made  a  codicil,  de- 
vising the  same  lands,  together  with  another  piece  of  land,  to  the 
same  trustees,  and  to  two  others,  for  the  same  charity,  making 
some  slight  alterations  in  other  parts  of  the  will,  confirming  it  m 
the  rest,  and  declaring,  that  the  codicil  should  be  annexed  to,  and 
taken  as  part  of  his  will.  Lord  Hardwicke  held  that  as  to  the 
lands  given  by  the  will,  the  devise  was  good,  as  the  codicil  did  not 
revoke  either  the  beneficial  or  trust  estate,  but  was  intended  by 
the  testator  as  a  confirmation  of  the  will ;  and,  both  from  the  na- 
ture of  the  instrument,  and  the  words,  was  to  be  taken  as  a  part 
of  it.  But  as  to  the  additional  land  given  by  the  codicil,  the  de- 
vise was  void,  it  being  devised  only  by  the  codicil,  which  was 
subsequent  to  the  statute. 

But  a  will  of  personal  estate  admits  of  a  difierent  consideration: 
for  where  a  testator,  by  a  will  dated  prior  to  the  statute,  devised 
the  residue  of  his  personal  estate  to  be  laid  out  in  land,  and  settled 
to  certain  charitable  uses  ;  and  after  the  statute,  made  a  codicil, 
by  which,  after  giving  a  few  legacies,  he  confirmed  the  will ;  Lord 
Northington  declared  so  much  of  the  will  as  related  to  the  re- 
sidue, to  be  void  by  the  statute;  the  codicil,  in  this  case,  by  alter- 
ing the  disposition  of  the  residue,  and  confirming  the  will,  mak- 
ing a  new  publication  of  it. 

A.  (before  the  statute)  gave  real  and  personal  estate  to  a  use 
that  would  be  within  the  statute,  and  to  another  use  that  would 
not  be  affected  by  it:  B.  (after  the  statute)  gave  personal  estate 
to  the  use  of  ^.'s  will :  the  estate  of  A.  being  sufficient  for  the 
first  use,  the  whole  of  the  second  gift:  shall  go  to  the  valid  use. 

As  land  itself  cannot  be  devised  to  a  charitable  use,  so  neither 

can  personal  estate  be  laid  out  in  land  :  but,  {a)  if  money  is  given 

to  be  laid  out  in  lands  or  othemise^  as  the  executors  shall  be  ad^ 

■  vised;  or,  if{b)  the  testator  directs  monerj  to  be  placed  in  the  funds, 

untti 
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iintilitcan  belaid  (mt  in  lands  to  the  satisfaction  of  his  Inistees ;  it  Ambl.  210. 
hath  been  determined,  that  such  devise  is  good,  by  reason  of  the  Higlunore,  79. 
election  given  to  the  trustees.  But  it  liath  been  {a)  adjudged,  that  c,irt'is  w^  ^" 
a  devise  of  money  to  be  laid  out  in  land,  and  nntil  an  eligible  pur-  Hatton, 
chase  can  he  made,^  to  he  placed  out  at  interest,  is  void,  because  i4Ve!,.  537. 

land  ultimately  is  the  thing  intended  to  be  given.  1^)  Gricv^  v. 

•^  °  °  Case,  4  Br. 

Ch.  Rep.  67. 

A  devise  of  money  to  trustees  to  erect  (b)  an  hospital,  in  some  ((,)  Vaughan  v. 
convenient  place  in  or  near  the  city  of  Y. ;  or,    in  (c)  order  to  Farrer,  2  Ves." 
and  towards  ert?cti?ig  a  school;  was  thought  by  Lord  Hardwicke  ^^^• 
not  to  be  within  the  statute ;  there  being  no  express  direction  3^^^ ^^'^'^  ^' 
to  lay  it  out  in  the  purchase  of  land ;  for  that  erect  as  much  in  2  Ves.  185. 
imports  foundation  as  building.     And  where  {d)  indeed  it  was  A  gift  of  perl 
manifestly  the  intention   of  the  testator,  that  the  money  should  ^onalty  to 
be  laid  out  in  land ;  his  lordship  held,  that  though  it  could  not  ^hodwas 
be  lawfully  so   applied,    yet  it  might   be  lawfully  applied  in  holden  good 
building  upon  land  already  appropriated  to  charity,  or  which  by  Lord 
the  trustees  could  get  by  the  generosity  of  any  person.     But  '^^"^''^oiv. 
later  [e)  determinations  have  said,    that  if  a   building  be  ex-  nelaU?mu 
pressly  directed  to  be  built  upon  ground  purchased  with  the  Hams,  4  Br,' 
testator's  money,  a  court  of  equity  is  not  at  liberty  to  direct  it  Ch.  Rep.  526. 
to  be  built  upon  ground  acquired  by  other  means ;  even  though  ^^  Attorney 
there  be  a  clause  in  the  will  empowering  the  trustees,  in  case  BowE^,  ^Atk 
the  declared  intention  cannot  take  effect  by  law,  to  lay  out  the  806.  2  Ves. 
money  to  other  charitable  uses  as  near  such  intention  as  the  law  547-  S.  C. 
will  admit.  (^)  Attorney 

General  v. 
Tyndall,  Ambl.  614.    Pelham  v.  Anderson,  i  Br.  Ch.  Rep.  444.  note.    Attorney  General  v 
Nash,  3  Br.  Ch.  Rep.  j88. 

And  where  money  (/)  was  bequeathed  to  erect  a  school-house  (/)  Attorney 
in  a  parish,  and  there  was  a  piece  of  waste  ground  belonging  to  General  v. 
the  parish,  on  which  an  old  school-house  formerly  stood,  yet,  ^y^^>  -^'"^'• 
as  the  will  did  not  point  to  this  particular  ground,  the  Court  ^^1;  ^  7""  ^^' 
would  not  order  the  money  to  be  laid  out  upon  it.      IjThe  words  note.  S.  C. 
"erect  or  build"  import  that  land  is  to  be  bought,  unless  the  That  a  bequest 
will  manifests  a  purpose  that  it  is  to  be  otherwise  procured.  II         of  money  to 

,      ,     ,       ,    -  .      .  ...  """d  or  repair 

upon  land  akeady  in  mortmain,  is  not  vnthm  the  statute,  see  Brodie  v.  Duke  of  Chandois, 
I  Br.  Ch.  Rep.  444.  note.  Attorney  General  v.  Bishop  of  Chester,  Id.  444.  Glub  v.  Attorney 
General,  Ambl.  373.  Harris  v.  Barnes,  id.  651.  Chapman  v.  Brown,  6  Ves.  404.  Attorney 
General  v.  Parsons,  8  Ves.  186.  Attorney  General  T.Da%'ies,  9  Ves.  5^,1;.  A  bequest  for  re- 
building, repaii-ing,  altering  or  adding  to  and  impro\dng  alms-houses,"^  is  valid  to  the  extent 
of  any  application  to  the  land  akeady  in  mortmain  ;  but  bad,  as  to  any  additions  to  be  made 
by  the  acquisition  of  other  land.    Attorney  General  v.  Parsons,  ubi  supra. 

A  devise  of  money  to  the  corporation  of  Queen  Anne's  Bcuntij,  Widmore  v. 
was  holden  void,  because  they  are  bound  by  their  rules  to  lay  Woodroffe, 
out  the  money  in  land ;  and  though  the  crown  has  power  to  make  ^^^^-  *536- 
new  rules,  the  devise  could  not  be  supported,  because  it  must  Ihereforr'to 
be  regulated  by  the  rules  in  being  at  the  time  of  the  testator's  the  society  for 
decease.  increasing 

,.  .        .      _  "  Clergymen's 

imngs  ift  Jingland  and  Wales,  for  the  perpetual  purpose  of  increasing  their  linngs,"  was 
declared  void,  there  being  no  society  that  answers  the  description,  but  that  of  theeovemoru 
ot  Queen  Ame's  Bouvfy,    Middleton  v.  Clitherow.  6  Ves.  734.il 

F  2  Illf 
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aVes.  18S-9.  |(If  a  large  personal  estate,  said  Lord  Hard'^icke^  is  left  to 

trustees  for  a  charitable  use,  which  they  direct,  and  there  is  no 

occasion  to  come  to  a  court  of  equity  for  direction,  there  is 

nothing  in  this  statute  which  restrains  the  trustees  from  laying  it 

out  in   land ;  because,  by  the  express  proviso,  all  purchases  to 

take  effect  in  possession    are   good   notwithstanding   the   act, 

which  is  a  matter,   perhaps,  that  may  want  a  remedy.     The 

clause  of  the  purchases,  I  very  well  know,  was  put  in  relative 

to  Queen  Anne's  Bcnmty,  and,  whether  that  may  want  a  remedy 

hereafter,  may  be  a  question.  || 

Biirn's  E.  L,  If  a  man  devise  his  land  to  trustees  to  be  turned  into  money, 

tit.  Mortmain,   and  that  money  laid  out  in  a  charity^   ||  whether  the  charity  be  in 

Gravenorv.  E7ipland  OY  elsewhere  11,  it  is  not  good  within  this  act:  for  it  is 
Hallura.Ambl.         *  ^       .  .  ^     r  1       1         ° 

641.  Attorney  ^^  mterest  arismg  out  01  land. 

General  v. 

Lord  Weymouth,  Id.  20.     Durour  v.  Mottcux,  i  Ves.  320.     Curtis  v.  Hatton,  14  Ves.  53 7. 

Attorney  Ge-  So,  a  devise  of  a  mortgage,  or  of  a  term  of  years,  to  a  charity, 
Tieral  v.  Mey-  is  not  good;  for  the  words  of  the  statute  are,  that  the  lands  shall 
nek,  2  Ves.  ^^^^  ^^  conveyed  or  settled,  for  any  estate  or  interest  la'hatsoever,  or 
General  v.  ^"j/  "^(^ys  charged  or  incumhei'ed,  in  trust  or  for  the  benefit  of  any 
Graves,  Ambl.  charitable  use.'\ 
i^j.  Attorney 

General  v.  Tomldns,  Id.  216.  Attorney  Ge.ieral  v.  Caldwell,  Id.  635.  Pickering  v.  Lord 
Stamford,  2  Ves.  Jun.  272.  581.  3  Ves.  392.  492.  White  v.  Evans,  4  Ves.  22.  Paice  V. 
Archbishop  of  Canterbury,  14  Ves.  364.  Currie  v.  Pye,  17  Ves.  462.  A  lease  for  years 
from  the  crown  of  the  right  and  power  of  laying  chains  in  the  river  Thames  for  mooring 
ships,  and  of  all  profits  arising  therefrom,  is  an  interest  in  land,  and,  therefore,  within  the 
statute.     Negus  v.  Coulter,  Ambl.  367. 

Knap  v.  Wil-         ||  Money  secured  upon  turnpike  tolls,  or  by  an  assignment  of 

liams,  4  Ves.     the  poor  or  county  rates,  is  within  the  act.     So,   of  navigation 

430.  Howse  V.  gijjjj.gg^ 

Chapman,  id. 

542.    Finch  V.  Squire,  10  Ves.  41. 

Durour  v.  A  bequest  of  money  to  be  laid  out  in  land  to  be  a  fund  for 

Motteur,  ^  perpetual  annuity  of  lol.  per  anjiujn  to  a  minister  to  preach  a 

I  Ves.  320.  sermon  once  a-year  to  the  testator's  memory,  to  keep  his  tomb 
stone  in  repair,  and  the  inscription  thereon,  and  upon  the  stone 
against  the  w'all,  reciting  the  gift,  legible,  of  which  the  minister 
was  then  to  make  oath ;  and  2/.  per  annum  to  the  clerk,  and  2/. 
more  to  the  sexton  for  ever;  \i\\ki  i\l.  per  annum  to  the  mayor 
and  corporation  of  St.  Alban's  for  the  managing  and  keeping 
account  thereof,  was  adjudged  to  be  a  bequest  to  a  charitable 
use,  and  void  within  this  statute.  The  perpetual  annuity  to  the 
minister,  said  Lord  Hardiioicke,  is  a  charitable  use,  which  is 
not  prevented  by  the  addition  of  the  annual  sermon.  So  are 
the  other  two  annuities ;  and  the  rest  is  not  only  a  vain  con- 
comitant of  the  charitable  bequest,  but  a  circumstance  attend- 
ing the  general  execution  thereof.  So  the  gift  to  the  corpo- 
ration is  a  reward  for  their  service,  and  but  a  circumstance 
attending  the  charitable  bequest;  and  though  the  keeping  of 

thiB 


(G)  Of  the  Statute  9  Geo.  2.  c.  36.  6'9 

the  accounts  is  not  void,  yet,  if  the  charity  on  which  it  was  to 
attend  is  void,  it  must  be  so  too. 

Where  a  testator  gave  a  legacy  to  a  charity,  which,  being  Leacroft  v. 
directed  to  be  raised  out  of  his  real  estate,  was  void  by  this  Maynard, 
statute,  and  he  by  a  codicil  revoked  it,  and  gave  a  less  legacy  ^  P* 

*'  instead  thereof,"  to  another  charity;  Lord  !/7i7^;/otu considered 
the  last  as  charged  upon  the  same  fund  with  the  other,  and 
therefore  void  also. 

A  devise  for  a  college  in  one  of  the  universities,  though  not  Attorney 
in  teiininis  for  the  benefit  of  the  college,  yet,  if  it  be  in  truth  J^^l^^^ed^* 
so,  is  within  the  meaning  of  the  exception  in  the  4th  section  of  Ambl.  351. 
the  act,  and  unaiFected  by  the  statute.  Attorney  Ge- 

neral V. 
Andrew,  3  Ves,  63 3 „ 

But,  where  in   an  action  for  dilapidations   by  the  present  Wright  v. 
against  the  late  rector,  it  appeared  that  the  absolute  seisin  in  Synithies, 
fee  of  the  land  upon  which  part  of  the  buildings  in  question  ^°    ^^*'  '*°' 
stood  was  in  certain  devisees  since  this  statute,  and  that  no  con- 
veyance was  enrolled  according  to  the  first  section  of  it,  nor 
any  disposition  made  of  it  to  any  college  according  to  the  fourth 
section  ;  it  was  holden,  that  though  successive  rectors  had  been 
in  possession  of   the  land  for  above  fifty  years  past,  yet  no 
presumption  could  be  made  of  any  such  conveyance  enrolled, 
(which,  if  it  existed,  the  party  might  have  shewn,)  and  con- 
sequently that  the  rector  had  no  title  to  the  land ;  although  it 
appeared  also,  that  one  of  those  devisees  was  the  then  rector, 
and  that  the  title  to  the  living  was  in  Baliol  college,  Oxford.  |1 

If  a  man  gives  a  legacy  to  his  executors  by  name,  and  then  Arnold  v. 
devises  a  copyhold  to  ^.,  he  paying  his  executors  1 000/,,  and  Chapman, 
gives  the  residue  of  his  estate  to  a  charity;  this  1000/.  will  go  to  ^     ^^'  ^°  ' 
the  executors,  not  for  their  private  benefit,  but  in  their  capacity 
of  executors,  for  the  purposes  of  the  will ;  and  being  a  charge 
on  the  real  estate,  is  within  the  statute,  and  a  void  bequest. 

A,  H.  having  a  considerable  estate  in  land,  and  also  a  large  Campbell  v. 
personal  estate  upon  mortgage  on  lands  in  Norfolk,  devised  a  Earl  of  Rad- 
sum  of  7000/.,  to  be  laid  out  after  the  death  of  his  wife,  in  ^^J"'  iB^r.Ch., 
the  purchase  of  lands  in  Ireland,  the  rents  and  profits  to  be 
distributed  among  poor  persons  in  Ireland.  E.  H.  his  widow 
and  executrix,  proved  his  will,  and  afterwards,  by  her  will 
reciting  the  will  of  A.  H.,  and  that  his  personal  estate  was  out 
upon  mortgage  in  Norfolk,  she  ordered  her  real  estate  to  be 
sold,  and  the  7000/.  to  be  paid  to  the  uses  declared  by  the  will 
of  A.  H.  —  By  the  Lords  Commissioners,  Ltynghhoroiigli,  Ash- 
hurst,  and  Hotham  —  the  bequest  to  the  charity  would  be  good, 
being  to  a  charity  in  Ireland,  if  it  was  not  made  otherwise  by 
the  circumstance  of  the  money  being  upon  mortgage  on  an 
estate  here,  which  could  not  be  liable  to  the  devise  to  a  charity: 
but  it  is  too  late  to  take  that  objection  on  the  will  of  E.  H.  she 
admitting  by  the  devise  to  the  same  uses,  that  she  had  personal 
•state  of  the  testator ;  she  is  therefore  paying  a  debt,  not  giving 

F  3  money. 
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Blandford  v. 
Tackerell, 
4  Br.  Ch.Rep. 
o94- 

Jones  V.  Wil- 
liams, Ambl. 


money,  that  is,  upon  mortgage,  but  onl}'  admitting  that  she  had 
7000/.  personal  estate  from  him ;  which,  as  she  was  executrix 
and  residuary  legatee,  is  admitting  a  debt  to  his  estate.  Al- 
though the  Court  will  not  marshal  assets  for  a  charity,  yet  it 
will  make  the  legatees  go  upon  the  mortgage. 

A  charitable  devise  for  general  purposes  is  void  within  the 
statute :  secus,  of  a  devise  for  the  benefit  of  persons  sustaining 
a  certain  character,  as  children  and  grandchildren. 


A  bequest  of  money,  to  arise  by  sale  of  lands,  to  be  applied 
in  water-works  for  the  use  of  the  inhabitants  of  a  town,  is  a 
publick  charitable  use,  and  therefore  within  the  statute  and 
void. 

A  bequest  of  money,  to  be  laid  out  in  heritable  securities  in 
Scotlandy  is  not  within  the  statute.] 


Oliphant  v. 

Hendrie,  i  Br 

Ch.  Rep.571. 

Mackintosh  v.Townsend,  16  Ves.  330.  S.  P. 


Doe  V.  Cope- 
stake,  6  East, 
328.. 


[|  A  devise  to  trustees  of  a  reversion  in  land  (after  payment  of 
debts,  &c.,  which  were  found  to  be  paid)  to  be  applied  by  them 
and  their  successors,  and  the  officiatino-  ministers  for  the  time 
bemg,  of  a  Methodist  congregation,  as  they  should  from  time  to 
to  time  think  fit,  is  not  a  devise  to  charitable  uses  within  this 
statute,  and  the  trustees  are  entitled  to  recover  at  law,  in  what- 
ever manner  the  Court  of  Chancery  may  hereafter  deal  with 
their  application  of  it.|| 


CHURCHWARDENS. 


{a)  Of  their  (^HURCHWARDENS  {a)  are  officers  instituted  for  the  be- 
first  institu-  ^  nefit  and  advancement  of  religion.    ||  Their  principal  duty,  as 

SnetSpar.  ^^^"'  "^""'^  imports,  is  the  care  of  the  church,  which  respects  five 
Antiq.  649.  '  po^^ts.  I. The  fabrick  or  building.  2.  The  utensils  and  furniture. 
Of  sidesmen,    3- 1  he  churchyard.    4.  Certain  matters  of  good  order  concerning 

or  sinodsmen,  the  church  and  church-yard.   c.  The  endowments  of  the  church. 

Tide  Degg  s  ^  j 

Parson,  183.  [Burn's  E.L.  tit.  Churchwardens.  Walter  Reynold's  Constit.  An.  1322.  §6.  Chichley's 
Constit.  An.  1416.  2  Johnson's  E.  L.]  See  «  The  Duty  of  Churchwardens  respecting  the 
Church,"  a  very  useful  little  tract  by  Dr.  Napleton,  Chancellour  of  the  diocese  of  Hereford, 

But,  though  they  deal  chiefly  in  matters  belonging  to  the 
church,  yet  are  they  every  where  treated  of  in  our  law  books  as 
{b)  temporal  persons,  and  are  considered  in  favour  of  the  church 
for  some  purposes,  as  a  (c)  lay  corporation  vested  with  a  Jemporal 
right  in  their  offices,  and  a  special  properly  in  the  goods  be- 
iloU.Abr.393.  longing  to  the  church  j  which  further  appears  by  the  duties 

15  jjijoined 


(A)r;rfeHard. 

.379- 

(c)  And  may 
take  goods  for 
the  benefit  of 
the  church. 
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injoined  them  by  several  statutes  and  acts  of  parliament;  as  will  March, 66.  but 
be  more  fully  explained  under  the  following  heads.  "^^  '^"^^J 

o  II      ^  1   u      r        -p  Ambl.  644. 

I  balk,  167.  and  therefore,  if  a  feoffment  be  made  to  the  use  of  the  churchwardens  of  I).,  the 
use  IS  void,  iz  H.  7.  37.  Kelw,  32.  a.  Finch's  Law,  8vo.  edit.  178.  Co.  Lit.  3.  a.  S.  P.  March, 
^^•^•?'TP^^  ^"''-  ^nd  vide  Duke's  Char.  Uses,  8z., where  it  is  said,  that  lands  given  them  for 
a  chantable  use,  shall  be  a  good  appointment  within  the  43  El.  c.  4.  But,  by  custom,  in 
»ome  places,  as  in  London,  the  parson  and  churchwardens  are  a  corporation,  and  may  pur- 
chase and  demise  lands,  <^c.  Cro.  Ja.  532.  March,  66,  67.  Lane,  21.  5  Mod.  395.  And 
«.  VVhether  they  may  not  have  land  by  prescription  for  the  reparation  of  the  church  ?  But, 
admitting  they  may,  yet  they  cannot  prescribe  generally  in  non  decimando,  for  they  are 
not  spu-itual  persons,  though  theii-  office  be  a  kind  of  ecclesiastical  office.  Roll.  Abr.  653. 
a  Roll.  Rep.  107.    Comp.  Incumb.  507,  508. 

II  They  are  also  overseers  of  the  poor  by  the  stat.  43  Eliz.  c.  2.  Biu-n's,  E.  L, 
and  as  such  are  joined  with  the  overseers  appointed  by  the  jus-  *«•  Ckurc/i- 
tices  of  the   peace  in    all   matters   relating  to  the  poor,   and  «'«'''^^«*'  §  9- 
indeed   the  churchwardens  were   the   original   overseers  long 
before  there  were   any  others  specially   appointed  by  act  of 
parliament. 

They  are  not  an  integral  part  of  the  body  of  overseers,  so  R.  v.  Nant- 
that  acts  done  by  a  majority  of  the  conjoint  body,  or  by  the  ^ich,  16  East, 
number  required  by  the  legislature,  will  bt  valid  without  them.    c'.ftoifaEast 

168. 

But  their  duty  as  overseers  does  not  extend  to  townships,  R.  v.  Xant- 
which  maintain  their  own  poor,  and  in  which   overseers  are  ^^ich,  wii 
appointed  under  the  stat.  13  &  14  Car.  2.  c.  12.  §  21.,  for  those  '"P''''' 
townships  are  to  be  considered  as  not  having  churchwardens. 

The  St.  9  G.  I.  c.  7.  enables  them  to  purchase  a  workhouse  for 
the  poor,  || 

(A)  Of  the  Manner  and  Right  of  choosing  Church- 

wardens. 

(B)  Of  their  Interest  in,  and  Power  over  the  Things 

belonging  to  the  Church. 

(C)  Of  their  Power  and  Duty  in  making  Rates  in 

Matters  relating  to  the  Church. 

(D)  Of  their  Power  and  Duty  in  making  Present- 

ments, and  hindering  Irreverence  in  the 
Church. 

(E)  Of  their    Accounts;    and    herein    of  Actions 

brought  by,  or  against  them,  and  the  Re- 
medies they  have  when  their  Time  is  ex- 
pired. 
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(A)  Of  the  Manner  and  Right  of  choosing  Church- 
wardens. 

Cro.  Jji.  i^:.  T^Y  die  comnion  law,  the  right  of  choosing  churchwardens 
^'"°;  ^^^^''  •^^^'  belongs  to  the  parishioners,  who  are  to  be  at  the  charge  of 

a  Rolh  Abr.^  repairing  the  church,  <^r.,  and  (a)  therefore  it  is  but  fitting  that 
^34.  pi.  I.  they  should  have  it  in  their  power  to  determine  what  persons 
Hard.  379.  are  proper  to  be  entrusted  in  these  concerns:,  nor  {b)  doth  any 
Kaym.  439.  canon  deprive  them  of  this  right ;  for  though  by  custom  the 
the  lord  of  parishioners  in  some  places  choose  one,  and  the  parson  another; 
the  manor  vet  this  is  by  virtue  of  the  custom ;  the  validity  of  which,  as 
prescribeth  for  of  all  other  customs,  must  be  determined  in  the  king's  temporal 
the  appoint-  courts :  (c)  nor  can  the  archdeacon  or  any  others,  who,  by 
church-  virtue  of  their  offices,  are  to  swear  and  admit  them,  control  any 

wardens:  and    such  election;  for  herein  their  offices  are  purely  ministerial, 
this  shall  not 

be  tried  in  the  ecclesiastical  coiu-t,  although  it  be  a  prescription  of  v.hat  appertains  to  a 
spiritual  thing.  God.  153.]  That  they  maybe  chosen  by  a  select  vestry,  vide  Jones,  439. 
Cro.  Car.  551.  But  <]u.  They  are  to  be  chosen  e\ery  Eaater  week,  or  some  week  following, 
according  to  the  direction  of  the  ordinary.  Can.  89.  What  persons  are  exempted  from 
serving,  vide  head  of  Privileges,  and  i  W.  and  M.  c.  18.  by  which  statute,  if  any  dissenting 
from  the  church  be  chosen  chnrch\\  ;irden,  he  may  execute  the  office  by  a  sufficient 
deputy,  by  him  to  be  pro^^ded,  who  shall  comply  with  the  laws  in  that  behalf,  (a)  And 
hence  also  it  is,  that  in  London,  where  the  parson  and  churchwardens  are  a  corporation, 
and  may  purchase  and  demise  lands,  and  dispose  of  goods,  the  churchwai'dens  are  always 
chosen  by  the  parishioners.  Cro.  Ja.  532.  March  66.  Lane,  23.  [But  the  canon  shall 
take  place  in  the  new-erected  parishes  in  London  (unless  the  act  of  parliament,  in  virtue  of 
\frhich  any  parish  was  erected,  shall  have  specially  provided,  that  the  parishioners  shall  choose 
both;)  inasmuch  as  no  custom  can  be  pleaded  in  such  new  pai'ishes.  Gibbs,  215.  {b)  By  89th 
canon,  ann.  1603,  churchwardens  are  to  be  chosen  by  the  parson  and  parishioners  jointly,  if 
it  may  be:  if  not,  the  parson  names  one,  and  the  parishioners  are  to  choose  another.  But 
this  canon  is  said  not  to  be  regarded  by  the  common  law.  Hard.  378.  per  Hale.  Carth.  118. 
S.  V.  per  Holt,  Ch.  Just,  But  vide  2  Vent.  41.,  and  the  following  case.  There  was  a  custom 
for  the  parson  to  appoint  one  churchwarden,  and  the  two  old  churchwardens  the  other :  but 
5t  went  no  further.  The  two  old  churchwardens  could  not  agree ;  so  the  one  presents 
Berwick,  and  the  other  Catton.  And  the  Court  held,  that  by  this  disagreement  the  custom 
\7as  laid  out  of  the  case  ;  and  then  they  must  resort  to  the  canon  :  under  which,  Catton  being 
duly  elected,  they  decreed  for  him.  Catton  v.  Berwick,  i  Str.  145.]  (r)  For  if  the  arch-, 
deacon  refuseth  them,  a  mandamm  lies ;  of  which  there  are  numberless  instances.  Vide 
6  Mod.  89.  2  Lord  Raym.  ico8.  3  Salk.  88.  And  where,  for  a  false  return,  an  action  on 
the  case  lies,  2  Lutw.  1012.  And  that  in  such  action  both  the  churchwardens  may  join^ 
3  Lev.  362.  And  for  an  ill  and  evasive  return,  vide  Vent.  267.  2  Salk.  433.  pi.  14.  AnJ 
that  before  he  is  sworn  he  may  officiate.  Vent.  267.  And  that  there  is  no  fee  due  for  swear- 
ing him,  except  by  custom.     Salk.  330.  pi.  2. 

Carth.  118.  And  though  by  custom  the  rector  or  vicar  may  name  one,^ 

yet  where  the  vicar  of  St.  Giles  in  Northampton  was  under  a 
deprivation  for  not  taking  the  oaths  to  King  William  and  Queen 
Mary^  and  the  church  being  vacant,  the  parishioners  proceeded 
to  the  election  of  two  churchwardens,  and  presented  them  to  be 
sworn ;  but  the  registrar  of  the  consistory  court  being  a  friend 
to  the  vicar,  refused  to  swear  them,  unless  that  person,  whom 
the  late  vicar  approved,  was  nominated  one,  a  mandamus  was 
granted. 

The 
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Tlie  parishioners  are  also  judges  of  the  fitness  and  qualifications  Caith.  393. 
of  the  persons  they  choose  for  that  office ;  and  therefore,  where  ^'^f-  ^  ^• 
to  a  mandamus  to  swear  a  churchwarden,  chosen  according  to  ^-  ^'.  |p 
custom,  the  archdeacon  returned,  that  the  person  presented  was  Comb.  417. 
a  poor  dairy-man,  who  had  no  estate,  and  was  persotia  minus  S.  C.  Salk. 
habilis  Sf  idonea  for  that  office;  the  Court  granted  a  peremptory  i66.pl.5,S.C. 
mandamus.  ^^^^'^''-j^^- 

Raym.  138.  S.  C.    5  Mod.  325.  S.  C. 

\_Ma7idamus  to  the  archdeacon  of  Colchester^  to  swear  Rodnejj  i  str.  610. 

Fane  into  the  office  of  churchwarden.     He  returns,  that  before  Although  the 

the  coming  of  the  writ,  he   received   an  inhibition   from  the  Parishioners 

Bishop  of  London,  with  a  signification  that  he  had  taken  upon  !!ff'''^^i  "'^" 
1  •        w-  .  •       1  •    '^       T-.       1        1      /--,  1  '  ver  so  Ions 

himselr  to  act  ni  the  premises.     But  by  the  Court  —  the  return  to  choose 

is  ill.     It  doth  not  appear  that  the  town  of  Colchester  is  within  chuixhv.ar- 

the  diocese  of  the  bishop  who  inhibits :  besides,  the  archdeacon  ^^^".^'  ^^'^  ^'^^ 

is  but  a  ministerial  officer,  and  is  obliged  to  do  the  act,  whether  no  power 'o? 

it  be  of  any  validity  or  not.     And  a  peremptory  mandamus  was  appointin'^ 

granted.  them.    Stutter 

V.  Freston, 

I  Str. 52. 

There  hath  been  some  diversity  of  opinion  among  the  judges,  Rex  v.  White, 
whether  it  be  a  good  return  to  a  mandamus  to  swear  a  church-  2  Ld.  Raym. 
"warden,  that  he  was  not  elected,  inasmuch  as  the  archdeacon  J^/^-    ^^^^'' 
cannot  judge  either  of  the   election  or  of  the  qualities  of  the   ^ '        Reein 
person  elected.     But  the  proper  distinction,  as  to  this  point,   v.  Guise,  Id. ' 
Dr.  Burn  thinks  is  taken  in  the  case  of  Q.  v.Twitty  («),  M.  i  An.   1008. 
Mandamus  to  swear  a  churchwarden,  suggesting  that  he  was  (")  ^  Salk.43i. 
duly  elected.     The  return  was,  that  he  was  7iot  duly  elected.     It 
was  objected,  that  this  was  not  a  good  return.  But  by  Holt,  C.  J. 
—  Where  the  writ  is,  to  swear  one  dulij  elected,  there  a  return 
that  he  was  not  duly  elected,  is  a  good  return ;  for  it  is  an  answer 
to  the  writ :  but  where  it  is  to  swear  one  chosen  churchwarden, 
there  a  return  that  he  was  not  duly  choselt,  is  naught,  because  it 
is  out  of  the  writ  and  evasive. 

To  a  mandamus  to  swear  the  plaintiff  churchwarden  oi  Heston  Hubbard  v. 
in  Middlesex,  the  defendant  returned,    that  he  was  not  duly  Sii-  Henry 
elected.     In   the  course  of  the  trial,  the  question  was,  Where  P^""ce,  2  Str. 
the  common  right  of  choosing  churchwardens  rests  ?  The  plain-      ^ 
tiff  insisted,  it  was  in  the  parishioners  at  large  as  to  both  the 
churchwardens,  and  would  thei'efore  have  left  it  upon  the  de- 
fendant to  shew  a  custom  or  right  in  the  parson  to  name  one. 
The  defendant  on  the  contrary  insisted,  that  of  common  right  it   ■ 
was  in  the  parson  and  parishioners,  and  therefore  it  lay  upon  the 
plaintiff  to  prove  a  custom  in  the  parishioners  to  choose  both. 
And  of  this  opinion  was  Lee  C.  J.,  and  that  though  there  are 
some  dictums  to  the  contrary,  yet  they  had  never  been  regarded. 
The  plaintiff,  therefore,  went  on  to  prove  a  custom  to  choose  both 
by  the  parishioners,  but  failed  in  it ;  it  appearing  that  though  the 
parson  had  generally  left  it  to  the  parishioners,  yet  he  had  some- 
times interfered.    Lee  C.  J.  likewise  held,  that  a  curate  stood 
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in  the  place  of  the  parson,  for  the  purpose  of  nominating  one 
churchwarden. 
Rexv.Dr.Har-       A  mandamus  was  directed  to  the  commissary  of  the  consisto- 
ris,  3  Burr.       rial  and  episcopal  court  of  the  Bishop  of  Winchester  for  the  parts 
Re*"'    ^  S^C    °^  '^^^  to  admit  and  swear  Henry  Griffith  and  Thomas  Garner 
P-43  •   •   •  churchwardens  of  the  parish  of  Saint  Olave,  Southisoark.     And  a 
like  mandaraus  was  also  directed  to  him  to  admit  and  swear  an- 
other set  of  churchwardens  into  the  same  office.    The  commissary 
returned,  that  a  cause  was  depending  before  him,  in  which  it  was 
disputed,  which  of  the  two  sets  of  churchwardens  had  been  duly 
elected,  and  till  that  is  determined,  he  cannot  admit  either  one 
set  or  the  other. — By  Lord  Mansfield  and  the  court  —  The  re- 
turn is  bad ;  the  commissary  cannot  try  the  right.     He  ought  to 
obey  both  writs,  and  it  is  of  no  prejudice  to  either  party. — It 
was  proposed  by  the  Court,  and  consented  to  by  the  pai'ties,  to 
try  the  right  on  a  feigned  issue ;  the  execution  of  the  peremp- 
tory mandamus  to  be  suspended  till  after  the  trial,  and  then  the 
peremptory  mandamus  to  go  to  swear  in  those  that  should  prevail 
on  the  trial. 
Castle  V.  Rich-      To  a  Ubel  in  the  ecclesiastical  court  for  not  taking  upon  him 
ardson,  a  Sir.   the  office  of  chapel-warden,  the  defendant  pleads  that  it  is  a 
^'•^*  donative,  and  thereupon  moves  for  a  prohibition.     Upon  debate, 

it  was  denied ;  the  whole  court  being  of  opinion,  that  though 
there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  parish 
officers,  there  was  none ;  for  they  are  the  officers  of  the  parish, 
and  not  of  the  patron  of  the  donative.] 
Mich.  27.  Car.       Prohibition  was  granted  nisi  to  the  ecclesiastical  court,  in  a 
3.  in  B.  R.  be-  case  where  J.  S.  sued  as  churchwarden  of,  Sj-c.  in  Colchester,  on  a 
tween  Whaley  suggestion,  that  in  Colchester  there  is  a  custom  for  the  inhabitants 
Keb  *  ^^  elect  the  church  wardens,    and  that  A.   and  B.  were  duly 

54a.  S.  C.  *  elected,  which  matter  the  defendant  had  pleaded  in  the  spiritual 
court ;  but  the  plea  was  refused ;  but  it  appearing  that  J.  S.  was 
churchwarden  de  facto,  chosen  by  the  parson,  and  that  he  all  the 
year  acted  as  such ;  and  that  he,  with  the  inhabitants  and  an- 
other churchwarden,  made  the  tax  for  which  the  defendant  was 
sued  in  the  ecclesiastical  coui't;  the  rule  for  a  prohibition  was 
discharged ;  for  j9«*  Cur\  where  the  question  is  only.  Who  is 
churchwarden  ?  if  such  custom  is  alleged,  a  prohibition  shall  be 
granted :  but  the  matter  here  is  for  a  tax  for  the  repair  of  the 
church ;  and  it  is  not  material  now  whether  he  was  duly  elected 
or  not ;  it  is  sufficient  that  he  was  guardian  de  facto  ,•  and  it  may 
be  as  well  put  in  issue,  Whether  the  minister  was  a  rightful  mi- 
nister ?  Besides,  this  tax  is  not  rated  by  the  churchwardens,  for 
they  have  no  such  power ;  but  it  is  a  common  charge,  imposed 
by  the  major  part  of  the  parishioners ;  and  the  churchwardens  do 
no  more  in  assessing  it,  than  the  other  parishioners ;  and  the  tax 
will  be  well  assessed  by  the  major  part  of  the  inhabitants,  though 
the  churchwardens  are  against  it :  their  chief  business  is  in  col- 
lecting it;  and  the  matter  is  a  matter  of  ecclesiastical  cog- 
nizance ;  for  the  spiritual  judge  may  enquire  touching  the  want 
of  reparations  of  the  church.    And  Note^  That  upon  the  rule  for 

dis- 
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discharging  the  prohibition,  all  this  matter  was  ordered  to  be  en- 
tered, for  fear  it  should  be  afterwards  thought,  that  a  prohibition 
was  decreed  whei'e  a  custom  v/as  in  question. 

II  Where  one  of  the  churchwardens  was  appointed  by  the  R.  v,  Commis- 
rector,  and  the  other  chosen  by  parishioners  paying  scot  and  sary,  &c,  of 
lot;  and  at  the  election  of  the  latter  there  was  no  regular  pre-  ^"  ^^ ^5^^^°^ 
siding  sworn  officer,  but  the  rector's  churchwarden  in  fact  pre-     -g^^    _  * 
sided :  it  was  adjudged,  that  the  control  of  the  election  devolved 
at  common  law  upon  the  electors  themselves  {a) ;  but  that,  un-  (a)  Stoughton 
less  there  were  a  custom  to  regulate  the  time  for  making  the  elec-  I*c.^^"° '^' 
tion.  It  was  not  competent  to  a  majority  01  the  electors  assembled 
at  the  election  to  narrow  the  period  which  the  common  law 
would  allow ;  and  that  therefore  a  resolution  by  them  that  it ' 
should  conclude  at  a  given  time  must  at  least  limit  a  time  rea- 
sonable in  itself  as  to  numbers  and  distance,  and  be  of  sufficient 
notoriety ;  but  that  whether  a  resolution  by  a  majority  of  the 
vestry  on   the  first  day  of  the  election  to  close  the  poll  at  four 
o'clock  on  the  next  day  in  a  parish  where  the  number  of  elec- 
tors did  not  exceed  180,  and  where  the  affidavits  stated  a  custom 
for  200  years  not  to  keep  the  poll  open  for  more  than  two  days, 
and  no  instance  within  living  memory  of  extending  it  beyond 
4  o'clock  of  the  second  day,   were  sufficient  to  warrant  the 
closing  of  the  poll  at  that  time,  whilst  some  of  the  voters  were 
coming  in  to  poll,  and  others  had  no  notice  of  the  resolution ; 
was  a  fit  question  to  be  tried  on  a  mandamus. 

An  indenture  binding  out  a  poor  apprentice  executed  by  W.  S.  R-  v*  Hmck- 
churcJvwarden,  and  J.  G.oveiseer  oi'  the  poor  of  a  hamlet  main-  ^,^_'  ^^  ^^^* 
taining  its  own  poor  separately  from  the  parish  at  large,  not 
being  impeached  by  evidence  negativing  its  execution  by  a  ma- 
jority of  the  churchwardens  and  overseers  of  the  hamlet,  was 
deemed  good,  the  Court  intending  that  there  were  two  overseers 
for  the  hamlet  as  required  by  stat.  13  &  14  C.2.  c.  12.  §21., 
and  only  one  churchixarden  in  the  same  place  by  custom.  H 

(B)  Of  their  Interest  and  Power  over  the   Things 
belonging  to  the  Church. 

'THE  churchwardens,  when  chosen,   are  a  corporation  en-  Roll.Abr.i9j. 

trusted  with  the  care  and  management  of  the  goods  belong-  2  Inst.  49a. 
ing  to  the  church,  which  they  are  to  order  for  the  best  advantage  *RolI-K^ep.67 
of  the  parishioners:  they  are  likewise  enabled  to  take  goods  for  ^  Brownl.ai?. 
the  benefit  of  the  church ;  but  cannot  dispose  of  them  without  the  Comp.  In- 

consent  of  the  parishioners.  ciimb.  390. 

^  [z  P.  Wms. 

115.    Where  an  obligation  is  made  to  them  and  their  successors,  and  they  die,  their  execu- 
tors shall  have  the  action,  and  not  their  succe^sori,    Viii.  tit.  Churchwardens,  D.] 

They  have  such  a  special  property  in  the  [a)  organ,  {b)  bells,  F.N.  B.91.  K. 
(c)  parish  books,  {d)  Bible,  chalice,  surplice,  ^c*  belonging  to  (a)Roll.Abr, 
the  church,  that  for  the  taking  away,  or  for  any  damage  done  A^^q^^,^  ^^^ 

any     ^      ' 


76 


CHURCHWARDENS. 


s.c 


145.  179.  any  of  these,  they  may  (e)  bring  an  action  at  law;  and  therefor* 

(c) 5 Mod. 3 95,  ^y)  the  parson  cannot  sue  for  them  in  the  spiritual  court. 
_396.     -Ld. 

Raym.  337.  ((/)  Roll.  Rep.57.  (e)  That  the  action  must  be  for  ^owrt  jparoc7«a;«orMm,  and  not 
bona  ecdesicE.  Mod.  65.  ^Jer  C«r.  z  Keb.  675.  S.  C.  and  S.  P.  joer  Cm/-.  Vent.  89.  S.  C.  and 
S.  P.  and  the  Court  inclined  accordingly ;  but  said,  the  precedents  were  both  ways.  —  Where 
they  may  sue  at  common  law  for  damages,  and  in  the  spiritual  court  for  the  things  in  specie. 
Sid.  a8i.     a  Keb.  6az.    (/)  Roll.  Abi-.  393.    a  Inst.  492. 

Cro.  Ja.  234.  If  two  churchwardens  sue  in  the  spiritual  court  for  a  levy 
Yelv.  173.  towards  the  reparation  of  their  church,  and  have  sentence  to 
a  Browm.ai5.  j-gcover,  and  costs  assessed,  and  after,  one  of  thera  releases,  yet 
the  other  may  proceed  for  the  costs,  ^t.  ;  for  churchwardens 
have  nothing  but  to  the  use  of  the  parish ;  and  the  corporation, 
consists  of  both ;  and  one  only  cannot  release  or  give  away  the 
goods  of  the  church. 

Also,  they  have  such  a  special  property  in  the  goods  of  the 

church,  that  when  they  are  stolen  they  may  bring  an  appeal  of 

•  robbery  for  them :    (g)  they  may  also  sue  the  offender  in  the 

spiritual  court  pro  salute  animcCi  but  not  to  recover  damages. 
Regist.57. 

But  the  churchwardens  have  no  right  to,  or  interest  in,  the 
freehold  and  inheritance  of  the  church,  which  [h)  belongs  solely 
And  therefore  ^^  ^^^  parson  or  incumbent, 
the  church-  ^ 

wardens  cannot  grant  a  licence  for  bm'jdng  in  the  church,  that  being  the  freehold  of  the  parson. 
Cro.  Ja.  366.  Noy,  104.  Yet  the  churchwardens,  by  custom,  may  have  a  fee  for  biu-ying  in 
the  church,  because  the  parish  is  at  the  charge  of  repc.*j'ing  the  floor.  Vent.  274.  3  Keb.  504. 
523.  537.  But  the  church-3'ard  is  a  common  burial-place  for  all  the  parishioners.  Comp. 
Incumb.  381.  {h)  If  the  walls,  windows,  or  doors  of  the  church,  be  broken  by  any  person, 
or  the  trees  in  the  church-yard  cut  down,  or  the  grass  thereon  eaten  by  a  stranger,  the  in- 
cumbent shall  have  his  action.  21  H.  7.  21.  b.  Bro.  Trespass,  aio.  38  H.  6.  19.  11  H.4. 
12.    And  60  may  his  lessee,  if  the  church-yard  be  let.    a  Roll.  Abr.  337. 

Vide  I  a  Co.  Also,  the  seats  in  the  church  being  fixed  to  the  freehold,  the 

105.  Hetl.94.  churchwardens  (/)  cannot  dispose  of  them  alone,  nor  can  the 
churchwardens  and  rector  jointly  dispose  of  them  without  the 
consent  of  the  ordinarj^-  and  though  such  dispositions  have  been 
made ;  yet  it  hath  been  always  presumed  that  it  was  so  done 
with  the  consent  and  approbation  of  the  ordinary. 


3  Hawk.  P.  C. 

c.a3.  $44- 
(g)  a  Keb.  23. 
iSid.  a8i. 
a  Inst.  493. 
J  Keb.  743- 

Comp.  In- 
cumb. 381. 


S.  C.  Godb. 
aoo.  S.C. 
Moor,  878. 
S.C.  aBulst. 
150.  Hob.  69. 
Comp.  In- 
cumb. 38a.  Salk.  167.  pi.  7.  I  Wils,  326.  (J)  But  by  the  custom  of  Lowd'on,  the  church- 
wardens have  the  ordering  of  the  seats  there,  for  the  parishioners  are  obliged  to  repair  the 
chancel,  as  well  as  the  body  of  the  church.  Comp.  Incumb- 387,  388.  a  Roll.  Abr.  a 8 8. 
Poph.  140.  2  Roll.  Rep.  24.  And  there  may  be  the  like  custom  elsewhere,  for  the  chvjch- 
wardens  to  dispose  of  seats.  Raym.  246.  admitted  per  Cur.  But  the  churchwardens  must 
shew  some  particular  reason  why  they  are  to  order  the  seats,  exclusive  of  the  ordinary ;  for  a 
general  allegation,  that  they  used  to  repair,  which  is  no  more  than  what  they  are  obliged  to 
by  common  right,  is  not  sufficient.    2  Lev.  241. 


But,  as  seats  are  erected  for  the  more  convenient  attending 
of  divine  service,  and  as  the  parishioners  are  at  the  expence  of 
erecting  them  and  keeping  them  in  repair,  if  any  of  them  be 
taken  away,  though  they  are  fixed  to  the  freehold,  yet  the 
churchwardens,  and  not  the  parson,  shall  bring  the  action  against 
the  wrong-doer. 


Comp.  In- 
cumb. 382. 
8  H.  7.  12. 
Whether 
churchwar- 
dens may  re- 
move seats 
erected  by  a 

itranger  in  the  church.    Vide  Noy,  108,    Comp.  Incumb. 387.    Burn's  E.  L.  tit.  Church,  J i4» 

It 
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It  is  said  to  have  been  liolden,  that  at  common  law  a  church-  Godb.  279. 

warden  may  maintain  an  action  upon  the  case  for  defucino;  a  mo-  ^'^^J  church- 

.      Ill  wardens  them- 

aiument  m  the  church.  ^^^^,^^^  j^^^r  any 

others,  cannot  take  down  arms  in  windows,  or  deface  grave-stones  or  monuments  erected  in 
the  church  or  church-yard ;  and  if  they  do,  an  action  hes  by  the  heirs  or  executors  of  the  par- 
ties for  whom  they  were  erected,.  Roll.  Abr.  625.  Noy,  104.  Godb.  200.  Cro.  Jac.  .-567. 
a  Bulst.  15 1.  Ante,  tit.  Actions  on  the  Case,  (F).  But  the  ordinary  may  deface  any  superstitious 
picture.  Noy,  104.  [Nor  can  any  ornaments  be  set  up  in  the  church  \vithout  his  consent. 
iStr.  576.  But  it  must  be  exercised  according  to  a  prudent  and  leg;»".  discretion,  which  the 
court  of  the  arches  hath  a  right  to  look  into,  and  correct,     z  Str.  ic8o.] 

(C)  Of  their  Power  and  Duty  in  ipaking  Rates  in 
Matters  relating  to  the  Church. 

*T^HE  churchwardens  have  no  power  to  make  any  rate  them-   Vide Comp. 

selves,  exchisive  of  the  parishioners,  their  duty  being  only  Incumb.  389. 
to  summon  the  parishioners,  who  are  to  meet  for  that  purpose, 
and  when  they  are  assembled,  a  rate  made  by  the  majority  pre- 
sent shall  bind  the  whole  parish,  although  the  churchwardens 
voted  against  it. 

But,  if  the  churchwardens  give  the  parishioners  due  notice,  that  Vent,  367. 
they  intend  to  meet  for  that  purpose,  and  the  parishioners  refuse  Mod.  79. 194. 

to  come,  or  beingr  assembled  refuse  to  make  any  rate,  they  may  ^V.   ^  ^  ^ 

^  o  */  ■'  ^       %r  tf    Civil  snu  c3non 

make  one  without  their  concurrence;  for  as  they  are  liable  to  be  i^w  the  parson 

punished   in  the  ecclesiastical   courts  for  (a)  not  repairing  the  is  obliged  to 

church,  it  w^oidd  be  unreasonable  that  they  should  sufter  by  the  repair  the 

wilftihiess  and  obstinacy  of  otliers.  '•'^f^^  ."''^?^' 

•^  and  It  IS  so  m 

all  christian  kingdoms  but  in  England ;  for  it  is  by  the  peculiai'  law  of  this  nation,  that  the 
parishioners  are  charged  with  the  repau's  of  the  body  of  the  church.  Carth.  360.  jaer  Holt, 
Ch.  Just.  —  The  bishop  cannot  appoint  commissioners  to  tax  the  parishioners,  or  make  rates 
for  repairing  the  church.  2  Mod.  8.  223.  But  the  spiritual  court  may  compel  the  parishioners 
to  do  it,  and  may  excommunicate  every  one  of  them  till  it  be  repaired ;  but  if  any  are  mlling 
to  contribute,  they  are  to  be  absolved  till  the  greater  part  agree  to  make  a  tax.  Comp.  In- 
cumb. 388,  389.  [But  it  is  remarkable,  that  the  statute,  or  writ,  cirriompecte  agatis,  13  Ed.  i. 
Stat.  4.  §  2.,  which  seems  the  foundation  of  this  ecclesiastical  jurisdiction,  is  express,  "  in  quibus 
casibus  alia  poena  non  potest  infligi,  qiiam  joecuniaria."  If  the  question  concerning  the  rate  de- 
pend on  the  bounds  of  the  parish,  that  matter  must  be  decided  at  common  law.  Deg.  172.] 
Of  the  manner  it  is  to  be  made,  vide  5  Co.  67.  Ventr.  308.  2  Mod.  222.  254.  Lit.  Rep.  263. 
Poph.  197.     Mod.  236. 

The  churchwardens  in  summoning  the  parishioners  need  not  Vent.  367. 
do  it  from  house  to  house,  but  a  general  pubKck  summons  at  the  ^o'^P- 1"- 
church  is  sufficient,  and  the  major  paat  of  them  that  appear  upon  '  ^  ^' 

such  summons  will  bind  the  whole  parish. 

On  a  motion  for  a  prohibition,  it  appeared,  that  the  hbel  re-  Carth.  360. 
cited  that  J.  S.,  dean  of,  Jjr.    had  presented  that  the  church  and  ^'^^^'^'"If"^* 
chancel  of  Z).  was  out  of  repair,  c^r.,  and  that  the  churchw^ardens   -o  "  g^r;  ° 
of  the  said  parish  did  make,   or  cause  to  be  made,  a  certain  rate  Salk.  i6^.pl.3. 
upon  the  inhabitants  thereof,  towards  the  charge  of  repairing  the  S.  P.   Ld. 
said  church  and  chancel ;  and  that  the  chiuxhwardens  had  accor-  Ray™-  J9- 
dingly  repaired  the  church  and  chancel,  and  beautified  the  same 
with  ornaments,  and  that  H.  wan  a  parishioner  of  the  said  parish, 
«nd  refused  to.  pay  his  proportion  of  the  said  rate ;  and  it  being 
objected,   ist,  That  the  churchwai'dens  only  could  not  make  a 

rate; 
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Tate ;  2dly,  That  the  parson  alone  ought  to  repair  the  chancel ; 
a  prohibition  was  granted  generally  to  the  whole  suit,  though  it 
was  strongly  insisted  that  the  prohibition  ought  to  go  quoad  the 
rate  for  repairs  of  the  chancel  only. 

(D)  Oftheir  Power  and  Duty  in  making  Presentments, 
and  hindering  Irreverence  in  the  Church. 


Vent.  114.  PRESENTMENTS  made  by  churchwardens  relate  to  the 
fa^  That  such  church,  the  parson  and  parishioners,  in  which  they  are  to  be 

promissoiy^^  guided  by  the  articles  delivered  them :  but  these  articles  must  be 
oath  does  not  agreeable  to  the  laws  of  the  church,  and  particularly  to  the  canons 
seem tobe pun-  made  and  agreed  on  in  the  year  1603  :  they  need  not  take  apar- 
ishable  as  per-  ti^^jj^j.  q^^\^  ^p^j^  q^\  tj^e  presentments  they  make,  but  may  do  it 
jury.Jleb.  «a2.  ,         .  ,>  i   .     ,   ^         ^   t        t      r  ^        ^  ^ 

by  virtue  of  then-  (a)  general  oath  01  churchwardens. 

Hard^  364.  The  oath  is  to  be  general,  viz.  to  do  all  things  which  apper- 

Sid^s  Wn!  tain  to  their  office;  and  therefore  if  the  oath  tendered  requires 
ed  the  church-  them  to  present  {b)  matters  not  presentable  by  law,  they  are  not 
warden  to         obliged  to  take  it,  (c)  nor  are  they  to  be  required  to  present  or 
present  filthy     accuse  themselves, 
talkers,  re- 

vilers,  and  common  sowers  of  sedition  among  neighbours ;  the  Court  held,  that  these  general 
terms  comprehended  matters  out  of  their  jurisdiction ;  and  that  if  the  churchwarden  had 
pleaded  there  quod  non  tenetur  respondcre  as  to  those  matters,  and  the  plea  had  been  refused,  a 
prohibition  ought  to  have  been  granted.  Vent.  114.  The  S.  P.  as  to  sowing  sedition  among 
neighbours.  Vent.  la;.  But,  whether  any  person  within  his  parish  hath  encroached  upon  the 
church-yard,  is  lawful,  though  matter  of  freehold.  Vent.  127.  Also,  if  the  oath  tendered  has 
these  general  words,  zjiz.  To  make  presentations  according  to  the  king^s  ecclesiastical  law ;  the 
particular  articles,  by  way  of  direction,  will  not  be  sufficient  grounds  for  a  prohibition.  Vent, 
127.    {c)  But  to  present  every  person  in  the  parish,  does  not  include  themselves.    Vent.  127. 


Hard.  364. 
•ner  Cur. 


Cro.  Car.  285. 
291.  Sid.  463. 
Vent.  86. 


Also,  if  the  ecclesiastical  court  proceeds  against  the  church- 
wardens in  matters  not  within  their  jurisdiction,  an  action  on  the 
case  hes  against  them. 

And  if  the  churchwardens  maliciously  present  an  innocent  per- 
son for  any  crime,  by  which  he  is  put  to  expence,  or  suffers  in  his 
good  name  or  reputation,  an  action  on  the  case  hes. 

In  assault  and  battery  against  a  churchwarden,  he  justified 
that  the  plaintiff  was  at  church  in  time  of  prayers  with  his  hat 
on,  and  that  he  demanded  of  him  to  pull  it  off,  and  because  he 
did  not  do  it,  the  churchwarden  took  off  his  hat  and  laid  it  by 
him;  and  the  Court  held  this  a  good  justification ;  and  that 
churchwardens  may  justify  to  wake  a  man,  to  switch  boys  that 
are  at  play,  and  turn  an  exconmiunicated  person  out  of  the 
church. 


Lev.  196.  ad- 
judged be- 
tween Hall 
and  Tanner ; 
for  though 
they  may  pre- 
sent it  in  the 
ecclesiastical 
coiu-t,  yet  they 
are  not  bound 
in  the  mean 

time  to  permit  such  irreverence  and  indecency  in  the  church.  Saund.13, 14.  S.C.  adjudged;  and 
there  said  by  the  reporter,  that  the  Comt,  taking  it  to  be  a  great  misdemeanor  in  the  plaintiff, 
gave  judgment  against  him,  without  regard  to  the  exceptions  to  the  defendant's  plea.  Sid.  301. 
S.  C.  and  S.  P.  adjudged ;  Twisden  only  doubting  upon  the  words  of  the  canon,  j^ainst  wear- 
ing a  hat,  Sfc.  viz.  What  hat  intended  ?  and  said,  they  might  appease  a  disturbance  in  the 
church ;  but  laying  hands  on  a  man  to  pull  off  his  hat,  tends  to  the  raising  of  a  distui'bance 
and  breach  of  the  peace.    %  Keb.  134,  laj.  S,  C.  adjudged. 

Church- 


( 
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Churchwardens  may  restrain  and  hinder  any  stranger  not  II-  Comp.    In- 
censed from  preaching  in  then-  church  or  chapel.  ^v^%  Bulst 

49- 
fE)  Of  their  Accounts;  and  herein  of  Actions  brought 
by,  or  against   them,  and  the  Remedies  they 
have  when  their  Time  is  expired. 


TTHE  churchwardens,    at  the  expiration  of  their  year,  are  to  {a)  Or  to  a 
give  up  their  accounts  to  their  [a)  parishioners,  and  on  re-  select  cora- 
fusal  {b)  may  be  proceeded  against  in  the  ecclesiastical  court ;  or  ™  bv^the  pa- 


mitteeappoint- 
.  ed  by  the  pa- 

the  {c)  succeeding  chiu'ch wardens  may  bring  an  (d)  action  of  ac-  rish'oners  ac- 
count against  them  at  common  law.  cording  to  the 

custom  of 
some  parishes,  who  may  allow  their  accounts,  and  such  allowance  shall  discharge  them  from 
being  called  in  question  in  the  spiiitual  court,  Butt  v.  Wilkinson,  aLutw.  1027.  {b)  By 
the  succeeding  chiu"ch\vardens,  either  in  the  spiritual  court,  or  by  writ  of  account  at  common 
law.  Godb.  279.  Roll.  Rep.  71.  106,  107.  a  Keb.  6.  22.  Sid.  281.  (r)  But  the  parishioners 
cannot  bring  an  action  of  account  against  them  at  common  law,  but  must  make  new  church- 
wardens, who  may  maintain  the  action.  Bro.  Account,  71,  8  E.  4.  6.  Bro.  Corporations,  $^. 
4  E.  4.  6.  Bro.  Garden,  7.  ||The  st.  17  G.  2.  c.  38.  requires  the  chiu-chwardens  and  over- 
seers within  fourteen  days  from  the  appointment  of  their  successors,  to  deliver  into  their 
successors  a  just,  true,  and  perfect  account,  &c.,  verified  by  oath,  &c.  The  st.  50.  G.  3.  c.  49. 
directs  the  accounts  to  be  submitted  to  two  justices  at  a  special  sessions  within  the  fourteen 
days  appointed  by  the  first  act.  The  pro\'ision  in  the  last  act  is  cumulative,  and  not  a  sub- 
stitution in  lieu  of  that  in  the  first  act ;  so  that  if  the  overseer  refuse  to  deliver  in  the  account 
to  his  successors  within  the  fomteen  days,  he  may  be  committed  under  the  first  act  by  two 
justices  for  such  refusal.  Lester's  case,  16  East.  374.II  And  though  a  parish  prescribe  to  chuse 
two  churchwardens,  and  that  the  persons  so  chosen  shall  continue  in  that  office  for  two  years ; 
yet  the  parish  may,  notwithstanding  the  prescription,  remove  such  wardens  at  their  pleasure, 
and  chuse  new  ones.  26  H.  8.  j.b.  13  Co.  70.  Comp.  Incumb.  390.  Vide  27  H.  8.  c.  25.  in 
Rastal,  that  no  churchwarden  shall  continue  in  his  office  above  one  whole  year-,  {d)  Vide 
Sid.  307.,  wiiere  a  churchwarden  of  St,  Martinis  in  the  Fields  was  indicted  for  taking  a  silver 
cup  of  one  for  the  place  of  gallery-keeper,  colore  officii,  ^-c. 

If  the  churchwardens,  by  the  consent  and  agreement  of  the  Roll.  Abr.  121. 
parishioners,  take  a  ruinous  bell  and  deliver  it  to  a  bell-founder,  P'x^p-^^-^",^"^' 
and  that  he  by  their  agreement  shall  have  for  the  casting  thereof  j.^gj.  ^\*  can 
4/.,  and  shall  retain  it  till  the  4Z.  be  paid ;  this  agreement  of  the  plead  it  in  bar 
parishioners  shall  {e)  excuse  the  churchwardens  in  a  writ  of  ac-  to  the  account, 

count  brought  aojainst  them  by  their  successors.  ^'"  ^^^  ^j'  *' 

DO  •'  forth  m  dis- 

charge before  auditors,  vide  Mod.  65.    Vent.  88.  S.  C.    a  Keb.  675.  S.  C. 

If  the  churchwardens  and  parishioners  make  an  assessment, 
^nd  the  churchwardens  lay  out  the  whole  money,  but  before 
the  whole  is  collected  their  time  is  expired,  and  new  church- 
wardens are  chosen,  the  former  churchwardens,  by  having  pre- 
sented such  parishioners  as  refused  to  pay  before  the  determi- 
tion  of  their  time,  may  still  proceed  against  them ;  otherwise  the 
new  churchwardens  must  collect  such  arrears,  and  reimburse 
their  predecessors. 

[It  is  sa'id,  the  spiritual  court  hath  no  jurisdiction  to  order  a  Dawson  v. 
rate  to  reimburse  the  preceding  churchwardens,  and  a  prohi-  Wilkinson, 
bition  was  granted  after  sentence,  because  upon  the  face  of  the  Hardw  "gj. 
order  it   appeared   the   ecclesiastical  court  had    no  jurisdic-  '"' 

tion :  And  by  the  whole  court  of  King's  Bench  —  There  cannot 

be 
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be  a  rate  made  to  reimburse  the  churchwardens;  because  they 
are  not  obliged  to  lay  the  n:ioney  out  of  their  own  pockets.] 
Batterleyv.  II  Bill    by  late    churchwardens    against   succeeding    church- 

Cook.  Pr.  Ch.  wardens  and  other  parishioners,  because  they  refused  to  make  A 
4*-  *^^"*  J  rate  to  reimburse  the  plaintiffs  according  to  a  vote  and  order  of 
the  ar'^uiiient  vestry  money  laid  out  by  them  in  repairing  the  church  and 
the  cases  of  erecting  galleries,  and  which  had  been  duly  allowed  in  their 
James  v.  Rich,  accounts.     The   Court  would   not   relieve   the   plaintiffs,    they 

Feb.  26  Car.  2.  j^avinff  received  as  much  money  or  more  than  had  been  laid  out 

finci  ijircli  v«       •  ^  • 

Barton   Tr.*      ^^  ^^^^  repairs.     As  to  what  remained  due  to   them   for   the 

aW.&M.were  galleries,  the  Court  said  they  must  take  their  remedy  against 

cited  as  pre-     such  particular  parishioners  as  had  employed  them,  or  in  the 

cedents  of  de-  gpintual  court.  || 

crees  havnig        '  " 

been  made  in  such  a  case.  So  in  Nicholson  v.  Masters,  E.  1715,  4  Vin.  Abr.  529.  pi.  9. 
a  decree  made  on  a  bill  by  executrix  of  a  late  churchwarden  against  ninety  parishioners  to 
be  reimbursed  what  her  testator  had  advanced  in  rebuilding  a  church  steeple.  So  in  Black- 
burne  v.  Webster,  2  P.  Wms.  632.,  a  decree  made  for  a  parish  rate.  But  see  Greenfield  v. 
Reynall,  21st  Xov.  1790  where  Lord  Thurlow  doubted  the  authority  of  the  last  case.  And 
see  French  v.  Dear,  5  Ves.  547.,  where  Lord  Eldon  considered  such  a  jurisdiction  as  injurious, 
and  distinguished  a  church  rate  for  the  repair  of  the  church  from  a  parish  rate  for  reim- 
bursement. But  the  bill  in  that  case  not  being  signed  by  counsel,  it  was  ordered  to  be  taken 
off  the  file,  and  the  plaintiff  to  pay  the  costs. 

Cro.  Eliz.  145.  If  goods  belonging  to  the  church  are  taken  away,  and  the 
179.  Leon.  churchwardens  for  the  time  being  neglect  to  bring  an  action,  the 
10?     '  '  succeeding  churchwardens  may,  by  virtue  of  their  office,  bring 

aBrownl.  215.  an  action  against  the  wrong-doer,  but  they  must  declare  ad 
Xelw.  3a.  damnum  parochicmorum,  and  not  iiysorum  ,•  though  the  old  church- 

wardens, in  whose  time  the  fact  was  done,  may  Jay  it  either 
way. 
Dent  V.  11  Churchwardens  cannot  institute  a  suit  at  law  in  their  own 

Prudence,         names  after  their  year  is  out. 

aStr.852.  ■'' 

Turnery.  Churchwardens  de  facto  may  maintain  an  action  against  a 

Baynes,  a  H.    former  churchwarden  for  money  I'eceived  by  him  to  the  use  of 

B1.559-  the  parish,  though   the  vaHdity  of  their  election   to  the  office 

be  doubtful,  and  though  the}'  be  not  the  immediate  successors 

of  the  defendant.il 
1  Jones,  132.  If  A.  was  churchwarden  of  B.^  and  at  the  end  of  the  year 
GrayandDay.  gave  up  his  accounts  to  his  successor,  and  yet  A.  is  falsely  and 
Raym.  418.  maliciously  cited  by  D.  into  the  ecclesiastical  court,  to  render  an 
thoiioii'^tlie^  '  account,  and  at  the  request  of  D.  he  is  excommunicated  for  not 
sentence  was  rendering  his  account;  an  action  lies  against  D. 
given  by  a 

judge;  but  for  this  vide  Hard.  194,  195,  &c.  [In  such  case  he  may  have  a  prohibition. 
Nutkins  V.  Robinson,  Bunb.  247.  So,  where  they  have  passed  their  accounts  at  the  vestry, 
Snowden  v.  Herring,  Id.  289.  WainwTight  v.  Bagshaw,  2  Str.  974.  The  spiritual  court  may 
compel  the  churchwardens  to  bring  in  their  accounts,  but  hath  no  jurisdiction  to  settle  them. 
If  they  presume  to  decide  upon  them,  a  prohibition  will  be  granted,  even  after  sentence 
allowing  the  accounts,  and  an  appeal  to  the  arches.  Adams  v.  Rush,  2  Str.  11 33.  Lemao  v. 
Goulty,  3  Term  Rep.  3.] 

By  the  3  &  4  W.  &  M.  cap.  11.  "  In  all  actions  to  be 
*'  brought  in  the  courts  of  Westminster .,  or  at  the  assizes,  for 
^*  money  mispent  by  churchwardens,  the  evidence  of  the  pa- 

rishionei's. 
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*'  rishioners,  other  than  such  as  I'eceive  alms,  shall  be  taken  and 
«  admitted." 

Churchwardens  are  comprehended  within  the  purview  of  the  («)  But  in  an 
statutes  7  Jac.  i.  cap.  5.  and  21  Jac.  i.  cap.  12.  as   to  pleading  action^ on  the 
the  general  issue  to  actions  brought  against  them,  (a)  and  as  to  ^^'j^^uj-chwarclen 
double  costs  when  they  have  judgment.  for  a  false 

and  malicious  presentment,  though  there  be  judgment  for  him,  yet  he  shall  not  have  double 
costs;  for  the  statute  does  not  extend  to  spiritual  affiiirs.  Cro.  Car.  285,  286.  Jones, 
305.  S.  C. 

[By  1 1  Geo.  2.  c.  76.  §  5.     Churchwardens,  SfC.  are  required 
to  carry  hawkers  of  brandy,  ^'c.  before  justices  of  peace,  ^r.] 


COMMITMENTS. 


(A)  What  Kinds  of  Offenders  are  to  be  committed. 

(B)  By  whom. 

(C)  To  what  Prison. 

(D)  What  is  to  be  done  previous  to  their  Commit- 
ment. 

(E)  What  ought  to    be   the  Form   of  the  Commit- 
ment. 

(F)  At  whose  Charges  they  are  to  be  sent  to  Prison. 

(G)  To  what  Court  the  Commitment  is  to   be   cer- 
tified. 

(H)  By  what  Means  the  Party  may  be   discharged 
from  such  Commitment. 


(A)  What  Kinds  of  Offenders  are  to  be  committed. 

A  LL  persons  who  are  apprehended  for  offences  not  bailable,  2  Hawk,  P.  C, 

as  also  persons  who  neglect  to  offer  bail  for  offences  which  c.  16.  §1. 
are  bailable,  must  be  committed. 

Also,  wherever  a  justice  of  peace  is  empowered  to  bind  a  person  ^  Hawk.  P.  C. 
over,  or  to  cause  him  to  do  a  certain  thing,  he  may  commit  him  c.  16.  $3. 
quousque,  S^c.  if  in  his  presence  he  shall  refuse  to  be  so  bound, 
or  to  do  such  thing. 

Vol.  XL  G  (B)  By 


82  COMIVIITxMENTS. 


a  Hawk.  r. 
p.  i6.  ^ 


(B)  By  whom. 

XT  is  laid  down  bj-  Serjeant  HaisJcins  as  a  matter  which  seem* 
agreed  by  all  the  old  [a)  bookg.  that  wheresoever  a  constable, 
(f?)  lo  H.  4.  Qj.  pj.jvate  person,  may  justify  the  arresting  another  for  a  felony 
20.  a.  o  E.4.  ^^'  treason,  he  may  also  justify  the  sending  or  bringing  him  to  the 
26.  b.  27.  a.  b.  common  gaol ;  and  that  every  private  person  hath  as  much  autho- 
20  E.  4. 6.  b.  rity  in  cases  of  this  kind  as  the  sheriff,  or  any  other  officer,  and 
"^8  H ''"  "^^y  j^'^tify  such  imprisonment  by  his  {b)  own  authority,  but  not 
b.  5.  a.  2  h!  7.  by  the  command  of  another. 
3.  b.     II  Ed.  4.  4.  b.  6.  b.  7.  a.  b.    {b)  5  H.  7.  4.  b.  5.  a.    Fitz.  False  Imprisonment,  8. 

a  Hawk.  P,  C.  But,  inasmuch  as  it  is  certain,  that  a  person  lawfully  making 
ibid.  (c)9E.4.  gyj,|-j  j^j-^  ai-t-^j^t  (^(^^  may  justify  bringing  the  party  to  the  constable, 
10  £.4. 17.       ^^  order  to  be  carried   by  him   before  a  justice  of  peace;    and 

b.  H.  P.  C.  inasmuch  as  the  statutes  of  i  &  2  Ph.  &  M.  cap.  13.  and  2  &  3 
91-  112.  Ph.  &  M.  cap.  10.,  which  direct  in  what  manner  persons  brought 

before  a  justice  of  the  peace  for  felony  shall  be  examined  by  him, 
in  order  to  their  being  committed  or  bailed,  seem  clearly  to  sup- 
pose, that  all  such  pei'sons  are  to  be  brought  before  such  justice 
for  such  purpose;  and  inasmuch  as  the  statute  of  31  Car.  2.  c.  2. 
commonly  called  the  habeas  corpus  act,  seems  to  suppose,  that  all 
persons  who  are  committed  to  prison  are  there  detained  by  virtue 
of  some  warrant  in  writing,  which  seems  to  be  intended  of  a 
commitment  by  some  magistrate,  and  the  constant  tenor  of  the 
H.  P.  C.  91.      late  books,  practice,  and  opinions,  is  agreeable  hereto ;  it  is  cer- 
112.    Dalt.       tainly  most  adviseable,  at  this  day,  for  any  private  person  vi^ho 
arrests  another  for  felony,  to  cause  him  to  be  brought,  as  soon  as 
conveniently  he  may,  before  some  justice  of  peace,  that  he  may 
be  committed  or  bailed  by  him. 
a  Hawk.  P.  C.       It  is  certain,  that  the  \d)  privy  council,  or  any  one  or  two  of 

c.  16.  §  4.         them,  or  {e)  a  secretary  of  state,   may  lawfully  commit  persons 

{(l)  And.  298.  fQi-  treason,  and  for  other  offences  against  the  state,  as  in  all  ages 
[Crofton's  ^i        1  j  °  »  a 

case,  Vaugh.     ^hey  have  done. 

142.  Sid.  78.  Fitz-patrick's  case,  Salk.  103.  The  right  of  one  or  more  lords  to  commit 
out  of  council,  is  extremely  questionable ;  and  indeed  seems  to  have  been  denied  in  the  case 
of  the  Seven  Bishops,  both  by  court  and  counsel  on  each  side.  4  St.  Tr.310,  311.  (e)  The 
earliest  instances  that  occur  in  our  law-books,  of  commitments  by  a  secretary  of  state,  are 
in  2 Leon.  175.  Hellyard's  case;  and  i  I-eon.  70,  71.  Howell's  case ;  the  former  in  Tr. 
29  EL,  and  the  latter  in  Mich.  29  &  30  Eliz.  These  were  both  by  Sir  Francis  Wahingham, 
who  is  described  as  one  of  the  principal  secretaries  of  the  lady  the  queen,  but  with  the  addi- 
tion of  "  and,  i|c."  in  the  first ;  in  the  last  expressly  of  the  words,  "  and  one  of  the  privy- 
council;"  so  that  he  seemeth  rather  to  have  acted  in  that  character,  than  as  secretary. 
However,  in  Melvin's  case,  in  the  4th  of  Car.  i.,  the  next  instance  to  be  met  with,  the 
addition  here  mentioned  is  dropped,  and  the  conuuitnient  is  said  to  be  simply  by  the  Lord  ■ 
Conwat/  sccrctani  of  state.  There  is  no  doubt,  but  that  the  power  here  asserted  in  this 
officer,  \vas  erroneous  in  its  commencement ;  as  hath  been  very  satisfactorily  proved  by  Lord 
Camden,  in  his  argument  in  the  case  of  Entick  v.  Carrington,  11  St.  Tr.3"i6.:  but  there  is 
also  no  doubt,  as  his  Lordship  observed,  but  that  he  is  now  in  the  full  legal  exercise  of  it : 
because  there  hath  been  not  only  a  clear  practice  of  it,  at  least  since  the  Revolution,  con- 
firmed by  a  variety  of  precedents ;  but  it  hath  been  recognized  and  confirmed  by  several 
cases  dii-ectly  on  the  point.  Rex  v.  Kendall  and  Roe,  y  Mod.  78.  Skin.  596.  S.  C.  Ld.  Raym. 
65.  S.  C.  I  Salk.  347.  S.  C.  4  St.  Tr.559.  S.  C.  The  Queen  v.  Derbv,  Fort.  140.  Rex  v. 
Earbury,  2  Barnardist.  293.  346.    Yaxley's  case,  Skin.  596.    Carth.  19 1.    SL"  William  Wynd- 

ham's 
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ham's  case,  3  Vin.  Abr.  tit.  Bail.  (H.  a.)  p,  7.  Str.  2.  S.  C.  Rex  v.  Lord  Soarsdale  and  Lord 
Dupplin,  3  Vin.  Abr.  (H.  a.)  p.  8.  Rex.  v.  Har\-ey,  Id.  p.  9.  Rex  v.  Florence  Hens  v,  i  Burr.  642. 
Rex  V.  Wilkes,  2  Wils.  150.   11  St.  Tr,  303.  S.  "C.   Sayre  v.  Earl  of  Rochford,  a  Bl.  Rep.  11 65.] 

But  the  king  cannot  commit,  as  is  evident  from  the  following  See  a  Show. 

case,  which  was  upon  an  habas  coiyus ;  wherein  it  appeared,  the  P^sp-4^4. 

king  had  requested  some  of  his  ministry  to  commit  the  defendant  ^  '^^^' 

to  gaol,  but  they,   not  having  evidence  of  the  defendant's,  guilt, 

refused  to  grant  any  warrant;  upon  which  his  majesty,  thinking 

the  defendant  g'.iilty,  called  for  a  warrant,  which  he  signed  with 

his  ow'n   hand,  by  v/hich  the  defendant  was  committed  to  the 

custody  of  a  messenger ;  and  the  warrant  being  taken  notice  of  by 

the  court  of  B.  i?.,  and  the  whole  matter  being  considered,  the 

court  gave  their  opinion,  that  the  defendant  should  be  discharged, 

because  the  warrant  was  under  the  king's  own   hand,  and  not 

under  the  hand  of  any  secretary  or  ofiicer  of  state,  or  justice  of 

peace.     And  the  reason  jjiven  for  this  hath  been,  that  the  king  See  Pref.  to 

having  given  all  his  executive  power  to  his  iudg-es  and  justices  of  ^^•^oi"'^es- 
1  -  ..  ^.  "^  .        cue  s  ReD» 

the  peace,  there  is  none  left  in  him,  the  executive  power  being  ^' 

too  mean  and  troublesome  for  his  majesty ;  and  if  the  king  erred 
ever  so  much  there  is  no  remedy  against  him,  but  there  is  a  re- 
medy at  law  against  any  subject  whatsoever. 

CC)  To  what  Prison. 

13  Y  the  3 1  Car.  2.  cap.  2.  §12.  it  is  enacted,  "  That  no  subject 
"  of  this  realm,  being  an  inhabitant  or  resiant  of  this  king- 
"  dom  of  England,  dominion  of  Wales,  or  town  of  Benvzck 
"  upo?i  Tweedy  shall  or  may  be  sent  prisoner  into  Scotland, 
"  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts,  garrisons, 
"  islands  or  places  beyond  the  seas,  which  then  were,  or  at  any 
"  time  thereafter  should  be,  within  or  without  the  dominions  of 
*'  his  majesty,  his  heirs  or  successors ;  and  that  every  such  im- 
"  prisonment  is  thereb}'^  enacted  and  adjudged  to  be  illegal; 
"  and  if  any  of  the  said  subjects  shall  be  so  imprisoned,  every 
**  such  person  or  persons  so  imprisoned  shall  and  may,  for  every 
"  such  unprisonment,  maintain,  by  virtue  of  the  said  act,  an 
"  action  or  actions  of  false  imprisonment  in  any  of  his  majesty's 
"  courts  of  record  against  the  person  or  persons  by  w^hom  he  or 
"  she  shall  be  so  committed,  detained,  imprisoned,  sent  pri- 
"  soner,  or  transported  contrary  to  the  true  meaning  cf  the 
*'  said  act,  and  against  all  or  any  person  or  persons  that  shall 
*'  fi'ame,  contrive,  write,  seal,  or  countersign  any  warrant  or 
"  writing  for  such  commitment,  detainer,  imprisonment,  or 
*'  transportation,  or  shall  be  advising,  aiding,  or  assisting  in  the 
"  same,  or  any  of  them ;  and  the  piaintiiF  in  every  sach  action 
"  shall  have  judgment  to  recover  his  treble  cost?,  besides 
"  damages,  which  damages  so  to  be  given  shall  not  be  less 
**  than  five  hundred  poimds;  in  which  action  no  delay,  stay, 
**  or  stop  of  proceeding  by  rule,  order,  or  command,  nor  no 
"  injunction,  protection,  or  privilege  whatsoever,  nor  anymoi'e 

G  2  "  than 
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(a)  But  none 
can  claim  a 
prison  as  a 
franchise,  un- 
less he  have 
also  a  gaol- 
delivery;  nor 
can  the  king 
grant  to  pri- 
vate persons 
to  have  the 
custody  of  pri- 
soners com- 
mitted by  jus- 
tices of  the 
peace.     And. 
.345-     Cro, 
Eliz.  829. 
9  Co.  119.  b. 
Salk.  ^43. pi.  I. 
a  Hawk.  P.C. 
C.16.  ^67. 
3  Ld.  Raym.  76 


"  than  one  imparlance  shall  be  allowed,  excepting  such  rule 
"  of  the  court  wlierein  the  action  shall  depend,  made  in  open 
"  court  as  shall  be  thought  in  justice  necessary,  for  special 
"  cause  to  be  expressed  in  the  said  rule;  and  the  person  or 
"  persons,  who  shall  knowingly  frame,  contrive,  write,  seal, 
"  or  countersign  any  wari'ant  for  sucli  connnitment,  detainer, 
"  or  transportation,  or  shall  so  commit,  detain,  imprison,  or 
"  transport  any  person  or  persons  contrary  to  this  act,  or  be 
"  any  ways  advising,  aiding,  or  assisting  therein,  being  lawfully 
"  convicted  thereof,  shall  be  disabled  from  thenceforth  to  bear 
"  any  office  of  trust  or  profit  within  the  said  realm  of  England, 
"  dominion  of  Wales,  or  town  of  Berwick  upon  Ttsceed,  or  any 
"  of  the  islands,  territories,  or  dominions  thereunto  belonging; 
"  and  shall  incur  and  sustain  the  pains,  penalties,  and  forfeitures 
'•  limited,  ordained,  and  provided  in  and  by  the  statute  of 
"  provisors  and  premunire  made  in  the  sixteenth  year  of  King 
"  Richard  the  second  •  and  be  incapable  of  any  pardon  from 
"  the  king,  his  heirs,  or  successors,  of  the  said  forfeitures, 
"  losses,  or  disabihties,  or  any  of  them." 

By  the  14  E.  3.  cap.  10.  it  is  enacted  as  followeth  :  "  In  the 
"  right  of  the  gaols  which  were  wont  to  be  in  ward  of  the 
"  slieriffs,  and  annexed  to  their  bailiwicks,  it  is  assented  and 
"  accorded,  that  they  shall  be  rejoined  to  the  sheriffs,  and  the 
"  sheriffs  shall  have  the  custody  of  the  same  gaols  as  before  this 
"  time  they  were  wont  to  have ;  and  they  shall  put  in  such 
*'  under-keepers  for  whom  they  will  answer."  And  this  is  con- 
firmed by  19  H.  7.  cap.  10.  Also  it  is  recited  by  5  H.  4.  cap.  10. 
"  That  divers  constables  of  castles  within  the  realm,  being  as- 
"  signetl  justices  of  the  peace  by  the  king's  commission,  had,  by 
"  colour  of  such  commission,  used  to  take  people  to  whom  they 
"  bore  evil  will,  and  imprison  them  within  the  said  castles  till 
"  they  have  made  fine  and  ransom  with  the  said  constables  for 
"  their  deliverance ;"  and  thereupon  it  is  enacted,  "  That  none 
"  be  imprisoned  by  any  justice  of  the  peace  but  only  in  the  com- 
"  mon  gaol ;  («)  saving  to  lords,  and  others,  (which  have  gaols,) 
"  their  franchise  in  this  case.'* 

7.879. 


ao  E.  4.  6.  b.         Since  this  statute  it  hath  been  holden,  that  regularly  no  one 
ro.    aux  Im-  ^.^^j^  justify  the  detaining  of  a  prisoner  in  custody  out  of  the  com- 
pnsonment,  11         i9  -i  ''  c  i- 

21,  27,  mon  gaol,  unless  there  be  some  particular  reason  tor  so  doing;  as 

a  Hawk.  P.  C.  if  the  party  be  so  dangerously  (h)  sick,  that  it  would  apparently 
c.  16.  ($9.  hazard  his  life  to  send  him  to  the  gaol;  (c)  or  there  be  evident 

danger  of  a  rescous  from  rebels,  8^c.  {d)  Yet  constant  practice 
seems  to  authorize  a  commitment  to  a  messenger ;  and  it  is  (^) 
said,  that  it  shall  be  intended  to  have  been  made  in  order  for  the 
carrying  of  the  party  to  gaol. 


(6)aE.4.  8.  b 
(c)  II  E.  4. 
4.  b.  5.  a. 
{d)  a  Hawk. 
P.C.  C.16.  ^9. 


(e)  Salk.  347. 

pi.  I.  Skin.  596.  pi.  9.  S.  P.  [By  6  Geo.  i.  c.  19.  justices  of  the  peace  within  their  respec- 
tive jurisdictions,  may  commit  vagrants,  and  other  criminals  charged  with  small  ofiences 
either  to  the  common  gaol,  or  house  of  correction,  as  they  shall  think  proper.] 

15  And 
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And  it  is  said,  that  if  a  constable  bring  a  felon  to  gaol,  and  H.P.C.  114- 
the  gaoler  refuse  to  receive  him,  the  town  where  he  is  constable  ^°  ^'  ^'1 
ought  to  keep  him  till  the  next  gaol-delivery.  Escape,  s!^ 

Dalt.  c.  118.     Bro.  Faux  Imprisonment,  25.     a  Hawk.  P.  C.  c.  16.  ^9. 

If  a  person  arrested  in  one  county  for  a  crime  done  in  it,  fly  H.P.C. 93. 
into  another  county,  and  be  retaken  there,  he  may  be  committed  ^■^^t-  c- 18. 
by  a  justice  of  the  first  county  to  the  gaol  of  such  county.  ^  h" 'VpV 

C.16.  $8. 

But  by  the  better  opinion,  if  he  had  before  any  arrest  fled  into  Dalt.  c.ii8. 

such  county,  he  must  be  committed  to  the  gaol  thereof  by  a  jus-  ^^I-  ?•  C.92. 

lice  of  such  county.  "  ^-  4- 4-  \ 

J  5.  a.  13E.4.8. 

Plow.  37.     Keilw.  45.     2  Hawk.  P.  C.  c.  i6.  ^9. 


Also  it  seems  to  be  laid  down  as  a  rule  by  some  books,  that  Keilw.  45. 
any  offender  may  be  committed  to  the  gaol  next  to  the  place  ^'^  E.  4.  34,  b. 

where  he  was  taken,  whether  it  lie  in  the  same  county  or  not.        *    f  x  ^ 

•'  c.  16.  98. 

Also,  it  seems,  that  the  Court  of  King's  Bench  are  not  restrained  by  the  said  statutes,  but 
may  commit  to  such  gaol  as  they  shall  think  most  conrenient.     ||This  is  now  clear. || 

[By  23  Geo.  2.  c.  26.  s.  it.  and  24  G.  2.  c.  55.  If  an  offender, 
against  whom  a  warrant  shall  be  issued  by  a  justice  of  peace 
of  one  county,  shall  escape  into  another,  he  may  be  appre- 
hended by  having  the  warrant  indorsed  by  any  justice  of  the 
county  into  which  he  shall  so  escape,  and  bailed  in  that  county, 
if  he  be  bailable;  if  not,  or  he  cannot  there  find  bail,  he  shall 
be  carried  back  into  the  first  county,  and  there  committed  or 
bailed.] 

As  prisoners  ought  to  be  committed  at  first  to  the  proper  ^  Hawk  P  C. 
prison,  so  ought  they  not  to  be  removed  thence,  except  in  some  c.  16.  $10. 
special  cases;  and  to  this  purpose  it  is  enacted  by  31  Car.  2. 
cap.  2.  "  That  if  any  subject  of  this  realm  shall  be  committed 
*'  to  any  prison,  or  in  custody  of  any  officer  or  officers  whatso- 
*'  ever  for  any  criminal,  or  supposed  criminal  matter,  that  the 
"  said  person  shall  not  be  removed  from  the  said  prison  and 
"  custody  into  the  custody  of  any  other  oflicer  or  officers,  unless 
*'  it  be  by  habeas  corjms,  or  some  other  legal  writ ;  or  where  the 
"  prisoner  is  delivered  to  the  constable  or  other  inferior  officer, 
*'  to  carry  such  prisoner  to  some  common  gaol ;  or  where  any 
*'  person  is  sent  by  order  of  any  judge  of  assise,  or  justice  of  the 
*'  peace,  to  any  common  work-house  or  house  of  correction ;  or 
"  where  the  prisoner  is  removed  from  one  prison  or  place  to 
"  another  within  the  same  county,  in  order  to  a  trial  or  dis- 
*'  charge  by  due  course  of  law ;  or  in  case  of  sudden  fire,  or 
"  infection,  or  other  necessity;"  upon  pain  that  he  who  makes 
signs  or  countersigns,  or  obeys  or  executes  such  warrant,  shall 
forfeit  to  the  party  grieved  one  hundred  pounds  for  the  first 
offence,  two  hundred  pounds  for  the  second,  <§t. 


G  3  (D)  What 
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(D)  What  is  to  be  done  previous 
mitment. 


to  their  Com- 


a  Hawlc.  P.  C. 

C.  l6.    §  12. 

(a)  Cro.  Eliz. 
229,  830. 


"DY  the  2  &  3  Ph.  &  M.  cap.  10.  it  is  enacted,  "  That  any 
"  justice  or  justices,  before  whom  any  person  shall  be 
"  brought  for  manslaughter  or  felony,  or  for  suspicion  thereof, 
"  before  he  or  they  shall  commit  or  send  such  prisoner  to  ward, 
"  shall  take  the  examination  of  such  prisoner,  and  inform- 
"  ation  of  those  that  bring  him,  of  the  fact,  and  circumstances 
"  thereof,  and  the  same,  or  as  much  thereof  as  shall  be 
"  material  to  prove  the  felony,  shall  put  in  writing,  within 
"  two  days  after  the  said  examination ;  and  the  same  shall 
*'  certify  in  such  manner  and  form,  and  at  such  time,  as  they 
"  should  and  ought  to  do,  if  such  prisoner  so  committed  or 
"  sent  to  ward  had  been  bailed,  or  let  to  mainprize,  upon  such 
"  pain  as  in  i  &  2  Ph.  &  M.  c.  13.  is  huiited  and  appointed  for 
"  not  taking  or  not  certitying  such  examinations,  t^-c."  And 
it  is  further  enacted,  "  That  the  said  justices  shall  have  autho- 
"  rity  to  bind  all  such  by  recognizance  or  obligation,  as  do 
"  declare  any  thing  material  to  prove  the  said  manslaughter  or 
*'  felony,  to  appear  at  the  next  general  gaol-delivery  to  be 
*'  holden  within  the  county,  city,  or  town  corporate,  where  the 
**  trial  of  the  said  manslaughter  or  felony  shall  be,  then  and 
"  there  to  be  given  in  evidence  against  the  party  ;  and  that  the 
*'  said  justices  shall  certify  the  said  bonds  taken  before  them,  in 
"  like  manner  as  they  ought  to  certify  bonds  mentioned  in  the 
"  said  former  act,  4'c" 

A  justice  of  the  peace  may  detain  a  prisoner  a  reasonable  time, 
in  order  to  examine  him ;  and  it  is  (a)  said  that  three  days  is  a 
reasonable  time  for  this  purpose. 


(E)  What  ought  to  be  the  Form  of  the  Commitment. 


yrVERY  commitment  must  be  in  writing  (i),  and  under  the 
hand  and  seal,  and  shew  the  authority,  of  him  that  (c)  made 
it,  and  the  time  and  place,  and  must  be  directed  to  the  keeper 
of  the  prison. 


I!  J  Inst.  52. 
591.   Dalt. 
c.iaf.H.P.C. 
94.     s  Hawk. 
P.C.  c.  16. 
§  13.     Pi.ex  V. 

York  and  another,  5  Burr.  2684.  (b)  The  commitments  here  spoken  of  mean  commitments 
to  the  custody  of  sheriffs,  gaolers,  &c.  There  is  no  douht  but  tliat  a  magistrate  may  by  parol 
order  an  offender  to  be  detained  in  custody,  until  he  can  make  out  his  warrant  of  commit- 
ment ;  and  the  Court  of  B.  R.  is  in  the  constant  habit  of  directing  commitments  verbally, 
which  are  afterwards  recorded.  So,  a  magistrate,  in  the  case  of  a  breach  of  the  peace 
within  his  view,  may  instantly  order  the  offender  to  be  taken  into  custody ;  otherwise,  in  the 
case  of  a  sudden  affray,  all  the  powers  of  the  king's  commission  might  be  in  abeyance  for 
the  want  of  pen,  ink,  and  paper.  So,  an  order  to  detaui  in  custody,  under  the  13  G.  3.  c.  8. 
for  killing  game  on  a  Sitmlny  until  after  the  return  of  the  warrant  of  distress,  may  be  by 
parol.  Still  v.  Walls,  7  East,  533.  {c)  It  may  be  made  either  in  the  king's  name,  and  only 
tested  by  the  justice,  or  in  the  justice's  name.  Dalt.  c.  laj.  a  Hawk.  P.C.  c.  16.  ^14.  Where 
a  commitment  in  execution  must  be  to  the  sheriff  and  not  to  the  gaolcrj  vide  5  Mod.  2 1. 

10  It 
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It  may  command  the  gaoler  to  keep  the  party  in  sufe  and  close  a  Hawk.  P.  C. 
custody;  for  this  being  what  he  is  obliged  to  do  (rt)  by  law,  it  f'A'co  loo 
can  be  no  fauk  to  command  him  so  to  do.  ^  (jo.  87. 

Dalt.  1 1 8-    ^tr.  3 

It  ouglit  to  set  forth  the  crime  with  convenient  (6)  certainty,  %  Hawk.  P.  C. 

whether  the  commitment  be  by  the  (c)  privy  council,   or  any  '^■^^  ^^^^ 

other  authority ;  otherwise  the  officer  {d)  is  not  punishable  by  y^^    "^^^^ ' 

reason  of  such  mittimus^  for  suffering  the  party  to  escape;  and  c.  125.  a  Inst. 

the  Court,  before  whom  he  is  removed  by  habeas  corpus,  ought  5i-59i- 

to  discharge  or  bail  him;  and  this  doth  not  only  hold  where  i^e)  ^^)^^  Car.  i. 

no  cause  at  all  is  expressed  in   the  commitment,  but  also  where  (jar.  133.  ' 

it  is  (/)  so  loosely  set  forth,  that  the  Court  cannot  adjudge  507. 579. 

whether  it  were  a  reasonable  sround  of  imprisonment.  2  And.  298. 

*=•  ^  emit.  Roll. 

Rep.  134.  Leon.  71.  (/^)  2  Inst.  591.  H.  P.  C.  109.  Palm.  550.  (<■■)  Cro.  Car.579.  Palm. 
558,  2  Hawk.  P.  C.  0.  16.  ^  16.  (/)  As,  where  one  was  committed  I'or  manifold  contumacy 
to  the  high  commission  court.  Roll.  Rep.  245.  Or  for  refusing  to  answer  before  them  to 
certain  articles.  Roll.  Rep.  220.  245.  Or  for  insolent  behaviour,  and  words  spoken  at  the 
councii-tabls.     Cro.  Car.  133.  579,     a  Bulst.  139,  14c. 

But  a  commitment  for  high  treason  or  felony   in  general,  a  Inst.  52. 
without  expressing   the  particular   species,    hath   been  holden  j/jj^j"^  j2- 
good.  l^id.^g'.  And. 

298.    Keb.  305.    Palm.  558.    a  Hawk.  P.  C.  c.  16.  §  16.     Vide  a  Inst. 591.  cont. 

But  now,  smce  the  habeas  corpus  ACt,  it  seems  that  such  a  ge-  ^^^"•^?'5^pl-9- 
neral  commitment  is  not  good ;  and  therefore  where  A.  and  B.  j-g^jj^anj 
were  committed  for  aiding  and  abetting  Sir  James  Mo?2fgomeri/,  j^qw,  Salk. 
who  was  committed    by  a  warrant  of  a  secretary  of  state  for  347.  S.C.pl.  i. 
high  treason,  to  make  his  escape ;  on  a //aZ)f«s  cw/;?/s  they  were  -^^^^l^-^"' ^•^'' 
admitted  to  bail ;  because  it  did  not  appear  what  species  of  ^  '(j°r|^J{."a 
treason  Sir  James  was  guilty  of.  commitment 

for  treason 
generally  is  good,     a  Wils.  ij8.]     |jSo  is  a   commitment    for  treasonable  practices.     R.  v. 
Despard,  7  T.  Rep.  736.II 

It  is  safe  to  set  forth  that  the  party  is  charged  upon  oath ;  2  Hawk.  P.  C. 
I)ut  this  is  not  necessary ;  for  it  hath  been  resolved,  that  a  com-  ^J^^*  ^  ^^''" 
mitment  for  treason,  or   for  suspicion  of  it,    without   setting  cromp.  233. 
forth  anv  particular  accusation  or  ground  of  the  suspicion,  is  a  Inst.  52. 591. 
good.     *  [Str.  2, 3.  . 

*  Vm.  Abr.  tit. 

Bail.  H.  a.  p.  7.    aWils.  ij8.     11  St.  Tr.  304.] 

Every  such  mittimus  ought  to  have  a  lawful  conclusion,  {g)  viz.  »  Hawk.  P.C. 
that  the  party  be  safely  kept  till  he  be  delivered  by  law,  or  by  ^/  \^'-^^lf'  ^ 
order  of  law,  (/^)  or  by  due  course  of  law,  or  that  he  be  kept  till  ^^j^  H.  P.  C. 
further  (i)  order,  (which  shall  be  intended  of  the  order  of  law,)  94.    Cromp. 
or  to  the  like  eilect:  and  if  the  party  be  committed  only  for  a33-    I>alt. 
want  of  bail,  it  seems  [k)  to  be  a  good  conclusion  of  the  com-  %\^\{^<^  the 
mitment,  that  he  be  kept  till  he  find  bail :  but  a  commitment  (/)  omission  of 
till  the  person  who  makes  it  shall  take  further  order,  seems  not  these  words 

G  4  to 
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until  he  be  de-  to  be  good  :  and  it  seems  that  the  party,  committed  by  such  or 
livered  hy  due    any  other  irregular  7nittimus,  may  be  bailed. 

course  of  law, 

makes  no  nullity  in  the  mittimus  of  a  justice  of  peace,  for  they  are  no  more  than  the  law 
says.  3  Keb.  531.  (J)  Lev.  230.  cow^.  Cro.  Car.  558.  (^-j  6  Mod.  73,  74.  z  Ld.  Raym.  978. 
;^  Salk.  91.  pi.  I.  284.  p.  12.  6  Mod.  73.  Holt,  590.  (/)  2  Inst.  52.  591.  Roll.  Rep.  220. 
Lev.  230.     Cro.  Car.  579.  cont.     3  Bulst.  48,  49.     Roll.  Rep.  410. 

Rex  V.  Barnes,  [A  commitment  of  one  for  carrying  goods  without  an  vmiversity 
2  Str.  917.        licence,  "  until  he  gives  security  to  carry  no  more,  and  to  observe 

"  the  statutes  of  the  university,"  is  bad. 
Rex  V.  Smith,        So  is  a  commitment  generally  to  prison,  not  specifying  what 
a  Str,  934.        gaol,   or  directed  to  any  particular  gaoler.] 
Carth.152,153.       Also,  a  commitment  grounded  on  an  act  of  parliament  ought 
adjudged,  and  to  be  conformable  to  the  method  prescribed  by  such  statute ;  as 

f",     ^\^^]^^  where  the  churchwardens  oi  Northampton  vi ere  commiited  on 

La,Kcn  between  -^ 

a  commitment  ^^^  43  Ehz.  cap.  2.,  and  the  warrant  concluded  in  the  common 

ns  a  criminal,  form,  viz.  until  they  be  duly  discharged  according  to  lata ,-  but 

and  where  one  the  statute  appointing  that  the  imrtij  should  there  remain  until 

13  committed  j^^  should  account,  for  want  of  such  conclusion  they  were  dis- 

as  contu-  V,           1 

macious :  [in  cnargeci. 

the  first  case, 

the  commitment  must  be  until  discharged  according  to  law :  in  the  last,  until  he  comply.] 

[Bracey's  case.       So,  where  one  Braceii  was  committed  by  the  commissioners  of 

L^]  T?"''^  bankrupts,  for  refusing  to  answer,  and  they  concluded  their  war- 

S.  C.  cMod     ^^"'»  viz.  until  he  conform  himself  to  oxir  aidhoritij^  and  he  thence 

308.  S.  C.         delive7'ed  by  due  course  of  law :  and  upon  the  return  of  a  habeas 

Comb. 390.       cor/P2«  he  was  discharged;  for  the  statute  only  empowers  them 

S.C.  Hollmgs-  to  commit  until  he  submit  himself  to  be  hi  them  examined. 
head  s  case,  "^  ^ 

I  Salk,  351.  S.  P.     Rex  v.  Nathan,  2  Str.  880.  S.  P.     Miller's  case,  2  Bl.  Rep.  881.    3  Wils. 

420.  S.  C.] 

Carth.  291.  ^  So,  where  one  Yaxley  was  committed  by  the  Earl  of  Notting- 
p.3.  Yaxley  s  ^^^^^  secretary  of  state,  by  virtue  of  the  qc  Eliz,  for  refusing  to 
case.  Ill  -r      •  .•^•^  .  P 

answer,  whether  he  was  a  Jesuit,  seminary,  or  a  massing  ■priest : 

and  the  conclusion  of  the  warrant  was,  there  to  remain  until  he 
shall  be  from  thence  discharged  by  due  course  of  law ;  whereas 
the  words  of  the  statute  are  special,  viz.  until  he  shall  answer 
unto  the  question;  he  was  discharged  on  being  asked  these 
questions,  and  answering  them  openly  and  directly  in  the 
negative. 
Rrx  V.  Hall,  [So,  a  commitment  of  a  man  as  a  roffue  and  vaffabond  under 

3  mur.  1030.     ly  (jco.  2.  c.  5.  s.  7.,  for  running  away  and  leaving  his  wife  and 
children  to  be  maintained  by  the  parish,  there  to  remain  until  he 
shall  be  discharged   according  to  the  laws  and  customs  of  this 
realm,  was  holden  to  be  bad,  because  it  did  not  contain  a  direct  \ 
allegation  that  the  wife  and  children  were  chargeable,  and  because  ; 
the  commitment  directed  by  the  statute  is  for  a  limited  time,  \ 
whereas  this  was  indefinite.] 
Baxter's  case,        Mr.  Baxter  being  committed  by  two  justices  of  the  jieace  of  j 
Mi.'^h-  ao  Car.    Middlesex  to  Clerkenwcll  prison,  was  brought  by  habeas  corpus  to" 
3.  m    .    .        (j^  j^  ,  ^i^g  gaoler  returns  that  he  keeps  him  by  virtue  of  a  war- 
rant 
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rant  from  tlic  justices  of  iLe  peace,  in  these  words :  Whaeas  it 
hath  been  proved  unto  ns  upoji  oath,  that  Richard  Baxter,  clerfc, 
hath- taken  upon  him  to  preach  in  an  unla'^Jul  assembly,  conventicle, 
or  meeting,  wider  colour  or  pretence  of  exercise  of  religion,  con- 
trary to  the  laws  and  statutes  of  this  realm,  at  Acton,  'iscliere  he 
now  liveth,  in  the  said  county,  not  having  std)scribed  the  oath  by 
act  of  parliament  in  that  case  appointed  to  be  taken ;  and  whereas 
we  having  tendered  to  him  the  oath  and  declaration  appointed  to 
he  taken  by  such  as  shall  offend  against  the  said  statute,  which  he 
has  refused  to  take ;  we  therefore  setid  you  herewith  the  body  of 
the  said  Richard  Baxter,  strictly  charging  and  commanding  you, 
in  his  majesty's  name,  to  receive  him  the  said  Richard  Baxter 
into  his  majesty's  said  prison,  and  him  there  safely  to  keep  six 
months,  without  bail  or  mainprize ;  and  hereof,  &c.  This  return 
the  Court  held  insufficient,  the  warrant  being  vicious  through- 
out. First,  There  is  nothing  in  the  warrant  to  certify  to  the 
Court  on  what  statute  the  justices  proceeded.  Secondfy,  Acknit 
they  did  proceed  on  the  statute  1 7  Car.  2.  (which  they  must 
intend,  if  any,)  yet  the  commitment  is  ill,  for  several  reasons. 
First,  It  doth  not  appear  that  Baxter  was  guilty  of  any  offence 
at  all  against  this  act.  This  law  doth  not  forbid  conventicles, 
nor  injoin  the  taking  of  any  oath,  or  subscribing  any  declar- 
ation, (nay,  there  is  no  such  thing  as  a  declaration  in  the  act;) 
the  preacliing  at  conventicles  is  only  one  of  the  descriptions  that 
are  there  given  of  such  persons  as  are  not  to  come  within  five 
miles,  S,'c.,  and  the  taking  of  the  oath  is  only  allowed  them  as  a 
remedy  to  secure  themselves  against  the  penalty  of  the  law:  the 
only  offence  then  is,  of  persons  so  described,  to  come  within 
five  miles  of  a  corporation,  or  the  place  where  they  have  taken 
upon  them  to  preach,  S^-c.  Now  it  doth  not  appear  by  the  war- 
rant that  Mr.  Baxter  did  either  of  these ;  it  is  only  said  that  he 
took  upon  him  to  preach  at  Acton,  where  he  now  liveth ;  which 
last  words  are  only  the  suggestions  of  the  justices,  and  not  any 
part  of  that  which  is  proved  imto  them  upon  oath;  as  the 
crime  intended  to  be  punished  by  law  must  be.  Secondly,  It 
doth  not  appear  that  he  preached,  8{c.  since  the  act  of  oblivion, 
neither  is  there  any  other  description  given  of  liim  to  make  him 
the  person  intended  to  be  restrained  by  the  act ;  the  time  should 
have  been  expressed.  Thirdly,  It  is  not  said  who  made  the 
oath  before  the  justices ;  so  that  the  prisoner  can  have  no  re- 
medy in  case  the  oath  were  false.  Fourthly,  If  his  being  at 
Acton  were  proved  after,  S^-c.  yet  it  doth  not  appear  how  long 
he  continued  there ;  possibly  he  might  be  sent  for  before  the 
justices,  and  committed  immediately  after  his  preaching,  and 
then  he  could  not  be  guilty  of  any  residence  punishable  vvithin 
this  act:  and  for  these  reasons  he  was  discharged. 

[The   legislature  having   given  magistrates   a  power  of  ex-  Rex  v.  Jack- 
amining  a  pauper  touching  his  settlement,  it  seemeth  that  they  son,  i  T.  Rep. 
must  necessarily  have,  as  incidental  to  such  power,  a  power  of  ^•J-'- 
committing  to   prison  in    case    of   his   refusal  to  answer  their 
i]uestions :  if  so,  a  commitment  "  until  he  shall  answer,"  is  good. 

A  com- 
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Rex  V.  Judd, 
a  T.  Rep.  255. 
Rex  V.  Rem- 
nant, 5  T. 
Rep.  169. 


Rex  V.Cooper, 
6  T.  Rep.  509. 
Rex  V,  F. 
Rhodes,  4T. 

Rep.  220. 

Rex  V.  York 
and  Another,  5 


COMMITMENTS. 

A  commitment  under  9  Geo.  c.  22.  for  setting  fire  to  a.  parcel 
of  unthreshed  corn,  is  bad,  as  not  describing  anv  offence  within 
the  act.  So,  is  a  commitment  under  tiie  7  Geo.  2.  c.  2t.  "for 
"  having  with  force  and  arms  made  an  assault  on  the  prosecutor 
"  with  intent  feloniously  to  steal,  take,  and  carry  away  from  the 
"  person,  S^c. .-"  the  words  of  this  last  act  being  that  "  if  any 
*'  person  shall  make  an  assault  with  an  offensive  weapon,  or  by 
"  menaces  or  in  a  forcible  manner  demand  money,  Sfc.  from  any 
*'  other  person,  with  a  felonious  intent  to  rob  such  person,  he 
"  .shall  be  guilty  of  felony."] 

II A  commitment  in  execution  by  a  magistrate,  ought  to  state 
that  the  party  was  convicted:  if  it  only  set  forth  that  he  was 
charged  on  oath  with  the  offence,  it  is  insufficient.  It  should 
also  state  before  xdiom  he  was  convicted,  and  that  the  person 
convicting  had  authority  to  con\'ict. 
Burr.  2684. 


Rex  V.  J. 
Brown,  8  T. 
Rep.  26. 

Rex  V.  Marks, 
3  East,  157. 
Vide  R.  V. 
Judd,  itii 
supra. 


So,  a  commitment  in  execution  of  a  rogue  and  vagabond 
under  23  Geo.  3.  c.  88.  should  state  that  the  defendant  was 
apprehended  with  the  implements  of  house-breaking  upon  him 
at  the  time  of  his  being  apprehended. 

Though  the  warrant  of  commitment  be  informal;  yet,  if 
upon  the  depositions  returned,  the  Court  of  B.  R.  see  that  a 
felony  has  been  committed,  and  that  there  is  a  reasonable 
ground  of  charge  against  the  prisoners,  they  will  not  bail,  but 
remand  them.  And  in  this  case,  in  order  to  prevent  a  similar 
application  to  another  court  or  judge,  they  will  not  remand 
the  prisoners  in  general  terms  to  the  former  custody,  but  will  by 
their  rule  discharge  them  from  their  imprisonment  under  the  in- 
formal warrant,  and  then.re-counnit  them  regularly  to  the  same 
custody.  II 


And  by  the 
statute  of  2  7 
G.  2.  c.  3. 
When  any 

Eerson  not 
aving  goods 
or  money  in 
the  county 
where  he  is 
taken  suffi- 
cient to  bear 
the  charges  of 
himself  and  of 
those  who  con- 
vey him,  is 
committed  to 
gaol,  or  the 
house  of  cor- 
rection, by 
warrant  from 


(F)  At  whose  Charges  they  are  to  be  sent  to  Prison. 

TJYthe  3  Ja.  I.  cap.  10.  it  is  enacted,  "  That  all  and  every  per- 
"  son  and  persons  that  shall  be  committed  to  the  common  or 
"  usual  gaol,  within  any  county  or  Uberty  within  this  realm,  by 
"  any  justice  or  justices  of  the  peace,  for  any  offence  or  mis- 
"  demesnour,  having  means  or  ability  thereunto,  shall  bear  their 
"  own  reasonable  charges  for  so  conveying  or  sending  them  to 
"  the  said  gaol;  and  the  charges  also  of  such  as  shall  be  appointed 
"  to  guard  them  to  such  gaol,  and  shall  so  guard  them  thither : 
"  and  if  any  such  person  or  persons,  so  to  be  connnitted,  shall 
"  refuse,  at  the  time  of  their  commitment  and  sending  to  the 
"  said  gaol,  to  defray  the  said  charges,  or  shall  not  then  pay  or 
"  bear  the  same,  that  then  such  justice  or  justices  of  the  peace 
"  shall  and  may,  by  writing  under  his  or  tl\eir  hand  and  seal,  or 
"  hands  and  seals,  give  warrant  to  the  constable  or  constables  of 
"  the  hundred,  or  constable  or  tithingman  of  the  tithing  or 
"  township  where  such  person  or   persons  shall  be  dwelling 

"  and 


(G)    To  what  Court  the  Commitment  is  to  be  certijied.  9I 

«  and  inhabiting,  or  from  whence  he  or  they  shall  be  c»m-  a  justice,  then 
"  mitted,  or  where  he  or  they  shall  have  any  goods  within  the  °"  application 
"  county  or  liberty,  to  sell  such  and  so  much  of  the  goods  and  st^able^  or  other 
"  chattels  of  the  said  person,  so  to  be  committed,  as  by  the  officer,  who 
"  discretion  of  the  said  justice  or  justices  of  the  peace,  shall  conveyed  him, 
"  satisfy  and  pay  the  charges  of  such  his  or  their  conveying  IP  anyjustice 
"  and  sending  to  the  said  gaol ;  the  appraisement  to  be  made  by  o7p"ace^°r"uch 
"  four  of  the  honest  inhabitants  of  the  parish  or  tithing  where  justice]  shall 
"  such  goods  or  chattels  shall  remain  and  be ;  and  the  overplus  upon  oath  ex- 
"  of  the  money  which  shall  be  made  thereof,  to  be  delivered  to  ^""ne  into 
«  the  party  to  whom  the  said  goods  shall  belong."  Srl'S^able 

And  it  is  further  enacted,  "  That  if  the  said  persons  so  to  expences,  and 
"  be  committed,  shall  not  have,  or  be  known  to  have  any  goods  shall,  without 
"  or  chattels  which   may  be    sold    for  the  pui-pose  aforesaid,  ^'^^'  ^y  '"'^ 
"  within  the  county  or  liberty,  that  then  an  indifferent  tax  or  the^'treasurer^'^ 
"  assessment  shall    be    made  by  the  constables   and    church-  to  pay  the 
"  wardens,  and  two  or  three  other  honest  inhabitants  of  the  same ;  but  in 
"  parish,  township,    or  tithing  where  such   offenders  shall  be  ^'ddU^-^  the 
"  taken  or  apprehended,  the  said  taxation  being  allowed  under    '  jj  ^   ^.j^g 
"  the  hand  of  one  or  more  justice  or  justices  of  the  peace,  if  overseers  of 
"  there  be  such  constables  or  churchwardens  there  inhabiting ;  the  poor. 
"  and  in  default  of  them,  by  four  of  the  principal  inhabitants 
"  of  the  said  parish,  township,  or  tithing,  where  such  offender 
"  shall  be  taken  or  apprehended;  and  if  any  so  taxed  or  as- 
"  sessed  shall  refuse  to  pay  their  said  taxation,  then  the  justice 
"  or  justices  of  the  peace,  by  whom  the  said  offenders  shall  be 
"  committed  to  prison,    or  any  justice  of  the  peace  near  ad- 
"  joining,  shall  and  may  give  warrant  as  aforesaid  to  the  con- 
"  stable,  tithingman,  or  other  officer,  there  to  distrain  the  goods 
"  of  any  so  assessed,  which  shall  refuse  to  pay  the  same,  and 
"  to  sell  the  same ;  and  that  such  person  or  persons  so  autho- 
"  rized,  shall  have  full  power  and  authority  so  to  distrain ;  and 
"  by  appraisement  of  four  substantial  inhabitants  of  the  said 
*'  place,  to  sell  a  sufficient  quantity  of  the  goods  and  chattels  of 
"  the  person  so  refusing,  for  the  levying  of  the  said  taxation ; 
"  and  if  any  overplus  of  money  come  by  the  sale  thereof^  the 
"  same  to  be  delivered  to  the  owner." 


(G)    To    what   Court    the   Commitment    is    to    be 

certified. 

"D  Y  the  3  H.  7.  cap.  3.  it  is  enacted,  "  That  every  sheriff",  bailiff"  Vide  title^ 
"  of  franchise,    and  every  other  person,  ha^dng  authority  Habeas  Co 
"  or  powder  of  keeping  of  gaol,  or  of  prisoners  for  felony,  do  ^ 
"  certify  the  names  of  every  such  prisoner  in  their  keeping,  and 
"  of  every  prisoner  to  them  committed  for  any  such  cause,  at  the 
*'  next  general  gaol-delivery,  in  every  county  or  franchise  where 
**  any  such  gaol  shall  be,    there  to'  be  calendered   before  the 
"  justices  of  the  deliverance  of  the  same  gaol,  whereby  they 
*<  may,  as  well  for  the  king  as  for  the  party,  proceed  to  make 

"  deliver- 
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"  deliverance  of  such  prisoners  according  to  law,  on  pain  to 
"  forfeit  to  the  king,  for  every  default  there  recorded,  one 
"  hundred  shillings." 


Keilw.  34. 

3  Inst.  209. 

210. 

H.  P.  C.  94. 

a  Hawk.  P.  C. 

C,  16.  $23. 


Keilw.  34. 
H.  P.  C.  109, 
no.  114. 
s  Hawk.  P.  C. 
c.  16.  §  aj. 


(H)  By  what  Means  the  Party  may  be  discharged 
from  such  Commitment. 

A  PERSON  legally  committed  for  a  crime,  certainly  appear- 
"^  ing  to  have  been  done  by  some  one  or  other,  cannot  be 
lawfully  chscharged  by  any  other  but  by  the  king,  till  he  be 
acquitted  on  his  trial,  or  have  an  ignoramus  found  by  the  grand 
jury,  or  none  to  prosecute  him  on  a  proclamation  for  that  pur- 
pose, by  the  justices  of  gaol-delivery. 

But,  if  a  person  be  committed  on  a  bare  suspicion,  without  any 
appeal  or  indictment  for  a  supposed  crime,  where  afterwards  it 
appears  that  there  was  none ;  as,  for  the  murder  of  a  pei-son 
thought  to  be  dead,  who  afterwards  is  found  to  be  alive,  it  hath 
been  holden  that  he  may  be  safely  dismissed,  without  any  farther 
proceeding ;  for  that  he  who  suffers  him  to  escape  is  properly 
punishable  only  as  an  accessary,  where  there  can  be  no  principal ; 
and  it  would  be  hard  to  punish  one  for  a  contempt  founded 
on  a  suspicion  appearing  m  so  uncontested  a  manner  to  be 
groundless. 


COMMON. 


/^OMMON  is  a  right  or  privilege  which   one  or  more  per- 


sons claim  to  take  or  use  in  some  part  or  portion   of  that 


4  Co.  57.  a. 
a  Inst.  65. 

(a)  And  there-  which  another  man's  lands,  waters,  woods,  SfC.  naturally  pro- 
fore,  if  I  have  duce,  A\'ithout  having  an  {a)  absolute  property  in  such  lands, 
a  right  of  com-  waters,  woods,  Sfc.  It  is  called  an  incorporeal  right,  which  lies 
mon  in  another  jj-^  gj-ant,  as  originally  commencing  on  some  agreement  between 
I  grant  it  to  lords  and  tenants,  for  some  valuable  purposes,  which  by  age 
being  formed  into  a  prescription,  continues  good,  although  there 
be  no  deed  or  instrument  in  writing  that  proves  the  original  con- 
tract or  agreement. 


grant 
A.  reserving 
rent,  if  the 
rent  be  be- 


hind, I  cannot 

distrain  the  beasts  of  A.,  because  the  right  of  common,  which  every  man  hath,  runs  through 
the  whole  common ;  and  I  cannot  say  that  any  particular  part  of  the  common  is  more  mine 
than  another.    Co.  Lit.  47-  a.  142.  a.     z  Roll.  Abr.  446. 


(A)  Of  the  several  Kinds  of  Common :  And  herein, 

1.  Of  Commofi  Appendant. 

2.  Of  Common  Appurtenant. 

3.  Of 


A 
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3.  Of  Common  in  Gross. 

4.  0/'  Common  pur  Cause  de  Vicinage. 

(B)  Of  the  Interest  of  him  who  is  Owner  of  the  Soil, 

(C)  Of  the  Commoner's  Interest  in   the   Soil :  And 

herein  of  the  Remedies  the  Law  gives  him, 

1.  Against  the  Lwd  or  Owner  of  the  Soil. 

2.  Agaitisf  the  other  Commoners :  And  herein  of  Admeasure^ 

ment. 

3.  Against  Strangers. 

(D)  Of  Approv^ement  and  Inclosure. 

{E)  Of  Apportionment  and  Extinguishment. 


(A)  Of  the  several  Kinds  of  Common. 

TTHE  general  division  of  common,  according  to  some  books,  is  («)  Of  the  na- 

into,  I  St,  Common  of  ■pasture^  which  is  a  right  or  liberty  that  ^^y^  of  this 
one  or  more  have  to  feed  or  fodder  their  beasts  or  cattle  in  ^^^^  ''^  ^^^' 
another  man's  lands ;  2dly,  {a)  Common  of  turhary^  or  a  liberty  1"°"^  ^^^y  ^^ 
of  cutting  turves  in  another's  soil ;  '3dly,  {b)  Common  of  piscarij,  appendant  to 
or  a  right  and  liberty  of  taking  fish  in  another's  fish-pond,  pool,  ^"  house,  vide 
or  river ;  4thl3',   Common  of  estovers,  which  is  a  right  of  taking  Tyrringham's 
trees  or  loppings,  shrub,  underwood  in  another's  woods,  cop-  ^-j,'  "*  Of  ore- 
pices,  Sfc. ;  and  5thly,  (c)  A  liberty,  which  in  some  manors  the  scribing  for  it, 
tenants  have  of  digging  and  taking  sand,  gravel,  stone,  Sfc,  in  ^'^^  Hayward 
llie  lord's  soil.  y.Cunnington, 

L,ev.  231. 
Sid.  354.  z  Keb.  290.  That  an  assise  lies  of  it.  John  Webb's  case,  8  Co.  48.  That  by  a 
grant  of  a  house  cum  pertinentik,  common  of  turbary  passes,  vide  Beaudeley  v.  Brook  Cro. 
Ja.  189,  190.  Solme  v.  Bullock,  3  Lev.  165.  {b)  Tliat  a  man  may  prescribe  to  have  separalem 
piscariam,  and  exclude  the  owner  of  the  soil  wholly  from  fishing;  for  he  has  still  the  profit 
of  the  soil  and  the  water,  Sfc.  Co.  Litt.  122.  Vent.  391.  Saund.  351.  a  Saund.  336.  How 
it  must  be  prescribed  for,  vide  Hard.  407.    (c)  For  this  vide  Co.  Lit.  41.  b. 

But  the  word  Common  is  usually  understood  of  common  of  Co.Lit.  laa.  a. 
pasture,  of  which  there  are  four  [d)  kinds ;  first,   Co7nmon  ap-  Vaugh.  255. 
pendant;    secondly.    Common  appurtenant;    thirdly,  Common  in  (")  ^o'' *''"^* 
^oss  i  fourthly,  Common  pur  cause  de  vici7iage.  (e)  of  N'orfolk 

which  is  a  sort 
of  common  pur  cause  de  vicinage  and  the  commencement  thereof,  vide  Sir  Miles  Corbet's 
case,  7  Co.  5.  (e)  ||The  three  first  are  in  truth  the  only  rights  of  common;  for  though  common 
of  vicinage  is  here  reckoned  among  them,  yet  it  is  not  properly  a  right  of  common,  but  is  only 
an  excuse  for  a  trespass.  If  it  wei'e  a  right,  it  would  prevent  an  inclosiue,  which  (it  has 
always  been  holden  that)  it  will  not.  Willes's  Rep.  322.II 

I.     Of  Common  Appendant. 
Common  appendant  of  common  right  belongs  to  arable  land  Co.  Litt.  12a. 
for  beasts  that  serve  for  maintenance  of  the  plough;  as  horses  a.   36H.  8.4- 

and 


94  COMMON. 

(a)  But  it  must  ^^^^  ^^^^  ^^  plough  the  land,  kine  and  sheep  to  compester  it| 

be  said  to  have  and  for  such  common  there  is  (a)  no  need  to  prescribe.  * 

been  time 

out  of  mind.    4  Co.  37.    Roll.  Abr.  401.    Cro.  Car.  542.  must  be  appendant  time  out  of 

mind,    Keilw.  129.  b.     Roll.  Abr.  396.     Fitz.  Issue,  143.  and  cannot  be  created  at  tliis  day. 

a6H.  8. 4.    5  Ass.  9.     Fitz.  Assise,  134.     Roll.  Abr.  396. 

*  Qii.  de  hoc,  for  Lord  Coke,  in  his  commentary  on  the  same  section,  121.  b.,  says, 
"  Appendants  are  ever  by  prescription."  [But  this  may  be  reconciled ;  for,  an  appendancy 
cannot  be  without  prescription,  the  former  always  implies  the  latter ;  and,  therefore,  if  one  pleads 
common  appendant,  it  is  unnecessary  to  add  the  usual  form  of  prescribing.  Hargrave's  note, 
2  Co.  Lit.  122.  a.] 

4  Co.  3  7.  As  the  lords  of  several  manors,  in  which  there  were  great 

a  Inst.  86.         wastes,  used  to  portion  out  some  parts  of  the  arable  lands  to  their 

tenants,  which  they  were  to  till  and  plough,  and  were  to  hold  in 

nature  of  socage ;  it  was  necessary,  in  support  of  tillage,  which 

hath  always  been  greatly  favoured  in  the  law,  that  the  cattle 

employed  in    this  service  should  have  food    and  provender  in 

some  other  parts  of  the  manor ;  and  this  was  usually  assigned 

them  in  such  wastes  as  were  least  fitted  for    improvement  or 

cultivation. 

Roll.  Abr.  396.       Hence  it  is,  that  if  before  the  statute  6{qma  emptores  teirarum, 

4  Co.  37.  a.       tiie  lord  of  the  manor  had  made  a  feofftnent  of  paixel  of  the  ma- 

86  Sp"^*       nor,  to  hold  of  him;  the   feoffee,    as    incident   to  the  grant, 

should  have  common  in  the  wastes  of  the  lord. 
37  H.  6. 34.  This  kind  of  common  is  regularly  appendant  {b)  only  to  arable 

a6  H.  8.  4.  a.  j^j^j .  ^^^  j^  ^^^^  ^^  claimed  by  that  name  as  appendant  to  a  ma- 
il H.  6. 12!  '^oi's  farm,  a  plough-land,  or  a  carve  of  land,  though  it  may 
Roll. Abr. 3 96.  contain  pasture,  meadow,  and  wood;  for  it  shall  be  presumed 
1  Brownl.  298.  to  have  been  all  originally  arable  land,  though  afterwards  con- 
(6)"lt  canno?*  ^^^^^^  '"^o  meadow,  pasture,  SfC. 

be  appendant  to  land  which  is  approved  within  time  of  memory  out  of  the  waste  of  th« 
lord.    5  Ass.  2.    Bro.  Common,  16.  S.  C.    Bro.  Ass.  116.  S.  C.    Roll.  Abr.  397.  S.C. 

(c)  37  H.  6.  ^c)  It  can  only  be  for  such  cattle  as  are  necessary  in  tillage, 

1^  b^R  il^  as  oxen  and  horses  to  plough  the  land,  and  cows  and  sheep  to 

Abr.  397.  compester  it;  [d)  and  therefore  a  prescription  to  have  common 

Co.  Lit.  122.  appendant  for  all  manner  of  cattle  is  not  good,  because  it  com- 

a.  Willes's  prehends  goats,  geese,  and  such  like,  which  is  more  properly 
frft^il^H  6  common  appurtenant. 

6.  b.  Bro.  Common,  13.  S.  C.  37  H.  6.  34  S.  C.  Roll,  Abr.  397.  S.  C.  Old  N.  B.  26.  25  Ass.  8* 

17E.  3. 27.34.       Common  appendant  may  by  usage  be  limited  to  any  certain 

Roll.Abr.  399.  number  of  cattle. 

5.  c 

17  E.  3. 34.  A  man  may  have  common  appendant  for  thirty  cattle  in  one 

b.  Roll.  Abr.  place,  and  to  the  same  land  common  appendant  also  in  another 
397.  b.  C.         place  for  part  of  liis  said  cattle,  and  so  may  take  it  where  he 

pleases. 
27  E.  3. 86.  Common  appendant  {e)  may  be  through  all  the  year,  saving  at 

Roll.  Abr.  396.  a  certain  time,  in  which  the  lord  useth  it. 
S.  C.  {e)  May 
be  on  conditicm  or  limitationj  as  quamdiu  he  pays  so  much,  tamdiu  or  he  shall  be  living 
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in  such  a  house  to  which  the  common  is  appendant.    37  H.  6.     34.  Fitz.  Trespass,  85.  S.  C. 
Bro.  Common,  13.  S.  C.     Roll.  Abr.  397.  S.  C. 

{a)  So,  it  may  be  to  common  in  the  meadow,  after  the  hay  17  E-  3-  26. 
carried  off;  till  Candlemas.  34-  Roll.  Abr. 

39?     («)  So, 
to  common  in  the  pasture,  from  the  feast  of  St.  Augiistin  till  All  Saints.     ly  E.  y.  26.  34.    Roll. 
Abr.  397.  S.  C, — So  it  may  be  to  common  two  years  after  the  corn  cut  and  carried  away,  till 
it  is  resown,  and  every  third  year  per  totum  annum.  %%  Ass.  4a.     Roll.  Abr.  397,  S.  C.    Saund. 
343.  S.  P.     Vide  infra,  letter"(C). 

If  an  mhabitant  of  one  parish  hath  common  appendant  in  Salk.  169. 
certain  waste  grounds  which  he  in  another  parish,  he  shall  be  P^'  ^* 
assessed,  and  pay  taxes  in  that  parish  where  his  farm  lies,  and  not 
in  that  in  which  he  hatli  common ;  for  the  common  is  only  inci- 
dent to  it,  and  will  pass  by  a  grant  of  the  farm ;  and  is  there- 
fore to  be  considered  as  part  of  the  farm,  and  the  form  to  be 
taxed  the  higher, 

II  Common  appendant  is  so  necessarily  incident  to   the  land,  Per  Willes 
that  it  cannot  be  severed  from  it.     And 'therefore  if  the  land  be  ^'{[^^^^^^^ 
divided  never  so  often,  eveiy  little  parcel  of  it  is  entitled  to  com-  wiUes's  Rep. 
men  appendant.  ||  230. 

2.     Of  Common  Appurtenmit. 
Common  appurtenant  can  only  be  claimed  by  (^)  prescription,  Co.  Lit.  122. 
and  is  a  right  of  commonage  for  beasts,  not  (c)  only  common-  be  claimed™ v^ 
able,  [d)  as  horses,    oxen,  cows,    and   sheep,  but  likewise  for  grant  made 
beasts  not  commonable,  as  swine,  goats,  and  geese.  within  time  of 

memory.  F.  N. 
B.  180.  N.  Sacheverill  v.  Porter,  Cro.  Car.  482.  But  being  a  profit  a  prendre  in  the  soil  of 
another,  it  cannot  be  claimed  by  custom.  And  one  objection  against  claiming  such  a  right 
by  custom  is,  that  it  cannot  be  released;  whereas,  if  it  be  annexed  to  the  fee,  it  may. 
Gatewood's  case,  6  Co.  59.  b.  Grmistead  v.  Mai'lowe,  4  T.  Rep.  717.  and  Hardy  v.  Holliday 
there  cited.||  (c)  A  man  may  prescribe  to  have  it  for  all  manner  of  cattle.  15  E.  4.  ^3' 
Roll.  Abr.  40a.  S.  C.  {d)  These  are  commonable,  and  called  magna  averia,  for  which  vide 
Cro.  Ja.  580.  a  Roll.  Rep.  173.  Saund.  227.  — if  the  lord  Ucence  a  stranger  ad  ponend. 
averia  into  the  common,  this  shall  be  intended  of  commonable  cattle  only,  and  not  of  hogs. 

2  Mod.  7.  per  North  Ch.  J.  —  But,  if  the  licence  be  for  a  pai'ticular  tune,  it  is  otherwise. 

3  Mod.  7.  per  North. 

He  that   claims  common  by  force  of  a  prescription,  as  an  15  e.  ^.  ?2. 
inhabitant  of  a  towai,    shall  have  no   other  cattle  to  common  Roll.  Abr.  398, 
there,   but  what  are  (e)  levant  and  couchant  within  the  same  IJCheedley  v, 

town.  ^^^"«V  ??• 

313.     Weekly 

T.  Wildman,  i  Lord  Raym.  406. ||  (e)  V»Tiat  cattle  shall  be  said  levant  and  couchant,  vide 
Noy,  30.,  where  by  Coke  Ch.  Just,  so  many  cattle  as  the  land,  to  which  the  common  is 
appurtenant,  may  maintain  in  the  winter,  so  many  shall  be  said  levant  and  couchant.  Vent. 
54-  ||So  by  Lord  ^aj/»?.  levancy  and  couchancy  signifies  only  so  many  as  the  messuage 
or  farm  v/ill  by  its  produce  maintain.  Rogers  v.  Benstead,  Cambr.  Suaiin  Assiz.  1727, 
approved  by  'Lee  C  3.  in  Fulcher  v.  Scales;  Norfolk  Summ.  Ass.  173S,  Selwyn's 
Ni.  Pri.  392,  3.JI  And  so  many  beasts  may  be  said  levant  and  couchant  upon  a  house 
as  may  be  tied  there,  and  are  usually  to  be  maintained  in  the  house.  2  Bro.vnl.  loi.  But 
per  Vaugh.  253.  Cattle  cannot  be  levant  on  a  messuage  only.  Yet  in  Salk.  169.  pi.  2.,  pre- 
scription to  have  common  for  all  beasts  levant  and  couchant,  as  appendant  to  a  cottage,  is 
good;  for  a  cottage  contains  a  curtilage  at  least;  and  there  is  no  difference  between  a  messuage 
and  curtilage  as  to  this.    Also  a  cottage,  by  statute,  oueht  to  have  four  acres  of  land. 

6  Mod. 
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6  Mod.  114.  S.  C.  II  Mod.  ^3.  pi.  29.  yz.  pi  3.  la  Mod.  ^5.  Ld.  Raym.  736.  And  Holt 
Ch.  Just,  said,  that  he  remembered  the  trial  of  an  issue,  where  it  was  ruled  by  Hale  Ch.  Just, 
that  fodderina;  cattle  in  the  yard  was  sufficient  evidence  of  levancy  and  couchancy.  Emerton 
V.  Selby.  Salk.  169.  pi.  2.  6  Mod.  115.  S.  C.  2  Lord  Raym.  1015.  S.  C.  |jlt  is  certain  that 
levancy  and  couchancy  must  be  proved  by  shewing  that  the  party  claiming  the  right  v/as  in 
possession  of  some  land  whereon  the  cattle  might  be  levant  and  couchant.  h'choles  v. 
Har^reaves,  5  T.  Rep.  46.  Benson  v.  Chester,  8  T.  Rep.  396.  The  cases  of  a  messuage  and 
cottage  above  referred  to,  proceed  upon  the  ground  that  after  verdict,  land  sliall  be  under- 
stood to  be  included  in  those  terras.  || 

Roll.  Abr.  398.  If  a  man  claims  common,  by  prescription,  for  all  manner  o'^ 
(«)  It  is  commonable  cattle  in  the  land  of  another,    as   belonging  to  a 

naught  upon  ^gj-^g^^gj^^^  this  jg  ^  void  presci'iption ;  (a)  because  he  doth  not 
murrer.'  say  that  it  is  for  cattle  levant  and  couchant  upon  the  land  to 

llCheadle  v.  which  he  claims  it  to  be  appurtenant ;  for  a  man  cannot  have 
Miller,  Lev.  common  sans  number  appurtenant  to  land ;  and  when  he  claims 
196^181(1.313.  j.j^g  common  for  all  cattle  commonable,  and  doth  not  say  for 
108  120.  S.C.  cattle  levant  and  couchant  upon  the  tenement,  this  shall  be  in- 
and  it  would  tended  common  sa?is  number,  according  to  the  words ;  (b)  for 
seem  still  to      there  is  not  any  thing  to  limit  it,  when  it  doth  not  say  for  cattle 

stlndin^^tre'"  ^^^^"^  ^""^  cotichant. 

statute  4  Ann.  c.  16.  for  the  averment  of  levancy  and  couchancy  is  material  and  traversable, 
Emerton  v.  Selby.  6  Mod.  115.  Robinson  v.  Raley,  i  Burr.  316.  the  levancy  and  couchancy 
bein<T  the  measure  of  the  kind  of  common  which  is  claimed  by  the  plea.  Jenkin  v.  Vivian, 
Pope  201.  Potter  v.  North,  i  Saund.  352.  Hoskins  v.  Robins,  2  Saund.  327.  Scholes  v.  Har- 
<rreaves,  ubi  supra.  But  the  want  of  such  an  averment  is  aided  after  verdict  by  the  statute  of 
jeofails,  i  Lev.  icbi  supra.  Miller  v.  Staples,  i  Vent.  165.  Prance  v.  Tringer,  Cro.  Ja.  44, 
Bronge  v.  Moore,  Sty.  428.  Corporation  of  Derby,  i  Mod.  7.  Corbyson  v.  Pearson,  Cro. 
Eliz.  458.  Stennel  v.  Hog,  i  Saund.  225.  Mellor  v.  Spateman.  Id.  346.II  (b)  But,  if  a  man 
prescribes  for  common  for  a  certain  number  of  cattle,  as  belonging  to  certain  land,  he  need 
not  aver  that  they  were  levant  and  couchant,  ||  Stevens  v.  Austin,  2  Mod.  185.  Day  v. 
Spooner,  Ro.  Abr.  401.  pi.  4.  Cro.  Ja.  27.  because  it  is  no  prejudice  to  the  owner  of  the 
soil,  as  the  number  is  ascertained.     Richards  v.  Squibb,  i  Lord  Raym,  726.II 


22  Ass.  pi.  84.        It  seems  agreed,  that  if  a  man  has  a  grant  of  common  for 

45  E.  325.  b.  g^  ^^^  certain  number  of  beasts,    the   commoner  may   take  the 

V'd  Cro^Ja  '  leasts  of  a  stranger,  and  put  them  upon  the  common,  so  that  it 

15-  575-  exceed  not  the  number. 

(e)  Secus  of 

common  sans  number.     Roll.  Abr.  402.     But  he  that  claims  the  sole  pasture  of  land  may 

licence  a  stranger  to  put  in  his  beasts.     2  Saund.  327. 

Jones,  375.  Also  in  case  of  a  common  appurtenant,  it  is  said,  that  where 

Cro.  Car. 432.  jjjg  number  of  the  beasts  to  be  commoned  is  certain,  the  com- 
moner may  grant  over  the  commonage  of  part,  and  reserve  the 
rest  to  himself. 
22  Ass.  84.  It  is  clear,  thf^  if  a  commoner  borrows  cattle  to  manure  his 

^<^ll"^^-396-  land,  he  may  use  the  common  with  them;  for  by  the  borrowing 
F°N  B  180  b  ^®  ^^^  ^  special  property  in  them. 
Skin.  138.  S.  P.  admitted. 

3.     Of  Co7nmon  in  Gh-oss. 
Co.  Litt.  122.        This  is  a  right  of  commonage  which  must  be  claimed  by  deed 
a.  2  Inst.  4 7  7.  or  prescription,  and  hath  no  relation  to  any  land  belonging  to 
What  shall  be  ^^  commoner :    it  may  be  for  a  certain  number  of  cattle,  or 

sans 


(A)  Of  the  several  Kinds  of  Common.  97 

.5«n5  number;  ||by  which  expression  we   are  to  understand  the  said  com- 

Conimoner's  o'a:n  commonable  cattle  levant  and  couchant  upon  his  "^9"^!"  ,?'^^?' 
7      J       i-      1  •  1  ^1  u      •  z^  ■      mde  B.o\\.  J\hr. 

lands,  oi  which  as  there  may  be  m  some  years  more  than  in   .^^     -q^^, 

others,  the  common  is  therefore  said  to  be  sans  number^  in  contra-  nett  v.  Reeve, 

distinction  to  stinted  common,  where  a  man  has  a  right  to  put  Willcs,  232. 

in  only  a  certain  number.  ?°^''  ^'.''^^^ 

facts,  VIZ.  the 

levancy  and  couchancy  and  the  property  may  be  traversed  and  put  in  issue ;  for  they  make  but 

one  entire  title.     Moiiiton  v.  Trevilian,  Skin.  137.     a  Show.  328.  S.C.    Robinson  v.  Raley, 

1  Burr.  316. 

Common  in  gross  is  a  matter  of  tenure;    a  p-a:cij)e  will  lie  Rexv. Der- 
for  it,  and  it  is  a  tenement  within  the  statute  13  &  14  Ch.  2.|t       sincham,  7.T. 

Rep.  67. 

He  that  hatli  common  in  gross  for  a  (a)  certain  number  of  i  H.  6.  22.  b. 

cattle,  may  put  in  the  cattle  of  a  stranger,  and  use  the  common  Roll.Abr.40* 

with  them.  f\^-  , 

(a)  bo  may  he 
who  hath  common  .sans  number  in  gioss.     11  H.  6.  22.  b.  Roll.  Abr.  402.  S.  C. 

Common  appendant  cannot  be  made  common  in  gross,  for  that  9  E.4.  39. 
is  for  cattle  le\ant  upon  tlie  land,  to  which  S)-c.,  and  therefore  it  26  H.  8.  4. 

caimot  be  severed  without  extinguishment.  Roll.  Abr.  401. 

»  S.  C.    Cro. 

Car.  542.  S.  P. 

So,  common  appurtenant  for  cattle  levant  and  couchant  upon  Roll.  Abr.402« 
the  land,  cannot  be  made  in  gross.  Cro.Ja.  15. 

^  S.C.    But,  ^ 

though  it  cannot  by  grant  be  severed  from  the  soil,  yet  common  appurtenant  for  a  certain 
number  of  beasts  nay  be   granted  over,  per  Cur.     ||bo  by  Hale  C.  J.  in  Daniel  v.  Hanslak, 

2  Lev.  67.     It  is  said  by  Fitzherbert  26  H.  8.  4.  that  common  appurtenant  maybe  severed  from 
the  land  to  which  it  is  appmtenant.|| 

If  A.^  and  all  those  whose  estate  he  hath  in  the  manor  of  Z).,  Roll.  Abr.  402. 
have  had  time  out  of  mind  a  fold-course,  ss.  common  of  pasture  Cro.  Car. 
for  any  number  of  sheep,   not  exceeding  300,  in  a  certain  field,  -Jfjjg^'anj*  " 
as  appurtenant  to  the  said  manor,  he  may  grant  over  this  fold-  "stated,  that  it 
course  to  another,  and  so  make  it  in  gross ;  because  the  common  was  granted 
is  for  a  certain  number,  and  by  the  prescription  the  sheep  are  over  with  par- 

not  to  be  levant  and  couchant  upon  the  manor,  but  it  is  a  com-  ^^^°    t„^^^' 

r  1  •  1  1      '^or.     Jones, 

mon  lor  so  n.any  sheep  appurtenant  to  the  manor,  which  may  be  275,  S.C.  ad- 
severed  irom   the  manor  as  well  as  an  advowson,  without  any  judged, 
prejudice  to  the  owner  of  the  land  where  the  common  is  to  be 
taken. 

4.   Of  Common  pur  Cause  de  Vicinage. 
Com.mon  pin-  caiise  de  vicinage  is  but  an  excuse  of  trespass,  and  Co.  Lit.  142. 
no  man  can  put  his  beasts  into  the  land  in  which  he  hath  such  a.    ijWillei's 
common,  but  they  must  escape  thither  themselves,  and  either  of  /^f^Tu^t'l!, 
the  parties  that  have  such  neighbouring  gi'ounds  {b)  may  inclose  such  inclosure 
against  the  other.  the  common  is 

gone.  4  Co.  3  8. 
Roll.  Abr.  399.  S.  P. 

But,  if  there  be  common  pur  cause  de  vicinage  between  two  Roll.  Abr. 3 99. 
.  manors,  and  the  lord  of  one  manor  inclose,  yet  he  shall  not  bind 
Vol.  II.  H  a  copy- 
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a  copyholder  of  the  same  manor,  but  that  he  may  have  common 
'piir  cause  de  vicinage  as  he  had  before. 

If  there  be  common  jmr  cause  de  vicinage  between  the  towns 
of  A.  and  i?.,  and  A.  have  50  acres  of  common,  and  B.  100 
acres  of  common,  the  inhabitants  of  A.  cannot  put  more  cat- 
tle into  their  common  than  the  50  acres  will  depasture,  with- 
out any  regard  to  the  common  of  B, ;  for  the  original  cause  of 
this  common  was  not  the  profit  of  cither  town,  but  to  prevent 
suits  in  open  countries  for  reciprocal  escapes  from  one  field  into 
the  other. 

If  there  are  two  manors  in  one  vill,  the  tenants  of  each 
may  intercommon ;  and  this  is  likewise  called  common  ^je/r  cause 
de  vicinage. 

[|It  was  said  by  Holt  C.J.  that  to  give  common  of  vicinage 
the  commons  must  be  next  adjoining,  that  is,  without  any  inter- 
mediate land. 

Where  one  of  two  adjoining  commons,  with  common  of 
vicinage,  was  inclosed  and  fenced  off'  by  the  owner  of  the  soil, 
leaving  open  only  a  passage  for  the  highway  which  led  over  the 
one  to  the  other ;  yet,  as  the  separation  was  not  complete,  so  as 
to  prevent  the  cattle  from  straying  from  the  one  to  the  other  by 
means  of  the  highway,  the  common  by  vicinage  still  continued,  ii 
Every  common  pur  cause  de  vicinage  is  common  {a)  appendant ; 
and  therefore  a  man  need  not  prescribe  in  a  common  pw 
cause  de  vicinage ;  but  it  is  sufficient  to  say,  that  he  and  all 
those  whose  estate,  S,-c.  have  used  to  intercommon  causa  vicinagii. 
"  quod,  as  Brooke  observes,  7iemo  contra  dixit  neq.  ajfirmavit.^^  Br.  Tit.  Conioner  and  Comen,  pi.  29. 
7  E.4.  26.  But  by  Wray  C.  J.  4  Co.  38.  common  for  cause  of  vicinage  is  not  common  appendant, 
but  inasmuch  as  it  ought  to  be  by  prescription  from  time  whereof,  &c.  as  common  appendant 
ought,  it  is  in  this  respect  resembled  to  common  appendant.  And  in  the  case  of  Jenkin 
V.  Vivian,  Poph.201.  Latch,  161.  it  was  holden,  that  prescription  is  the  ground  of  commoq 
pur  cause  de  vidnage.\\ 

(B)  Of  the  Interest  of  him  who  is  Owner  of  the  Soil. 

Go.  Lit.  122.  a.  nrHE  lord  of  the  soil  hath  such  an  interest  therein,  that  it 
{b)  Therefore      -*■    seems  agreed,   that  a  custom  or  prescription  (Z>)  totally  to 

,  *"^  owner  of  exclude  him  from  all  manner  of  profit  is  void,  as  unreasonable 
the  soil  grants         i  •     ^  1 

to  anothir        ''!'«'  agamst  law. 

common  sans  number  there,  yet  the  grantee  cannot  use  the  common  with  so  many  cattle  that 
the  grantor  shall  not  have  sufficient  conmion  for  his  cattle.  12  H.  8.  2  Roll.  Abr.  396.  399. 
Bridg.  5.  Roll.  Rep.  365.  Saiuid- 245.  S.  P.  admitted.  —  But,  where  the  lord  shall,  by  pre- 
•cription,  be  restrained  to  a  certain  number,  vide  %  Roll.  Abr.  267.  pi.  2. 

Co.  Litt.  122.         But  one  may  prescribe  or  allege  a  custom  to  have  solum  ves- 

a.    And  may    turam  terrce  from  such  a  day  to  such  a  day,  and  exclude  the 

prescribe  to       ^^^^^^  ^f  ^j^^  g^^^ 

have  separalem 

pashirum,  and  exclude  the  owner  of  the  soil  from  feeding  there.    Id.  Ibid. 

[North  V.  Cox,  Also,  it  seems,  by  the  better  opinion,  that  a  prescription  for 
Vaugh.  251.  sol.  S)'  separal.  pastw.  at  all  times  so  as  to  exclude  the  lord  from 
Ir^^^it  '  ^^^^"^g  there,  is  good;  for  this  does  not  exclude  the  lord  of  all 
Nortli  iVeutr!  the^profitii;  for  he  shall  have  tlie  mines,  trees,  ^-c.  andisnothke 

a  pre- 


%  Bulst.  87. 


Kromfield 
y.  Kirber, 
1:1  Mod.  72. 

Gullett  V. 

Lopes, 

13  East;  348. 


Roll.  Abr.  399. 
(«)  (jThis  is 
merely  the 
dictum  of 
Littleton  J. 
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a  prescription  for  the  whole  common  to  exclude  the  lord,  for  that  38^.   i  Saund. 

is  repujrnant.  ^S°-  ^-  ^' 

^    *  I  Lev.  268. 

S.C.     Hopkins  v.  Robinson,  i  Mod.  74-     a  Lev.  2.  S.C.     2  Kcb.  757.  842.     i  Ventr,  123. 

163.  S.C.Poliex.  13.  S.C] 

The  lord  witliout  prescription  cannot  agist  the  catde  of  a  30E.  3.  27. 
stranger  in  the  commou.  Roll.  Abr.  396. 

But  he  may  (a)  licence  a  stranger  to  put  in  his  cattle,  if  he  2  Mod.  6,  7.  (f- 

leaves  sufficient  common  for  the  commoners.  ^'"^^  2  Mod. 

275.  (a)  And  if 
the  lord  licence  a  stranger  ad  pone nd.  arena  into  the  common,  this  shall  be  intended  of  com- 
monable cattle  only,  and  not  of  hogs ;  but,  if  the  licence  be  for  a  particular  time,  it  is  other- 
wise.    2  Mod.  7.     Per  North.     Such  licence  must  be  by  deed.     3  Lev.  2.     ||2  Saund.  328. || 

If  the  lord  alien  in  fee  the  soil  where  the  common  is  taken,  18  Ass. 56. 
saving  his  power  of  pasture,  as  lord,  he  shall  have  common  there  pl-4-    18  E.  3. 
as  lortl ;  aliler,  without  any  saving ;  but  the  alienee  of  the  soil  '^^'  ^^*'"  ■^'^''• 
may  depasture  it,  as  the  lord  had  done  before. 

If  A.  grant  common  to  73.  in  a  certain  place,  A.  cannot  after-  Cro.  Ja.  271. 
Wards  erect  a  rick  there ;  for  by  the  grant  the  cattle  of  B.  are  Ffi'i^-er  and 
to  range  over  the  Avhole  place  without  restraint;  and  it  shall  not  ^qi  s  C  ad-* 
be  in  the  power  of  A.  to  defeat  his  own  grant.  judged. 

[The  right  of  commoners  in  a  common  may  be  subservient  Bateson  v. 
to  the  right  of  the  lord  in  the  soil;  so  that  the  lord  may  dig  Green,  5  T. 
clay  pits  there,  or  impower  others  to  do  so,  without  leaving  sut-  ^'^<^P-4ii- 
ficient  herbage  in  the  common,  if  such  a  right  can  be  proved  to 
have  been  always  exercised  by  him. 

So  he  may,   with   the  consent  of  the  homage,  grant  part  of  Folkard  v. 
the  soil  of  the  common  for  building;,  if  he  hath  immemorially  ^emmett,  Sit. 
exercised  such  right.  Ec^ter  Term, 

1776,  C.B.    5  T.  Rep,  41 7.  a. 

So,    a   custom,    that  the  owners  of  ancient  messuages,   ^-c.  Clarkson  v. 
within  a  manor  have  had  assigned  to  them  by  the  moss-reeve  VVoodhouse, 
certain  portions  of  the  common  to  be  holden  by  them  in  seve-  ^  ^*  I^ep.412. 
ralty  for  digging  turves,  <$'C.  called  moss-dales,  and  have  inclosed 
and  approved  such  moss-dales,   (after  clearing  them  of  turves,) 
and  holden  them  so  inclosed  in  severalty,  discharged  from  all 
right  of  common,  is  good.] 

(C)  Of  the  Commoner's  Interest  In   the   Soil:    And 
herein  of  the  Remedies  the  Law  gives  him. 


&' 


A    Commoner  hath  only  a  [b)  special  and  limited  interest  in  the  (l>)  For  the  in 

soil ;  but  yet  he  shall  have  such  (c)  remedies  as  are  commen-  terest  and 
surate  to  his  right,  and  therefore  may  distrain  beasts  damage-fea-  ^oi^^^^o°er 
sant,  bring  an  action  on  the  case,  <^r.  but  not  being  absolute  and  the  gene* 
ow^ner  of  the  soil,  he  cannot  (d)  bring  a  general  action  of  tres-  ral  leai-ning 
pass  for  a  trespass  done  upon  the  conunon.  thereof,  vide 

Godb.  123.  2  Leon.  201.  S.C.  (c)  Where  he  may  maintain  an  assise,  and  what  shall  be  a 
sufficient  seisin  for  that  piu^jose.  Roll,  Abr.  404.  "(c/)  4  Mod.  187.  Carth.  285.  Skin.  43a. 
%  Salk.  637.  adiiutted.    9  Co.  iii.  b. 

Ha  A  com- 
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12  H.  8.  2.  A  commoner  cannot  regularly  do  any  thing  on  the  soil  which 

13  H.  8.  15.       tends  to  the  melioration  or  improvement  of  the  common,  as 

Brid^fn^  10.       cutting  down  bushes,  fern,  &c. 
Godb.  182. 

Roll.  Alji-. 405.       Therefore  if  a  common  every  year  in  a  flood  is  surrounded 
aBulst.ii6.      with    water,    yet  the  commoner   cannot  (a)   make  a  (6)  trench 
*   g  p       '     1^1  tlie  soil  to  avoid  the  water;  because  he  has  nothing  to  do  with 
Bridg.  10.,        *"6  soil,  but  only  to  take  the  grass  with  the  mouth  of  his  cattle. 
(«)  Unless  by 

special  custom.  Godl\  182.  (h)  For  if  he  makes  any  thine;  de  novo  in  the  land,  he  is  a  tres- 
passer; but  lunv  amend  and  reform  a  thing  abused;  and  therefore,  if  the  land  be  full  of 
mole-hills,  he  ma\  dig  them  down.  Brownl.  228.  So,  if  there  be  holes  dug  in  the  common 
to  the  damage  oi'  the   land,   the  connnoner   n)ay  put   again  the  earth  dug  into  its  place. 

Brownl.  228. Also,  a  commoner  may  scour  a  trench,  as  has  been  used  to  be  done  tim« 

out  of  mind,  and  as  is  done  in  the  moors  of  Somerset,     Sid.  251. 

Lit.  Rep.  38.  Every  commoner  may  (d)  break  the  common  if  it  be  inclosed, 

<S-  vide  I  Roll,  and  although  he  does  not  put  his  cattle  in  at  the  time,  yet  his 
iv^'^Wh^'    h     ^^g^^  of  commonage  shall  excuse  him  from  being  a  trespasser. 

may  make  one  or  more  gaps  to  put  in  his  cattle,  if  the  common  be  inclosed,  vide  Golds.  117. 
a  Inst.  88.  —  May  throw  down  the  hedges.  2  Mod.  65.  Brownl.  228.  —  If  the  lord  makes 
a  pond  in  the  common,  the  commoners  may  let  the  water  out.    Brownl  228. 

a  Leon,  zoj.  If  a  tenant  of  the  freehold  ploughs  it,  and  sows  it  with  corn, 

303.  the  commoner  may  put  in  his  cattle,  and  therewith  eat  the  corn 

growing  upon  the  land :  so,  if  he  lets  his  corn  lie  in  the  field  be- 
yond the  usual  time,  the  other  commoners  may  notwithstanding 
put  in  their  beasts. 

But  for  the  better  understanding  of  the  commoner's  right  and 
interest  in  the  common,  and  of  his  remedies  when  his  right  is 
infringed,  it  may  be  necessary  more  particularly  to  consider, 

I.   What  Remedies  he  has  agahist  the  Lord  or  Oivner  of  the  Soil. 

1  Burr.  266.  If  a  commoner  find  conies  on  the  soil  spoiling  the  grass,  he 

aWils.51.  cannot  destroy  or  drive  them  off,  nor,  consequently,  can  he 
Roll.  Abr. 405.  destroy  the  burrows,  which  is,  in  effect,  destroying  the  conies; 
EI*  8  6  °  ^^^^  *°  ^^^  ^^^  ^^^  commoner  must  resort  for  his  remedy,  if 
Cro*jLi95.     he  is  aggrieved. 

(e)  For  which        It  is  (e)  a  general  rule,  that  a  commoner  cannot  distrain  or 

vide  2  Leon,      chase  out  the  cattle  of  the  lord  or  tertenant  damage-feasant ; 

ao3.  Yelv.  jij^^j  /  r\  ^^^t  if  the  lord  surcharges  the  common,  the  (s)  proper 
104. 120.  Cro.  ^1    •  ,•  ,1  '='  J  \i3J  f    f 

T       o  remedy  is  an  action  on  the  case. 

Ja.  208.  •^. 

Brownl.  187.  Godb.  182.  (/)  That  the  commoner  may  have  an  action  on  the  case,  F.  N.  BJ 
125.  9  Co.  112.  —  And  how  such  action  is  to  be  laid.  Lutw.  107.  (g)  And  therefore  ther^ 
can  be  no  relief  in  equity  where  the  Lord  surcharges,     a  Vern.  116. 

Roll.  Abr.  405.  If  there  is  a  custom,  that  a  close  ought  to  lie  fresh  anc 
406.  Trulack  hained  every  second  year  till  Ladij-day  after  the  corn  cut  anc 
and  White,  ad-  carried  away;  and  J.S.  hath  used  time  out  of  mind  to  have 

14  Burr  24^0.  common  in  the  said  close  after  Lady-day,  till  it  is  sowed  agaii 
cited  by  the  with  corn,  for  his  cattle  levant  and  couchant  upon  a  certair 
coiu-t  and  ad-  tenement,  as  appurtenant  thereto ;  in  this  case,  if  the  lord  oi 
muted.T  ^]jg  gQ^  gf  ^Q  jjgjj  close  puts  in  his  cattle  into  the  said  close 

against 
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against  the  custom,  when  it  ought  to  lie  fresh  and  hained  by  («)  So,  where 
custom,  the  said  J.  S.  though  he  be  but  a  commoner,  (a)  may  ^^^  ^^^^.  ^y 
take  the  cattle  of  the  lord  there  damage-feiisant,  and  justify  in  ^^^^^Q^l  ^^  g 
an  action  of  trespass  brought  against  him  by  the  lord  of  the  certain  mim- 
close  where  he  took  the  cattle ;    for  if  the  lord  might  eat  the  ber  of  cattle, 
grass  before  the  common  is  to  be  taken  pursuant  to  the  custom,  ^"'^  X^^  '^^ 
the  tenant  would  be  defeated  of  all  the  benefit  of  his  common.      Kenrick  and' 
Pargiter,  Yelv.  izg.     Adjudged  by  three  judges  against  two,  who  doubted,  and  inclined  to 
think,  that   a  custom   and   usage   to   distrain  ought   to   have   been  alle.;ed.     Cro.  Ja.  208. 
Brownl.  187.     [See  Lord  ikr«?i,s/?£'/</'5  obser\'ations  on  this  case,  4  Burr.  2429,  2430.]  —  But 
how  far  the  lord  may  be  distrained  to  a  certain  stint,  vide  2  Roll.  Abr.  267. 

(^)  If  (c)  I  have  (d)  common  of  estovers  in  the  woods  of  J.  S.  (b)  Roll.  Abr. 
and  J.  S.  cuts  part,    or   all   the  wood,   yet  I  cannot  take  any  406.    Cro. 
part  of  this  which  is  cut,  (e)  but  shall  be  put  to  my  assise,  or      'f '  f  ^.  "  q^^' 
case,  as  my  estate  is.  ja.  257.  s.  P. 

per  Curiam.  Roll.  Abr.  567.  pi.  3.  like  point.  Ydv.iZ^.  ^.'P. per  Curiam.  Brownl.  220. 
S.  P.  pci  Cur.  Bulst.  93,  94.  S.  P.  admitted  arguendo,  {c)  So,  if  one  grants  to  me  1000 
cords  of  wood,  to  be  taken  at  my  election,  and  the  grantor,  or  a  stranger,  cuts  down  all,  or 
part  of  the  wood,  I  can  take  no  part  of  that  which  is  cut  down.  Sir  Thomas  Palmer's  case, 
5  Co.  25.  Cro.  Eliz.  820.  S.  C.  Noy,  32.  S.  C.  Moor,  691.  pi.  955.  S.  C.  Yelv.  188.  cited. 
[Woodson  V.  Newton,  2  Str.  777.  S.  P.  Rackham  v.  Jesup,  3  Wils.  332.  S.  P.]  {d)  But,  if  a 
man  claims  all  the  thorns,  &c.  growing  on  such  a  place,  he  may  take  them,  though  cut  down 
by  another.  Douglas  and  Kendall,  Cro.  Ja.  257.  adjudged.  Yelv.  188.  adjudged.  Brownl.  219, 
a20.  adjudged.  Bulst.  93,94.  {e)  For  this  vide  9  Co.  112.  Brownl.  197.  Roll.  Abr.  108. 
pi.  22.    F.N.  B.58.     Heb.43.     Yelv.  188.    5  Co.  25. 

II  If  the  lord  make  a  hedge  round  the  common,  or  do  any  act  Cooper  v.  Mar- 
that  entirely  excludes  the  commoner  from  exercising  his  right,  shall,  2  Wils. 
the  latter  may  do  whatever  is  necessary  for  letting;  himself  into  ^^'    a  c 
the  common :   but,  11  he  can  get  at  the  common,  and  enjoy  it  to  Sadgrove  v. 
a  certain  extent,   and  his  right  be  merely  abridged  by  the  act  Kirby,  6  T. 
of  the  lord,  his  remedy  is  by  an  action  on  the  case,  or  by  an  Rtp.483.  af- 
assise,  and   he  cannot  assert  his  right  by  any  act  of  his  own.  g^^eauer 
If  his  right  be  abridged  by  coney-boroughs,  he  cannot  touch  chamber, 
the  soil  to  fill  them  up :    nor,  if  trees  be  planted  to  an  excess,  i  Bos.  &  Pul. 
can  he  cut  them  down.  ||  i3« 

2.    Against   the   other   Cojmnoners ;    and   herein   of  Admeasiire- 

ment. 
The  writ  of  admeasurement  lies  by  (y)  one  commoner  against  F.  N.  B.  125. 
(g)  another;  but,  if  the  tenant  surcharges  the  common,  the  lord  B.  D 
shall  {1i)  not  have  a  writ  of  admeasurement  against  the  tenant,     ky  •'.  ^^  ^  "*, 

for  and  against  such  as  have  common  appendant ;  but  Q.  8f  vide  F.  N.  B.  125.  Roll.  Rep.  565. 
(g)  Yet  upon  this  suit  all  the  commoners  shall  be  admeasured.  F.  N.  B.  1 25 .  {h)  [  Vide 
Fitzh.  tit.  Admeasurement  pi.  12.  16.] 

So,  if  the  lord  surcharge  the  common  or  approve  without  F.  N.  B.  125. 
leaving  sufficient,  the  tenant  shall  not  have  a  writ  of  admea-  ^*       ' 

surement  against  him,  but  an  assise. 

No  writ  of  admeasurement  lies  against  a  commoner  sans  num-  F.  N.  B,  125. 

ber,  nor  shall  his  ii)  common  be  admeasured.  ^-     ''^^  ^d, 

*^  •^  Raym.  11 87. 

contr.    (i)  But  the  lord  may  distrain  his  cattle.     Samid.  245- 
H  3  One 
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2z  Ass.  pi.  65.  One  commoner  {a)  caimot  distrain  the  cattle  of  another ;  foic 
Style,  428.  the  right  of  commonage,  which  every  commoner  lias,  rmis 
Yelv.  104.         throuoh  the  whole  land! 

a  Lutvv.  1240.  "  ,  1-  .    •    .!_ 

[4  Burr.  2426.  I  Bl-  Rep.  673.  S.  C.  And  after  admeasurement,  a  commoner  may  disti'am  the 
supernumerary  cattle  of  a  fellow-commoner.  3  Wils.  287.  If  A.,  being  possessed  of  land  in 
a  common  field,  and  having  a  right  of  common  over  the  -whole  field,  and  several  other  persons 
having  a  like  right  of  common,  enter  into  an  agreement  not  to  exercise  their  respective  rights  for 
a  certain  term  of  years,  and  each  party  covenants  to  that  effect;  if,  during  that  term,  the  cattle 
of  one  of  the  persons,  party  to  such  agreement,  come  upon  the  land  of  A.,  A.  may  distrain 
them  ;  for  this  agreement  is  an  extinguishment  of  the  common  pro  tempore ;  and  thercfore,^^ 
with  regard  to  A.,  the  commoner  is  a  stranger.  Whiteman  v.  King,  2  H.  Bl.  4.]  («)  But,  ii 
a  man  ifas  common  for  ten  beasts,  and  he  puts  in  more,  the  siu-plusage  beyond  the  ten  may 
be  taken  damage-feasant.  46  E.3.  12.  b.  2  Lutw.  1241.  [Freem.  273.  S.C.  9  Co.  112.] 
II  But  it  has  been  determined  that  one  commoner  cannot  distrain  the  cattle  of  another  com- 
moner in  this  case.  Hall  v.  Harding,  4  Burr.  2426.  i  Bl.  Rep.  673.  S.C.||  [liis  relief  is 
either  by  writ  of  admeasurement,  or  by  action  on  the  case.     F.  N.  B.  125.] 

3.  Against  Slrangers. 

ic  H.  7. 13.  -^  commoner  may  justify  the  taking  of  the  cattle  of  a  stranger 

14  H.  7.  3.        damage-feasant  upon  the  common,    in  his  own  name,   for  the 

9  Co.  112.  b.     interest  which  he  has  in  the  common. 

Bridg.  10. 

RolL  Abr.  320.  405.     Yelv.  130.     Godb.  185.    Jenk.  144.     But  can  have  no  action  unless 

laid  ce/- jwoc?  his  common  was  impaired.     Keilw.  47. 

^  Lev.  104.  But  in  his  avowry  he  must  allege  a  particular  damage;  as,  that 

Woolton  and    he  could  not  have  common  in  tarn  amplo  modo  quo  dehuit  6^  con- 
Salter,  ad-         siievit,  for  without  a  particular  damage  (6),  he  can  no  more  dis- 
"son^  Lave-      train  the  beasts  of  a  stranger,  than  bring  an  action  upon  the 
rack,  Vin.  Abr.   case. 
tit.  Common 

(H.  a.)  pi.  43.  S.  P.  (f)  But  Rolle  C.  J.  was  of  a  contrary  opinion,  because  (by  him)  a  com- 
moner hath  an  interest  that  authorizes  him  to  distrain.     Bronge  v.  More,  Style,  428. || 

Greenhow  v.  II To  an  action  on  the  case  for  injuring  the  plaintiff's  riglit  of 

Ilsley,  Wil-       common,    the   defendant  pleaded  that  he  dug  turves  under  a 
les's  Rep.  619.   licence  from  the  lord.     The  Court  were  of  opinion  that  the  de- 
fendant should  have  averred  that  there  was  sufficient  common 
left  for  the  plaintilfj  and  that  it  was  not  incumbent  on  the  })!ain- 
tiff  to  reply  it,  as  it  was  already  alleged  in  the  declaratioJi-H 
a  Mod.  6.  If  in  an  action  on  the  case  brought  by  a  commoner  against  a 

Smith  and  Fe-  stranger,  for  putting  his  cattle  in  the  connnon,  per  quod  commu- 
^^U  d^  '  ni^f^i  in  tarn  amjilo  modo  hahere  mm  j^otuit,,  the  defendant  pleads  a 

*    '  licence  from  the  lord  to  put  his  cattle  there,  but  doth  not  aver 

there  is  sufficient  common  left  for  the  commoners;  this  is  not  a 
good  plea ;  for  though  it  may  be  objected,  the  plaintiff  may 
have  replied  specially,  and  shev.n  there  was  not  enough,  yet 
this  being  the  very  gist  of  the  action,  the  defendant  should  havp 
pleaded  it. 
Goe  v.Cother,  [To  an  action  on  the  case  by  a  commoner  for  digging,  S^r.  where 
I  Sid.  136.  ^c^  the  defendant  pleaded  that  he  was  lord  of  the  soil,  and  that 
he  had  digged  for  coals,  doing  as  little  damage  as  possible  to  the 
herbage,  and  averred,  that  he  had  left  a  sufficiency  of  common ; 

the 
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the  plaintiff  demurred,  and  shewed  for  cause,  that  the  plea 
amounted  to  the  general  issue,  and  so  thought  the  Court. 

Trespass  by  the  lord  of  a  manor  for  destroying  his  peat,  and  D'A^TolJes  t. 
filling  up  the  holes  out  of  which  it  was  digged :  the  defendant  jus-  Howard, 
tifies  under  a  right  of  common  over  the  waste  appendant,  cSr.,  and  3  B"^i"-  iJ^i- 
that  the  plaintiff  had  digged  this  peat  in  some  parts  of  the  common, 
and  laid  it  up  in  others,  whereby  the  defendant  was  hindered  from 
enjoying  his  common  in  tam  amplo  modo,  &c. ;  the  plaintiff  re- 
plies, de  injuria,  sua  propria  absque  tali  causa  :  the  plaintiff  can- 
not, upon  this  issue,  give  evidence,  that  there  was  a  sufficiency  of 
common  left.] 

II  For  every  feeding  by  the  cattle  of  a  stranger,  it  has  been  Marj-'s  case, 
said,  the  commoner  shall  not  have  an  action  on  the  case,  but  9^o- 113- 
the  feeding  ought  to  be  such  per  quod  the  commoner  common 
of  pasture  for  his  cattle  habere  non  potuit ;  so  that  if  the  tres- 
pass be  so  small  that  he  has  not  any  loss,  but  sufficient  in  ample 
manner  remains  for  him,  no  action  lies  for  it.     But  this,  which  Atkinson  v, 
is  the  o}):nion  of  Lord  Colie^  not  any  part  of  the  judgment  of  Teasdale,  2BI. 
the  Court,  can  only  hold  in  cases  of  mere  escapes  of  cattle  into  .%\\,^'!^.^ 
the  common,  without  the  knowledge  of  the  owner,  and  driven  g.c.   Wells  v. 
off  as  soon  as  he  has  notice :   but,  if  they  are  turned  into  the  Watling,  z  Bl. 
common,  or  permitted  to  depasture  it,  whether  they  belong  to  J^^P-  '^'^2,2^' 
a  stranger,    or  are  the  supernumerary  cattle  of  a  commoner,  -^oM  4  T 
the  commoner  may  have  this  action,  in  which  it  does  not  seem  Rep.  73. 
to  be  necessary  for  him  to  prove  that  he  has  sustained  any  spe- 
cifick  injury.     For  these  acts  are  an  infringement  of  his  right; 
and  if  overlooked  would  be  evidence  of  a  using  and  exercising 
of  the  right  by  the  defendant. 

So,  it  has  been  holden,  that  a  commoner  may  maintain  an  ac-  Finder  v. 
tion  on  the  case  for  an  injury  done  to  the  common  by  taking  Wadsworth, 
away  from  thence  the  manure  which  was  dropt  on  it  by  the  cattle,  '   ^ 

though  his  propoition  of  the  damage  was  found  only  to  the 
amount  of  a  farthing ;  at  least  the  smallness  of  the  damage  was 
no  gromid  for  a  nonsuit. 

And  in  these  actions  agamst  a  stranger  or  a  fellow-commoner,  See  cases 
the  plaintiff  may  (\.&Q\siXQ  generally  for  the  disturbance.  supra. 

But  if  the  lord,  or  a  person  putting  in  cattle  with  the  lord's  a  Mod.  7. 
licence,  be  the  defendant,  there  a  specifick  injury  must  have  been  Lutw.  107. 
sustained ;  and  the  plaintiff"  must  allege  in  his  declaration,  and 
prove  a  particular  surcharge. 

But,  if  the  party  claiming  under  a  licence  exceed  it,  he  is  then  Greenhoyr  r. 
to  be  considered  as  a  wrong  doer,  and  the  plaintiff  may  declare  Ilsley,  Willes'i 
against  him  generally,  j]  1  •     9- 

(D)  Of  Approvement  and  Inclosure. 

XJY  the  order  of  the  common  law,  there  could  be  (a)  no  ap-  2  inst.  %$. 

provement,  because  the  common  issued  out  of  the  whole  («)  Sut  by  the 
,  comiiion  law, 

waste.  the  lord  might 

improve  against  any  tliat  had  common  appendant,  but  not  against  a  commoner  by  grant. 

H  4  ^  ^"**' 
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a  Inst.  474.  II  At  common  law,  saith  Mr.  J.  Laivrcnce,  the  lord  might  perhaps  inclose  against 
common  appendant,  which  was  not  an  express  grant,  but  was  exercised  wlnere  the  lord  granted 
arable  lami  to  be  holuen  of  himself:  buc  it  does  not  follow  that  he  could  approve  agahist  his 
own  grant,  i  Taunt.  447.  Bullcr  J.  was  of  opinion  the  lord  might  at  common  law  approve 
against  common  by  grant,  3  T.  Rep.  448.  sed  qu.\\ 


(a)  Which  see 
explained, 

a  In^it.  85,  86. 
Vaugh.  257. 

(b)  So  tliat  it 
extends  only 
to  enable  the 
lord  to  ap- 
prove against 
his  tenants, 

•J  Inst.  85. 
(f)  So  it  may 
be  tried  in  an 
action  of  tres- 
pass*.   2  Inst. 
88.  Godb.  117. 
Or  if  the  lord 
inclose  any 
part,  and  leave 
not  sufficient 


II  But  now  by  the  statute  of  Merton  {a),  20  H.  3.  c.  4.  "  Be- 
"  cause  many  great  men  of  England,  who  have  enfeoffed  {b) 
"  knights  and  tlieir  freeholders  of  small  tenements  in  their  great 
"  manors,  have  complained  that  they  cannot  make  their  profit 
"  oftlie  residue  of  their  manors,  as  of  wastes,  woods,  and  pas- 
"  tures,  whereas  the  said  feoffees  have  sufficient  pasture,  as 
"  much  as  belongeth  to  their  tenements ;  it  is  provided  and 
"  granted,  that  whenever  such  feoffees  do  bring  an  assise  [c)  of 
"  novel  disseisin  for  their  common  [d)  of  pasture,  and  it  is  know- 
"  ledged  before  thejusticers  that  they  have  as  much  pasture  as 
"  sufficeth  to  their  tenements,  and  that  they  have  free  egress  and 
"  regress  from  their  tenements  unto  their  pasture,  then  let  them 
"  be  contented  therewith,  and  let  those  of  wliom  they  have  com- 
"  plained  go  quit,  for  that  they  have  made  their  profit  of  their 
lands,  wastes,  woods,  and  pastures.  But,  if  they  allege  they 
have  not  sufficient  pasture  [e)  belonging  to  their  tenements,  or 


common  in  the  «  sufficient  ingress  or  egress,  as  much  as  belonffeth  to  their  te- 


nements, then  let  the  truth  be  inquired  by  the  assise ;  and  if 
it  be  found  by  the  assise  that  the  same  deforceors  have  in  any 
thing  disturbed  them  of  their  ingress  or  egress,  or  that  they 
have  not  sufficient  pasture,  as  before  is  said,  then  let  them  re- 
cover their  seisin  by  view  of  the  inquest :  so  that  by  their  dis- 
cretion (_/)  and  oath  the  plaintiffs  shall  have  sufficient  pasture, 
and  sufficient  ingress  and  egress  in  manner  aforesaid ;  and  let 
the  disseisors  be  amerced,  and  yield  damages,  as  they  were 
wont  before  this  provision.  But,  if  it  be  certified  by  the  assise 
that  the  plaintiffs  have  sufficient  [g)  pasture  and  sufficient  in- 
gress and  egress  as  before  is  said,  then  let  the  others  make  (/^) 
their  profit  (/)  of  tlie  residue  [Jc),  and  go  quit  of  that  assise.  || 


residue,  the 
commoner 
may  break 
down  the 
whole  inclo- 
sure.     z  Inst. 
88. 

(rf)  It  extends 
not  to  com- 
mon of  pis- 
cary, turbary, 
estovers,  &c. 
a  Inst.  87. 
II  Grant  v. 
Gunner, 
I  Taunt.  435. 

But  where  there  is  common  of  pasture  and  common  of  turbary,  or  a  right  to  dig  sand,  &c. 
in  the  same  waste,  the  common  of  turbary,  or  right  to  dig  sand,  &c.  will  not  prevent  the 
lord  from  inclosing  against  the  common  of  pastiu-e,  for  they  are  distinct  rights.  Fawcett 
V.  Strickland,  Willes's  Rep.  57.  Com.  Rep.  577.  S.  C.  Shakespear  v.  Peppin,  6  T.  Rep. 
741.  But,  if  the  inclosure  operates  as  an  injury  to  these  rights  of  turbary,  &c.  the  commoner 
may  have  an  action  on  the  case  for  it.  Id.  ibid.||  (  e)  So  that  it  extends  not  to  common  in 
gross,  a  Inst.  86.  (/)  So  that  if  found  tliey  have  not  sufficient,  the  incjuest  shall  find 
what  is  sufficient,  that  the  lord  may  approve  the  residue,  a  Inst.  88.  (g)  And  though,  after 
it  should  prove  insufficient,  the  improvement  continues.  2  Inst.  87,  88.  {h)  By  inclosiu-e. 
a  Inst.  87.  And  not  by  digging  for  coals,  &c.  Sid.  io6.  And  if  the  lord  makes  a  feoffment 
of  part,  his  feoflce  may  inclose,  for  the  feoffment  in  its  nature  was  an  improvement,  a  Inst. 
87.  II The  owner  of  the  soil,  though  not  lord,  may  improve.  Glover  v.  Lane,  3  T.  Rep.  ' 
445. II  (i)  And  thereby  it  is  discharged  of  the  common;  and  if  the  tenant  purchase  it,  his 
common  is  not  extingmshed.  a  Inst.  87.  (/r)  But  the  lord  cannot  approve  the  whole,  lea\ang 
them  sufficient  in  other  lands,     a  Co.  25 .  b. 

*  This  must  mean  trespass  on  the  case. 

(/)  Though  By  the  statute  of  West  2.  cap.  46.,  the  statute  of  Merton 

the  person       shall  bind  (/)  neighbours,  and  such  as  claim  conmion  of  pasture 

dwells  in  ciii"  •  \  '        Kj     ^         ■'.  ^         ». 

other  town  if  a^j^pni'tenant  to  their  tenementSj  but  not  such  as  claim  common 

by 
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by  special  grant  or  feoffinent  for  a  certain  number,  or  other-  the  towns  and 
;•  commons  ad- 

join. 2  Inst. 
474.  —  And  if  the  lord  hath   common  in   the  tenant's  ground,  the  tenant  may  improve 
within  this  act.     2  Inst.  474.  —  Seems  as  if  the   common  of  the  lord  was  reserved  upon  the 
first  feoffment,    a  Inst.  475. 

By  occasion  of  (a)  wind-mill,  sheep-cote,  dairy,  enlariring  of  (^')  These  are 

a  court  (b)  necessary,  or  (c)  curtilage,  (d)  none  shall  be  grieved  ^'"*  ^^^  ^^~  , 
1  •         r-  7  J-       •  ■    r  V        *  ample:  for  the  • 

by  assize  01  7iovcl  disseisi7i  tor  common  ot  pasture.  j^j.|j  ^'    ^^^^^ 

an  house  for  the  hsibitation  of  a  beast-keeper.  2  Inst.  476.  Lev.  62.  (i)  It  must  be  shewn 
that  it  was  doni-  for  his  necessary  resiance.  Nevil  and  Hamerton,  Lev.  62.  adjudged.  Sid.  79. 
adjudged,  Keb.  283.  314.  (c)  Whether  necessary  it  should  be  an  ancient  one.  Lev.  62. 
duhuatur.  Sid.  jc).  duiilatur.  And  wWe  Keb.  283.  314.  (^/)  Though  there  is  not  sufficient 
common  left.     2  Inst.  476.     Lev.  62. 

And  where  any  [e)  having  right  to  approve,  levies  dike  or  (c)  It  is  not 

hedire,  and  (  f)  it  is  thrown  down  ( « )  in  the  night  or  other  sea  -  necessary  to 

I  I  -^  ^u    1  /i\u  ^■  ?   c        ■  •  set  forth  what 

son,  dfc,  and  it  cannot  be  known  {/i)  oy  verdict  ot  assise  or  jury  g^j^te  the 

by  whom,  and  the  men  of  the  town  near  (f )  will  not  indict  such  party  has ;  for 
as  are  guilty  of  the  fact,  the  towns  near  adjoining  {k   shall  be  he  that  hath 

distrained  to  levy  the  hedge  or  dike  at  their  own  costs,  and  to  *'^':  herbage 
•  ij   1  /7\  only  may  m- 

yield  damages.  (/)  ....  close.    Carth. 

114.  and  vide  241.  (/)  The  cutting  down  of  timber  is  not  within  the  act.  Raym.  487. 
(g)  If  the  prosternation  in  the  day  or  night  was  before  the  face  of  the  owners,  or  so  publick 
that  the  ofienders  might  be  known,  it  is  not  within  the  act.  Lev.  108.  A  traverse  taken 
accordingly,  (h)  For  the  inquisition,  and  other  proceedings  on  this  act,  lidc  Cro.  Car.  280. 
440.580.  Jones,  307.  Sid.  107.  212.  Mod.  66.  Carth.  241.  10  Mod.  157.  Ld.  Raym. 
616.  (i)  No  time  being  appointed,  it  shall  be  intended  within  a  year  and  a  day.  2  Inst.  476. 
Roll.  Rep.  365.  Per  Cro.  Car.  440.,  a  convenient  time,  (k)  The  lord  shall  bring  his  action 
upon  this  statute  against  the  towns  bordering  round  about  the  town  where  the  fact  was  done, 
and  judgment  shall  be  given,  that  they  shall,  at  their  proper  costs,  make  the  ditch,  &c. 
a  Inst.  477.  Roll.  Rep.  365.  [(/)  By  stat.  6  Geo.  i.  c.  16.  the  remedy  provided  by  this  act  is 
extended  to  the  owners  of  trees,  &c.  cut  down,  spoiled,  &c.  either  by  day  or  by  night.] 

By  the  3  E.  6.  cap.  3.,  the  statutes  of  Merton  and  West,  are 
confirmed,  and  treble  damages  given  to  the  commoners  that  re- 
cover in  such  assise  against  the  lord. 

It  hath  been  ruled  in  (?«)  Chancery,  that  a  common  which  SUway  v. 

hath  been  inclosed  for  thirty  years  shall  not  afterwards  be  thrown  ^.'ompton, 

''  •'  Vern.  32. 

open.  ....  («0  Where 

upon  suggestion  that  an  inclosure  is  an  improvement  within  the  statute  of  Merton,  Chanceiy 
will  continue  an  injunction  till  it  be  determined  at  law.  ||  Weeks  v.  Staker,  2  Vern.  301. 
Arthington  v.  Fawkes,  Id.  356.  Coiifr.  Constable  v.  Davenport,  Ch.  Rep.  259.  Such  a 
bill  will  lie  upon  the  principle  of  avoiding  multiplicity  of  suits,  and  should  pray  the  establish- 
ment of  the  right.  In  these  cases,  referred  to  in  Vernon,  said  Lord  Eklon,  the  Coiut  woidd 
have  done  a  very  sti'ong  thing  in  restraining  even  common  of  pasture  till  the  trial,  unless 
upon  strong,  probable,  and  pregnant  e\ddence,  that  the  commoner  would  not  suffer  in  the 
mean  time,  and  that  the  event  would  in  all  probability  be,  that  there  was  sufficient  conmion 
of  pasture  left.  Hanson  v.  Gardiner,  7  Ves.  305. ||  Where  it  will  decree  an  inclosure  pursuant 
to  an  agreement,  though  opposed  by  two  or  three  wilful  tenants.  Therveton  v.  Collier,  Ch. 
Ca.  48.  Rothwell  v.  Widdrington,  i  Vern.  456.  Where  an  agi-eement  to  stint  a  common. 
Delabeere  v.  Beddingfield,  %  Vern.  103.  sedcontr.  Bruges  v.  Cunvin,  Id.  575. 

II  If  the  common  has  been  inclosed  twenty  years,  the  commoner  Creach  v.  Wil- 

cannot  make  an  entry,  but  must  bring  an  assise  of  common.  11         "'"''  ^'^''^y 

•"  °  "  Summ.  Assiz. 

1752,  cited  by  Lawrence  J.  in  Hawke  v.  Bacon,  a  Taunt.  160. 

[By 
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[By  Stat.  29  Geo.  2.  c.  36.  Owners  of  common,  with  the  con- 
sent of  the  majority  in  number  and  vakie  of  tlie  commoners ; 
majority  of  the  commoners,  with  the  consent  of  the  owners;  any 
persons,  with  the  consent  and  grant  of  the  o^vners  and  majority 
of  commoners,  may  inclose  and  hold  in  severalty,  for  the  growth 
and  preservation  of  tim.ber  and  underwood,  any  part  ol  the  com- 
mons, for  such  time,  in  such  manner,  and  upon  such  conditions 
?  ^  as  shall  be  agreed  by  them  respectively ;  such  agreement  to  be  in 

writing,  and  signed  by  the  parties,  and  enrolled  by  the  clerk  of 
y  ■*•  the  peace  within  three  months  after  the  execution  of  it ;  and  to 

be  binding  upon  all  persons  whomsoevei',  if  not  appealed  against 
to  the  justices  at  sessions  within  six  months  after  its  enrolment. 
y  1'  ^'  If  wood  is  destroyed,  the  offender  may  be  punished  according 

to  I  &  6  Geo.  I . ;  but  if  not  convicted  within  six  months,  satis- 
faction  shall  be  made  by  the  adjoining  parishes,   as  for  dikes 
^  8.  and  hedges  overthrown  by  the  statute  Westm.  2.     Persons  cut- 

ting, 4"c-  wood  upon  commonable  grounds  shall  be  punished  in 
like  manner. 

By  Stat.  31  Geo.  2.  c.  41.,  it  is  provided,  Tliat  if  any  recom- 
pence  be  agreed  to  be  given  for  such  inclosure,  it  shall  be  made 
to  the  persons  interested  in  the  right  of  common,  in  proportion 
to  their  respective  interests ;  and   not  to  the  overseers  of  the 
$  2.  poor,    as  was  directed  by  §  2.  of  the  preceding  act :  and  the 

powers  given  to  owners  by  that  act  may  be  exercised  by  tenants 
§  3'  for  life,  or  years,  during  their  respective  interests,  with  a  pro- 

viso that  nothing  done  by  them  shall  have  effect  after  the  deter- 
mination of  their  estates. 
^  I.  By  stat.  13  G.  3.  c.  81.  it  is  enacted,  That  all  tillage  or  arable 

lands,  lying  in  common  fields,  shall  be  fenced,  cultivated,  and 
improved  in  such  manner,  and  kept  and  continued  in  such  course 
of  husbandry,  and  cultivated  under  such  rules,  as  three-fourths 
in  number  and  value  of  the  occupiers,  with  the  consent  of  the 
owners  and  rector,  impropriator  or  tithe  owner,  or  their  lessee, 
shall  by  writing  under  their  liands  direct  and  appoint ;  which 
^  2.  rules  shall  not  be  binding  for  any  longer  term  than  six  years,  or 

two  rounds,  according  to  the  ancient  and  established  course  of 
§  -J.  the  parish.     They  may  too  postjione  tlie  opening  of  such  com- 

mon field  lands  for  such  reasonable  time  as  they  shall  agree  upon, 
and  settle  how  long  they  shall  continue  open,  and  what  number 
^  g.  of  cattle  each  commoner  shall  turn  on.     Cottagers  however,  or 

commoners  without  land,  are  not  to  be  excluded  from  their 
usual  right  of  common,  unless  they  have  agreed  in  writing  upon 
6  g.  some  composition  lor  it  by  an  annual  papnent.     But,  if  the  com- 

moners agree  not  to  depasture  the  lands  in  common  at  the  usual 
times,  and  allot  what  shall  be  deemed  by  a  majority  of  such  cot- 
tagers, as  shall  not  have  agreed  to  compound  for  their  right  of 
common,  an  equivalent  common  to  be  enjoyed  exclusively  by 
them,  such  cottagers  shall  use  their  right  of  common  only  over 
those  parts  of  the  common  field  lands  which  shall  be  so  allotted 
J  10.  them.     Persons  ha^  ing  a  separate  sheep-walk,  or  pasture  for 

cattlC) 
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cattle,  are  not  to  be  deprived  of  their  right  witltout  their  con- 
sent.— Lord^  of  manors,  with  consent  of  three-fourths  of  tlie  §  15. 
commoners,  may  lease  out  one-twelflh  part  of  any  common  or 
waste  within  such  manor,  the  rent  to  be  applied  in  draining, 
fencing,  or  othcnvise  improving  the  residue ;  and  two-tliirds  of  $  ig. 
the  commoners,  with  consent  of  the  lords  of  the  manors,   may 
appoint  the  time  when  common  pastures  shall  be  broken  and 
depastured,  and  when  the  same  shall  be  shut  and  lujstocked ',  §  to. 
reseiving  however  a  portion  for  such  as  may  dissent. 

If  the  majority  of  commoners  agree  upon  a  bye-law  for  stop-  Moor,  579. 
ping  a  trench,  being  a  nuisance  to  the  connnon,  it  shall  bind  all 
tlie  commoners,  though  there  be  no  custom  to  support  it.] 

II  See  the  stiitute  of  41  G-  3.  c.  109.  which,  in  order  to  di- 
minish in  some  degree  the  expence  attending  iiiclosure  acts, 
consolidates  certain  provisions  usually  inserted  in  such  acts,  and 
facilitates  the  mode  of  proving  the  several  facts  usually  required 
on  the  passing  of  thcra.|| 

(E)  Of  Apportionment  and  Extinguishment. 

^OMMON  appendant,  because  it  is  of  common  right,  shall  Co.  Lit.  122. 

be  apj^ortioned  by  the  commoner's  purchase  of  part  of  the  ^^p-  "^jS- 
land  in  which  he  hath  such  conmion ;  but  common  appurtenant  q^^^  ^  * 
shall  be  extinct  by  the  commoner's  purchase  of  part  of  the  land  4  Co.  37. 
in  which,  8fc. ;  both  common  appendant  and  appurtenant  shall 
be  apportioned  by   alienation  of  pail  of  the  land  to  which  the 
common  is  a})pendant  or  appurtenant. 

A  release  of  common  in  one  acre,  is  an  extinguishment  of  ^^^  '^^"'^'  ^"^^ 
^1,1  "  where  the 

the  whole  common.  unity  of  pos- 

session  of  the  whole  land  makes  an  extinguishmentj  vide  4  Co.  37.     8  Co.  136.     Show.  350. 
4  Mod.  365.     Carth.  342. 

A  copyholder  had  common  in  his  lord's  waste;  the  lord  grants  Hob.  190.  Cro. 
and  confirms  the  copyhold  land  and  messuage  to  him  and  his  ^^^-  ^^-  ^^^'^ 
heirs  cum  pertinentiis :  it  was  resolved  the  common  was  extinct,   ^  j?^Ji  ^Jij.*^ 
for  it  was  annexed  to  his  customary  estate  by  the  custom ;  which  61.  2  Browul. 
estate  being  determined,  the  common  is  also  gone,  and  cannot  ^lo-  Moor, 
continue  without  words  to  that  intent ;  and  cum  2)ertme?itus  will  ^^^-  Cro.Ehz. 
not  do;  for  tlie  common  was  no  appurtenant  to  tlie  freehold 
estate  granted  by  the  lord. 

Bat,  if  ^.,  as  appurtenant  to  a  certain  messuage  and  twenty  Cro.  Eliz.  570. 
acres  of  land,  hath  common  in  the  lands  of  B.,  and  after  B.  ^  "^f ''^^^^fojf 
enfeoffs  A.  of  the  said  lands  in  which,  ^r.,  j)ei-  quod  the  com-  ^^^  g  (j| 
mon  is  extinguished ;  and  after  A.  leases  to  B.  the  said  messuage  cited. 
and  twenty  acres  of  land,  with  all  commons,  profits,  and  com-  («)  So,  if  a 
modifies  thereto  appertaining,  vel  occiipat.  vel  usitat.  cum  prad.  '^"P;       ■  ™^®" 
messuagio,  this  is  a  good  grant  of  a  new  common  for  the  time ;  to'which  be-  ' 
for  though  it  were  not  common  in  the  hands  of  the  lessor,  yet  it  fore  common 
is  quasi  common  used  therewith,  and  although  {a)  it  be  not  the  in  the  de- 
same  common  as  was  used  before,  yet  it  is  the  like  common ;  "grcTdkrhe- 
but  yet  because  it  was  not  there  averred,  that  this  common  was  \q^„^  and  the 

therewith 
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lord  by  deed     tliereT^'ith  used  at  the  time  of  the  lease,  it  was  adjudged  against 

grants  it  per     ^.jjg  defendant  who  claimed  the  common. 

nomina  mes- 

suag.  ^c.  Sf  commuviar.  quarumcunque  dido  messuag.  spectani.,  S^c.  vel  cum  eodem  messuag.  itsitaf. 

Worledge  V,  Kingswell.    Cro.  Eliz.  794.    a  And.  168.  S.  C. 

Salk.170.pl.  3.  A  copyholder  that  hath  comm_on  of  pasture  in  the  wastes  of 
364.  pi.  5.  the  lord  out  of  the  manor,  hath  the  same,  as  belonging  to  his 
O^dfield  "^zLd  1^^^>  ^^id  if  he  enfranchise  the  copyhold  estate,  still  his  common 
Ra>Tii.  1225.  remains;  but,  where  a  copyholder  has  common  in  the  wastes 
S.  C.  6  Mod.  within  the  manor,  that  belongs  to  his  estate,  and  if  the  estate 
19.  S.  C.  ijg  enfranchised,  the  common  is  extinct. 

Styant  v.  Also  it  has  been  ruled  in  equity,  that  if  the  lord  of  the  manor 

Staker,  zVern.  enfi'anchises  a  copyhold  with  all  commons  thereunto  belonging 
^■^°*  or  appertaining,  and  afterwards  buj^s  in  all  the  other  copyholds, 

and  then  disputes  the  right  of  common  with  the  copyholders  he 
had  enfranchised,  and  recovers  at  law ;  though  the  common  be 
extinct  at  law,  yet  it  shall  subsist  in  equity,  and  the  same  right 
of  common  as  belonged  to  the  copyhold  will  be  decreed. 


CONDITIONS. 


Co.  Lit.  201.  "D  Y  the  word  conditioji  is  usually  understood  some  quahty 
(o)  By  express  ^J  ^^^  annexed  to  a  real  estate,  by  virtue  of  which  it  may 
is  called  a  ^^  (^)  defeated,  enlarged,  or  created  upon  an  uncertain  event, 
condition  in  fact ;  as,  where  a  feoffment  is  made  of  lands,  reservinsi  rent  payable  on  a  certain 
day,  upon  condition,  that  if  it  be  not  paid  on  the  day,  the  feoffer  may  re-enter,  &c.  Co. 
Lit.  201.  Or  implied  by  law,  which  is  called  a  condition  in  law;  as,  if  an  office  be  granted 
to  one,  the  law  annexes,  without  express  words,  a  condition,  that  the  party  shall  duly  and 
faithfully  execute  it,  and  that  for  misbehanour  the  grantor  may  discharge  him.  Co. 
Lit.  233.  a.  {h)  And  note,  that  it  is  a  general  rule,  that  a  condition  which  destroys  or  defeats 
the  estate  or  grant,  is  to  be  construed  strict!}-.     Roll.  Abr.  438.     Co.  Lit.  220. 


Vide  heads  of  Also,  qualities  annexed  to  personal  contracts  and  agreements, 
Covenant  and  ^^^  frequently  called  conditions^  and  these  must  be  interpreted 
(c)  If  the  con-  according  to  the  (c)  real  intention  of  the  parties,  and  are  usually 
dition  of  an  taken  most  (c?)  strongly  against  the  party  to  whom  they  are  meant 
obligation  be,    to  extend,  lest  by  the  obscure  wording  of  his  own  contract,  he 

that  the  should  find  means  to  evade  and  elude  it. 

obligor  shall 

make  all  the  linen  the  obligee  shall  wear  during  his  life,  the  obligee  must  deliver  to  the 
obligor  the  cloth  of  which  it  is  to  be  made ;  for  all  contracts  are  to  be  interpreted  according  to 
the  intent  and  subject-matter.  Lev.  93.  (rf)  If  I  covenant  to  deliver  so  many  yards  of  cloth, 
and  I  cut  it  in  pieces,  and  then  deliver  it.  Raym.  464.  If  the  condition  of  a  bond  be  to  pay 
50/.,  though  it  is  not  said  of  money,  yet  it  must  be  so  intended,  and  the  obligor  cannot 
tender  fifty  pounds  weight  of  stone.     Sid.  i^i.,  «S:c. 

(A)  Ey  what  Words  created  in  a  Deed. 

(B)  By  what  Words  created  in  a  Will. 

(C)  Of 
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(C)  Of  the  Manner  of  creating   the  Condition,  and 

at  what  Time  it  must  be  annexed. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of  no 

Condition,  but  must  be  absolute. 

(E)  To  whom  the  Condition  may  be  reserved. 

(F)  To  whom  it  shall  be  said  to  extend  to  be  bound 

by  it. 

(G)  What    shall    be   said    a   Condition,   and   not    a 

Covenant. 
(H)  What  shall  be  said  a  Condition,  and  not  a  Li- 
mitation, and  how  they  differ. 

(I)  Of  Conditions  precedent  and  subsequent. 
(K)  Of  void  Conditions,  being  against  Law. 
(L)  Of  repugnant  Conditions. 
(M)  Of  impossible  Conditions. 

(N)  Of  the  Effect  of  a  void,   illegal,  or    impossible 

Condition. 
(O)  Of  the  Breach  of  the  Condition  :    And  herein, 

1.  What  shall  be  a  Breach  thereof. 

2.  What  the  Party  must  do  to  entitle  him  to  the  Advantage 

thereof;  and  herein  of  Notice,  Request,   Te7ider,  and 
Refusal. 

3.  What  shall  be  a  Dispensation  therewith. 

4.  Hoiio  far  he,  ivho  entet's  for  a  Condition  broken^  is  re~ 

instated  in  his  former  Estate. 

(P)  Of  performing  the  Condition  :  And  herein, 

1.  What  Persons  may  fetform  it. 

2.  Toiiohom  it  may  be  performed. 

3.  Atnsohat  Time  it  may  te  performed. 

4.  At  ischat  Place  it  may  be  performed. 

5.  What  shall  be  said  a  stifficient  Performance. 

(Q)  What  shall  excuse  the  Non-performance:  And 
herein, 

1.  Of  the  Act  of  God. 

2.  Of  the  Act  of  Lats). 

3.  Of  the  Act  of  the  Party. 

4.  Of  the  Act  of  a  Stranger. 
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(A)  By  what  Words  created  in  a  Deed. 

^^'If^^°^'  "^/V^  Lord  Coke  says,  that  by  inserting  the  very  word  condition^ 
ea  hiientionT'  ^^*  ^^^^  ^onditione^  Conditions  are  most  properly  created ;  but 

ad solvendum,  there  are  also  [a)  otlicr  words,  says  he,  that  will  do  as  efitectually, 
in  the  king's  as  the  word  (b)  proviso ;  but  then  it  must  not  depend  upon  another 
grants  niake  sentence ;  also,  the  words  must  be  those  of  the  grantor,  and  corn- 
Roll  Abr  407    P^^^ory  to  enforce  the  grantee  to  do  some  act. 

lo  Co.  42.     Hob.  231.     4  Leon.  70. — Where  the  words  si  modo,  by  the  common  law,  make  a 
condition,  though  it  is  otherwise  by  the  civil  law,  as  in  a  licence  from  the  archbishop  to    | 
accept  another  living,  viodo  sit  within    ten   miles   of    the  former.     Vide  Jones,  394.     Cro. 
Car.  475.     Owen,  152.    {b)  a  Co.  70.  b. 

Roll.  Abr.  407.  It  is  said  to  have  been  adjudged,  that  a  feoffment  (c)  ed  inten- 
Co.  Lit.  204.  fiQ^^g  ^QQ^  j^Qf  make  a  condition :  and  it  is  only  a  confidence  or 
(c)  A  man         ^       ^  1  ,       1      i-     •      i         "^ 

made  a  trust,  unless  an  express  re-entry  be  limited. 

feoffment  ed  inteniione  that  his  wife  should  have  an  estate  for  life,  the  remainder  to  his 
youngest  son  in  fee,  and  the  feoffee  died  without  making  such  estate ;  it  was  resolved  the 
heir  of  the  feoffor  could  not  enter,  for  that  there  was  no  condition,  but  an  estate  executed 
presently  according  to  the  intent.  4  Leon.  2. — If  the  king  grants  an  advowson  in  fee,  and 
further,  that  the  grantee  may  amortize  this  for  the  soul  of  the  progenitors  of  the  king;  this  is 
but  a  licence,  and  not  a  condition.  43  E.  3. 34.   Fitz.  Condition,  7.  S.  C.    Roll.  Abr. 407.  S.C. 

Cro.  El.  73.  Recoverors  to  an   use  before  27  H.  8.  cap.  io,  leased  by  in- 

^^Leon  I  8  denture  for  ninety-nine  years,  and  the  lessee,  by  the  same 
3  Leon.  22-;!  deed,  covenanted  with  the  recoverors  to  pay  the  rent  to  cestui 
S.  C.  By  the  que  use,  his  heirs  and  assigns ;  proviso  semper,  that  \^ cestui  que  use 
report  of  make  not  his  heir  male  his  assignee,  that  then  he  shall  pay  his 

which  ^^^^P^^-  rent  to  the  recoverors,  their  heirs  and  assigns ;  this  {d)  proviso 
if  the  lessee  makes  not  a  condition,  but  only  abridges  the  covenant. 
should  make  his  heir  male  his  assignee,  &c.  Moor,  107.  S.  C.  cited,  {d)  Where  the  word 
proviso  makes  no  condition,  but  only  a  qualification  or  explication  of  a  covenant  or  grant. 
Tztfe  a  Leon.  128.  3  Leon.  225,  226.  Dyer,  222.  4  Leon.  70.  3  Leon.  16.  Poph.  119. 
Moor,  707.     Goulds.  131.     a  Co.  72.  a.     And.  71,  7a. 

RoILAbr.410.  If  a  man  leases  to  a  woman  for  forty  years,  upon  condition 
^yer  and  ^j^^j.  ^^  m^  ^^^^  ^^^^  viveret  Sf  custodiret  se  ipsani  a  sole  -widow,  and 
iud<fed.  should  inhabit  upon  the  premises ;  this  is  not  any  condition ;  for 

Poph. 99.  S.C.  the  word  [e)  si  makes  the  intention  uncertain,  whether  another 
adjudged,  for  thing  was  intended  besides  the  cesser  of  the  term,  or  the  re- 
none  can  entry. 

imagine  what  -'' 

the  conclusion  should  be ;  but  it  was  agreed,  that  if  the  lease  had  been  for  forty  years, 
si  tarn  dill  sola  viveret  tf  inhabitaret  upon  the  premises,  the  lease  had  dcterminecf  by  her* 
marriage  or  death.  Cro.  Eliz.  414.  S.  C.  adjudged  by  three  judges  against  one,  for  every 
si  ought  to  be  answered  with  a  tunc.  Owen,  107,  108.  adjudged.  Goulds.  179.  S.  C. 
adjudged.  Moor,  400.  pi. 525.  S.  C.  adjudged,  {e)  But,  if  this  word  had  been  omitted,  it 
would  have  been  a  condition ;  or  if  sub  conditione  quod  had  been  omitted,  it  would  have  been 
a  limitation.     Goulds.  179. 

Roll.  Abr.  So,  if  a  man  leases  lands  to  another,  proviso  si  the  rent  be 

410.  Moody  arrear,  this  is  not  a  condition,  because  the  word  si  makes  the 
r"  11  R '"*"'/  intention  uncertain ;  for  where  the  {/)  proviso  is  hypothetical,  it 
S.  C.    Owen     ought  to  be  shewn  what  he  would  have. 

107.  S.  P.  by  two  judges  arguendo.  Cro.  Eliz.  414.  S.  P.  by  three  judges  against  one  arguendo. 
{/)  Where  this  being  a  proper  word  of  condition,  though  put  in  an  improper  place,  shall  make 
the  estate  conditional,    a  Co.  7a.  b. 

12  If 
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If  a  man  leases  land  to  another,  proviso  if  the  rent  be  behind,  it  Roll.  Abr.  410. 
^hall  be  la-jifidfor  him  to  restrain.,  and  not  being  siifficicnt,  the  ground  Moodye  and 
tore-enter  into  the  premises,  and  the  same  to  have  again  in  his  former  j^  ,"^  ^  * 
estate,  this  is  no  good  condition,  for  the  words  are  not,  that  he  S.  C.  adjudged! 
shall  restrain  the  goods  upon  the  tenement;  nor  is  it  known  what  Bulst.  153, 
is  intended  by  the  word  sufficient,  scilicet,  sufficient  reparation,  ?^4-  S.  C.  ad- 
rent,  SjX.,  and  the  words,  the  ground  to  re-enter  into  the  premises,  g^g^'l)]".  i^"^""' 
are  insensible.  S.C.  adjudged, 

because  not 
said  what  shall  be  restrained,  rtoi*  who  shall  re-enter.     Cro.  Ja.  390.  S.  C.  adjudged,   and  said. 
Coke  held  restrain  to  be  the  same  as  dktrmn. 

If  A.  enfeoffs  B.,  upon  condition  that  he  shall  render  to  C.  Lit.  $  345- 
and  his  heirs  a  yearly  rent  of  205.,  and  if  B.  and  his  heirs  fail  ^^-  }^^^-'^'^^' 
of  payment  thereof^  that  then  A.  and  his  heirs  may  enter ;  this  '^J-ants  a  walk 
is  a  good  condition,  for  though  a  rent  cannot  be  reserved  to  a  in  a  forest, 
stranger,  yet  yearly  rent  in  this  case  (a)  shall  be  intended  of  a  provided  the 
y^rly  sum  of  20^.  in  gross.  fJJ^J^J  '^^^^ 

any  trees  super  prccinissa,  though  the  soil  is  not  granted,  and  prcamissa  hath  properly  a 
relation  to  the  thing  itself;  yet  since,  in  this  case,  it  cannot  have  such  construction,  it  shall 
be  intended  of  trees  growing  within  the  walks.  Cro.  Eliz.  781.  adjudged;  and  vide  Moor,  536. 
Dais.  54.     Moor,  52. 

If  A.,  being  seised  in  fee  of  the  manor  of  B.  and  of  divers  Poph.  102, 
lands  in  C.  then  in  the  possession  of  D.,  for  several  years  to  ?°4'       **"" 

r^  y  ,      ino"  s  C3SC. 

come,  makes  a  feoffinent  thereof  to  E.,  to  the  use  of  himself  in  certified  to  the 
tail  male,  remainder  to  F.  in  tail  male,  &c.  ,•  provided  that  E.  chancellor  ac- 
&nd  the  heirs  m.ale  of  his  body,  or  F.,  and  the  heirs  male  of  his  cordingly,  as 
body,  in  whomsoever  of  them  the  inheritance  in  tail  of  all  the  ^^.^^^^^^^ 
premises  shall  happen  to  be,  shall  pay  to  the  daughter  of  A.  200/.,  a)  jf  ^  man* 
according  to  the  last  will  of  A. ,-  and  A.  makes  a  letter  of  attorney  makes  a  deed 
to  J.  S.  to  enter  into  the  manor  of  B.,  and  the  lands  in  C,  and  of  feoffinent 
in  his  name  to  take  possession  and  deliver  it  to  E.,  whereupon  ^    ^"j    '" 
possession  is  given  to  E.  of  all  but  what  was  in  the  possession  of  counties,  upon 
D.,  and  Z).  never  attorns,  so  that  the  lands  in  C.  passed  not ;  and  condition  the 
after  A.  by  will  bequeaths  200/.  to  his  daughter,  and  dies  without  feoffee  shall 
issue ;  yet  F.  is  not  bound  by  this  condition,  because  he  hath  not  '^f'^u  fj?  i.  ^'j 
{jb)  all  the  la^ids   according  to  the   purport  of   the    condition,  ^vithin  twenty 
which  was,  that  he  that  had  all  should  pay,  S)-c.y  and  a  condition  days  after  the 
ought  to  be  taken  strictly.  *  date;  if  livery 

IS  made  but 
of  part  within  the  twenty  days,  the  condition  is  not  broken,  though  all  is  not  reconveyed 
within  the  twenty  days,  according  to  the  letter  of  the  condition,  which  is  entire.     Hob.  24. 

If  the  condition  of  an  obligation  be  in  this  manner,  viz.  the  2  Saund.  78. 
condition  of  this  obligation  is  such,  that  if  the  obligor  shall  appear  Mauleverer 
coram  domino  rege  apud  Westmon.  svxh  a  day,  ad  respond.,  &c.,  adjudged  for 
then  the  condition  of  this  obligation  shall  be  void,  or  else  the  same  shall  the  plaintifi" 
he  in  fullpo'wer  and  virtue ;  yet  this  is  a  good  condition,  for  the  upon  demiu-- 
sense  is   perfect  without  these  last  words,    and   they  shall  be  Y^nSSi  l^vino- 
rejected  for  their  absurdity  and  repugnancy.  pleaded  the 

«tatuteof23H.6.  C.9.  Sid.  456.  S.C.   Mod. 35. S.C.  4  Keb.  625.  S.  C.   Ld.  Raym.  38.  S.  P. 
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(B)  By  what  Words  created  in  a  Will. 


Vide  tit.  A  S  the  intent  of  the   testator  chiefly  governs  in  wills,  such 

Devises,  Co.  construction  is  always  made  of  the  words  as  will  best  sup- 

Lit.  204-  a.       pQj.^  }^]g  intent,  and  therefore  these  words  ad  faciendum,  faciendo 
Moorf  57.         ^^  intentione,  ad  ejfectum,  Sfc.  in  a  will  create  a  condition, 
pi.  1 6a.     Poph.  8.     Cro.Eliz.  454.     Owen,  92.     Goulds.  75. 

Roll.  Abr.  410,       So,  if  a  man  seised  of  socage  lands,  having  two  daughters,  de- 

*^^'^S^r     1    ^^^^  them  to  one  of  the  daughters,  to  have  and  to  hold  to  her  and 

iudged.  Leon,   her  heirs,  to  pay  to  her  sister  a  certain  sum  of  money  at  a  cer- 

174.  S.C.  ad-    tain  day ;  these  words  "  to  pay,  ^r.,"  make  a  condition ;  so  that 

judged.  the  other  sister,  if  the   money  is  not  paid,  may  enter   into  a 

Goulds.  134.  moiety  for  the  condition  broken,  because  otherwise  she  would  be 
Co.  Lit.  236.  i-i 

S.  C.  cited.       remediless. 

Roll.Abr.411.  But,  if  a  man  devise  lands  to  B.  for  life,  paying  to  C.  61. 
and  Lane,  56.  rent  yearl}^,  which  he  wills  to  be  paid  at  two  feasts  half-yearly, 
ISdeLane"'^'  ^"^  ^*^^  ^^  arrear,  that  then  it  shall  be  lawful  to  C.  to  distrain; 
^8^  'it  seems  this  vf  0x6.  paying  makes  not  any  condition,  inasmuch  as 

a  distress  is  limited  for  non-payment  thereof. 
38  Ass. 3.  Roll.       If  a  man  devise  lands  to  his  (a)  executor  to  sell,  and  {b)  to 
•^^£:  4 10. S.C.  jnake  distribution  of  the  money  for  his  soul,  and  die;   if  the 
to  executor^s^^   executor  do  not  sell  them,  the  heir  may  enter,  for  this  creates  a 
for  payment  of  condition. 
debts,  vide 

titles  Devises  and  Uses  and  Trusts,  (b)  A  man  devises  5/.  yearly  out  of  his  land  to  his 
younger  son,  towards  his  education  in  learning;  this  creates  no  condition,  so  that  he  shall 
have  the  rent,  though  not  educated  in  leai-ning.   a  Leon.  154.   3  Leon.  65.  and  vide  Dais.  116. 

(C)  Of  the  Manner  of  creating  the  Condition,  and  at 
what  Time  it  must  be  annexed. 

Roll.  Abr. 4 1 3.,  /CONDITIONS  cannot  be  annexed  to  estates  of  inheritance,  or 
JoJVegilariy  freehold  estates  without  {c)  deed. 

be  reserved  but  by  deed  indented.    Roll.  Abr.  413. But,  if  by  deed  poll,  and  the  feofRjr, 

<S-c.  gets  into  his  custody,  he  may  plead  the  condition  against  the  feoffee,  ^c.  Lit.  sect.  375. 
Co.  Lit.  231. 

Roll.  Abr. 4 1 2.       If  a  feoffment  be  made  of  two  acres  upon  condition,  and  for 

breach  that  he  may  re-enter  but  in  one,  this  is  good. 
34  Ass.  I.  If  a  man  agrees  with  me  to  make  a  feoffment  to  me  upon  con- 

Roll.  Abr.  413.  ^jit^iQjj^  and  after  makes  a  charter  of  feoffhient  without  any 
condition,  and  after  makes  livery  secundum fonnam  chartcc  without 
any  condition,  this  is  absolute  without  any  condition ;  for  the 
livery  is  not  made  according  to  the  agreement,  but  according  to 
the  charter. 
Co.Lit.aaa.b.  But,  if  A.  agrees  to  enfeoff  B.  in  surety  of  payment  of  certain 
money,  and  after  makes  livery  to  him  and  his  heirs  generally,  the 
estate  is  holden  by  some  to  be  on  condition,  inasmuch  as  the  in- 
tent of  the  parties  was  not  changed,  but  continued  at  the  time  of 
the  hvery. 


(D)  Where  the  Thing  xvill  admit  of  no  Condition.  1 J3 

If  a  man  makes  a  charter  of  feoffment  to  another,  and  in  the  Lit.  sect.  359. 
deed  there  is  no  condition,  but  when  the  feoffor  would  make 
livery  of  seisin  to  him  by  force  of  the  deed,  he  expressing  the 
estate,  makes  livery  and  seisin  to  him  upon  conthtion,  the  feoff- 
ment is  of  like  force  as  if  no  such  deed  had  been  made. 

If  a  disseisee  releases  to  his  disseisor  all  his  right,  and  at  a  day  43  Ass.  13. 
after,  the  disseisor  by  indenture  grants,  that  if  he  pays  so  much  ^"'lv^'^'I^'*' 
at  a  day  certain,  the  release    shall  be  void ;  this  is  a  void  con-  g"p  ^a)^^^ 
dition,  [a)  so  as  to  revive  the  right  to  the  disseisee.  inheritances 

executed  can- 
not be  defeated  by  subsequent  defeasance.     Co.  Lit.  236. But  a  release,  feoffment,  S^-c. 

may  be  defeated  byindcnture  of  defeasance  made  at  the  same  time.   Co.  Lit.  236.   a  Co.  71.  b. 

Rents,  annuities,  warranties,  4"^.  (being  inheritances  (6)  exe-  Co.  Lit.  23  7.  a. 
cutory)  may  be  defeated  by  a  defeasance  made  at  the  time  (c),  or  ^f  j^^gJJJjj'^^^j^ 
at  any  time  after.  ^,^.'^  ^vhere  the' 

estate  is  executed,  it  is  not  to  be  defeated  by  condition  or  defeasance,  unless  contained  in  the 
same  deed,  or  in  another  executed  at  the  same  time.  2  Saund.  48.  (c)  Cro.  Eliz.  623. 
adjudged  in  case  of  a  defeasance  to  a  bond;  for  the  law  is  clear,  that  an  obligation,  judgment, 
S^c.  may  be  defeated  by  a  subsequent  defeasance,  and  so  is  the  common  practice ;  for  this 
vide  Roll.  Abr.  590. 

If  the  condition  of  an  obligation  be  to  save  harmless  certain  Moor,  679. 

lands  from  all  incumbrances  made  by  the  obhgor ;  and  upon  the  g   •  f* 

back  thereof  there  be  a  memora7idtim  written,  that  the  condition  /^n  ^Yjjgj.g  g, 

shall  not  extend  to  the  extent  upon  a  certain  statute  acknowledged  condition, 

by  the  obliijor  (d) :  this  being  written  before  the  sealing  of  the  written  on  the 

•  111   L-     r      1 

obligation,  is  an  explanation  thereof.  ?  ^      ^ 

^  ^  before  the  exe- 

cution thereof,  was  holden  good,  Cro.  Ja.  456.  But  for  th\s  vide  3  Roll.  Abr.  22,  23.  And 
where  a  proviso,  inserted  in  an  improper  place,  shall  ha\  e  reference  to  the  estate  and  make  it 
conditional,  2  Co.  72.  b. 


(D)  Where  the  Nature  of  the  Thing  will   admit  of 
no  Condition,  but  must  be  absolute. 

A  PARSON  cannot  resign  upon   condition,  because  it  is  a  Owen,  13. 
■^   judicial  act,  to  which  no  condition  can  be  annexed,  any  Gaytonscase. 
more  than  an  ordinary  can  admit,  or  a  judgment  be  confessed 
upon  condition. 

The  tenant  cannot  (e)  attorn  to  the  grant  of  a  seignory  (y)  upon  Roll.  Abr.  41 2. 

condition,  because  this  is  but  a  consent,  and  no  interest  passeth  ~'^    ^^■■^°°' 
r.,        ,  .  ^  S.r.    So,  exe- 

irom  nmi.  cutors  cannot 

agree  upon  condition  to  a  legacy.  4  Co.  28.  b,  (e)  Because  a  bare  assent  Avithout  any 
interest.  Co.  Lit.  300.  b.  But  a  patron,  in  respect  of  his  interest,  may  assent  upon  con- 
dition to  charge  the  glebe  of  the  parson.  Co.  Lit.  300.  (/)  Viz.  Upon  condition  sub- 
sequent; secus,  upon  a  condition  precedent.  Co.  Lit.  274.  So,  a  licence  to  alien  cannot  be 
upon  condition  subsequent ;  seciis,  as  to  a  condition  precedent,  because  in  such  case  it  is  no 
licence  till  the  condition  be  performed.    Poph.  106. 

A  disseisee  may  release  his  right  to  the  disseisor  upon  con-  Co.  Lit.  274. 
dition.  "^  b.     Kelw.88. 

&•  P. 

But  a  condition  cannot  be  released  upon  condition.  Co.  Lit.  274. 

^  b.  9Co.85.b. 

S  P. 
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Co.  Lit. Z74.  b-       An  express  manumission  of  a  villein  cannot  be  upon  condition, 

'  for  once  free,  and  for  ever  free. 

Co.  Lit.  274.         Letters  patent  of  denization  of  an  alien  may  be  upon  condition 

But  a  natora-    precedent  or  subsequent. 

lization  by  ^  ^ 

parliament  cannot  be  upon  condition,  for  it  is  against  the  absoluteness,  purity  and  indelibility 

of  natural  allegiance.    Co.  Lit.  129.  a. 

Roll.  Abr.  412.       A  man  cannot  release  a  personal  thing,  as  an  obligation  upon 
and  tide  Roll,   g^  condition  subsequent,  but  the  condition  will  be  void,  because  a 
'^'^°'  a  personal    thing   being    once   suspended,    is   perpetually   ex- 

tinguished. 
Roll.  Abr.  412.       But  a  man  may  release  a  personal  thing,  as  an  obligation,  or 
Bai-kley  and     such  like,  upon  a  condition  precedent ;  for  there  the  action  is 
iuXed^  ^^^^  suspended  till  the  condition  performed ;  as,  v.here  the  re- 

lease vv'as  of  an  obligation  with  a  proviso,  that  he  who  released 
might  enjoy  1 2cL  due  by  J.  S.,  at  a  day  then  to  come,  wliich  being 
a  condition  precedent  was  adjudged  good. 

(E)  To  whom  the  Condition  may  be  reserved. 

Lit.  $347.        /CONDITIONS  can  only  be  reserved  to  the  feoffor,  donar,  or 
Co.  Lit.  214.     ^^  lessor,  and  their  heirs,  but  not  to  any  stranger. 
Roll.  Abr.  40-'.       Also,  by  implication,  Avithout  express  words,  the  law  reserves 
472-  the  condition  to  the  heir  of   the   feoffor,  ^r. ;    for,  as   he   is 

prejudiced  by  the  disposition,  it  is  but  reasonable  that  he  should 
take  the  same  advantages  that  his  ancestor,  whom  he  represents, 
might. 
0  Co.  43,  44.         If  a  man  seised  of  lands  in  the  right  of  his  wife,  makes  a 
%  p^V'u,   feolTment  in  fee  upon  condition,  and  dies,  and  after  the  con- 
S.  P.    (a)  So'  dition  is  broken,  the  (a)  heir   of  the  husband  shall  enter ;  for 
if  a  man  makes  though  no  right  descended  to  hinij  yet  the  title  of  entry  by  force 
a  feoffment  in  of  the  condition,  which  was  created  upon  the  feoffinent,  and 

fee  of  lands  in   reserved  to  the  feoffor  and  his  heirs,  descended. 

borough-eng- 
lish, the  heir  at  common  law  shall  enter,  but  the  younger  son  shall  after  enter  upon  him  and 

enjoy,  S[c.     Godb.  3. By  act  in  law  a  condition  maybe  apportioned,  in  the  case  of  a 

common  person;  as,  if  a  man  leases  two  acres,  one  of  the  nature  of  borough-english,  and  the 
other  at  the  common  law,  upon  condition,  S(c.,  and  the  lessor  having,  two  sons  dies,  each  of 
them  shall  enter  for  breach  of  the  condition.     Co.  Lit.  215.  a. 

Co.Lit.  11,12.       If  a  condition  annexed  to  gavelkind  lands  be  broken,   the 

Lamb.  608,      j^^jj.  pj-  common  law  shall  enter ;  but,  when  the  eldest  son  enters 

for  the  condition  broken,  the  younger  children  shall  enjoy  the 

land  with  him.  | 

Co.  Lit. 202.  If  cestui  que  tise,  after  the  statute  of  i  Rich.  3.  c.  i.,  and  be- 
a.  215,  a.  fore  the  statute  27  H.  8.  c.  10.,  had  made  a  feoffment  in  fee  upon 

pl  °353- *Leon.  conchtion,  the  feoffee  should  not  have  entered  for  the  condition 
a^S.  Sav.  76.    broken,  but  the  ccsiui  que  use. 

Liu  $  348.  If  a  man  seised  in  fee  makes  a  lease  for  life,  rendering  rent, 

Co.Lit. 21  J. b.  and  for  default  of  payment  a  re-entry,  ^r.,  and  after  dies  with-r 

out  heir,  living  the  tenant  for  life,  though  the  lord  by  escheat 

shall  have  the  rent    as  incident   to    the  reversion,    and  may 

distrain  for  it,  yet  he  cannot  enter. 

Guardian 


(F)  To  "whom  it  shall  be  said  to  extend,  135 

Guardian  in  chivalry  or  socage,  in  the  right  of  the  heir,  may  Co.  Lit. 215. b. 
take  benefit  of  a  condition  by  entry,  or  re-entry  by  the  common 
law. 

If  tenant  for  life  and  the  reversioner  join  in  a  feoffment,  the  Roll.  Ab.407 
condition  may  be  reserved  to  the  lessee  only,  and  by  his  re-entry 
he  shall  devest  but  his  estate. 

If  A.  enfeoff  B.  upon  condition,  that  if  the  heir  of  A.  pays  to  Co.  Lit.  a  14.  b. 
JB.,  8fc.  205.,  then  he  and  his  heirs  may  re-enter,  this  is  a  good 
fcondition,  of  which  the  heir  of  A.  may  take  advantage,  and  yet 
A.  himself  never  can. 

If  a  man  gives  lands  to  his  eldest  son  in  tail,  remainder  to  his  Co.  Lit.  3  79.8- 
second  son  in  tail,  8fc.^  upon  condition,  that  if  the  eldest  son, 
or  any  of  his  issue,  alien,  the  land  shall  remain  to  the  second,  S^c.  ; 
the  consequence  of  the  condition,  that  the  land  shall  remain  to 
another  is  void,  though  upon  such  alienation  the  donor  himself 
might  enter. 

(F)  To  whom  it  shall  be  said  to  extend  to  be  bound 

by  it. 

TF  an  estate  be  made  to  a  feme  covert,  she  shall  be  bound  by  Roll.  Abr.  421; 

the  condition,  because  this  does  not  charge  her  person,  but  M<^o^  92-  P'* 
the  land.  *^9.  S.P. 

So,  if  an  estate  be  made  to  an  infant  upon  an  (a)  express  con-  Roll.  Abr.  421. 

dition,  the  hifant  (b)  shall  be  bound  to  perform  it.  ^  ^^"t'^V^o 

^  '  ^  S.P.    («)  But, 

where  an  infant  shall  be  bound  by  a  condition  inlaw,  or  not,  tvWe  Co.  Lit.  233.  b.  234.  a. 

8  Co.  44.  b.     Hard.  11.     Carth.  42.     Vide  head  of  Infants,     {b)  So,  where  an  estate  is  de\-ised 

to  an  infant,  on  condition,  he  is  bound  to  take  notice  thereof,  and  perform  the  condition, 

a  Lev.  21.     I  Mod.  86.  300.     Vent.  200. 

So,  if  an  estate  be  made  to  another  in  fee,  upon  condition ;  Roll.  Abr.  421. 
his  heir,  after  his  death,    though  he  be  within  age,  shall  be  Q."^ja^^,°*4. 
bound  by  the  condition.  3  Bulst.58. 

If  a  man  devises  land  to  H.  his  son,  and  to  the  heirs  of  his  5  Co.  68.  Lord 
body,  the  remainder  to  T.  and  the  heirs  male  of  his  body,  upon  Cheney's  case. 
condition  that  he  or  they,  or  any  of  them,  shall  not  alien,   dis-  g  ^   j^j'^'r^^' 
continue,  S^c. ;  this  condition  shall  extend  only  to  restrain  T.  -jj^.'s-C.  ' 
and  the  heirs  male  of  his  body,  and  not  H.  or  his  heirs. 

If  a  man  leases  lands  for  years,  upon  condition  that  the  lessee.  Roll.  Abr.  422. 

or  his  assigns,  shall  not  alien  the  term  to  any  but  to  one  of  his  §  C  adjudtred, 

brothers,  and  after  the  lessee  aliens  to  one  of  his  brothers;  this  Dver,i<;2.* 

assignee  is  not  w  ithin  the  condition,  but  he  may  alien  to  whom  S.  P.  2  Bulst. 

he  pleases.  ^°' ^""^l: 

^  Rep.  68. 389. 

S.  C.  adjudged. 
If  a  man  devises  part  of  his  lands  to  his  eldest  son  in  tail,  2  Leon.  38. 
und  the  rest  of  his  land  to  his  younger  son  in  fee ;  provided  that  ^^'^"'  ^•/■^" 
neither  of  his  sons  shall  sell  or  lease,  before  he  comes  to  the  g  ^  '    '  " 
age  of  thirty  years ;  and  that  if  either  of  the  sons  shall,  Sfc.^ 
the  other  son  shall  have  his  lands,  c^c* ;  the  eldest  son,  before 
his  age  of  thirty,  leases,  and  the  younger  enters  upon  him,  he 

I  2  shall 
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t  Leon,  35. 


shall  hold  the  lands  discharged  of  the  proviso ;  for  that  extends 
only  to  the  immediate  estate  expressly  devised,  and  not  to  the 
new  estate  arising  upon  the  limitation. 
.  ^.v....  j^.  If  a  man  devises  land  to  his  wife,  during  the  minority  of  his 

Cob  and  Prior,  g^^^  yp^^  condition  that  she  shall  not  do  waste,  and  dies,  and 
adjudged.  ^  .j^  marries  ajrain,  and  dies,  and  after  the  husband  commits 
Latch.  20.  ,  1-  •'^     •  i  u      1 

»S.C.  adjudged,  waste,  the  condition  is  not  broken. 

because  a  con-  t\         /:      ^ 

dition  to  avoid  an  estate  shall  be  taken  strictly.— And  p^r  Moor,  11.  pi.  40.    Dyer,  65.  # 
proviso  that  the  lessee  shall  not  alien,  extends  not  to  his  executors. 
Vau-h.  31,  If  A.  is  tenant  for  life,  with  power,  by  a  marriage-settlement, 

$2.  Tristram  ^^  j^^ke  leases  for  twenty-one  years,  so  long  as  the  lessee,  his 
executors  or  assigns,  shall  duly  pay  the  rent  reserved ;  and  he 
makes  a  lease  pursuant  to  the  power ;  the  tenant  is  at  his  pen! 
obUfred  to  pay  the  rent,  without  any  demand  of  the  lessor,  because 
the  estate  is  limited  to  continue  only  so  long  as  the  rent  is  paid. 
If  a  gift  be  made  in  tail,  on  condition  that  the  donee  do 
not  discontinue,  and  the  donee  have  issue  two  daughters,  and  one 
of  them  discontinue  ;  the  donor  shall  enter  and  evict  them  both, 
because  it  was  the  original  condition  annexed  to  the  whole  estate, 
that  no  part  of  it  should  be  discontinued. 


^nd  Countess 
of  Baltinnlass 


Co.  Lit.  163.  b. 
[See  ace.  Sir 
W.  Moore's 
case,  26  El. 
C.  B.  Hal. 
MSS.  n.  4. 
J 3th  ed.  Co. 
Lit.  ubi  siq^ra.] 


(G)  What   shall    be    said   a    Condition,   and   not  a 

Covenant. 

Co.Lit.203.b.  IF  a  man  makes  a  lease  for  years,  by  (a)  indenture,  {b)  pro- 
Roll.  Abr.  408.  -*-  vided  always,  and  it  is  covenanted  and  agreed  between  the 
(«)  That  the  parties,  that  the  lessee  shall  not  alien  ;  this  is  both  a  condition 
lessor  may  ^    ^ 

take  it  as' a       and  covenant.  ,         .  .• 

covenant  or  condition,  but  not  as  both.  Dais.  8.  (h)  The  word  proviso  sometimes  amouute 
to  a  limitation,  and  sometimes  to  a  covenant.    Co.  Lit.  203.  b. 

Roll.  Abr.408.  If  a  man  leases  for  years,  and  in  th^-indenture  there  is  (c)  such 
Leon.  246.  o  clause,  et  non  licebit  to  the  lessee  dare,  vendere  vel  concedere 
S.C.  cited.  staUim  i^-  terminum  suum  aliad  personce  sine  liceniid  of  the  lessor, 
leL-e'shaU  sub pcendforisfactiircE  termini  prcedicf,  this  is  a  good  condition. 
continually  dwell  upon  the  house,  upon  pain  of  forfeiture  of  the  said  term  and  interest. 
Roll.  Abr.  409.  Co.  Lit.  204.  Godb.  99.  So,  that  neither  he,  nor  his  assigns  grant  assign, 
or  sell  the  land  to  any  propter,  &c.  upon  pain  of  forfeiture  of  the  term.  Roll.  Kep.  6S,  09. 
a  Bulst.  290.  — For  being  by  intcndure,  they  are  the  words  of  both  parties.    Cro.  hhz.  aoa. 

Cro.Eliz.604 
(rf)  Where  a 
2yroinso  was 
void,  because 

no  more  was      '-  "  — •-- — -    r - 

to  be  done  by  dition  ;  and  by  Anderson  and  Beamont  the  covenant  is  no  more 
it  than  what  ^^^^  ^he  law  appoints ;  therefore  that,  and  {d)  all  that  is  subse- 
mit^ht  be  done  .      •    v  •  i 

without.   Vide  quent  to  It,  IS  void. 

Poph.  116. 

Roll.  Abr.  410.  If  a  man  leases  lands  for  years,  rendering  rent,  and  the  lessee 
Roll.Rep.367.  covenants  to  pay  the  rent,  and  not  to  do  waste,  and  the  lessor 
^'^'  16  binds 


But,  if  a  man  leases  for  years,  and  the  lessor  covenants  thatv 
the  lessee  shall  have  house-bote,  hay-bote,  and  plough-bote,  with- 
out committing  v/aste,  upon  pain  of  forfeiture  of  the  lease,  this 
is  a  covenant  on  the  part  of  the  lessor,  and  therefore  no  con- 
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binds  himself  in  an  obligation  that  the  lessee  shall  enjoy  the  («)  The  lessor 
lands  for  the  said  rent,  and  doing  according  to  the  covenants  of  ^'^^'^"^"jed 
the  said  indenture ;  these  words,  [a)  for  the  rent,  make  not  a  payino-  his      * 
condition,  because  he  hath  other  remedy  for  the  rent,   scilicet,  rent,  should 
upon  the  indenture  of  covenants.  enjoy  the  land, 

4  Leon.  50. 
By  two  judges  against  one,  the  covenant  is  conditional.  —  But  Sid.  280.,  it  is  holden  contrary 
f)er  Cur.;  and  2  Mod.  34,  35.,  it  is  adjudged  cont.  —  So,  if  a  man  leases  for  years,  excepting 
the  trees,  and  liberty  to  fell  and  carry  them  away,  reparando  nepes  S)-  imjilendo  foveas,  the 
repairing  the  ditches,  ^c.  is  no  condition,  but  a  covenant  upon  which  the  lessee  hath  remedy 
by  action.     2  Jones,  206.  and  vide  March,  9.     2  Roll.  Rep.  466. 

If  a  man  leases  for  years,  rendering  rent,  and  the  lessee  cove-  Owen,  54.  92, 
nants  to  repaii",  8)'c.  and  after  the  lessor  devises  to  the  lessee  for  3  Leon.  33. 
more  years,  yielding  the  like  rent,  and  under  such  covenants  as  s.C  admd"-ed 
were  in  the  first  lease,  yet  this  makes  no  condition ;  for  though,  Gouls.  74.  ° 
after  the  first  lease  is  ended,  the  lessee  shall  not  be  bound  by  S.C.    Godb. 
the  covenants,  yet  the  will  expressing  that  the  lessee  should  have  99-  t*  ^  ^^  p, 
the  lands,  observing  the  first  covenants,  it  shall  not  be  taken  to  cited  Cro.  El' 
be  a  condition,  by  any  intent  to  be  collected  out  of  the  will;  for  280. S.C. cited, 
covenants  and  conditions  differ  much. 


(H)  What  shall  be  said  a  Condition,  and  not  a  Limi- 
tation ;  and  how  they  differ. 

"^T/^ORDS  which  properly  create  a  condition,  (b)  are  sub  concU-  Co.  Lit.  203^ 

tione,  ita  quod,   si  contingat,  p-oSiso,   ^x.  for  the  non-per-  *  Cp.  70. 

formance  of  which,  none   but  the  heir  at  law  can  enter;  and  '^n^^^\o 
1     ,       .  '„  ,.  .  1  p    ,  '  2  Brownl. 68. 

regularly,  ni  case  of  a  condition,  the  estate  01  the  party  is  not  GquIs.  134. 

determined  without  entry  or  claim.  (6)  Per  Lord 

Coke,  10  Co. 
35.  Mary  Portington's  case  ;  if  there  be  express  words  of  condition  annexed  to  the  estate, 
it  cannot  be  construed  a  Imiitation.  But  this  opinion  has  been  denied  to  be  law ;  and  per 
Hale,  C.  B.  Vent.  200.,  there  is  no  other  authority  to  support  it :  for,  first,  though  the  words 
be  proper  to  create  a  condition ;  yet  if,  upon  the  non-performance  thereof,  the  estate  be 
limited  over  to  another  person,  this  shall  be  a  limitation  ;  for  it  shall  not  be  in  the  power  of  the 
heir,  by  his  not  claiming,  or  entering,  to  defeat  the  interest  of  such  person.  Brownl.  65. 
Roll.Abr.412.  and  Vent.  200.,  per  Hale,  it  may  properly  be  called  a  conditional  limitation: 
secondly,  if  lands  are  given  to  the  heir,  upon  condition,  this,  upon  non-performance,  shall 
be  construed  a  limitation ;  otherwise  no  advantage  could  be  taken  of  it ;  the  benefit  of 
conditions  annexed  to  real  estates  belonging  to  the  heir,  as  those  to  the  personal  estate  do  ta 
the  executor.    Cr0.Ehz.a04.     Owen,  112.     a  Mod.  7.    Lutw.  809.     3  Mod.  32. 

Proper  words  of  Zm2Va^/o;z  are,  dum,  dummodo,  quamdiu,  donee,  Co,  Lit.  236.  b.. 
quosque,  ubicunque,  usque  ad,  tamdiu,  or  so  long  as  he  shall  pay  i^')  ^  Mod.  7. 
such  rent,  or  be  abbot  or  parson,  ^yc. ;  and  in  these  cases  the  ^  hi"^' 

law  (c)  vests  the  estate  in  the  ^^f^^'/j/,   without  entry  or  claim :  j^gp'^  5jq_  * 
but  he  cannot  bring  a  possessory  action,  as  trespass,  S)C.  without 
an  actual  entry. 

So,  if  an  estate  be  made  to  a  woman  [d)  dum  solajuerif,  this  is  C0.Lit.2u-b. 
a  limitation  which  determines  her  estate  upon  marriage.  Vaugh.  32. 

(rf)  If  a  lease 
be  made  to  a  woman  for  thirty  years,  si  tamdiu  viveret,  8^  custodiret  se  ipsatn  a  widow,  it  deter- 
mines by  her  death  or  marriage.    Cro,  Eliz.  414.     Poph.  99,     Moor,  400.     Gouls.  179.  a;id 
vide  Roll.  Abr.  411.  843.    Owen,  107. 

I  3  If 
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Roll.  Abr.  411.  If  a  man  having  three  sons,  devises  his  lands  to  the  eldest^ 

and"p^«*  upon  condition  that  he  shall  pay  20Z.  to  each  of  the  other  two 

Cro.  Eliz.^833.  ^ons;  and  that  if  he  fails  in  payment  thereof  to  either  of  the 

919.    Moor,  sons,  that  then  they  may  enter  and  have  the  land;  this  is  a  limi- 

644.  Noy,  51.  tatioji  J  so  that  if  the  eldest  does  not  pay  the  money,  the  two  sons 

S.C.  adjudged,  enter  into  the  land, 

and  Owen,  8.  "^ 
a  Leon.  38.    Cro.  Ja.  56.  592.    Caiter,  93.  S,  P.  adjudged  between  Spittle  and  Davis. 

Koll.Abr.41 1,  If  a  man  hath  issue  two  sons,  ss.  R.  the  eldest,  and  H.  the 
412.  ^y^^"  youngest,  and  also  two  daughters,  and  devises  certain  lands  thus, 
win"  Q^o  Eliz'  '"^^'  ^^  ^^'  "^  ^^^'''  when  he  comes  to  twenty-four  years  of  age, 
376.  Gouls.  upon  condition  that  he  shall  pay  to  my  two  daughters  2ol.  a-year, 
152.  Owen,  at  their  full  age;  andif  the  said  i/.  dies  before  twenty-four,  then 
?^2.  S.C.  ad-  J  ^yi]j^  t}iat-  ji^  jjjy  gQj^  jjf|(]  [jgjj.^  %\i2i\\  have  the  said  land  to  him 
the^udfrment  ^"'^  ^^  ^^^  hejrs,  he  giving  and  paying  to  my  said  daughters  the 
in  C.  B°re-  said  money,  in  such  manner  as  H.  should  have  done,  if  he  had 
versed  accord-  lived ;  and  if  my  said  sons  U.  and  R.  (if  the  said  lands  come  to 
ingly.  tijg  gai(j  j{  by  t^g  death  of  H.)  do  not  pay  the  said  money  to  my 

said  daughters,  as  aforesaid,  then  I  will  my  said  land  shall  remain 
to  my  daughters  and  their  hejrs  for  ever ;  and  after  the  devisor 
dies ;  this  is  a  limitation  upon  the  estate  of  H.  and  not  a  condi-  . 
tion ;  so  that  if  H.  does  not  pay  the  money  to  the  two  daughters, 
after  his  age  of  twenty- four  years,  and  at  the  full  age  of  the  daugh- 
ters, R.  shall  have  it  by  way  of  limitation^  and  cannot  enter  as 
for  a  condition  broken ;  because  otherwise,  if  this  should  be  a 
condition,  it  would  defeat  the  portions  given  to  the  daughters, 
and  the  future  devise  to  them,  which  is  against  the  intent  of  the 
devisor.     Adjudged  in  a  writ  of  error  j^^"  totam  Curiam^  and  the 
judgment  given  to  the  contrary  m  banco  reversed. 
Roll.  Abr.  41a.       If  a  man  devises  land  to  another  in  tail,  upon  condition  that 
R^'^d^b  "t^       he  shall  not  alien ;  and  that  if  he  dies  without  issue,  it  shall  re- 
Judges  -but     niain  over  to  another  in  fee ;  and  after  the  devisee  aliens  ;  yet  he 
qucerc.  in  the  remainder  cannot  enter  for  the  condition  broken,  but  the 

heir  at  common  law ;  for  this  is  not  a  limitation  but  a  condition. 
Cro.  Eliz.  204,  If  a  copyholder  in  borough-english  surrenders  to  the  use  of  his 
205.  Wellock  will,  and  after  devises  to  his  wife  for  life,  remainder  to  his  eldest 
moncl  ad'-  ^""'  ^^^  P^J^^g  4°^*  *o  ^ach  of  his  brothers  and  sisters,  within 
judged.  two  years  after  the  death  of  his  wife,  S^c.  this  is  a  limitation,  and 

a  Leon.  114.     not  a  condition ;  for  if  it  should  be  a  condition,  it  would  ex- 

S.  C.   Cro.  Ja.  tinguish  in  the  heir,  and  there  would  be  no  remedy  for  the 

592.   3  Co. 21.  niong„ 

a  Brownl.  68.  ^' 

S.  C.  cited,    (a)  For  this  mle  Stile,  394.    a  Sid.  15 a, 

Tunstall  v.  ||  Where  a  testator  gave  lands  to  M\  B.,  his  sister,  in  fee, 

Brachem  paying  1 00/.  per  annum  to  his  wife  for  her  life,  and  also  several 

!  ^"7.  legacies  to  several  of  his  nephews  and  cousins  within  twelve 
months  after  the  decease  of  the  wife;  and  several  of  the  legatees 
died  in  the  lifetime  of  the  wife ;  Lord  Hardwicke  held  that  these 
legacies  did  not  lapse,  but  were  transmissible  to  the  represen- 
tatives ;  that  there  was  a  remedy  at  law  for  these  legacies  accord- 
ing to  the  above  case  of  Wellock  v.  Hammond ;  that  this  was 

1$  ^  ^^^ 
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a  conditional  limitation  to  M.  B.  until  default  in  payment  of 
the  legacies,  and  then  her  estate  would  determine ;  one  moiety 
of  which  would  then  be  in  her  as  heir  at  law,  and  the  other 
moiety  in  the  son  of  the  other  sister,  who  was  dead,  as  co-heir, 
for  which  he  might  maintain  an  ejectment. 

Where  a  testator  devised  his  estates  to  the  use  of  his  son  A.  Embrey  v. 
in  tail;  remainder  to  B.  his  daughter  in  tail;  remainder  to  his  M^'"'^"  •^°'^'- 
daughter  C.  for  life;  remainder  to  her  son  D.  and  his  heirs, 
upon  condition  that  he  pay  to  his  elder  sister,  plain tilF's  mother, 
loot,  at  or  soon  after  his  being  possessed  of  the  estate;  and  in 
default  that  the  estate  should  be  to  plaintiff's  mother,  S;c.  and 
A.  B.  C.  and  also  the  mother  being  dead,  a  bill  was  filed  by 
plaintiff  against  D.  in  whom  the  remainder  in  fee  was  vested  in 
possession  as  her  executor,  to  have  the  lool.  raised,  Lord 
Hardxdcke  decreed  accordingly,  saying.  This  is  a  conditional 
limitation  and  there  is  a  legal  remedy  for  raising  the  money  :  it 
is  a  condition  subsequent  as  all  conditions  turned  into  limitations 
are :  it  is  to  be  raised  after  D.  comes  into  possession.  || 

If  a  copyholder  in  fee,  in  boroitgh-engfish,  having  three  sons,  Cro.Ja.  56. 

surrenders  to  the  use  of  his  will,  and  devises  to  his  second  son,  Curtis  and 

,.  .  ,  '.  ,-11  1  J-        Woolveiston, 

upon  condition  to  pay  20/.  a-piece  to  his  daughters  and  dies,  adjudged  jier 

this  is  a  condition,  and  not  a  limitation ;  for  there  is  no  necessity  totam  Curiam 

to  expound  it  otherwise,  as  where  a  man  devises  to  his  eldest  Jirater  Wil- 

crtri  liams,  who 

av/ii*  ,     11", 

held  It  was  a 

limitation,  and  that  the  land  should  go  to  the  youngest  brother,  who  is  inheritable  by  the 

custom ;  for  that  otherwise  he  would  be  prejudiced ;  and  vide  Carter,  171. 

If  ^.  devises  lands  to  B.,  provided  that  if  B.  marries  without  2  Lev,  21,  aa. 
the  consent  of  C.  and  others,  or  dies  without  issue,  then  to  Z).,  },^'^^'^"??^  ?^'|' 
SfC;  this  is  a  limitation,  and  not  a  condition,  in  respect  the  re-  Vent'*iog5 
mainder  is  limited  over  to  a  stranger,  and  not  to  the  heir  :  for  §.  C.  adjudged 
though  the  words  proviso  4"  si  (a)  are  express  words  of  condition,  by  the  name 
it  would  be  an  unreasonable  construction  of  the  intent  of  the  de-  ^  ^^Y  ^"^ 
visor,  that  B.  should  do  an  act  by  which  the  estate  of  D.  should  Rayiii.*236. 
be  forfeited.  Mod.  86.  S.  C. 

adjudged. 
(a)  Dyer,  316.  dubitatur.  Leon.  283.  diibitatur.  10  Co.  41.  a.  cont.;  but  in  i  Ventr,  203.  (as 
in  several  other  books)  this  opinion  of  Coke  is  taken  notice  of,  and  denied  to  be  law.  — 
[Words  of  an  express  eondition  shall  not  ordinarily  be  construed  as  a  limitation :  but,  where 
an  estate  is  to  remain  over  for  breach  of  a  condition,  which  is  by  express  words  a  condition^ 
yet  it  ought  to  be  intended  as  a  limitation.  Per  Holt.  11  Mod.  61.  Page  and  HajAvard, 
aSalk.j7o.S.C.] 

If  a  man  devises  certain  lands  to  A.,  his  heir  at  law;  and  de-  2  Mod.  7. 
vises  other  lands  to  B.  in  fee ;  and  if  A.  molest  B.  b^/  suit  or  other-  agreed  by 
tt)/se,  he  shall  lose  ^what  is  devised  to  him,  and  it  shall  go  to  B. ;  ^'"'''^^"' 
these  words  make  a  limitation,  and  not  a  condition ;  for  if  it 
were  a  condition,  it  would  descend  on  the  heir,  and  then  B, 
would  receive  no  benefit  by  the  breach  of  it. 

lA.  devised  lands  to  his  second  son,  npon  cojidition  that  he  or  Wlgg  v.  Wigg, 
his  heirs  should  pay  and  satisfy  to  the  testatois  six  grandchildren  ^^a    •'^j* 
(the  children  of  the  devisee)  the  sum  of  90^.5  to  he  equally  divided  ^^j^^^  '^°     ' 

I  4  among  perly  s6  call- 
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among  them,  'with  a  clause  of  entry  and  distress  in  defaidt  of  pay- 
ment of  all  or  part. — This  is  not  a  mere  condition  (b\  but  a  con- 
ditional limitation,  there  being  an  express  limitation  over  to  the 
legatees  in  case  of  non-payment,  who  were  to  enter  and  hold  in 
the  nature  of  tenants  by  elegit.'] 


cd, annexed 
to  an  estate, 
differs  from 
what  is  called 
a  conditional 
limitation  in 
this,  that  it  is 

the  proper  effect  of  a  condition  to  give  title  by  the  breach  of  it,  to  the  grantor,  or  those 
claiming  from  him  the  reversion  in  the  lands;  a  conditional  limitation  limits  the  estate  over 
to  a  stranger ;  and  in  the  case  of  a  conditional  limitation,  the  estate  expires  and  determines 
of  itself,  without  any  act,  as  entry  or  claim,  to  be  done  or  made  by  him  who  hath  the 
expectant  interest :  whereas  in  the  case  of  a  condition  properly  so  called,  advantage  must 
be  taken  of  the  breach  of  it  by  the  acti\'ity  of  the  grantor,  his  heirs  or  assigns,  z  Wooddes. 
147,  4.  Conditional  limitations  so  far  partake  of  the  nature  of  conditions,  as  they 
abridge  or  defeat  the  estates  previously  limited ;  and  they  are  so  fai"  limitations,  as,  upon 
the  contingency  taking  place,  the  estate  passeth  to  a  stranger.  Co.  Litt.^  202.  b.  n.  i. 
13th  edit. 


Earl  of  Win- 
ch elsea  v. 
Vv''entworth, 
I  Vern.  40Z. 


Avelyn  v. 
Ward,  I  Ves. 

420. 


Simpson  v, 

Vickers, 
S4  Ves.  341. 


II  Land  was  limited  to  the  second  son,  subject  to  a  proviso,  that 
if  the  elder  son  should  die  without  issue,  the  second  should  pay 
his  sister  15,000/.  within  six  months  after  the  death  of  the  elder, 
or  in  default  thereof,  the  land  should  go  to  the  sister  and  her 
heirs.  The  elder  brother  died  without  issue,  and  within  three 
months  afterwards  the  sister  died,  and  the  second  son  refused  to 
pay  the  money.  It  was  decreed  that  this  should  be  taken  as 
laud,  and  go  to  the  heir  of  the  sister ;  and  not  as  personal 
estate,  and  only  a  security  for  money,  and  go  to  her  executor ; 
otherwise  the  known  and  common  difference  between  a  limitation 
and  condition  would  be  destroyed. 

One  devised  his  real  estate  to  his  brother  and  his  heirs,  on 
this  express  condition,  that  within  three  months  after  his  decease, 
he  should  execute  and  deliver  to  his  trustee  a  general  release  of 
all  demands,  which  he  might  claim  on  his  estate  or  any  part  for 
what  cause  soever.     But,  if  his  brother  should  neglect  to  give 
such  release,  the  said  devise  to  him  should  be  null  and  void  to 
all  intents,  and  in  such  case  he  devised  the  estate  to  R.  W.  his 
heirs  and  assigns  for  ever.     The  brother,  the  first  devisee  upon 
this  condition,  who  happened  to  be  the  heir  at  law,  died  in  the 
testator's  lifetime.     Lord  Hardwicke  held  this  devise  to  be,  not 
a  strict  condition,  but  a  conditional  limitation,  and  that  being  so, 
it  was  not  necessary  that  every  particular  fact  should  take  place ;] 
that  if  in  any  event  the  first  limitation  could  not  take  place,  j 
the  subsequent  should;    and  that   it  was   clearly  the  intent  ofj 
the  testator,  if  no  such  release  was  executed,  whereby  the  de-j 
mand  against  his  estate  would  exist,  the  estate  should  go  overjj 
and  his  lordship  decreed  accordingly.  , 

E.  S.  devised  all  her  freehold  and  copyhold  estates  at  U.  tol 
her  brother  and  heir  at  law  M.  S.  his  heirs  and  assigns  for  ever, 
upon  this  express  condition,  that  he  should  within  six  calendar] 
months  next  after  her  decease  at  his  own  expence  make,  execute,! 
or  deliver,  or  tender  to  her  executor  a  good  and  valid  release,} 
receipt,  or  discharge  for  the  legacy  of  1000/.,  bequeathed  to  him' 
by  the  will  of  his  brother  J.  S.  (whose  executrix  the  testatrix  was) 
iind  also  of  all  other  claims  and  demands  whatsoever  upon  the 

estate 
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estate  of  J.  S.  or  upon  her  estate  on  account  of  her  executorship 
or  otherwise ;  declaring  herwill  and  intention  that  the  s^aid  devised 
premises  at  H.  should  be  accepted  and  taken  by  her  brother 
'M.  S.  in  full  satisfaction  and  discharge  of  the  said  legacy,  and 
of  all  other  such  claims  and  demands  as  aforesaid :  but,  if  he 
should  refuse  or  neglect  to  comply  \vith  the  said  condition,  she 
declared  her  will  and  intention  to  be,  that  at  the  expiration  of 
the  said  six  calendar  months  after  her  decease  the  said  devise  to 
him  should  become  void ;  and  she  did  in  that  case  from  and 
after  the  expiration  of  the  said  six  calendar  months  give  and 
devise  all  her  said  freehold  and  copyhold  estates  at  H.  to  S.  M. 
her  heirs  and  assigns  for  ever ;  appointing  her  sole  executrix. 
The  testatrix  died  in  December  1 794.  M.  S.  contested  the  va- 
lidity of  the  will  in  the  prerogative  Court,  and  afterwards  by 
appeal  to  the  delegates  •,  but  probate  was  in  July  1798  granted 
to  S.  V.  formerly  S.  M.  M.  S.  then  filed  a  bill  against  the  exe- 
cutrix and  her  husband,  stating  that  within  six  months  after 
probate  he  had  proposed  to  execute  the  release  required  by  the 
testatrix,  and  to  pay  the  costs,  on  having  the  estate  at  H.  con- 
veyed to  him,  and  praying  a  conveyance  accordingly.  —  By  the 
Master  of  the  Rolls  — It  is  clear  from  the  case  of  Avelyn  v.  Ward, 
that  this  is  a  conditional  limitation,  and  not  a  mere  condition: 
and  being  so,  it  seems  to  follow,  that  the  event  having  taken 
place,  the  Court  cannot  possibly  relieve.  Though  the  estate  is 
given  over  to  the  executrix,  who  would  have  been  benefited  by 
the  release,  yet  it  is  a  real  estate,  which  she  could  not  take  as 
executrix  ;  and  therefore  the  circumstance,  that  she  is  so,  makes 
no  difference.  II 

[For  the  distinction  between  a  condition  m  deed  and  a  limita- 
tion^ denominated  by  Littleton  a  condition  in. law,  see  2  Bl. 
Comm.  155.     Fearne  Cont.  Rem.  194.  400.] 

(I)  Of  Conditions  precedent  and  subsequent. 

r^ONDITIONS  precedent  are  such  as  must  be  punctually  per-  Eq.  Abr.  lof. 
formed  before  tl>e  estate  can  vest  («) ;  but  on  a  condition  Francis's  Max, 
subsequent,  the  estate  is  immediately  executed;  yet  the  continu-  Eq. 44.] 
ance  of  such  estate  dependeth  on  the  breach  or  performance  of  («)  ||This 
the  condition.  maxim  that 

where  the 
estate  is  to  arise  upon  a  condition  precedent,  it  cannot  vest  till  that  condition  is  performed, 
has  been  so  strongly  adhered  to,  that  even  where  the  condition  is  become  impossible,  no 
estate  or  interest  shall  grow  thereon.  Harvey  v.  Aston,  3  Atk.  376.  Co.  Litt.  206. 
Roundell  v.  Currer,  2  Br.  Ch.  Rep.  67.  Bertie  v.  Falkland,  a  Vern.  333. ||  [If  one  party  cove- 
nants to  do  one  thing,  the  other  doing  another,  it  is  a  mutual  covenant,  and  not  a  condition 
precedent.  Boone  v.  Eyre,  2  Bl.  Rep.  13 12.  But,  where  mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other. 
Duke  of  St.  Alban's  v.  Shore,  1  H.  Bl,  Rep.  270.  There  ai-e  no  precise  technical  words 
required  in  a  deed  to  make  a  stipulation  a  condition  precedent  or  subsequent ;  neither  doth  it 
depend  on  the  circumstance,  whether  the  clause  is  placed  prior  or  posterior  in  the  deed,  so 
that  it  operates  as  a  proviso  or  covenant.  For  the  same  words  have  been  construed  to  operate 
as  either  the  one  or  the  other,  according  to  the  nature  of  the  transaction.  Hotham  v,  E.  I. 
Companj,  i  T,  Rep.  645.]  ||So  by  Lord  Talbot  in  Robinson  v.  Comyns,  Ca.  temp.  Talb.  166, 
And  Lord  Kenyon,  in  Portsr  &  Shephard,  6  T.  Rep.  668,  says  conditions  are  to  be  con- 
strued 
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strued  to  be  either  precedent  or  subsequent  acconling  to  the  fair  intention  of  the  parties  to 
be  collected  from  the  instrument,  and  technical  words,  if  there  be  any  such,  should  give  way 
to  that  intention.  Ij 

3  H.  6.  7.  b.  As,  if  I  grant,  that  if  A.  will  go  to  such  a  place  about  my  bu- 
Roll.Ab1-.414.  siness,  that  he  shall  have  such  an  estate,  or  that  he  shall  have 

10/.  Sfc;  this  is  a  condition  precedent. 
3  H.  6.  33.  b.        So,  if  I  retain  a  man  for  40s.  to  go  with  me  to  Rome ;  this  is 
Roil.Abr.414.  a  condition  precedent,  for  the  duty  commenceth  by  going  to 

Ilo?ne. 
Roll.  Abr.  415.  So,  if  a  man,  by  will,  devises  certain  legacies,  and  then  devises 
Jones,  327.  all  the  residue  of  his  estate  to  his  executor,  after  debts,  legacies, 
Cro.  Car.  235-  ^c.  paid  and  discharged ;  this  is  a  condition  precedent,  so  that 
the  executor  cannot  have  the  residue  of  the  estate  before  the 
debts  and  legacies  are  discharged. 
Knight  V.  Ca-  il  So,  where  a  man  bequeathed  1 000/.  to  A.  to  be  paid  to  her  as 
meron,  i4Ves.  soon  as  she  should  attain  the  age  of  twenty-one  years,  and  in 
J69-  case  she  should  live  to  attain  that  age,  and  not  otherwise,  or 

upon  her  marriage,  which  should  first  happen ;  provided  she 
should   marry  with    the    consent  of  his   executors,    and   not 
otherwise;   but  in  case  she  should  happen  to  die  before   she 
should  attain  the  age  of  twenty-one  years,  or  be  married  without 
such  consent,  then  over;    this  is   a  condition  precedent;    and 
by  her  marriage  under  age  without  consent,  one  of  the  exe- 
cutors being  dead,   and  the  other  resident  abroad,  is  reduced 
to  the  single  contingency  of  her  attaining  the  age  of  twenty-one 
years.  II 
Cro.  Eliz.  219.       But,  if  a  man  devises  a  term  to  A.^  and  that,  if  his  wife  suffers 
Jennings  and    the  devisee  to  enjoy  it  for  three  years,  she  shall  have  all  his  goods 
Gore,adjudged  ^g  executrix ;  but,  if  she  disturbs  A.  then  he  makes  B.  executor, 
Pf^  '^"thou^h"    ^^^  ^^^^ '  ^^^  ^^^^  ^^  executrix  presently :  for  though  in  grants 
Ariderson  at      the  estate  shall  not  vest  till  the  condition  precedent  is  performed, 
first  inclined     yet  it  is  otherwise  in  a  will,  which  must  be  guided  by  the  intent 
€ont.    Leon,     ^f  ^q  parties ;  and  this  shall  not  be  construed  as  a  condition 
**d   ^i^  rto-  precedent,  but  only  as  a  condition  to  abridge  the  power  of  being 
faTcunam^   executrix,  if  she  perform  it  not. 

Anderson  o  /-•     •    j 

changing  his  opinion.    Winch.  115.  S.C.  cited. 

Roll.Abr.415.  If  -^-i  tenant  for  life,  and  R.,  in  reversion  in  fee,  covenant  to 
Spring  and  levy  a  fine,  and  that  it  shall  be  to  the  use  of  A.  and  his  heirs, 
Cesar,  ad-       ^i  ji^  (Joes  not  pay  i  os.  to  A.  the  tenth  of  September  after ;  and 

•'"g^^^'^Winch '  ^  ^^  ^^°^^  P^y*  *^^^  *^  ^^^  "^^  °^  ^'  ^"""^  ^^^^'  ^^^  ^^^^^  *°.  *^® 
103.  S.  c!"*^      use  of  R.  in  fee ;  in  this  case  this  word  si,  Sfc.  is  a  condition 

subsequent,  and  not  precedent ;  so  that  A.  hath  an  estate  in  fee 
till  R.  pays  the  1 05.,  because  there  is  a  day  limited  for  the  pay- 
ment of  the  I  OS.,  and  the  subsequent  words  explain  the  intent 
to  be  a  subsequent  condition,  55.  And  if  he  pays  it,  then  it  shall 
be  to  A.  for  life,  and  after  to  the  use  of  R.  in  fee,  which  shews 
the  intent  to  be  that  A.  shall  have  an  estate  in  fee,  till  the  10^. 
paid. 
3  Lev.  13  a.  A  copyholder  in  borough-english  surrenders  to  the  use  of  him- 

adjudged. '      self  for  life,  and  after  to  the  use  of  his  eldest  son  and  his  heirs, 

if 
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^f  he  lives  to  twenty  one ;  provided  and  upon  condition,  that  if 
he  dies  before  twenty-one,  it  shall  remain  to  the  surrenderor  and 
^is  heirs ;  though  by  the  first  words  it  seems  to  be  a  condition 
precedent,  yet  upon  all  the  words  taken  together  it  is  not,  but  a 
surrender  to  the  use  of  the  eldest  son,  to  be  defeated  upon  a 
condition  subsequent. 

II  One  bequeathed  the  residue  of  his  personal  estate  to  J.  S.  pro-  Peyton  \ . 
vided  she  married  with  the  consent  of  his  executors,  (who  were  ^^^^  *  ^/^ 
but  executors  in  trust,)  and  if  she  should  marry  otherwise,  then  '"^'  ^'  * 
Jie  gave  it  over  to  J.  N.  One  of  the  executors  died,  after  which 
J.  S.,  without  the  consent  of  the  other,  married ;  whereupon 
J.  N.  brought  his  bill  for  the  residue.  But  by  the  Master  of  the 
Rolls — In  the  nature  of  the  thing,  and  according  to  the  inten- 
tion of  the  testator,  this  could  not  be  a  condition  precedent ; 
for  at  that  rate  the  right  to  the  residue  might  not  have  vested 
in  any  person  whatever  for  twenty  or  thirty  years  after  the  tes- 
tator's death ;  since  both  the  executors  might  have  lived,  and 
Jl  S.  continued  so  long  unmarried,  during  all  which  time  the 
right  to  the  residue  could  not  be  said  to  be  in  the  executors,  they 
Joeing  expressly  mentioned  to  be  but  executors  in  trust.  Be- 
sides, the  bequest  of  the  residue  is  first  to  J.  S.,  which,  if  the 
will  had  stopped  there,  would  have  been  an  absolute  devise ;  so 
that  the  following  condition  annexed  must  be  a  subsequent,  not 
a  precedent  one.  And  the  rule  of  law  is,  that  if  there  be  a  sub- 
sequent condition,  which  becomes  impossible  by  the  act  of  God, 
this  excuses  and  discharges  the  grantee  from  the  condition ;  for 
lea:  non  cogit  ad  impossihilia.  || 

li  A.  makes  a  lease  for  five  years  to  B.,  upon  condition  that  if  Lit.  J350.  C«, 
jB.  pays  him  \ol.  within  two  years,  that  then  he  shall  have  a  Lit.  ai6,  217. 
fee-simple  in  the  lands,  and  makes  livery  and  seisin  to  B.  ia)  ,•  Y'  °^\>  ".  f  • 
this  passeth  the  freehold  immediately ;  and  B,  hath  a  fee  condi-  ^  f^j.  j^^g 
tional ;  because  if  the  freehold  was  not  to  vest  in  B.  till  the  years,  and  B. 
condition  performed,  it  would  be  difficult  to  determine  in  whom  enters,  and 
the  freehold  lay ;  for  conditions  may  be  inserted  in  such  deeds  as  ^  ^^       "^ 
are  perfected  privately,  which  might  prove  greatly  prejudicial  to  ^  ^^^  if  \q 

strangers.  paysto^.  lo/L 

during  the 
term,  that  then  he  shall  have  the  land  to  him  and  his  heirs ;  this  enures  as  an  executory  grant, 
by  increasing  the  estate;  but  the  fee-simple  passeth  not  before  the  condition  performed.    Co. 
Lit.  217.  b. 

But  in  case  of  a  lease  for  life,  with  such  a  condition,  the  free-  Co.  Lit.  21 7.  b. 
hold  passeth  not  before  the  condition  performed,  because  the 
livery  niay  presently  work  upon  the  freehold. 

So,  if  a  man  grants  an  advowson,  8^~c.  (which  lie  in  grant)  for  Co.  Lit.  217. 
years,  upon  such  condition,  the  grantee  shall  have  no  fee  till  the 
condition  performed. 

\i  A.  lease  to  5.  for  years,  upon  condition,  that  if  J5.  pays  Co.  Lit.  318.3. 
money  to  A.  or  his  heirs  at  a  day,  that  B.  shall  have  the  fee,  and 
before  the  day  A.  is  attainted  of  treason  and  executed;  now 
though  the  condition  became  impossible  by  the  act  and  offence 
frf  A,i  yet  B.  shall  not  have  a  fee,  because  a  precedent  condition 

to 
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(«)  But  it  has  to  increase  an  estate  must  be  performed:  and  (a)  if  it  becomes 
eqdty,  where    ""Possible,  no  estate  shall  arise. 

the  condition  of  a  bond  was  to  settle  certain  lands,  in  such  a  manor,  by  such  a  day,  though 
the  obligor  died  before  the  day,  and  so  the  bond  saved  at  law,  yet  the  agreement  should  be 
executed  in  specie,  and  so  decreed  in  Chancery,  between  Hotham  and  Ryland,  Eq.  Abr.  i8. 


Doe  V.  Luf  kin, 
4  East,  221. 
II  Ves.  170. 

s.  c. 


Vern.  79.  167. 


Chan.  Ca.  89. 
Wallis  and 
Grimes.  Mod. 
307-  S.  C. 
cited. 


II  On  a  demise  by  a  copyholder  for  one  year,  and  thence  from 
year  to  year  for  tiie  term  of  thirteen  years  more,  if  the  loi'd 
'would  licence^  arid  so  as  the  same  should  not  be  liable  to  forfeiture  ; 
the  licence  of  the  lord  is  a  condition  precedent  to  the  further 
term  of  thirteen  years.  || 

Also,  in  equity.  Math  respect  to  conditions  precedent  and  sub- 
sequent, the  prevailing  distinction  seems  to  be,  to  relieve  against 
the  breach  or  non-performance,  whether  the  condition  be  pre- 
cedent or  subsequent,  vi^here  a  compensation  can  be  made. 

As,  if  A.  conveys  lands  to  B.  Sec.  and  their  heirs  upon  trust, 
that  if  C,  the  son  of  A.,  within  six  months  after  the  death  of  A., 
shall  secure  to  trustees  500/.  for  the  younger  children  of  C,  then 
after  such  security  given,  to  convey  to  C.  and  his  heirs ;  and 
until  the  time  for  givins:  such  security,  in  trust  for  the  eldest  son 
of  C. ;  and  in  default  of  such  security,  to  convey  to  such  eldest 
son  and  his  heirs ;  if  C.  dies  before  any  such  security  given,  yet 
this  condition,  though  precedent,  being  only  in  nature  of  a  pe- 
nalty, the  intent  of  the  trust  shall  be  regarded,  which  was  to 
secure  500/.  for  the  younger  children. 

The  testator  devised  his  estate  to  the  defendants,  in  trust  for 

the  use  and  benefit  of  the  plaintiff;  but  declared  his  will  to  be, 

{b)  IJThewords  ^^^^^  ^^^^  plaintiff  should  have  no  benefit  of  the  devise,  unless 

of  the  devise,    the  plaintiff's  father  should  settle  on  the  plaintiff  two  full  thirds 

of  the  estate  settled  on  the  father  on  his  marriage  (b) ;  and  in 

default  thereof,  the  estate  to  the  defendants ;  the  father  made  no 

settlement  on  the  plaintiff,  but  devised  all  his  estate  to  him  for 

life,  but  subject  to  the  payment  of  debts :  it  was  admitted,  and 

ther  should  re-  so  adjudged,  that  this  estate  was  executed  in  the  plaintiff  by  the 

use  by  good     statute  of  uses,  and,  consequently,   that  this  is  a  condition  sub- 
sssiiTcincc  to  ^  -'  1  •/  ^ 

settle  two  full  sequent ;  yet  the  chancellour  declared,  that  though  conditions 
third  parts,"  subsequent,  which  are  to  devest  an  estate,  need  not  be  literally 
performed,  yet,  even  in  such  a  case,  if  the  party  cannot  be  com- 
pensated in  damages,  it  would  be  against  conscience  to  relieve; 
and  therefore  ordered  the  master  to  examine  the  value  of  the 
after  plaintiff's  estate  devised,  and  the  amount  of  the  debts  which  that  estate 
death  without  was  charged  with,  and  to  report  to  the  Court,  whether  after 
"  —    (jg]3|.g  pgjj^^j  there  would  be  two  full  thirds  of  the  father's  estate, 

which  was  settled  on  him  in  marriage,  left  to  the  plaintiff;  and 
refusal  to  make  upon  a  re-hearing,  would  not  vary  the  former  order,  declaring 
such  settle-  that  the  difference  was,  whether  this  case  lay  in  compensation  or 
sakl"*^  t^iat^hr*  "°^ '  ^^^^  ^^  ^  compensation  was  made,  he  would  relieve  against 
trustees  should  ^^^  breach  of  the  condition;  but  in  case  (c)  a  sufficient  compen- 
stand  seised  in  sation  was  not  made,  he  would  then  consider  farther  of  it. 
trust  for  Bfwip- 

Jield  and  Winter,  two  of  his  trustees,  and  for  one  Sir  John  St.  Barbe^W  a  Vern.  222.  S.  C, 
cited,  as  a  case  in  which  there  was  relief,  z  Vern.  338.  S.  C.  cited  as  a  condition  which  wa« 
relieved  against,    (c)  That  in  all  cases  of  forfeitures  and  breaches  of  a  condition,  some  kind 

of 


Vern.  79.  167. 
Popham  and 
Bamfield. 


according  to 
the  Registrar's 
book,  are  "but 
in  case  the 
plaintiff's  fa- 


&c.  and  the 
testator  fur- 
ther declared 
"that  from  and 


heir  male,  or 
after  Sir  Fran- 
cis Popham^  ■i 
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of  compensation  may  be  made ;  therefore  this  rule  is  to  be  extended  no  farther  than  where 
coiTipensations  have  been  allowed,  and  not  to  the  forfeitures  by  a  tenant  for  life,  making  a 
feoffment,  levying  a  fine,  suffering  a  recovery,  wilful  forfeitures  by  copyholders,  &c.  Preced, 
Chan.  570. 

If  a  feme  covert,  having  power  by  will  to  devise  lands,   de-  a  Vent.  352. 
vises  them  to  her  executors,  to  pay  500/.  out  of  tliem  to  her  ^'J^^^^'/^^j-^* 
son,  provided  that  if  the  father  gives  not  a  sufficient  release  of  Canc^" 
certain  goods  to  her  executors,  that  then  the  devise  of  the  500/. 
should  be  void,  and  go  to  the  executors,  and  after  her  death  a 
release  is   tendered  to    the  father,  and  he  refuses;   yet  upon 
making  the  release  after,  the  money  should  be  paid  to  the  son; 
for  it  was  said  to  be  the  standing  rule  of  the  court,  that  a  for- 
feiture should  not  bind  where  a  thing  may  be  done  aftei',  or  a 
compensation  made  for  it;  as,  where  the  condition  is  to  pay 
money,  ^c,  and  though  it  is  generally  binding,  where  there  is 
a  devise  over,  yet  here,  it  being  to  go  to  the  executors,  it  is  no 
more  than  the  law  implies. 

If  a  man  devises  lands  to  J,  S.  upon  condition  to  pay  20,000/,  Salk.156.pl.  7, 
to  his  heir  at  law,  viz,  loool.  per  ami.  for  the  first  sixteen  years,  Grimston  and 
and  2000I.  per  ann.  after,  till  the  whole  should  be  paid,  and  the  ^°^"  Bruce, 
heir  enters  for  the  non-payment  of  one  of  the  loool.  per  ann.^  \  q    ■■^^'** 
J.  S.  shall  be  reheved  upon  payment  of  the  1000/.,  together  with 
the  interest,  from  the  time  it  became  payable,  without  any  de- 
duction for  taxes;  the  Court  declaring,  that  wherever  they  can 
^ive  satisfaction  or  compensation  for  the  breach  of  a  condition, 
they  can  relieve. 

If  one  having  three  daughters,  devises  lands  to  the  eldest,  2  Vern.  223. 
upon  condition  that  she,  wuthin  six  months  after  his  death,  pay  Woodman  and 

.  certain  sums  of  money  to  her  two  other  sisters;  and  if  she  fail,  iij^^  2  Vem. 
then  he  devises  the  land  to  his  second  daughter,  on  the  like  con-  166.  this  case 
dition,  ^r. ;  the  Court  may  enlarge  the  time  for  pajTnent,  though  is  differently 
the  lands  are  devised  over ;  and  in  all  cases  that  lie  in  compen-  ^tated.    One 
sation,  the  Court  may  dispense  with  the  time,  though  even  in  iiau^litersby 
case  of  condition  precedent.  deed  settled 

his  estate  so, 
that  in  case  his  eldest  daughter  should  pay  6,000/.  within  three  months  after  his  and  his  wife's 

■  decease,  to  be  equally  distributed  amongst  his  other  daughters,  then  she  should  have  th« 
estate,  being  worth  10,000/.  to  be  sold ;  if  she  failed,  then  the  like  power  to  another  daughter, 

.{and  so  on  to  his  five  daughters  successively,  R.  L.]  with  power  in  the  deed  to  alter  or  revoke 
the  same.    By  will  reciting  his  power  to  alter  or  revoke  the  deed,  he  devises  that  his  eldest 

'  daughter  shall  have  the  pre-emption,  and  gives  sir  months'  time  for  payment  of  the  money, 
(and  in  case  she  failed,  then  as  in  the  said  deed,  R.  L.]  The  eldest  daughter,  within  the  six 
months,  made  application  to  the  trustees,  that  they  would  join  in  mortgage  or  sale  for  raising 
the  money ;  and  some  difliculties  arising  about  it,  she,  upon  the  expiration  of  the  six  months 
time  for  the  payment  of  the  money,  exhibited  her  bill  in  this  court,  and  being  indebted  to 
the  now  plaintiff  Woodman,  assigned  [devised  by  her  will,  R.  L.]  her  interest  and  right  of 
pre-emption  to  him.  The  lords  commissioners,  by  their  decree  in  this  cause,  aist  oi  March 
J691,  declared,  "  that  the  plaintiff  Woodman  ought  to  be  relieved,  for  that  though  the  time 
"  for  payment  of  the  6,000/.  was  elapsed,  yet  there  was  an  interest  and  benefit  in  Mrs. 
"  Dennys,  (the  daughter  for  whom  the  time  had  been  enlarged  by  the  ^vill,)  which  was  not  for- 

•  **  feited,  and  do  therefore  think  fit  and  so  order  and  decree,  that  the  said  plaintiff  Woodman 

"««  be  let  into  the  benefit  of  the  said  estate."  Reg.  Lib.  B.  1691.  fol.  687.  See  this  case 
I  Br.  P.  C.  137.  and  CoUes.  P.  C.  74.  where  it  is  said  this  decree  was  reversed  in  the  House 
of  Lords.  And  Sir  Thomas  Man's  case,  cited  by  the  Master  of  the  Rolls,  3  Freem.  306.  S.  P. 
tf  not  S.C.  where  it  was  resolved  that  the  second  daughter  should  have  the  land,  for  the 
•Idest  «ould  have  no  rslief.    Mr.  Rwthby'i  note,  »  Vera.  167.IJ 

So, 
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aVern.  366.  So,  wnere  one  devised  lands  to  J.  S.,  his  kinstnan,  paying 

Barnardiston  roooL  a-piece  to  his  two  daughters,  who  were  his  heirs  at  law, 

(a)  Vide  Vern.  ^^^  *^'  ^'  '^^^^  default,  and  the  daughters  recovered  in  eject* 

456.  where  it  nient;  yet  J.  S.  was  relieved,  on  payment  of  principal,  interest^ 

was  given  as  and  costs ;  though  it  was  insisted,  that  this  was  a  condition  pre- 

one  reason,  cedent,  and  to  the  disinherison  of  the  heir  at  law,  and  in  favour 

Se'd  .oT  °f  (")  »  voluntary  devi.oe. 
lieve,  that  the  party,  who  had  not  performed  the  condition,  was  a  volunteer. 

Skin. 285.  The  A  man  having  two  daughters,  devised  to  each  of  them 
fi'n  and^Ben  2°'°°°^"»  payable  at  the  age  of  twenty-five  years ,•  but  if  they, 
«<?<  decreed  °^'  either  of  them,  married  before  the  age  of  sixteen ;  or  if  the 
H'L  2W.&M.  marriage  were  without  the  consent  of  their  mother  and  trus- 
by  the  lords  tees,  then  they  should  lose  1 000/.  of  the  portion,  which  should 
comiiiisaon-  ^^  ^^  jjjg  q^\^^j.  children :  one  of  them  married  before  the  age  of 
S2.i.  S. C.  sixteen,  but  with  the  consent  of  all  the  parties;  and  it  was 
where  it  is  holden,  that  the  time,  being  only  a  circumstance,  might  be  dis- 
said  that  the  pen sed  with. 
father  treated 

with  the  Lord  Salisbury  about  the  marriage,  though  he  died  before  it  was  had;  and  there  d*e- 
creed,  that  both  parts  of  the  condition  need  not  have  been  performed,  the  father,  by  such 
treaty,  having  himself  dispensed  with  it.  But  in  2  Vent.  365.  S.  C.  wliich  came  on  Pasch. 
36  Ca.  2.  it  is  said,  erroneously,  that  my  lord  keeper  was  of  opinion,  that  both  parts  ought 
to  be  observed. 

3  Chan.  Ca.  ji.  devised  his  lands  to  trustees  for  three  years,  and  if  within 

'^^'t  a  '^  t^G  three  years  there  happened  a  marriage  between  G.,  who  was 
and  Lord  ,.  -^  ,     .  ,    ^„^,  1  1       1      •  1      i  j 

FmtUdand.        ^  distant  relation,  and  01  the  same  blood  with  the  testator,  and 

Salk.231.pl.  9.  W.  his  niece  and  heir  at  law,  then  to  W.  for  life,  remainder  to 
S.  C.  where  it  her  first  son,  S^x.  in  tail  male,  by  G.  to  be  begotten ;  but  if  the 
IS  said,  that  marriage  should  not  take  effect  within  the  three  years,  or  if  the 
reversed  in  the  marriage  should  be  before  the  years  of  consent,  and  not  ratified 
House  of  when  of  competent  age,  then  to  F.  in  tail,  who  was  likewise  a 

Lords.  2 Vern.  remote  relation  of  the  testator,  but  not  of  the  same  blood:  the 
wlf  r  V  ■  i  m^^'^^^ge  between  G.  and  W.  did  not  take  effect,  though  several 
that  the  matter  Proposals  were  within  the  time  made  by  her  friends  tohisguar- 
was  ended  dians,  but  not  accepted  by  them  ;  and  though  she  herself  had 
there  by  pressed  the  match  as  far  as  the  modesty  of  her  sex  would  permit. 

liAnd^°so' k*  ^^^  afterwards  married  the  plaintiff,  and  by  her  bill  prayed  the 
would  seem  benefit  of  the  devise ;  the  condition  being  answered  by  her,  to 
from  the  ex-  what  she  was  capable  of  doing,  having  married  a  person,  as  was 
toict  ^^adc  by  urged,  equal  in  circumstances,  S^c.  to  G.  but  her  bill  was  dis- 
from  the.  iour-  ^^'^^^'i  ^J  the  advice  of  Holt  and  Trehy^  Ch.  Justices. 
nals  of  the  House  of  Lords,  which  is  as  follows :  "  Resolved,  that  the  appellants  have  relief, 
"  and  that  Mrs.  Bertie  do  enjoy  the  estate  for  her  life;  and  ordered  accordingly  that  the 
•*  trustees.  Sir  William  Witlocke  and  J.  Grant,  and  tiieir  heirs,  do  forthwith  convey  all  th« 
**  manors,  &c.  of  John  Carey,  devised  to  them,  so  that  they  may  be  assured  to  Eli%.  Bertie, 
"  the  appellant,  for  life,  remainder  to  Lord  Viscoimt  Falkland  and  the  heirs  male  of  his 
"  body ;  remainder  to  the  right  heirs  of  the  said  John  Carey  for  ever.  And  that  there  shall 
**  not  be  any  account  of  the  profits  of  the  premises  for  the  time  past ;  and  that  Mr.  Carey\ 
*'  goods  shall  go  according  to  his  will ;  aqd  that  so  much  of  the  order  of  dismission  of  ap» 
"  pellant's  bill,  and  of  the  decree  on  behalf  of  Lord  Falkland,  as  is  contrary  to  this  judg- 
"  ment,  be  reversed."  Jouxn.  Vol.  16.  p.  ajo.  a36,  337,  a^Sj  »39,  a4o>  34i.  and  see  Colles* 
P.  C.  lo-II 
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(K)  Of  void  Conditions,  being  against  Law. 

TF  a  feoffment  be  made  on  condition  to  do  a  thing  that  is  malum  %  h.  4.  9,  Co. 

in  se,  as  to  kill  or  rob  J.  S.  the  estate  of  the  feoffee  is  absolute,  Lit.  206.  b. 

a,nd  a  bond  made  on  such  condition  is  void ;  for  the  estate  settled  Roll- Abr.  418. 
in  the  feoffee  shall  not  be  defeated,  nor  shall  a  bond  be  forfeited 

for  the  forbearance  of  such  an  action;  and  (a)  an  obligee  is  pu-  (a)  a  Vent.  109. 
nishable  for  taking  a  bond  to  do  a  thing  against  law. 

If  a  parson,  on  his  being  presented  to  a  living,  gives  a  bond,  Roll.  Abr.  417. 

conditioned  to  resign,  such  condition  m.ay  be  lawful,  and  not  ^  ™"  ^^^  ^^^^' 

against  31  Eliz.  cap.  6.  of  simony;  as,  {h)  if  the  condition  be  to  igg.  Lit.  Rep? 

resti'ain  the  incumbent  from  non-residence,  a  vicious  life,  or  that  135-    Hutton, 

he  shall  resign  when  the  patron's  son,  kinsman,  or  friend  become  ^^^-    Jf|"es, 

qualified  to  take  the  living.  ^^°;  gjj.  ^^^^ 

Raym.  175,  Comp.  Incumb.  40,  41.  {b)  So,  a  bond  conditioned  for  the  payment  of  money 
to  the  son  of  the  last  incumbent,  so  long  as  he  should  continue  a  student  in  Cambridge  unpre- 
ferred,  &c.  is  good.  Noy,  142.— So,  where  a  patron  took  bond  of  liis  presentee,  to  pay  ^L 
yearly  to  the  wife  and  children  of  the  last  incumbent.  Earl  of  Sussex's  case  cited  by  Foster  J. 
Noy,  I4Z.— But  Comp.  Incumb.  39.  these  charitable  resolutions,  if  any  such  there  were,  do 
not  seem  to  be  law. 

But,  if  the  condition  be  for  a  lease  of  the  glebe  or  tithes,  or  a  ^^i^,  .the  au- 
earn  of  money,  this  is  clearly  simony  within  the  statute ;  and  j^jiTcompf'^'^' 
therefore  the  condition  void,  being  against  law.  Incumb.  39, 

40.  Comb.  394. — That  the  condition  must  be  averred  to  have  been  entered  into  for  a  simo- 
niacal  purpose.  Fi(?e  Cro.  Ja.  274.  Hut.  no.  Moor,  64.— And  where  a  special  averment 
may  be,  that  an  obligation  was  made  for  a  matter  against  law.  Leon.  73.203.  Godb.  ap. 
jWils.  347. 

Also,  in  equity  it  hath  been  ruled,  that  where  a  bond  of  resig-  2  Chan.  Ca. 

nation  is  general,  as  to  resign  upon  request,  some  special  reason  ^99-  ^        • 

must  be  shewn  to  require  a  resignation ;  for  though  such  bonds  ^i^^.  ^6,  87. 

may  in  strictness  of  law  be  good,  yet  if  they  are  made  an  ill  use  [That  such 

of,  as  by  extorting  money  from  the  incumbent,  4"^.  (c)  equity  bonds  are  bad 

«„-n         ^.  .^  1  •   •    ^  .•  •     ^  .1  J    J      \  /    1     ^  at  law,  was  de- 

will  grant  a  perpetual  injunction  agamst  them.  termined  by 

the  House  of  Lords  in  the  great  cause  of  Ffytche  v.  the  Bishop  of  London,  May  30th,  1783. 
But  see  4  Term  Rep,  81.  359.]  (r)  that  the  ordinary  may  refuse  to  accept  a  resignation 
Made  by  the  restraint  of  such  bonds.    Comp.  Incumb.  31. 

lilt  was  detei-mined  by  the  Court  of  King*s  Bench,  Lawrence  Ljh  r.Lewis^ 
J.  dubitante,  that  at  common  law  a  general  resignation  bond  ^    ^  >  39  • 
of  an  office,  in  which  the  party  has  a  freehold,  is  good.     But  3Bos.andPull. 
upon  a  writ  of  error,  the  Court  of  Exchequer  Chamber  merely  ^^^' 
affirmed  the  judgment,  declining  to  give  any  opinion  upon  this 
important  point,  as  it  did  not  sufficiently  appear  on  the  record 
that  the  office  in  question,  which  was  that  of  schoolmaster,  was 
puch  an  office  as  ought,  for  the  sake  of  the  publick,   to   be 
deemed  a  freehold  office,  li 

If 
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Roll.Abr.417.  If  the  sheriff  of  a  county  makes  B.  his  under-sheriff,  and  takes 

^f^  ^8  (f  ^  bond  or  covenant  from  him  that  he  will  not  serve  executions 

j  jj'-,.    *  above  20/.  without  his  special  warrant,  this  is  a  void  covenant, 

Gocib.  212.  because  it  is  against  law  and  justice,  inasmuch  as  when  he  is 

Brownl.  65.  made  under-sheriff,  he  is  liable  by  the  law  to  execute  all  pro- 

S.C.  in  which  as  well  as  the  sheriff  is. 

last  book  It  IS  ' 
»aid  to  be  otherwise,  where  he  voluntaiily  covenanted ;  and  vide  title  Sheriff;  and  a  Brownl.  283. 

Hob.  12, 13.  But,  if  an  under-sheriff  covenants  with  the  high-sheriff  to  dis- 

Moor,  ^^^-P'-  charge  and  save  him  harmless  from  all  escapes  of  prisoners  ar- 
ai 2^  Brownl.  I'ested  by  the  under-shei'iff,  or  any  by  him  appointed,  this  is  a 
65.  resolved  good  covenant;  for  since  the  high- sheriff  transfers  his  authority, 
per  Curiam.  it  is  but  reasonable  he  should  take  security  for  the  faithful  exe- 
cution of  it ;  and  there  is  nothing  intended  against  law,  but 
rather  to  prevent  than  connive  at  escapes. 
Cro.Eliz.  529.  MA.,  being  a  custom-house  officer  by  patent,  makes  5.  his, 
r^^?  Kii^^  ^"  ^^^P"^}''  ^^*^  covenants  intei'  alia  to  surrender  the  old  patent,  and 
iAnd  ?  ?  SC  P^'ocure  a  new  one  to  B.  and  himself  before  a  day,  and  that  if  B. 
adjudged,  be-  dies  before  A.  that  A.  shall  pay  300/.  to  the  executors  of  5.,  and 
cause  the  obli-  gives  bond  for  the  performance  thereof;  admitting  these  cove- 
gation  IS  one  ^a^ts  void  {a)  jier  5  Ed.  6.  cap.  16.  the  whole  bond  is  void, 
deed  of  the  though  some  of  the  covenants  are  not  void  or  illegal, 
party.  3  Co.  8a.  S.  C.  cited,  {a)  So,  where  a  sheriff  takes  a  bond  for  a  point  against  23  H.  6. 
1:.  9.  and  also  for  a  just  debt ;  the  whole  bond  is  void,  according  to  the  letter  of  the  statute ; 
for  a  statute  is  a  strict  law ;  but  the  common  law  di\-ides  according  to  common  reason,  and 
having  made  that  void  which  is  against  law,  lets  the  rest  stand.  Hob.  14.  Moor,  856.  pi. 
1175.  Godb.  213.  ID  Co.  100.  Latch.  143.  Mod.  3.5.  a  Bro^vn  282.  Vent.  ^3 7.  Carter, 
430.  a  Wjls.  351.  * 

Cro.  Eliz.  872.  As  to  bonds  entered  into  in  restraint  of  trade,  it  seems  to  have 
Moor,  iij.^pl.  jjgpj,  always  admitted,  and  hath  been  frequently  adjudged,  that 
379!  a  Leon.  ^  bond  restraining  trade  in  general,  as  that  a  person  shall  not 
aio.  3  Leon,  follow  such  a  trade  in  any  part  of  the  kingdom,  is  void ;  the 
ai7.  March,  reasons  whereof  are,  that  such  bond  tends  to  a  monopoly,  and 
1^^  Aml^"'  Js  against  the  publickgood;  deprives  the  party  of  his  means  of 
there  said  by  hvelihood ;  enables  masters  to  lay  hardships  upon  their  servants, 
Ariderson,  that  apprentices,  ^'C. ;  tends  to  oppression ;  and  is  attended  with 
he  might  as      immediate  and  apparent  damage  to  the  one  side,  only  to  free 

Sf  thatlie^'""  ^^^  °*^^^^*  ^^'°"^  ^^^^  ^^^^'  °^  ^  distant  damage  that  may  or  may 
•would  not  go  "ot  happen :  but  it  seems  to  be  now  agreed,  that  a  condition 
to  chuich,  "  restraining  trade  in  a  particular  place,  if  done  fairly,  and  upon 
(6)  The  differ-  ^  good  and  lawful  consideration,  and,  with  no  ill  intention,  is 
holden^was^*^  ^  good.  Also,  it  seems  to  be  now  settled,  that  there  is  no  {b) 
that  in  cove-  difference  between  a  bond  and  a  promise  in  these  cases,  viz.  that 
nant  or  oro-  a  bond  should  be  void,  and  a  promise" good ;  but  that  the  true 
mise,  all  being  distinction  in  these  contracts,  whether  by  bond,  covenant,  or 
in  damager^  promise,  is  between  those  entered  into  upon  a  just,  fair,  and  rea- 
the  jury  may  sonable  consideration,  and  those  entered  into  upon  no  consider- 
assess  them  in  ation,  or  a  vicious  one ;  that  the  former  will  be  good,  the  latter 
regard  to  the  y^^^^ 
consideration ; 

but  otherwise  of  a  bond ;  because  then  the  whole  siun  must  be  recovered,  be  the  damages  or 
con>idgrauo&  fi^va  »q  &maU.    3  Lev.  24a. 

And 


(K)  Of  void  Conditions,  being  against  Law,  12Q 

And  therefore  where  A.  and  B.  living  in  the  same  town,  and  Cro.Ja.  596. 
being  both  mercers,  A.  desired  B.  to  buy  his  old  goods,   which  '^''"-  ^3- 
J5.  did,  at  such  a  price,  upon  condition  that  he  would  not  follow  a^Rou'Rc 
his  trade  within   the  said  town;  this  was  holden   a  lawful  con-  aot.^JoU^ev. 
tract;    ist.  Because  it  was  a  voluntary  restraint,  and  the  rule  is  Bride. 
volenti  non  ^fit  injuria.     2dly,  That  it  was  made  upon  a  valuable 
consideration,  the  use  of  his  trade  being  compensated  by  the 
price  given  him  for  his  old  goods.     3dly,  That  the  agreement 
was  neither  malum  in  se,  nor  malum  prohibitum.     4thly,  That  a 
man  may  bind  himself  not  to  live  in  such  a  place,  and  by  con- 
sequence not  to  trade  there.     5thly,  That  these  kind  of  bonds 
are  veiy  frequent  in  London. 

So,  where  the  condition  of  a  bond  was,  that  whereas  A.  had  ^'^  ^^^-  ^7- 

taken  the  shop  of  i?.,  who  was  a  baker,  for  the  term  of  so  many  Wms^iSi^  ^' 

years,  and  had  given  B.  so  much  money  for  it,  the  condition  of  S.C.  Fort  296. 

the  obligation  was  such,  that  if,  during  the  term  aforesaid,  B.  S-  C.   Mitchei 

should  not  exercise  the  trade  of  a  baker  within  the  (a)  parish  "!'  Reynolds. 

where  the  shop  was,  that  then  the  bond  should  be  void,  other-  [frle?°  °^  ^ 

wise  to  remain  in  full  force;  and  this  was  holden  a  good  bond.      Comb.  122. 

,,  •  ,  r.  Chesman  v. 

Nainby,  2  Str.  739.     3  Br.  P.  C.  349.  S.  C.    Davis  v.  Mason,  5  Term  Rep.  118.  S.P.] 

So,  if  the  condition  of  a  bond  is,  that  the  obligor  shall  not  Show.  2. 
buy  any  sheeps-trotters  of  any  person  of  whom  the  obligee  had  ^0°^^^-  ^^r. 
bought  or  should  buy,  this  is  void,  being  a  restraint  of  trade,  ]^^^T^\^^^ 
and  tending  to  a  monopoly.  -^^^^J^  Ho'lt, 

674. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  be  Cro.  Eliz.705. 
always  ready  to  give  evidence,  and  to  testify  the  truth  in  any  of  Dobson  and 
the  king's  courts,  in  all  things  which  shall  be  demanded  of  him,  Crewadjudged 
^c.  and  that  he  shall  not  hurt,  endanger,  or  molest  the  obligee  wkTourS- 
in  his  lands  or  goods,  raiione  alicujus  rei,  this  is  a.  good  condi-  ment. 
tion,  and  not  against  law ;  for  as  to  the  first  part,  if  he  had  not 
been  obliged  thereto,  he  had  been  compellable  by  law ;  and  by 
the  last  part  it  shall  be  intended  that  he  shall  not  hurt,  S)-c.  tor- 
tiously,  but  not  to  restrain  him  from  pursuing  the  obligee  for 
felony,  or  other  just  cause. 

liA  is  imprisoned  for  felony,  and  B.  bound  by  recognizance  Vent.  109. 
to  prosecute,  if  B.  after  gives  bond  to  C.  conditioned  that  B.  ^^^"  ^"'^ 
will  not  give  evidence  against  A.  the  condition  is  against  law,  jud^edVoa 
and  the  bond  void.  the°first  open- 

ing ;  and  the 
Court  recommended  it  to  Serjeant  Paulet,  who  was  a  judge  in  Wales,  where  the  plaintiff 
lived,  to  have  him  prosecuted  for  taking  such  bond. 

[To  a  bond  with  condition  to  indemnify  against  a  note;  the  Collins  v. 
defendant  pleaded  that  it  was  given  as  a  consideration  for  not  ^^^^Jf "' 
appearing  to  give  evidence  on  a  prosecution  for  perjury :  it  was  *     ^  ^'  ^^^' 
adjudged  on  demurrer,  after  two  arguments  in  the  Court  of 
C.  P.,  that  the  plea  was  good.] 

Condition  to  do  a  thing  which  will  be  maintenance,  is  void;  18  E.4.  28. 
as  to  save  harmless  from  such  an  appeal  of  robbery,  as  B.  hath  Roi;-Abr.4i7- 

against  him.  ^^  ^  ^xTVtx* 

°,^        _^  Allen,  60.  S.  P. 
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43  E.  3.  6.  Lease  for  life,  upon  condition,  that  if  the  lessee  marries  with- 

Roll.Abr.418.  out  licence,  he  shall  re-enter,  is  a  good  condition,  (a) 
(a)  So  is  a  con- 
dition to  renounce  an  administration.     15  E.4.  30.     Roll.  Abr.417. 

Roll.Rep.334.  If  the  condition  cf  art  obligation  be,  not  to  sell  the  apparel 
per  Coke.         of  the  wife,  this  is  good ;  though  it  was  objected  it  was  against 

law,  because  against  the  liberty  of  the  baron. 
Roll.Rep.334.       So,  if  a  man  gives  bond  to  a  stranger,  conditioned  for  the  pay- 
Co.  Lit.  ao6.     ment  of  (6)  20/.  yearly  to  his  wife,  this  is  good. 
{b)  But,  if  the 

condition  be  to  enfeoff  his  wife,  it  is  void  because  against  a  maxim  in  lawj  and  yet  the  bond 
is  good.     Co.  Lit.  206.  b. 

(L)  Of  repugnant  Conditions. 

Co.  Litt.  az3.     A  CONDITION  upon  a  (c)  feoffment  in  fee  not  to  {d)  alien,  is 
10  Co.  38.  b.     "^  void  because  it  is  repugnant  to  the  estate, 
(c)  So,  on  a 

grant  or  devise.    Co.  Lit.  223. But  he  may  be  restrained  for  a  particular  time,  or  from 

alienating  to  a  particular  person.  Larges's  case,  2  Leon.  82.  &  3  Leon.  182.  Muschamp's 
case,  Bridg.  132.  ||or  except  to  certain  persons.  Doe  v.  Pearson,  6  East.  173. [|  (rf)  So,  a 
condition  that  the  wife  shall  not  be  endowed,  or  the  husband  be  tenant  by  the  courtesy  is 
repugnant.     22E.3.  19.  b.     Roll.  Abr.  418.     6C0. 41.  S.  P. 

Dav.34.  Roll.  So,  of  a  condition  upon  a  feoffment  in  fecj  that  his  daughters 
Abr. 418.  shall  not  inherit;  for  this  is  repugnant  to  the  estate,  and  an  at- 

tempt to  establish  a  different  kind  of  inheritance  than  is  allowed 
of  by  law. 
to  Co.  39.  But  a  gift  in  tail,  on  condition  that  the  donee  shall  not  discon- 

Lit.  §  362.        tinue,  or  alien  in  fee-tail,  or  for  [c)  life  is  good ;  for  these  are  tor- 
Co.  Lit.  223.     tious  acts,  which  may  well  be  restrained  by  condition. 
Moor,  39.  ^  •' 

pi.  126.  Vent.  322.  Cro.  Eliz.  35.  Leon.  292.  (e)  Either  for  the  life  of  another  or  his 
own  life  ;  for,  though  an  estate  for  his  own  life  be  lawful,  yet  the  condition  is  good,  because 
the  reversion  is  in  the  donor.     Co.  Lit.  223. 

(/)Hob.  170.  But(y)  a  liberty  inseparable  from  the  estate  cannot  be  re- 
(g)  For  which  strained  by  proviso.  Hence  it  is,  that  an  estate  tail  hath  (g)  five 
vide  Co.  Lu.  essential  incidents,  none  of  which  can  be  taken  away  by  any  con- 
iCo.  86.  dition.     ist.  To  be  dispunishable  of  waste.     2dly,  that  the  wife 

9  Co.  128.  b.     shall  be  endowed.     3dly,  That  the  husband  shall  be  tenant  by 
Moor,  601.       the  curtesy.     4thly,  That  tenant  in  tail  (k)  may  suffer  a  common 
a^8    a^  loCo   ^^^^'^^U-     S^hly,  That  collateral  warranty,   (whether  with   or   j 
38. b.  Cro.  Ja!  without  assets,  if  made  before  4  Ann.   c.  16.,)  or  lineal  with    " 
697.    Jones,     assets,  may  bar  it. 
58.    Vent. 

322.  Ambl.  379.  (A)  And  according  to  10  Co.  38.  b.  Roll.  Abr.  418.  cannot  be  restrained 
from  making  a  lease,  within  32  H.  8.  c.  28.  or  levying  a  fine,  within-  4  H.  7.  c.  24.  But  Co. 
Lit.  223.  b.  cont.  for  the  power  of  making  leases  is  not  incident  to  his  estate,  but  given  to  him 
collaterally  by  the  statute. 

1  Vern.  233.  A.  made  a  settlement  of  his  lands  on  his  son  in  tail,  but  took 
Freeman  and  a  bond  from  him  not  to  dock  the  entail :  on  a  bill  to  be  relieved. 
Freeman.  jj-  ^y,,g  Yu\e(\.  in  equity,  that  the  bond  was  good,  and  the  bill  dis- 

missed with  costs,  though  the  alienation  was  made  by  the  issue ; 

15  for 
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for  if  the  son  had  not  agreed  to  give  the  bond;  the  father  mirrht 
have  made  him  only  tenant  for  life.  " 

But,  where  A.  gave  lands  to  B.  in  tail,  remainder  to  C.  his  Moor,  809, 
brother  m  like  manner,  and  made  them  enter  into  recognizances  ^^o-    l^ool's 
to  each  other  not  to  alien ;  it  was  decreed  in  chancery,  that  these  '^'^^^  adjudged, 
recognizances  should  be  delivered  up  and  cancelled,  as  creatin^r  ^^rV^rt^ 
a  perpetuity  °  t.t      ""' 

bo,  where  A.  settled  his  land  upon  his  daughter  in  tail,  and  %  Vern.351. 
took  a  bond  from  her  not  to  commit  waste,  the  daughter  levied  Jervis  knd  ' 
a  fine,   and  committed  waste,  and  the  bond  being  put  in  suit,  ^'""^on. 
equity  relieved  against  it. 

A  gift  in  tail,  upon  condition  that  the  donee  may  alien  for  the  46  e         b 
profit  of  the  issue  is  a  good  condition.  Co.  ili  tz/ 

S.P.    ' 
If  a  feoffment  be  made  upon  condition  that  the  feoffee  shall  Co.  Lit.  223  b. 
not  alien  in  mortmain,  this  is  a  good  condition,  (a)  because  such  («)  So,  if  a" 
alienation  is  prohibited  by  law,  and  regularly  (b)  what  is  prohi-  feoffment  be 
bited  by  law,  may  be  prohibited  by  condition.  ^nd^  feme'*^''^ 

upon  condition  that  they  shall  not  alien,  this  is  good  to  restrain  any  alienation  by  deed 
because  such  ahenation  is  tortious  and  voidable ,  but  to  restrain  their  alienation  by  fine  is 
repugnant  and  void.  Co.  Lit.  224.  a.  (b)  As  the  alienation  of  an  infant,  or  of  a  bishop 
without  his  chapter.     Co.  Lit.  224.  a.  • 

(c)  U  A.  hath  issue  two  sons  B.  and  C.  and  (d)  covenants  to  i  Co.  84.  a. 

stand  seised  to  the  use  of  himself  for  life,  remainder  to  B.  in  tail,  Corbet's  case 

remainder  to  C.  in  tail,  Src  provided  that  if  B.,  <^r.  or  any  of  the  adjudged, 

heirs  male  of  his  body  shall  alien,  ^r.  the  uses  to  him  limited  teoi^.,^ 

shall  cease  only  in  respect  of  him,  as  if  dead,  ^'C  this  proviso  is  at  the  time  of 

repugnant,   impossible  and  against  law;   for  the  estate  of  the  the  breach  oi 

tenant  in  tail  doth  not  cease  by  his  death,  but  by  his  death  with-  *^^  condition, 

out  issue.  Moor,  601. 

2  And  134.  S.C.  adjudged,  (c)  Sir  Anthony  Mildmav's  case,  S.  P.  6  Co.  40.  adjudged!'  Moor, 
632.  pi.  868.  the  Court  divided.  Hob.  170.  cited  Cholmelvand  Humble,  S.  P.  Cro.  Eliz.  379. 
adjudged.  Moor,  592.  pi.  799.  adjudged.  And.  346.  adjudged  i  Co.  86.  a.  cited,  (rf)  So,  in  case 
ot  a  devise,  Crermin  and  Astcott,  Moor,  364.  pl.495-  adjudged  and  agreed  by  all  thejudgesof  £«^- 
tonrf,  that  the  proviso  was  repugnant.  And.  r  86.  debated,  but  no  judgment.  2  And.  7.  adjudc^eJ 
by  all  the  justices.  4  Leon.  83.  adjudged  cont.  But  i  Co.  8^  cited  to  have  been  adjudg°ed, 
as  in  Moor  and  And.  and  vide  Cro.  Ja.  696.  Jones,  58.  Godb.  102.  Moor,  543.  pL  731, 
and  vide  Poph.  97.     Brownl.  45.     God.  351.     3  Roll.  Rep.  467.  477,  484. 

If  a  man  makes  a  feoffment  in  fee,  provided  that  the  feoffor  7  H.  6. 43.  b. 
shall  have  the  profits,  this  condition  is  void,  {e]  because  it  is  re-  Co.  Lit.  206, 
pugnant  to  the  grant.  S.  P.  and  vide 

Cro.  Eliz,  ;is- 
107.     (e)  So,  it  there  be  a  lease  to  three  during  their  lives,  prodded  that  one  shall  not  taie 
the  profits  during  the  life  of  the  other  two.     a  Leon.  132.  adjudged,    and  vide   Hob.  J70. 


Bulst.  . 

If  a  man  grants   a  rent-charge  out  of  the  manor  of  D.  (in  Co.  Lit.  146.  a. 
which  the  grantor  hath  nothing)  with  a  proviso  that  it  shall  not  (/)  So,  if  he 
charge  his  person;  (/)  though  the  repugnancy  doth  not  appear  SuToH  n^d^'o 
m  the  deed,  yet  the  proviso  is  void,  else'it  would  take  away  the  Sch  he^hath 
whole  effect  of  the  grant.  title,  mthout 

,.  .  a  clause  of 

distress,  provided  that  it  shall  not  charge  his  psrson,  this  is  void  and  repugnant,  if  he  gives 
not  seism  upon  the  grant.    6  Co.  58.  b. 

K  2  If 
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Co.  Lit.  146.3. 


Co.  Lit.  146.  b. 
6  Co.  41.  b. 
S.  P.  (a)  This 
must  be  un- 
derstood a 
case  put  at 


If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life, 
provided  it  shall  not  charge  the  land,  though  the  grantee  might 
notwithstanding  charge  his  person,  yet  the  ■proviso  is  repugnant, 
because  the  land  is  expressly  charged. 

If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life, 
provided  it  shall  not  charge  his  person,  and  the  grantee  dies,  his 
executors  may  bring  debt  for  the  arrears :  («)  for  they  cannot 
distrain,  because  the  estate  in  the  rent  is  determined,  and  the 
proviso  cannot  leave  the  executor  without  remedy. 

2  H.  8.  C.37. 


connmon  law, 

for  the  executors  of  such  tenant  for  life  may  at  this  day  distrain,  per 


Co.  Lit.  378.  b. 
I  Co.  84. 
Jones,  59.  and 
vide  Moor, 
450. 


Lev.  77, 
Vernon  and 
AIsop,  ad- 
judged upon 
demurrer  to 
the  defen- 
dant's plea, 
that  he  did  not 
pay  2s.  at  one 
of  the  days. 


If  a  man  makes  a  lease  for  years,  upon  condition  that  if  the 
lessor  grants  over  his  reversion,  the  lessee  shall  have  a  fee,  if  the 
lessor  grants  his  reversion  by  fine,  the  lessee  shall  not  have  a  fee ; 
for  when  the  fine  transfers  the  fee  to  the  conuzee,  it  would  be 
absurd  and  against  reason,  that  the  same  fine  should  work  an 
estate  in  the  lessee. 

If  an  obligation  is  conditional  for  the  payment  of  7/.  by  25. 
per  week  till  7/.  is  paid,  and  that  if  he  fails  of  payment  of  the 
2s.  at  any  of  the  days  on  which  it  ought  to  be  paid,  that  the 
obligation  shall  be  void,  else  remain  in  force;  this  condition 
shall  be  taken  distributively  reddendo  singida  singulis^  viz.  that  if 
he  pays  the  "jl.  the  obligation  shall  be  void,  but  that  if  he  fails  in 
payment  of  the  2S.  at  any  of  the  days,  it  shall  be  in  full  force; 
for  the  obligation  shall  not  be  taken  to  be  of  no  effect,  if  by  any 

Raym.68.S.C.  means  it  may  be  made  good. 
adjudged,  be- 

cause  the  condition  is  senseless,  and  therefore  the  obligation  is  single.     Sid.  105.  S.C.  ad- 
judged, and  that  the  obligation  was  single,  and  the  condition  repugnant  and  void. 

If  the  condition  of  an  obligation  be.  That  if  the  obligor  shall  die 
'without  issue,  that  then  if  he  by  his  last  xvill,  or  otherwise  in  his 
life-time,  shall  lansofidly  assure  and  convey  certain  lands  to  the 
obligee  and  his  heirs,  that  then  the  obligation  shall  be  void,  &c. 
This  condition  is  not  repugnant,  but  shall  be  construed  accord- 
ing to  the  intention  of  the  parties,  to  be  collected  out  of  the 
words  of  the  condition. 

[If  the  condition  of  a  bond  state  that  the  defendant  is  truly 
indebted,  and  that  the  bond  shall  be  void  if  the  obligor  do  not 
pay,  and  performance  be  pleaded  on  the  ground  of  the  literal 
expression;  the  plaintiiF  shall  have  judgment;  for  when  the  con- 
dition recites  a  debt,  and  after  lays  an  obligation  not  to  pay  it, 
it  is  in  that  [b)  repugnant  and  void.] 


Jones,  180. 
Eaton  and 
Butler,  ad- 
judged per 
totam  Curiam , 
cont.     Dod- 
deridge. 
Palm.  S53- 
S.C. 

2  Salk.  463. 
Wells  V. 
Treguson, 
Dougl.  ^84. 
(6)  That  it  is 
just  to  supply 
mistakes  iq 
conditions  of 


bonds,     a  Show.  16.  and  i;icf(f  39  H.  6. 10.    Roll.  Abr.  419. 


(M)  Of  impossible  Conditions. 

Co.tit.ao6.     TF  the  condition  of  a  bond  be  impossible  at  the  time  of  the 

^^•9^- ^«on.  L  making  thereof,  as  for  the  obligor  to  go  to  Rome  the  next 

Bro.if?.  '^'^'  ^^y*  ^^^  bond  is  single,  for  it  is  the  same  as  if  there  were  no 

condition  at  all ;  and  a  feoffment  on  condition  that  the  feofiee 

go 
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go  to  Home  on  a  day,  is    absolute,  for   the   condition   is  re-  (a)  As  if  a 
pugnant  to  the  feoffment;  but,  (a)  if  an  estate  be  to  arise,  or  a  man  leases  for 
duty  to  commence  on  a  precedent  condition  that  is  impossible,  djticjlf  thaUf" 
they  can  never  have  effect.  he  goes  from 

the  churcli  of 
St.  Peter  in  Westminster,  to  the  church  of  St.  Peter  in  Rome,  within  three  hours,  to  have 
a  fee,  which  is  impossible;  yet  because  it  is  precedent,  no  fee  can  accrue.  Co.  Lit.  206. 
Roll.  Abr.  420. 

If  a  woman   makes  a  feoffment  to  a  man  that  is  married  to  Bro.  tit.  Con- 
another,    upon   condition  that    he  shall  marry  her,  this    is  a  ^ition,  119. 
good  condition,  for  his  wife  may  die,  and  then  he  may  marry  her. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  But  qiusre. 
assign  to  the  obligee  a  commission  of  bankrupts,  this  is  an  im-  Roll-Abr.4i9. 
possible  condition,  and  therefore  void,  and  the  obligation  single, 
for  it  is  impossible  to  assign  the  commission. 

If  the  condition  be  quod  debet  pliiere  eras,  this  is  a  good  con-  22  E.  4.  26. 
dition;  for  though  the  obhgor  is  not  certain  thereof^  yet  if  he  Roll.  Abr. 420. 
will  take  this  upon  himself,   and  run  the  hazard,  he  may  at  his 
peril,  for  this  is  not  impossible  of  itself. 

So,  for  the  same  reason,  if  the  condition  be,   that  the  pope  22  E.  4.  26. 
shall  be  at  Westminster,  to-morrow,  this  is  a  good  condition.  Koll.  Abr.420. 

If  the  condition  of  an  obligation  be  to  sustain  and  maintain  Sav.96.  Wood 
an  house  in  sufficient  repair,  and  so  to  leave  it  at  the  end  of  the  ?"^  Avery  ad- 
term  ;  though  at  the  time  of  the  entry  into  the  bond  the  timber  ^^  Leori.  180 
was  so  rotten  that  is  was  impossible  to  sustain  and  maintain  it  in  S.  C.  adjudged, 
repair,  yet  the  obligation  is  good.  because  tried 

by  his  own  act; 
but  the  law  never  binds  men  to  impossibilities. 

(N)   Of  the  Effect  of  a   void,   illegal,  or  impossible 
Condition. 

TF  a  feoffment  be  made,  on  condition  that  the  feoffee  shall  (6)  Co. Lit.  206. 

go  to  Ro7ne  on  a  day,  the  estate  of  the  feoffee  is  absolute,  (^)  Where  the 
and  the  condition  void  and  repugnant.  ^^^^^  {^^      _ 

formed  as  near  the  intent  of  the  parties  as  may  be.     Co.  Lit,  219. 

So,  if  the  condition  of  a   feoffment,  Sfc.  be  possible   at  the  Co.Lit.  206.  a. 
making  thereof,  and  afterwards  become  impossible  by  the  act  of 
God,  yet  the  estate  of  the  feoffee  shall  remain. 

As,  if  the  condition  of  a  feoffment,  S,-c.  be,  that  the  feoffor,  Sfc.  Co.  Lit.  206.  a, 
shall  appear  in  such  a  court  next  term,  and  the  feoffor  die  ^p.  ^}^^^°^' 
before,  the  estate  of  the  feoffee,  Sfc.  (c)  is  absolute  because  exe-  j^g  feofie'e  be- 
cuted,  and  not  to  be  redeemed  back  but  by  matter  subsequent,     fore  such  a 

day,  shall  re- 
infeoff  the  feoffor,  and  before  the  day  the  feoffee  die,  his  estate  is  absolute,  because  wlien 
the  condition  becomes  impossible  by  the  act  of  God,  within  the  time  limited  by  the  mutual 
agreement  of  the  parties,  the  feoffee  is  discharged;  but  qiusre  of  this  case,  for  by  the  e.xpress 
intent  of  the  feoffment,  the  feoffee  is  but  an  instrument  to  re-convey  the  land  of  the  feoffor. 
Fw/eCo.  Lit.  219.  a. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  the  Co.  Lit.  206. 
making  thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day, 
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the  bond  is  single,  for  it  is  the  same  as  if  there  were  no  con- 
dition at  all. 

Co.  Lit.  206.  a.      But,  if  the  condition  of  a  bond,  recognizance,  S^c.  is  possible 

(a)  ^^_  here  the  at  the  making,  but,  before  it  can  be  performed,  becomes  impos- 

bondvvasto^  sible  by  the  act  of  (a)  God,  of  the  law,  or  of  the  obligee,  Sj-c, 

settle  certain    the  obligation  is  saved. 

lands  in  such 

a  manor  by  such  a  day,  and  the  obligor  died  before  the  day ;  though  the  bond  was  saved  at 

law,  yet  Chancery  decreed  an  execution  in  specie.    Eq.  Abr.  18. 

(O)  Of  the  Breach  of  the  Condition  :  And  herein, 

r .   Wiai  shall  be  a  Breach  thereof. 
Hob.  34.  TF  a  man  makes  a  deed  of  feoffment  of  lands  in  several  counties, 

upon  condition  the  feoffee  shall  reinfeoff  him  of  all  the  land 
within  twenty  days  after  the  date,  if  livery  is  made  but  of  part 
within  the  twenty  days,  the  condition  is  not  broken,  though  all 
is  not  conveyed  within  the  twenty  days,  according  to  the  letter 
of  the  condition,  which  is  entire. 
Roll,Abr.4S7.       If  a  man  leases  an  house  and  land,  upon  condition  that  the 
Curtis  and        lessee  shall  not  parcel  out  the  land,  nor  any  part  thereof,  from 
42.  00.  S  C      ^^  house,  and  after  the  lessee  leases  the  house  and  part  of  the 
Moor,  425.       land  to  A.  and  after  leases  the  residue  of  the  land  to  C.  this  is  a 
S.C.  adjudged,  breach  of  the  condition  ;  for  by  the  vfov^  parcellings  is  intended 
that  the  first     g,  division  or  separation  of  the  land  from  the  house ;  and  if  the 
breach^of  the    ^^^^  grant  be  not  a  forfeiture,  the  second  is. 

condition,  because  every  division  and  severance  of  the  house  and  land  is  within  the  words  and 
intent  of  the  condition. 

RQll.Abr.427.       If  a  lessee  of  a  house  covenants  not  to  lease  the  shop,  yard,  or 
adjudged.  other  thing  belonging  to  the  house,  to  one  who  sells  coals,  nor. 

that  he  himself  will  sell  coals  there,  and  after  he  leases  all  the 
house  to  one  who  sells  coals,  he  hath  broken  the  condition. 
Moor,  823.  If  a  man  makes  a  feoffinent  in  fee  of  lands  in  five  counties, 

upon  condition  to  re-assure :  if  the  re-assurance  is  made  of  the 
lands  in  four  counties,  but  not  in  the  fifth,  the  condition  is  broken 
for  the  lands  in  that  county  only. 
Lit,  Rep.  94.         King  Hewy  VIII.  granted  lands  to  A.  and  his  heirs,  provided 
J05. 128.  that  he  and  they  perpetiiisjiiiuris  temporibus  invenirent  S^  sicstine- 

rent  duos  capellanos  tfi  ecclesia  parochiali  de  W.  ad.  orandum  pro, 
anima  H.  8.  his  heirs  and  successors,  Sf  ad  celebrandum  divina  ser- 
vitia  <§•  curam  animarum  parochianorum ;  and  A.  conveyed  the 
lands  to  B.  and  his  heirs,  who  appointed  two  chaplains,  one  of 
which  was  not  resident,  but  neglected  his  duty  :  this  is  a  breach, 
for  the  estate  was  tied  with  the  condition,   into  whose  hands 
soever  it  came,  and  B.  ought  not  only  to  have  found  chaplains, 
but  also  to  have  taken  care  that  they  had  been  such  as  would 
have  done  their  duty. 
*  Jonef,  195.        If  two  men,  upon  sale  of  their  wives'  lands,  covenant  that 
Nash  and  Ash-  they  and  their  wives  have  good  right  to  convey  lands,  and  to 
ton  adjudged,   make  further  assurance;  if  one  of  the  women  i$  underage,  this 

is 
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is  a  breach,  for  she  hath  not  power  to  convey  the  estate  accord- 
ing to  the  covenant. 

If  a  man  leases  for  life,  upon  condition  that  the  lessee  shall  Roll.Abr,428. 
not  do  any  waste,  and  after  the  lessee  suffers  the  house  to  fall  for  »  I"st.  1^5. 
want  of  covering  and  reparation,  which  is  not  any  act  of  doing,  g  R  a'dfudged. 
but  a  permission ;  yet  it  seems  that  the  condition  is  broken,  for 
the  words  are,  any  wasfe,  and  such  waste  is  within  the  statute  of 
Gloucester,  which  speaks  of  doing  wacte ;  and  it  seems,  tliat  the 
permission  of  the  house  to  fall  may  properly  be  called  doing 
waste. 

But,  if  a  man  lease  land,  upon  condition  that  the  lessee  shall  Roll.Abr.428. 
not  do  waste,  and  after  a  (a)  stranger  do  waste,  yet  this  is  not  Baspoole  and 
any  forfeiture,  because  a  condition  shall  be  taken  strictly.  iudfe'd  by 

three  judges.  Leon.  64.  S.  P.  4  Leon.  39.  S,  P.  (a)  So,  if  the  condition  of  an  obligation,  be 
that  I  shall  not  continue  such  an  action,  and  my  attorney,  without  my  privity,  continues  it,  this 
is  no  breach.  Cro.  Ja.  525.  per  Dodderidge  and  Houghton,  a  Roll.  Rep.  63,  By  Mon- 
tague and  Houghton,  cont.  Dodde/idge,  who  said,  the  act  of  my  attorney  is  my  own  act. 

If  a  man  makes  a  feoffment  in  fee,  reserving  rent,  upon  con-  Roll.Abr.4a8. 
dition  if  the  rent  be  behind,   and  no  distress  be  found  upon  adjudged  upon 
the  premises,  to  re-enter;   if  the  rent  be  behind,  and  no  dis-  ^j^*^^*^"     ^^'^" 
tress   but   a   cupboard   in  a  house  locked,   so  that  the  feoffor 
cannot  come  at  it ;  this  is  a  forfeiture ;  for  when  the  place  is  not 
open  to  the  distress,  it  is  all  one  as  if  there  had  been  no  distress 
there. 

A.  made  a  feoffment  in  fee  to  the  use  of  himself  and  his  heirs,  Leon.  298. 
and  2 1  H.  8.  devised  the  use  to  B.  his  younger  son,  and  the  heirs  ^jyigp'^  aj. 
male  of  his  body,  remainder  to  C.  his  eldest  son  in  fee,  pi'ovided  judged,  tho' 
B.  or  any  of  his  issue  should  not  discontinue  or  (6)  alien,  but  it  was  averred 
only  to  make  a  jointure  for  a  wife;  and  B.  after  the  statute  of  this  line  was 
27  H.  8.  c.  10.,  leased  for  three  lives,  pursuant  to  the  statute  of  !f^intjjj.e  to  ^ 
32  H.  8.  c.  28.,  and  after  levied  a  fine  siir  conuzance  de  droit  \^\^  y^^^  gay^ 
come  ceo,  &c.,  with  proclamations,  to  the  use  of  himself  and  his  76, 77.  S.C. 
wife,  and  the  heirs  male  of  their  two  bodies,  the  remainder  to  adjudged,  be- 
himself  in  tail  male,  the  remainder  to  the  right  heir  of  A. ;  this  uses^^^g  jj^'' 
was  a  breach  of  the  condition,  for  he  might  have  made  an  inde-  niited  by  the 
feasible  jointure  by  fine  sur  grant  ^  render ;  but  by  this  fine  the  fine  than  what 
tail  created  bv  the  devise  is  docked ;  and  if  he  had  issue  by  a  were  before, 
former  wife,  they  should  not  inherit.  ^  '^^^^^  ll\^^ 

heirs  of  A.,  whereas  it  was  before  limited  to  C.  (b)  What  shall  be  said  an  alienation.  3  Leon. 
82.    3  Leon.  i8a. 

If  there  be  lessee  for  years,  upon  condition  not  to  devise  it  to  Roll.Abr.43S. 
any  body  but  only  to  his  sons  or  daughters,  and  he  devise  it  to  Cro.  Ja.  74, 75. 
(c)  a  stranger,  and  die,  and  his  executor  never  consent  to  the  de-  {,' three  ud'^ 
vise;  yet(d)  this  is  a  forfeiture ;  because  he  hath(e)  done  all  (/')  against  one? 
that  was  in  his  power  to  pass  it  by  the  will,  and  hath  put  it  in  (r)  So,  if  he  de- 

the  power  of  his  executor  to  execute  it.  vises  it  to  his 

executors,  and 

they  accept  the  same  only  as  executors.     3  Leon.  67,    4  Leon.  5. So,  if  he  de\dses  it 

to  his  executors  for  payment  of  debts.  Roll.  Abr.  428,  429.  (d)  A  woman  covenants  not  to  do 
any  act  to  discontinue  or  countermand  an  action,  and  after  she  marries,  per  quod,  &c.  this  is  a, 
breach.    Goiilds.  59.    (e)  Q.  If  extended  upon  a  judgment  or  recognizance  against  him 
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And.  IJ4.  3  Leon.  3.  (/)  Secus,  if  he  devises  it,  if  the  lessor  will  assent ;  for  there  nothing 
passes  till  the  assent  of  the  lessor  obtained.    Cro.  Eliz.  60. 

Roll.  Abr.  429.       If  lessee  for  j^ears,  (a)  upon  condition  not  to  alien  withou 
S  C  ^  S^But  ^^^  assent  of  the  lessor,  makes  his  executor,  and  (h)  devises  it  to 
jaer  Stile,  483.    ^™»  and  the  executor  enters  generally,  the  testator  not  being 
a  devise  is  no    indebted  to  any  body,  this  is  a  forfeiture  of  the  condition, 
breach  of  such 

covenant,  (b)  Where  a  devise  shall  be  a  breach  of  a  condition  not  to  alien.  Dyer,  45.  b. 
Taunton's  case.  Owen  14.  Cro.  Eliz.  330.  Goidds.49. 184.  Poph.  106.  and  drfc  Cro.  Eliz.  60. 
So,  where  the  condition  is,  that  the  lessee  shall  not  alien  diu-ing  his  life,  and  he  devises  it, 
for  the  devisee  shall  be  said  to  be  in  by  assignment  made  by  the  devisor  in  his  life-time. 
Dyer,  45.    4  Co.  119. 

Roll.  Abr. 439.  If  there  be  a  grantee  of  a  reversion  upon  condition  not  to 
grant  it  over  to  J.  S.  by  his  deed,  and  he  grant  the  reversion  to 
J.  S.  by  his  deed ;  though  the  lessee  never  attorns,  yet  this  is 
a  forfeiture,  because  he  hath  done  his  endeavour  to  grant  it,  and 
put  it  in  the  power  of  a  stranger  to  perfect  it. 
Hob.  304.  If  the  condition  of  an  obligation  be,  that  he  shall  not  be  aiding 

T?"n"*A°u  and  assisting  to  jE.  in  any  action  to  be  prosecuted  against  Z/. 

Koll.Abr.429.    ,1  ,,.  °       1      r  111-  .    .        .^  .       ^     »  ., 

S.C.  adjudged.  *"^  obhgee,  and  alter  the  obligor  joins  in  a  writ  01  error  with 

E.,  and  another  against  Z.,  upon  a  judgment  in  trespass  against 

them  three,  which  is  apparently  erroneous ;  this  is  not  any  breach 

of  the  condition,  for  this  is  not  properly  an  action,  but  a  suit  to 

discharge  himself  of  a  tortious  judgment,  in  which  they  ought 

all  to  join. 

R  ll^Ah*  ^^  ^  ^^^  devises  lands,   upon  condition  that  if  he  does  not 

43^1.  aBrown°!  ^^)  permit  the  executors  of  i\  to  take  the  goods  that  then  were  in  ' 

277.  S.  C.  ad-    the  house,  the  estate  should  be  void,  «^r. ;  (d)  a  denial  by  parol 

judged.  is  not  any  breach  of  the  proviso^  but  it  ought  to  be  an  act  done, 

(c)  But  the       as  shutting  the  door  against  the  executors,  or  laving  his  hands  on    ii 
condition  oi  Si  •  ^  ^  *'     a  il 

bond  bein''  to  them  to  resist  them,  or  such  like  acts  ;  so  that  by  reaJion  ot  any     I 
permit  the  ob-  such  act  he  did  not  permit  them  to  take  or  carry  the  said  goods 
ligee  quietly  to  according  to  the  proviso. 
take, reap, and 

carry  away  corn;  coming  upon  the  land  with  staves,  and  prohibiting  the  obligee  by  word,  was  ad- 
judged a  breach.  Anders.  131.    (rf)  Jones,  169.  and  vide  Roll.  Abr.  434.  pi.  12.     Bulst.  139. 

Leon.  92.  If  j4,  leases  lands  to  B.  for  years,  and  devisees  it  to  his  wife 

aruTR^e"  ^^  ^^"^  ^^  ^^^  continues  a  widov/,  and  if  she  marries,  that  her 
And.  162.*  son  shall  have  it;  and  B.  dies;  and  A.  by  (e)  feoffment  conveys 
Owen,  6,  7.  the  land  to  the  wife,  and  covenants,  that  from  thence  it  shall 
Goiilds.59.  be  clearly  exonerated  de  omnibus  priorihus  bargainis,  Sfc.  Sf  aliis 
(e)^  fine^ac-  ^^^^'^^^^^  quibiiscimque,  and  after  the  wife  marries,  and  the  son  en- 
cording  to  the  ters ;  this  is  a  breach  ;  for  the  term  not  being  extinct  by  the  ac- 
report  of  the  ceptance  of  the  feoffinent,  the  land  continues  charged  with  this 
case  in  Owen  ff\  possibihty. 
and  Goulds.       ^'^/  ^  ^ 

(/)  Tenant  in  tail  of  rent,  purchases  the  land  out  of  which  it  issues,  and  makes  a  feoffinent 
thereof,  and  covenants  that  it  is  free  from  all  former  incumbrances;  this  is  a  chai'ge,  though 
not  in  esse,  but  in  suspence ;  for  if  tenant  in  tail  dies,  his  issue  may  distrain,  and  then  the 
covenant  is  broken.    Owen,  7.    But  wV/e  Co.  Lit.  389.  a. 

Co.  Lit.  221,  If  the  party  who  is  bound  to  perform  a  condition  disables  him- 

a22.    Poph.  ggjf  ^-j^ig  jg  ^  breach ;  as,  where  the  condition  is,  that  the  feoffee 

110.  Co.  25.  a.  '                                '       '                                           '                        ,11 
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shall  re-enfeofFor  make  a  gift  in  tail,  Sfc.  to  the  feoffor,  and  the  Roll.  Abr,  447. 
feoffee,  before  he  performs  it,  makes  a  feoffment  or  gift  in  tail,  ^  Co.  21.  a. 
or  lease  for  life  or  years  in  prasenti  or  futuro  to  another  person,  ^^     hough 
or  marries  or  grants  [a)  a  rent-charge,  or  is  bound  in  a  statute  of  brino-s  a  writ 
recognizance,  or  becomes  professed ;  in  all  these  cases  the  con-  of  annuity  by 
dition  is  broken,  for  the  feoffee  has  either  disabled  himself  to  y^^ich  the  land 
make  any  estate,  or  to  make  it  in  the  same  plight  or  freedom  in  '^  .''■charged 
which  he  received  it,  and  being  once  disabled  he  is  ever  disabled.  Lit.  %%i.  a. 
though  his  wife  should  die,  or  the  rent,  S^c.  should  be  discharged, 
or  he  should  be  deranged,  S^c.  before  the  time  of  the  re-con- 
veyance. 

But,  if  feoffee,  upon  condition  to  re-enfeofF,  is  disseised,  and  Co.  Lit.  322.  a. 
after  takes  {h)  wife,  or  binds  himself  in  a  statute,  8^c  ,-  this  is  no  ^  ^-  S9-  ^■ 
disability,  for  that  during  the  disseisin  the  land  is  not  charged  ^^^^'^  g V  v: 
with  it ;  so  that  if  the  wife  die,  or  the  conuzee  release,  Sfc.)  and  ters  into  a 
after  the  disseisee  enters,  he  may  perform  the  condition.  bond,  con- 

ditioned that 
she  would  from  time  to  time,  and  at  all  times,  upon  request  do  all  such  acts  for  the  assuring  of 
lands,  &c.  at  the  charge  of  the  obligee,  and  after  marries ;  and  whether  this  was  a  breach. 
Hard.  463.  dubitatiir.  It  was  said,  that  by  the  marriage,  her  husband  had  a  possibility  of  being 
tenant  by  the  curtesy,  and  that  now  an  assurance  could  not  be  made  without  fine,  and  so 
the  obligee  must  be  at  a  greater  charge  than  intended. 

If  there  be  feoffee  upon  condition  to  re-infeoff,  or  to  infeoff  Roll.  Abr.  447, 
a  stranger,  and  after  another  recover  the  land  against  him  by  ^'  '^^  .  .  °' 
(c)  default,  yet  till  execution  sued  the  condition  is  not  broken,  as  /^\  ^^^^""'if 
before  execution  he  is  not  disabled,  for  perhaps  he  will  never  upon  a  feigned 
sue  execution ;  and  if  he  sue  execution  after  Jhe  has  made  the  ti^le.    Co. 
feoffment,   according  to  the  condition,  the  feoffor  may  re-enter  ^^^-  ***•  ^• 
for  the  condition  broken. 

If  a  man  makes  a  feoffment  upon  condition,  if  the  feoffor  or  Co.  Lit.  221.  a. 
his  heir  pay  money  before  a  certain  day,  S)-c.,  and  the  feoffor  is  (f^)  So,  if  the 
(</)  attainted  of  treason,  and  executed  before  the  day,  yet  if  his  ^i^^^^eTl^n 
heir  is  restored  before  the  day,  he  may  perform  the  condition,  and  before  the 
for   that  the  condition  may  be  performed  at  any  time  before  day  is  de- 
the  day.  raigned.    Co. 

Lit.  221.  b. 

If  A.  leases  to  B.  for  twenty-one  years,  and  covenants  at  any  5  Co.  20, 21. 
time  during  the  life  of  B.,  {e)  upon  surrender  of  the  old  lease,  to  l^**  Anthony- 
make  a  new  lease,  and  after  Jl.  leases  to  a  stranger,  he  hath  dis-  ^i^[^  ^^_ 
abled  himself  and  broken  his  covenant.  judged. 

2And.i8.S.C. 
Moor,  452.  pi.  619.  S.  C.  Cro.  Eliz.  450.  479.  S.  C.  adjudged ;  and  after  affirmed  upon  a  writ 
of  error.  Poph.  109,  no.  S.  C.  adjudged  ;  and  said,  that  admit  the  lease  to  the  stranger  was 
to  begin  at  a  day  to  come,  yet  the  obligation  is  presently  forfeited,  {c)  So,  if  the  lessee 
assign  his  old  lease,  he  disables  himself  from  taking  benefit  of  the  covenant.     Bulst.  22. 

2.   Wliat  the  Party  must  do  to  entitle  him  to  the  Advantage  thereoj ; 
and  herein  of  Notice^  Request,   Tender,  and  Refusal. 

If  a  lease  be  made  reserving  rent,   and  that  for  the  non-pay-  Co.  Lit.  201. 
ment  the  lessor  may  re-enter,  there  must  be  an  actual  demand  ^  202.  a. 
made  previous  to  the  entry,  otherwise  it  is  tortious ;  because  such  !^^^  *°''' 
condition  of  re-entry  is  in  derogation  of  the  grant ;  and  the  estate  Dyer,  51. 

at  Hob.  331. 
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Plow.  70. 
7  Co.  56. 
Vaugh.  32. 

Hutt.  42.  114. 
Hob. 207.  ^31. 
7  Co.  5  6.  b. 


(a)  20  H.  6.30, 
.-^i.  Roll.  Abr. 
458.    Doe  V. 
Wandlass, 
7  T.  Rep..  1 1 7. 

Hob.  207. 
Hutt.  13.  23. 
a  Roll.  Abr. 
426.    Moor, 
883. 


(b)  Plow.  70. 
Kidwelly's 
case,  (c)  4  Co. 
73.  Moor,4o8. 
Cro.  El.  415. 
435-536. 


A^#*: 


Dyer,  686. 


Vaugh.  31,  3a. 
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at  law  being  once  defeated,  cannot  be  restored  by  any  subsequent 
payment. 

So  it  is,  if  there  be  a.  nomine  pcencc  given  to  the  lessor  for  non- 
payment, the  lessor  must  demand  the  rent  before  he  can  be 
entitled  to  the  penalty :  or,  if  the  clause  be,  that  if  the  rent 
be  behind,  the  estate  of  the  lessee  shall  cease  and  be  void; 
in  these  cases  there  must  be  an  actual  demand  made ;  because 
the  presumption  is,  that  the  lessee  is  attendant  on  the  land  X<3 
save  his  penalty  and  preserve  his  estate,  and  therefore  shall  not 
be  punished  without  a  wilful  default ;  and  that  cannot  be  made 
appear  without  a  demand  be  proved,  and  that  it  was  not  an- 
swered :  {a)  and  the  demand  in  these  cases  must  be  made  on  the 
land  at  the  very  day  prefixed  for  the  payment,  and  _  it  must  be 
alleged  expressly  to  have  been  so  made  in  the  pleading. 

But,  where  the  remedy  for  recovery  of  the  rent  is  by  distress, 
there  needs  no  demand  previous  to  the  distress,  though  the  deed 
says,  that  if  the  rent  be  behind,  being  lawfully  dema7ided,  the 
lessor  may  distrain ;  but  the  lessor,  notwithstanding  such  clause, 
may  distrain  when  the  rent  becomes  due.  So  it  is,  if  a  rent- 
charge  be  granted  to  A.,  and  if  it  be  behind,  being  lawfully 
demanded,  that  then  A.  shaU  distrain,  he  may  distrain  without 
any  previous  demand ;  because  this  remedy  is  not  in  destruction 
of  the  estate,  for  the  distress  is  only  a  pledge  for  the  payment 
of  it,  and  the  very  taking  of  the  distress  is  a  legal  demand. 

Where  the  remedy  for  non-payment  of  rent  was  by  way  of 
entrv,  it  was  (b)  formerly  holden,  that  if  the  rent  was  made  pay- 
able'at  any  place  off  the  land,  no  demand  was  necessary ;  be- 
cause the  money  being  to  be  paid  off  the  land,  was  looked  upon 
as  a  sum  in  gross,  which  the  tenant  had  at  his  own  peril  under- 
taken to  pay'':  but  (c)  this  opinion  hath  been  entirely  exploded : 
for  the  place  of  payment  doth  not  change  or  alter  the  nature  of 
the  service,  but  it  remains  in  its  nature  a  rent,  as  much  as  if  it 
had  been  made  payable  upon  the  land. 

But,  where  the  power  of  re-entry  is  given  to  the  lessor  for 
non-payment,  without  any  further  demand,  there  it  seems  that 
the  lessee  hath  undertaken  to  pav  it,  whether  it  "be  demanded  or 
not ;  and  there  can  be  no  prest<  i.ption  in  his  favour  in  this  case, 
because  by  dispensing  with  the  demand,  he  hath  put  himself 
under  the  necessity  of  making  an  actual  proof  that  he  was  ready 
to  tender  and  pay  the  rent. 

Also,  as  to  the  necessity  of  a  demand  of  the  rent,  there  is  a 
difference  between  a  condition  and  a  limitation :  for  instance,  if 
tenant  for  life  (as  the  case  was  by  marriage-settlement,  with 
power  to  make  leases  for  twenty-one  years,  so  long  as  the  lessee, 
his  executors  or  assigns,  should  duly  pay  the  rent  reserved)  makes 
a  lease  pursuant  to  the  power,  the  tenant  is  at  his  perd  obliged 
to  pay  the  rent  without  any  demand  of  the  lessor;  because  the 
estate  is  limited  to  continue  only  so  long  as  the  rent  is  paid ;  and 
therefore,  for  the  non-performance  according  to  the  limitation,^ 
the  estate  must  determine. 
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li  A.  levies  a  fine  of  lands  to  B.  to  the  uses  of  a  certain  inden-  Roll.  Abr,  449. 
ture,  in  which  is  contained  this  proviso,  that  if  ^.  pays  or  ten-  adjudged  by 
ders  20/.  during  his  hfe,  at  the  font-stone  in  the  church  of  S.  to  Moor "^"602^^ 
B.,  that  then  it  should  be  to  the  use  of  A.  in  fee ;  a  tender  of  Like  point 
the  said  sum  at  the  said  place  is  void,  if  he  [a)  gives  not  notice  certified  by 
to  B.,  that  he  or  his  deputy  may  be  there  to  receive  it,  [b)  be-  the  judges  to 
cause  no  day  certain  was  appointed.  cdlo^r Ibrlaw. 

8  Co.  92.  S.  C.  cited,  a  Bulst.  144-  S.  C.  cited,  (a)  But,  if  at  any  time  he  meets  him  at  the 
place,  he  may  tender  the  money.  Co.  Lit.  211.  Cro.  Eliz.  14.  (<6)Yelv.  37.  Cro.  Ja.  9, 10. 
Co.  Lit.  21 1,  a.     Cro.  Eliz.  298.     13  Co.  2.    Like  point ;  and  vide  Roll.  Rep.  373. 

If  A.  is  bound  to  B.,  upon  condition  that  C.  shall  enfeoff  Z).  Co.  Lit.  211.  a. 
on  such  a  day,  C.  must  seek  D.  and  give  him  notice  thereof, 
and  request  him  to  be  upon  the  land  at  the  day,  to  receive  the 
feoffment. 

If  A.  leases  his  lands  for  forty  years,  rendering  rent,  and  de-  Winch.  26. 
vises  the  reversion  to  J.  S.  in  tail,  ^c.  provided  that  B.  and  his  Trehem  and 
wife  shall  have  the  rent  to  their  own  use  till  J.  S-  comes  of  age,      ^^  ^°° 
upon  condition  that  B.  and  his  wife,  within  three  months  after 
his  death,  enter  into  a  bond  to  his  overseers  for  the  payment  of 
2^1' per  annum,  in  such  penalty  as  his  overseers  shall  advise;  and 
A.  dies,  B.  and  his  wife  must  give  notice  of  this  to  the  overseers, 
and  at  their  peril  procure  them  to  advise,  ^r. 

A.  made  a  deed  of  feoffment  of  lands  in  several  counties,  Hob.  24.  cited 
dated  the   15th  of  October,  4   Mar.,  upon  condition  the  feoffee  to  have  been 
should  re-enfeoff  him  of  all  the  lands  within  twenty  days  after  ^^  £^^2 
the  date  of  that  deed ;  and  yet  because  A.  made  his  feoffhient 
but  of  part,  within  the  twenty  days,  it  was  holden,  the  condition 
was  not  broken,  though  all  was  not  re-conveyed  withm  the  twenty 
days,  according  to  the  letter  of  the  condition,  which  is  entire ; 
for  it  was  the  fault  of  A.  it  was  not  conveyed,  without  which  it 
could  not  be  re-conveyed. 

If  A.  leases  to  B.  for  twenty-one  years,  and  covenants  at  any  5  Co.  20,  21. 
time  during  the  life  of  B.  upon  surrender   of  the  old  lease,  to  adjudged, 
make  a  new   lease  for  the   residue    of  the  term ;  and  ^  after  A.  g 'c'^'/^j'  j 
leases  to  a  stranger ;   though  B.  by  the  words  of  the  indenture  that  covenant 
ought  to  do  the  first  act,  viz.  make  a  surrender,  yet  because  A.  lay  without 
hath  disabled  himself  to    make   a  new  lease,  B.  shall  not  be  making  any^ 
obliged  to  surrender  his  old   lease  without  possibility  of  a  new  [fl^tifg^' 
lease,  but  may  bring  covenant,  without  making  any  sui'render.     nant  the  new 

lease  was  to  be 
made  upon  request.     Cro.  Eliz.  450.    Poph.  109.  S.  C.  adjudged. 

So,  if  a  man  covenants  to  enfeoff  J!  S.  upon  request,  and  after  5  Co.  52.  re- 
enfeoffs  another,  J.  S.  may  have  covenant,  without  making  any  ^"'^"  P^'' 
request. 

If  the  condition  of  an  obligation  be  (c)  to  levy  a  fine  to  the  18  E.  3.  27. 
obligee,  he  is  not  (d)  bound  to  levy  it  if  the  obligee  (e)  does  not  Roll.Abr.458. 
sue  a  ^vrit  of  covenant  against  him.  ^f^^Roll  A^ 

422.  S.  P.  cont.    (c)  So,  if  the  condition  be,  that  a  stranger  shall  levj'  a  fine  to  the  obligee 

Hutt  48.    Winch.  30. So,  if  the  condition  be  to  acknowledge   a  judgment  to  J.  S.  he 

must  sue  out  an  original.  Winch.  30.  Hutt.  48.  (ci)  Where  the  obligor  or  covenantor  hath 
disabled  himself,  the  obligee,  &c.  may  bring  an  action  without,  &c.  5  Co.  21.  Moor,  452. 
Cro.  Eliz,  450.  479,    Poph.  109.    (e)  Where  the  condition  is  tQ  pay  all  costs  that  shall  be 

stated 
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stated  by  two  arbitrators,  by  the  obligor  and  obligee  to  be  chosen ;  the  obligee  must  choose  an 
arbitrator  before  he  can  shew  any  fault  in  the  obligor.     Vent.  71. 

Lev.  93.  Ofes  If  the  condition  of  an  obligation  be,  that  the  obligor  shall 
a"^  J'^^''"*^^^^'  make  all  the  linen  the  obligee  shall  wear  during  his  life,  the 
notaDPearing  obligee  must  deliver  up  to  the  obligor  the  cloth  of  which  it  is  to 
the  obligor       be  made ;  for  all  contracts  are  to  be  interpreted  (a)  according  to 

was  a  semp-      the  intent  and  subject-matter. 

stress  or  such 

a  person  as  used  to  make  linen  and  find  the  materials,    (a)  As  if  a  tailor  is  bound,  or  promises 

to  make  a  suit  of  clothes  for  me,  I  ought  to  deliver  him  the  cloth  because  it  is  usual,  and  not 

for  him  to  provide  it.    Lev.  gs-per  Curiam. But,  if  a  shoe-maker  is  bound  to  make  me 

a  pair  of  shoes,  he  is  also  bound  to  find  the  leather,  because  that  is  usual,    i  Lev.  93.  per  Cur. 

Roll.Abr.461.  If  a  man  devises  land  to  another,  upon  condition,  that  if  he 
Lane,  78.  pays  4/.  yearly  out  of  the  land  to  the  wife  of  the  devisor  for  her 
(6)  But,  II  a  jj^^,  adding  over  and  above,  that  his  full  intent  and  will  was, 
lands  to  his  that  she  should  be  yearly  paid  the  said  rent  accordingly ;  the  de- 
wife  for  life,  visee  ought  to  pay  this  rent  to  his  wife(Z))  at  his  peril,  without 

so  long  as         ^j^y  demand  of  the  wife ;  otherwise  the  condition  is  broken. 

she  shall  be  •' 

effectually  ready  to  demise  it  to  his  heir  at  50/.  paid  yearly,  when  she  shall  not  dwell  on  it 
herself;  yet  if  she  goes  and  lives  at  another  place,  the  condition  is  not  broken  without  a 
tender  and  refusal  to  lease.    Moor,  626.  pi.  860. 

Poph.  102.  If  A.  conveys  lands  to  B.  in  tail,  upon  coiidition  that  B.,  and 

the  heirs  of  his  body,  shall  pay  to  the  daughter  of  A.  200/.,  or 
so  much  thereof  as  shall  be  unpaid  at  the  death  of  A.,  according 
to  the  intent  of  the  will  of  A.,  and  after  A.  by  will  devises  to  his  '. 
daughter  200/.,  viz.  lool.  to  be  paid  that  day  twelve-month 
next  after  his  death,  and  the  other  looZ.  that  day  twelve-month 
next  after,  S^'C,  and  dies;  B.  is  not  bound  to  pay  the  200/. 
without  demand ;  for  the  payment,  by  the  indenture,  is  referred 
to  be  according  to  the  will,  and  the  200I.  was  devised  as  a 
legacy,  which  ought  to  be  paid  upon  demand,  and  not  at  the 
peril  of  the  executor ;  and  therefore  the  nature  of  the  payment  is 
altered  by  the  will. 


3.   What  shall  be  a  Dispensation  theremth. 
Co.  Lit.  52.  b.       If  a  lease  for  years  be  made  upon  condition  not  to  alien  without 
Roll.Abr.453.  licence,  and  after  the  lessor  licence  the  lessee  to  alien,  and  die 
before  any  alienation,  yet  the  lessee  may  alien  ;  for  the  death  of 
the  lessor  is  not  any  countermand ;  for  this  was  executed  on  the 
part  of  the  lessor  as  much  as  it  could  be. 
Roll.  Abr.  471.       So,  if  a  man  leases  land  upon  condition  that  the  lessee  shall 
4  Co.  120.  a.     not  alien  the  land,  nor  any  part  thereof,  and  after  he  aliens 
part,  with  the  assent  of  the  lessor,  he  may  after  alien  the  residue, 
without  his  assent ;  for  all  the  condition  is  gone  by  this ;  for  it, 
cannot  be  divided  or  apportioned. 
4  Co.  120.  a.         So,  if  A.  leases  land  to  three,  upon  condition,  that  they,  or 
Noy,  32-  any  of  them,  shall  not  alien  without  licence  of  the  lessor,  and 

Rdi  Abr  471    afterwards  one  aliens  with  his  assent;  this  discharges  all  the  con- 
dition as  to  the  other  two. 

If 
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If  (a)  lessee  for  years  hath  execution  bj'  elegit  of  a  moiety  of  Moor,  32.  pi. 
the  rent  and  reversion  against  the  lessor,  where  the  lease  is  upon  75-  adjudged, 
condition,  this  is  a  suspension  of  all  the  condition  during  the  stran'^er^ha^h 
time  of  the  extent ;  and  though  but  a  moiety  of  the  rent  is  ex-  execution  by 
tended,  yet  the  entire  condition  is  suspended.  elegit. 

Moor,  71.  pi. 
193.    Dais.  yz.    Moor,  91.  and  vide  4  Leon.  2S. 

If  a  man  makes  a  feoffment  in  fee  upon  condition  to  re-enfeoff,  2  Co.  59.  ad- 
and  the  feoffor  after  disseises  the  feoffee,   and  leases   for  years,  J^'^g^'^* 
this  is  a  dispensation  with  the  condition  during  the  term. 

If  a  man  leases  for  years,  upon  condition  to  be  performed  on  Cro.Eliz.  665. 
the  part  of  the  lessor,  and  before  the  time  of  the  performance  Owen,  116. 
of  the  condition  he  leases  to  a  stranger  for  years,  by  indenture, 
the  condition  is  not  suspended  or  destroyed,  but  may  be  per- 
formed notwithstanding ;  for  it  is  an  estoppel  only  between  the 
lessor  and  the  second  lessee. 

But,  if  a  man  makes  a  feoffinent  upon  such  condition,  and  Cro.  Eliz.  665. 
after  levies  a  fine  to  a  stranger,  the  condition  is  gone.  P^^  ^"'■• 

If  a  condition  be  to  recover  certain  land  of  J.  S,  and  thereof  Roll.  Abr. 453. 
to  enfeoff  another  who  is  party  to  the  obligation ;  if  he  to  whom 
the  feoffment  is  to  be  made,  accept  a  feoffment  of  the  land  be- 
fore any  recovery  had  by  the  other,  he  hath  dispensed  with  the 
condition. 

4.  How  Jar  he,  isoho  enters  for  a  Condition  broken,  shall  be  reinstated 
in  his  former  estate. 
It  is  laid  down  as  a  rule,  that  he  who  {b)  enters  for  a  condition  Co.  Lit.  202. 
broken,    shall   be   in   the  same  (c)  estate  he  was  before;    and  Roll. Abr. 474. 
therefore  shall  avoid  all  mesne  charges  and  incumbrances.  rTTHe^that 

will  take  advantage  of  a  condition,  must  enter  if  he  can ;  if  he  cannot,  he  must  claim ;  for  a  free- 
hold, whether  it  lie  in  grant  or  livery,  cannot  cease  by  condition  without  entry  or  claim,  though 
the  words  are,  proviso  that  if  he  do  not  pay,  8fc.  that  then  the  estate  shall  cease  and  be  void, 
whether  the  conveyance  were  by  feoffrnent,  bargain  and  sale,  or  devise,  &c.  Co.  Lit.  218. 
(c)  A  remainder  is  granted  upon  condition,  and  after  the  particular  estate  determines,  and 

the  condition  is  broken,  the  grantor  shall  have  the  land  in  possession.     2  Roll,  Rep.  60. 

A  condition  or  limitation  annexed  to  an  estate  ought  to  destroy  the  whole  estate,  i  Co. 
86.  b.     6  Co.  40.  b. 

As,  if  a  feoffment  is  made  to  A.  upon  condition  for  the  non-  22  E.  3.19. 
payment  of  certain  rent  to  re-enter,  and  A.  dies,  leaving  a  wife ;  ^}^'^-  ^^^^' 
after  which  the  condition  is  broken  by  the  heir  of  ^. ;  the  feoffor  ^°"j  ^br  474 
shall  re-enter,  and  defeat  the  title  of  dower  that  accrued  to  the 
wife  of  the  feoffee. 

If  a  man  makes  a  feoffment,  gift  or  lease,  reserving  rent,  with  ^^^-  ^i'^S- 
a  condition  that,  if  the  rent  be  behind,  it  shall  be  lawful  for  the  ^°*  ^^*"  *°^' 
feoffor,  Sfc.  and  his  heirs  into  the  land  to  re-enter ;  in  these  cases, 
if  the  rent  be  not  paid  according  to  the  deed,  the  feoffor  or  lessor 
may  enter  into  the  lands,  and  hold  them  in  his  former  estate, 
because  the  feoffment  or  lease  was  not  absolute,  but  defeasible  by 
the  non-perfonnance  of  the  condition. 

But,  where  a  feoffment  is  made  of  land,  reserving  rent,  upon  Lit.  §  3*7. 
condition  that,  if  the  rent  be  behind,  it  shall  be  lawful  for  the 

feoffor 


142  CONDITIONS, 

feoffor  and  his  heirs  to  enter  and  hold  the  land,  and  take  the  pro- 
fits till  he  be  satisfied  and  paid  the  rent  behind ;  this  is  not  a  con- 
dition absolutely  to  defeat  the  estate ;  but  the  feoffor  in  this  case 
shall,  upon  his  entry,  only  hold  the  land  as  a  pledge,  or  in  the 
natui'e  of  a  distress,  till  the  rent  be  paid  hira,  and  the  profits 
shall  not  go  into  the  account  of  the  rent,  but  shall  be  applied  to 
his  own  use,  that  by  such  perception  the  tenant  may  be  obliged 
the  sooner  to  pay  the  arrears  of  rent. 
Co.  Lit.  203.  But,  if  the  condition  had  been,  that,  if  the  rent  be  behind,  the 

lessor  shall  re-enter,  and  take  the  profit?  thereof  until  he  be  satis- 
fied ;  there  the  profits  shall  go  into  the  account  of  the  rent ;  and 
consequently,  when  the  profits  received  are  equivalent  to  the 
arrear  of  rent,  the  lessee  may  re-enter,  and  hold  it  under  the 
former  lease. 
Cro.  Ja.511.         And  though  part  of  the  rent  be  paid  him  before  re-entry,  yet 
Co.  Lit.  203.     if  the  whole  be  not  satisfied  he  may  enter  for  any  part  that  is 
arrear ;  because  the  condition  is  to  enforce  the  payment  of  the 
whole  rent;  and  therefore  he  may  take  advantage  for  non-pay- 
ment of  any  part  thereof. 
Roll. Abr. 474.       Lessee   for  life  and  the  reversioner  join  in  a  feoffment  upon 
condition  reserved  to  the  lessee ;  if  he  enter  for  breach  thereof, 
this  shall  not  defeat  the  entire  estate. 
Co.  Lit.  202.  a.       If  a  man  seised  of  lands  in  right  of  his  wife,  makes  a  feoff- 
336. b,  8  Co.     nient  in  fee  upon  condition,  and  dies;  and  after  the  condition  is 
fa)  So  if  a      broken,  and  the  heir  of  the  feoffer  enters  (a),  it  is  impossible  he 
man  seised  of    should  have  the  same  estate  which  the  feoffor  had  at  the  time  of 
lands  as  heir     the  condition  made ;  for  that  was  in  the  right  of  his  wife,  which 
h"  *    .?^^       was  dissolved  with  the  coverture,  and  therefore  when  the  heir 
makes  a    '       ^^th  entered   for  the  condition  broken,  and  defeated  the  feoff- 
feoffinent  in      ment,  his  estate  vanisheth,  and  presently  the  estate  is  vested  in 
fee  upon  the  wife, 

condition,  and 

dies ;  the  heir  on  the  part  of  the  father,  who  is  heir  at  common  law,  shall  enter  for  the  con- 
dition broken ;  but  the  heir  on  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the 
land.    Co.  Lit.  12.  b. 

Co.  Lit.  20a.  a.       If  cestui  que  use  after  the  statute  of  i  R.  3.  c.  i .  and  before  the 

I  Co.  133.  b.  statute  27  H.  8.  c.  10.  had  made  a  feoffment  in  fee  upon  con- 
dition, and  had  after  entered  for  the  condition  broken,  though 
at  the  time  of  the  condition  made  he  had  but  a  bare  use,  yet  by 
his  feoffment  the  whole  estate  and  right  being  divested  out  of  the 
feoffees,  he  should  have  been  seised  of  the  whole  estate  in  the 
land. 

Co.  Lit.  302.  a.  Tenant  in  special  tail  hath  issue ;  his  wife  dies,  and  he  makes 
a  feofirnent  in  fee  upon  condition ;  the  issue  dies  ;  the  condition 
is  broken;  the  feoffor  re-enters;  he  shall  be  only  tenant  in  tail 
after  possibility  of  issue  extinct,  though  when  he  made  a  feoff- 
ment he  had  an  estate-tail. 

Co.Lit.a24.a.  If  a  man  makes  a  gift  in  tail  to  A.,  the  remainder  to  A.  and 
his  heirs,  upon  condition  that  he  shall  not  alien ;  the  condition  is 
good,  so  as  to  restrain  any  discontinuance  of  the  estate-tnil,  but  as 
to  the  fee-simple  it  is  void  and  repugnant;  and  therefore  some, 

are 
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are  of  opinion  that  this  is  a  good  condition,  and  that  it  shall  de-  {a)  By  special 
feat  the  alienation  {a)  for  the  estate-tail  only,  and  leave  a  fee-  words  the  con- 
simple  in  the  alienee.  ^ition  may  ex- 
^                                  .                                                                                           tend  to  the 

particular  estate,  or  to  the  remainder  only.  Co.  Lit.  230.  b. 

If  the  father  surrenders  copyhold  lands  to  the  use  of  the  son  in  Cro.EliE.  239. 
fee,  upon  condition  that  he  shall  perform  certain  covenants,  and  a^ljudged. 
the  son  after  admittance  surrenders  to  the  use  of  A.  in  fee,  upon 
condition  that  if  the  son  pays  ten  pounds  the  surrender  shall  be 
void;  and  the  son  pays  not  the  10/.,  nor  performs  the  covenants, 
and  the  father  enters,  and  dies  seised,  and  the  lands  descend  to 
the  son,  yet  A.  cannot  enter  upon  him ;  for  by  the  entry  of  the 
father  both  the  surrenders  were  defeated,  and  the  son  may 
confess  and  avoid  the  estate  of  A. 

A  man  being  entitled  to  be  tenant  by  the  curtesy,  makes  a  Co.  Lit.  30.  b, 
feoffment  in  fee  upon  condition,  and  enters  for  the  condition 
broken,  and  then  his  wife  dies ;  he  shall  not  be  tenant  by  the 
curtesy ;  for  though  the  estate  given  by  the  feoffment  was  con- 
ditional, yet  his  title  to  be  tenant  by  the  curtesy  was  absolutely 
extinct  by  the  feoffment. 

Tenant  by  homage  ancestrel  makes  a  feoffment  in  fee  upon  Co.  Lit.  202. 
coiidition,  and  enters  for  the  condition  bi'oken :  it  shall  not  be  a- b.  (6) Co.  Lit. 
holden  by  homage  ancestrel  again,  for  the  right  of  the  prescrip-  ^^°?'-^'  ^°^'  ^' 
tion  and  privity  of  estate  were  interrupted  for  the  time :  so,  {b)  if  withstanding 
a  copyhold  escheats  (c),  and  the  lord  makes  a  feoffment  in  fee  the  entry  for 
upon  condition.  the  condition 

'  broken,  the 

seigniory  is  extinct,  for  that  was  exclusively  extinct  by  the  feoffinent.  Co.  Lit.  30.  b. 

If  tenant  for    life  makes  a  feoffment  in  fee  upon  condition,  Co.  Lit.  202. 
and  enters  for  the  condition  broken,    he    shall    be  tenant  for  ^•^^-  ^-  ^<'^^- 
life  again,  but  subject  to  the  forfeiture ;  for  though  the  estate  is       •"•  -5  • 
reduced,  yet  the  forfeiture  is  not  purged. 

If  the  conuzee  of  a  statute,  ^c,  or  he  that  hath  lands  till  such  ^  Co.  82. 
a  sum  levied,  surrenders  to  the  reversioner  upon  condition,  and  ^  ^ 
after  enters  for  the  condition  broken,  and  performs  the  first  con- 
dition, he  shall  not  hold  over  after  the  extent  incurred,  or  such 
time  as  the  money  might  have  been  levied. 

If  lessee  for  life  or  years,  upon  condition  to  have  a  fee  if,  8fc.  8  Co.  75.  b. 
grants  his  estate  upon  condition,  and  after  enters  for  the  condi- 
tion broken,  and  performs  the  first  condition,  perhaps  the  fee 
will  accrue,  for  the  possibility  was  not  absolutely  destroyed ;  and 
when  he  enters  for  the  condition  broken,  he  is  in  of  his  old 
I  estate. 

If  a  man  makes  a  feoffment  in  fee  of  a  manor  upon  condition,  Dyer,  344.  a. 
and  the  feoffee  grants  estates  by  copy,  and  then  the  condition  is  4  Co.  24.  a. 
broken,  yet  the  grants  by  copy  shall  stand  good,  for  he  was  legi-  Co.  Cop.  82. 
I  timus  dominus  pro  tempore,  and  the  copyholder  doth  not  claim 
his  estate  out  of  the  lord's,  but  by  custom ;  and  if  the  grants  were 
made  after  the  condition  broken,  yet  it  is  all  one,  for  till  entry 
the  feoffee  hath  a  lawful  estate,  and  the  feoffor  may  wave  the 
•advantage  of  the  condition  broken.     But,  if  a  lease  be  made  of 

a  ma- 
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a  manor  for  years,  on  condition  to  be  void  upon  the  breach  of 
a  certain  condition,  and  the  condition  is  broken,  no  voluntary 
grants  made  afterwards  shall  bind  the  lessor,  because  the  estate 
of  the  lessee  is  void;  but,  if  it  were  for  life,  ^'C'j  then  the 
grants  were  good. 


Lit.  $337. 
Co.  Lit.  ao8.  a. 


Lit.  $337.  Co. 
Lit.  zo8.  b. 
209.  a.  (a)  So 
his  exe 


(P)  Of  performing  the  Condition  :  And  herein, 

I .   What  Persons  may  pet  form  the  Cojiditioji. 

TF  a  man  makes  a  feoffment  in  fee,  upon  condition  to  be  void 
if  the  feoffor  pays  a  certain  sum  of  money  to  the  feoffee,  and 
the  feoffor  dies  before  payment,  his  heir  cannot  pay  it,  because 
the  time  of  payment  is  past ;  for  the  condition  being  general,  if 
the  feoffor  pays,  ^c,  it  is  as  much  as  to  say,  if  the  feoffor  during 
his  life  pays. 

But,  when  a  day  of  payment  is  limited,  and  the  feoffor  dies 
before  the  day,  his  (a)  heir  may  tender  the  money,  because  the 
time  of  payment  was  not  past  by  the  death  of  the  feoffor. 

Lit,  $  337. 


may 

cutors  or  administrators,  because  they  represent  the  person  of  their  testator. 

Co.  Lit.  208,  209.  a. 


Eq.  Abr.  106. 
307.     Marks 
and  Marks. 
I  Str.  129. 
S.C 

(b)  Though 
a  condition  in 
strictness  of 
law,  is  not  de- 
visable, yet, 
since  the  sta- 
tute of  Uses, 
the  devisee 
may  take  be- 
nefit of  it  by 
an  equitable 
construction ; 
and  in  this  case 

B.  might  have 
released  or  ex- 
tinguished the 
condition,  Eq. 
Abr.  107.  per 
Lord  Chan- 
cellour. 

Co.  Lit.  219. 
b.  (c)  So,  if 

C.  dies  before 
the  day,  A. 
may  pay  it. 
Co.  Lit.  219. 

Co.  Lit.  2 1 9.  b. 


Roll.Abr.420. 
The  court  di- 
vided, viz. 


J.  S.  having  issue  three  sons,  A.^  i5.,  and  C. ;  A.  dying  in  his 
life-time,  having  issue  only  a  daughter ;  J.  S.  devised  certain 
lands  to  his  wife  for  life,  and  after  her  death  to  his  son  C.  and 
his  heirs ;  provided  that  if  B.  do,  within  three  months  after  the 
death  of  my  wife,  pay  to  C,  his  executors  or  administrators,  the 
sum  of  500/.,  then  the  said  lands  shall  come  to  my  son  B.  and 
his  heirs ;  the  wife  lived  several  years,  and  during  her  life  J5, 
died,  leaving  J.  D.  his  heir,  who  not  being  heir  at  law  ta 
the  testator,  the  question  was.  Whether  he  could  now,  after  the 
death  of  the  wife,  perform  the  condition  ?  And  though  it  was 
objected,  that  this  being  a  condition  precedent,  and  merely  per- 
sonal in  B.,  who  had  neither  jus  in  r^,  nor  ad  rem,  and  could 
[b)  not  therefore  devise,  release,  or  extinguish  the  condition,  and, 
consequently,  that  his  heir  could  not  perform  it  after  his  death ; 
yet  it  was  holden,  and  so  decreed,  that  the  possibility  of  perform- 
ing this  condition  was  an  interest  or  right,  or  scintilla  juris,  which 
vested  in  B.  himself,  and,  consequently,  such  right,  possibility  or 
interest  descended  on  his  heir,  and,  according  to  Littleton  supra^  \ 
may  be  performed  by  him.  I 

If  A.  mortgages  his  lands  to  B.,  upon  condition  that  if  A.  and 
C.  pays  20s.  at  a  day  to  B.,  that  then  he  shall  re-enter ;  (c)  A. 
dies  before  the  day,  C.  may  pay  the  money,  ^c,  and  yet  theli 
letter  of  the  condition  is  not  performed. 


But,  if  A.  had  been  living  at  the  day,  and  would  not  have  paid 
the  money,  but  had  refused  to  pay  it,  and  C.  had  tendered  it^ 
B.  might  have  refused  it. 

If  A.  and  B.  levy  a  fine  to  the  use  of  A.  in  fee,  if  B.  does 
not  pay  105.  at  Michaelmas  after,  and  that  if  he  doth  then  pay 

thei 


(P)  Of  performing  the  Condition.  14  j 

the  said  I05.  that  then  it  shall  be  to  the  use  of  ^.  for  life,  and  CroA(?and 
after  to  B.  in  fee,  and  after  B.  dies  before  Mich. ;  it  seems  the  •^'^"^•'>  that  it 
heir  of  B.  may  pay  the   los.,  for    this  is    not  more  personal,  ZntVra^ttln 
being  the  payment  of   money,  than    in  the  case  of    Littleton  and  Ber/Jey 
upon  a  moi'tgage.  co7i(.  Jones, 

390.  S.  C.  and 
the  Court  divided  accordingly.  Winch,  lo^.,  104.  116.  118,  119.  with  the  arguments  at 
lai'ge,  but  no  judgment;  and  vide  Co.  Lit.  205.  that  the  heir  may  perform  it.  [After 
covenant  to  stand  seised  to  the  use  of  B.  and  his  heirs,  with  proviso  of  revocation  on 
payment  to  B.  and  his  assigns ;  B.  dies ;  he  may  tender  to  the  heir,  and  revoke.  Allen's 
case.  Ley.  55.  b.  Hal.  MSS.] 

If  a  man  devises  land  to  his  daughter  at  her  afje  of  eighteen  Hob.  28s-. 
years,  and  that  his  wife  shall  take  the  profits  to  her  own  use  adjudged. 
till  his  daughter  comes    to    eighteen,    provided    she  keep  and  g"^^"',  ^^* 
bring  up  his   daughter  at  school,  <^r.,  and  dies;  and  the  wife  j-jdo'ed. 
marries  again,  and  dies ;  the  interest  in  the  lands  accrues  to  the 
husband;  for  the  keeping  and  education  of  the  child  is  not  of 
such  particular  privity,   but  it  may  be  effectually  performed  by 
another. 

If  two  are  enfeoffed  to  re-enfeoff",  if  one  refuses  to  re-enfeoff,  49-  E.  3.16.  b. 
the  other  cannot  perform  the  condition  by  a  feoffment  of  the  K,oll.Abr.4ai. 
whole.  S-^- 

If  the  condition  of  an  obligation  be  to  pay  a  less  sum;  if  2H. 6.3. b. 

(a)  my  servant,  by  my  command,  tenders  it  to  the  obligee,  this  Roll.Abr.42r. 

is  sufficient.  ^\^-     .» 

(a)  So,  if  a 

stranger  tenders  for  and  by  the  assent  of  an  infant  above  fourteen.     Moor,  222.  pi.  137. 

per  Curiam. 

If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon  Lit.  §.  334. 
condition  to  be  void  upon  payment  of  money  by  the  feoffor  at  a  1  .^''^"[.^0  p 
day,  if  a  stranger  of  his  own  head  tendei's  the  money,  the  feoffee  ^i^^'  tendered' 
is  not  bound  to  receive  it.  for  an  infant. 

Leon.  34. 
agreed  j)er  Curiam.    Moor,  222.  pi.  3.  61.  admitted  per  Curiam.   Cro.  Eliz.  132.  said  by  Coke 
to  be  adjourned.     Owen,  34.  S.  P.  per  Coke. 

But,  if  the  feoffee  accepteth  it,  this  is  a  good  satisfaction,  and  Co.  Lit.  266. 
the  mortgagor  or  his  heirs,  agreeing  thereto  afterwards,  may  re-  "'  *°7-  a. 
enter,  but  the  mortgagor  may  disagree  thereto  if  he  will. 

Guardian  {b)  in  socage,  or  by  knight-service,  may  upon  such  0^)  Co.  Lit. 
mortgage  tender  money  in  the  name  of  the  (c)  heir.  w*^  k 

Astwick,  S.  P.  I  Leon.  34.  agreed  joer  Citriam;  but  it  being  found  that  the  tender  was  made 
by  his  mother,  and  that  he  was  wtbin  age  generally,  it  was  presumed  he  was  above  fourteen, 
and  out  of  her  custody.  Owen.  137.  agreed,  but  found  as  before.  Moor,  222.  pi. 361.  ad- 
mitted per  Curiam ;  but  found  the  mother  was  not  guardian  in  socage.  Owen,  34.  S.  C. 
cited  to  have  been  adjudged,  that  the  tender  of  the  mother  was  not  good,  because  it  did  not 
appear  within  the  verdict  of  what  age  the  infant  was.  {c)  But,  if  the  heir  be  an  idiot,  a  stranger 
of  his  own  head  may  tender  the  money  for  him.     Co.  Lit.  ao6.  b. 

If  A.  enfeoffs  B.,  upon  condition  that  B.  shall  pay  money  at  Lit.  §  33(>- 
a  day,  and  B.  before  the  day  enfeoffs  C,  now  C.  hath  an  interest  ^  o^"'6*°b '  ^' 
in  the  condition,  and  may  tender  the  money  at  the  day  for  the  g  p.  Jted. 
safeguard  of  his  estate. 

And  so  also  may  J5.,  being  party  and  privy  tg  the  condition.    Lit.  9  336.  Co. 
You  II.  L  2.  To  Lit.  307.  b. 
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310. 


Co.  Lit 
Dyer,  180, 
181.   J  Co.  96. 


Co.  Lit.  210. 
5  Co.  96,  97. 


5  Co.  96 
Eliz.  384. 
Moor,  708. 
pi.  989. 
Gouls.  177. 
Poph.  100. 


Cro. 


2.   To  v:hom  the  Condition  is  to  be  pe>'forr,ied. 

If  a  man  bargains  and  sells  lands  with  a  proviso,  that,  if  the 
vendor,  before  such  a  day,  pay  so  much  money  to  the  vendee,  his 
heirs  or  assigns,  the  sale  shall  be  void ;  the  vendee  before  the 
day  makes  his  executors,  and  dies,  and  the  vendor  tenders  the 
money  to  the  executors,  this  is  not  good,  because  the  word 
assig7is  must  be  understood  to  be  assigns  of  the  land  in  its  pri- 
mary and  original  signification ;  and  where  there  is  an  express 
provision  to  whom  the  tender  and  payment  is  to  be  made,  the 
executor  is  excluded ;  for  expressnmfacit  cessare  taciturn. 

But,  if  a  man  makes  a  feoffment  in  fee,  upon  condition  that 
ihe  feoffee  shall  pay  20/.  to  the  feoffor,  his  heirs  or  assigns,  here 
the  primary  signification  of  the  word  assigns  fails,  because  there 
can  be  no  assignment  of  the  land  of  which  he  hath  enfeoffed  an- 
other ;  and  since  the  original  sense  of  the  word  fails,  lest  it  should 
be  wholly  insignificant,  the  secondary  sense  of  the  word  is  to  be 
taken,  viz.  the  assignees  in  law,  which  the  executors  are  quoad 
the  personal  estate  ;  and  therefore  the  payment  is  good  either  to 
the  executor  or  heir. 

If  the  condition  be  to  pay  the  money  to  \\\c  feoffee,  his  heirs  or 
assigns,  and  he  make  a  feoffment  over,  it  is  in  the  election  of 
the  feoffor  to  pay  the  money  to  the  first  or  second  feoffee,  be- 
cause by  the  words  he  may  pay  it  either  to  him  or  the  assignee : 
so,  if  the  first  feoffee  dies,  in  this  case  he  may  pay  it  to  his 


(c)  It  the  con-  ^^j  |^g-j,  ^^  ^^^  assignee  for  the  same  reason ;  nor  is  he  obliged  to 
pav*to  the  ^^^®  notice  of  the  validity  of  the  second  feoffment,  to  which  he 
feoffee  his        is  a  stranger. 

executors  or  ^  * 

assigns,  and  the  feoffee  makes  his  sons  executors,  and  dies,  and  administration  is  committed 
during  their  minority,  it  is  the  safest  way  to  pay  the  money  to  the  executors,  or  one  of 
them,  for  the  administrator  is  but  a  bailiff  to  them.     3  Leon.  103 


Lit.  $  339. 
Co,  Lit.  309.  b. 


Lit.  $  339. 
Co.  Lit.  209.  b. 
5  Co.  97. 
Brownl.  66. 
S.P.  adjudged. 

Hetl.  115. 
Lit.  Rep.  156. 
S.C. 


Cro.  Ja.a44. 
Sir  John  Rat- 
cliff  and  Da%'is, 
adjudged. 
Yelv.i78.S.C. 
adjudged ; 
and  said,  it 
would  be  so 


If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon 
condition  to  be  void  upon  payment  of  the  money  by  the  feoffor 
at  a  day,  if  the  feoffee  dies  before  the  day,  the  money  shall 
be  paid  to  the  executors,  and  not  to  the  heirs  of  the  feoffee,  be-* 
cause  it  shall  be  intended  the  estate  was  made  by  reason  of  the 
loan  of  the  money,  or  for  some  other  duty. 

But,  if  the  condition  be,  that  if  the  feoffor  pays,  ^c.  to  the 
feoffee  or  his  heirs,  if  he  dies  before  the  day,  the  payment  ought 
to  be  made  to  his  heir,  and  not  to  his  executors ;  for  designatia. 
imius  est  exclusio  alterius. 

If  the  condition  of  an  obligation  be  to  pay  10/.  p)e^'  annujn, 
after  the  death  of  the  obhgee,  to  the  executors  of  the  obligee, 
for  the  use  of  his  children,  and  he  die  w  ithout  making  any  exe^  I 
cutors,  the  money  shall  be  paid  to  his  administrators. 

If  A.  pawns  a  jewel  to  B.  for  25/.,  but  no  certain  time  Is  ap- 
pointed for  the  redemption  thereof,  and  after  B.  being  sick,  his 
wife  in  his  presence,  and  with  his  assent,  delivers  it  to  C,  and 
B.  dies ;  the  money  must  be  paid  to  the  executors  of  B.,  and  not 
to  C,  because  by  the  delivery  of  the  feme,  with  the  assent  of  the 
baron,  there  passed  no  interest,  but  a  custody  only, 

16  "  even 
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even  if  he  delivered  over  upon  a  consideration  j  that  it  was  not  like  a  mortgage,  for  that 
there  he  that  hath  the  interest  ought  to  have  the  money.  Buist.  29,  30.  S.  C.  adjudged, 
though  it  appears  that  B.  wished  C.  to  keep  it  safely,  till  the  money  was  paid ;  but  by  tkmingi 
Ch.  Just,  it  had  been  otherwise  if  C.  had  paid  the  money,  Sec.     Noy,  157.  S.  C. 

If  the  condition   be  to  lease  certain  lands  for  three  lives  to  Roll.  Abr.  431. 
the  obligee  or  his  assigns;  and  after  the  obligee  demand  a  lease  R0Il.Rep.373. 
to  be  made  to  three  stranf^ers  for  their  lives,  he  ought  to  make  l.?^'^'^-^"?" 
It  them  accordmgly,  otherwise  the  condition  is  broken  ;  tor  here,  ^ud  5. 1^. 
by  the  word  assig?is,   is  intended  assigns  by  nomination,  for  he 
cannot  have  other  assigns,  inasmuch  as  the  estate  is  not  assignable 
before  he  hath  it. 

If  a  man  be  bound  in  20/.,  upon  condition  to  pay  lol.  to  such  Roil.  Abr.421. 
person  as  the  obligee  shall  name  by  his  last  will,  and  after  the  ^^.^^e  and 
obligee  name  no  person  by  his  will,  the  obligor  is  not  bound  to  ^^jg^^  jjqI^  -^ 
pay  it  to  his  executors,  because  the  condition  hath  reference  to  Godb.  19a. 
his  nomination.  S.  C.  ad- 

judged ^  and 
per  Coke,  there  is  a  diversity  where  the  condition  is  to  pay  10/.  to  the  assignee  of  the  obligee, 
and  where  to  the  obligee  or  his  assigns ;  for  in  the  last  case,  it  vests  as  a  duty  in  the  obligee, 
and  shall  go  to  his  executors.  Moor,  855.  S.  C.  adjudged.  [The  conusee  of  a  fine  leases  to 
the  conusor  for  99  years,  with  condition,  if  the  lessee  pays  to  the  lessor,  his  heirs  and  assigns, 
that  the  uses  limited  to  the  conusee  and  his  heirs,  by  an  indenture,  should  cease :  the  lessor 
dies.  Lord  NottiJigham  was  of  opinion,  that  the  uses  should  not  cease  by  payment  to  the 
administrator  of  the  lessor,  because  he  m.ay  be  an  assignee  in  deed  as  here,  nth  May  1679. 
Sir  Andrew  Young.  Lord  Nottingham's  MSS.  notes.  —  Upon  a  fine,  the  use  of  land  was 
limited  to  A.  for  80  years,  with  a  power  to  A.  and  his  assigns  to  make  leases  for  three  lives, 
to  commence  after  the  determination  of  that  term.  /].  assigned  over  to  B.;  B,  died, 
having  made  his  will,  and  appoined  C.  his  executor.  C.  assigned  over  toZ>. ;  D.  in  pm-suaaice 
of  the  power,  made  a  lease  for  life.  The  question  was,  whether  D.  was  such  an  assignee  of 
A.  as  to  have  power  to  make  this  lease ;  or,  whether  it  should  extend  only  to  the  immediate 
assignees  of  A.  ?  The  doubt  in  this  case  was  the  greater,  as  there  had  been  a  descent  upon  an 
executor.  The  case  of  Pease  and  Stileman  was  cited,  where  it  was  said  that  an  executor 
or  administrator  should  not,  in  some  cases,  be  said  to  be  a  special  assignee.  But  all  the 
court  seemed  to  incline  to  the  contrary,  and  that  D.  should  be  called  an  assignee  well 
enough  for  the  purpose  of  making  the  leases  in  question,  and  tiiat  so  should  any  person  who 
came  to  the  estate  under  the  first  lessee,  though  there  should  be  twenty  mesne  assigimients. 
And  afterwards,  in  the  Michaelmas  term,  following,  judgment  vv  as  given  accordingly,  Howe ' 
V.  Whitebanck,  i  Freem.476.     Co.  Lit.  310.  a.  note  i.  13  th  edit.] 

If  A,  seised  in  fee  by  indenture  enrolled,  covenants  with  B.  s  Co.  97. 
that  if  B.  pays  to  A.,  his  heirs  or  assigns  400/.  at  a  day,  that  ^-^o"-  '^i^, 
then  A.  and  his  heirs  shall  stand  seised  to  the  use  of  B.  and  his 
heirs;  and  A.  devises  to  his  wife  during  the  minority  of  his  son, 
and  dies ;  the  money  shall  not  be  paid  to  the  wife,  for  she  is  not 
assignee ;  the  reversion  being  in  the  heirs  of  A. 

But,  if  A.  had  made  a  lease  for  life,  the  remainder  to  another  5  Co.  97. 
in  fee,  the  lessor  for  life  had  been  an  assignee. 

And  it  was  said  that  if  ^.  had  conveyed  over  his  whole  estate  5  Co,  97.  a, 
in  part,  yet  so  long  as  A.  had  any  part  remaining,  the  tender 
ought  to  be  made  to  him. 

If  the  condition  of  an  obligation  be  to  pay  10/.,  SfC,  it  is  a  44  E.  3,  13.  b. 
good  performance  if  he  pays  it  to  his  (a)  deputy.  ^°^^-  •^^'■• 

(a)  A  bond  was  conditioned  for  the  delivery  of  forty  pair  of  shoes  at  Holhourn  Bridge^  within 
a  month,  to  J.  S.  a  common  carrier,  for  the  use  of  the  obligee,  and  J.  S.  did  not  come  to 
London  within  the  month,  but  the  obligor  delivered  them  to  his  porter;  and  it  was  adjudged 
a  good  performance,  for  that  the  delivery  to  the  man  was  a  delivery  to  the  master,  witliin  the 
intent  of  the  condition,    y,  Mod.  309. 

L  2  If 
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Moor,  68.  If  the  condition  of  an  obligation  is  to  pay  2ol.  to  the  obligee, 

|)1. 18.1.  and  other  the  parishioners  of  Z).,  it  (a)  may  be  paid  to  any  two 

I")  Where  ^'^«  of  them.  ^  ^ 

condition  is 

to  pay  mone^'  to  baron  and  feme,  it  may  be  pleaded  to  have  been  paid  to  the  baron  only. 
Oouis.  73.  and  vide  a  Sid.  41. 

3.  At  ivhai  Thne  it  may  he  po fanned. 
Lit.  $337.  If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the 

(Jo.  Lit.  208.  feoffor,  upon  payment  of  such  a  sum  of  money  lo  the  feoffee 
without  limitation  of  time,  should  re-enter,  the  feoffor  hath  time 
during  life  to  pay  the  money  to  the  feoffee  during  his  life;  but, 
if  either  die  before  that  time  is  elapsed,  which  is  set  by  the  par- 
ties for  the  performance  of  the  condition,  the  feoffment  is  abso- 
lute: but,  if  the  payment  were  to  be  made  to  the  feoffee,  his 
heirs  or  executors,  then  the  feoffor  hath  time  during  life, 
a  And.  73.  But,  if  the  condition  be,  that  the  feoffee  shall  pay  money  to 

the  feoffor,  it  must  be  paid  in  convenient  time,  for  it  is  not  rea- 
sonable the  feoffee  should  have  the  benefit  of  the  land  without 
payment. 
Co.  Lit.  208.  b.       If  the  condition  of  an  obligation  be  to  do  a  local  act  to  the 
/6  Co.  30.  b.       obligee,  to  which  the  concurrence  of  the  obligor  and  obligee  is 
necessary,  as  to  make  a  feoffment,  <§r.,  (no  time  being  limited) 
the  obligor  hath  time  during  his  life  to  perform  it,  if  not  has- 
tened by  request. 
Co.  Lit.  208.  a.       But,  though  the  condition  is  local,  yet  if  it  may  be  performed 
6  Co.  30.  b.      for  the  benefit  of  the  obligee  in  his  absence,  as  the  acknowledg- 
'^^^'^•p°' ?:' J  ment  of  satisfaction  upon  record,  Sfc,  it  ought  to  be  done  in 

'  convenient  time. 
Co.  Lit.  208.  a.      When  by  the  condition  the  obligor,  feoffor,  feoffee, "  or  stran- 
*°9-  ^^       .      ger,  is  to  do  a  sole  [b)  act  or  labour,  as  to  go  to  Rome,  S^c.  he 

manner"^    shall  have  time  during  life,  and  cannot  be  hastened  by  request. 
concerns  the  obligee,  feoffor,  &c.  nor  is  for  his  benefit.    6  Co.  31.  a.  b.    Leon.  125. 

Co.  Lit.  202.         The  Lord  Clifford  held,  8^0.  in  capite,  and  the  king  licensed 
2  Co.  80.  a.      him  to  alien  to  B.  and  C,  so  that  they  should  give  the  same  to 
S.C.  cited.        jj-jy  Lord  Clifford  and  the  heirs  of  his  body,  the  remainder  over; 
and  the  Lord  Clifford  according  to  the  licence  enfeoffed  Z/.  and 
C,  and  before  any  reconveyance  the  Lord  Clifford  died ;  and  it 
was  adjudged  his  heir  might  enter;  for  if  they  should  make  the 
estate  to  the  issue  of  the  Lord  Clijjord,  the  king  might  seize  for 
want  of  a  licence,  and  that  in  default  of  the  feoffees. 
6  Co.  31.  Co.       When  the  act,  by  the  condition  of  an  obligation  to  be  done  to 
Lit.  208.  the  obligee,  is  of  its  own  nature  transitory,  as  payment  of  money, 

(c)  Roll.  Abr.    (jeiivei-y  of  charters,  and  the  like,  and  no  time  Umited,  it  ought 
several  case"    ^^  ^^^  performed  in  (c)  convenient  time, 
there  cited  to  this  purpose. 

lloll.Abr.436.       So,  if  the  condition  of  an  ojligation  be  to  pay  a  less  sum,  and 
Cro.  Eliz.798'  no  day  of  payment  limited,  he  ought  to  pay  it  presently,  scilicet, 
within  a  convenient  time. 

If 
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If  the  conc^ition  of  an  obligation  be  to  pay  a  certain  sum  to  a  Roll.Abr.437 
stranger,  without  limiting  any  time,  this  ouglit  to  be  done  [a)  in  (<')  So,  where 
convenient  time.  ^^^  condition 

was,  m  conve 
nient  time  to  assure  the  land  for  the  maintenance  of  a  school,  aad  the  devisee  did  not  do  it 
in  eight  years,  Co.  25.  b.  it  was  adjudged  a  breach. 

If  the  condition  of  an  obligation  be  to  pay  so  much  to  a  Roll.Abr.440- 
stranger  such  a  day ;   if  he  pays  it  before  the  day,  (6)  this  is  (^)  Co.  Litt. 
a  good  performance,  (c)  because  payment  before  contains  pay-  'l^^'  \     /f*' 
ment  at  the  day.  J'^u^^j^.  Moor, 

367-pl-5Q2- 
and  vide  2  Sid.  78.     (c)  And  upon  solvii  ad  diem,  such  pajment  may  be  given  in  evidence. 
Moor.  267.     Cro.  Eliz.  142.     And.  198.     Sav.  96.     Owen,  45.     Dyer,  S2i.      Godb.  10 
Moor,  47.  adjudged. 

[But,  after  a  breach  the  defendant  cannot  plead  his  being  ready  2  Saund.  8c. 
to  pay ;  as,  where  in  debt  on  a  bond,  conditioned  to  save  a  parish  i  Si<^'-  444- 
harmless  concerning  a  bastard  child,  which  the  defendant  was  ^  ^  ^  ^^* 
forced  to  father,  he  pleads  tiofi  danmif cat.  j  the  plaintiffs  reply,  ^ig.  Richaids- 
that  the  child  was  ready  to  starve,  and  that  therefore  they  put  it  v.  Hodges, 
out  to  nurse,  which  cost  them  4/. ,-  defendant  rejoins  that  he  was  See  4  Ann. 
ready  to  repay  the  money,  and  save  the  parish  harmless;  upon  ^-^o-S^'- 
this  they  demurred  and  liad  judgment,  because  tlie  rejoinder  is 
a  departure  ;  for  the  defendant  ou^  Jit  to  have  taken  issue  upon 
tlie  child's  being  ready  to  starve;  ."^r  if  the  plaintifis  were  once 
at  expence  about  the  child,  and  were  actually  damnified,  the  de- 
fendant's being  ready  to  pay  the  money  will  not  save  the  condi- 
tion of  the  bond.] 

If  a  devise  be  to  ^.,  upon  condition  that  he  pays  the  debts  of  Roll.  Abr.437. 
the  testator,  he  must  pay  them  in  a  convenient  time,  otherwise 
the  condition  is  broken ;  but,  where  lands  are  devised  to  be  sold 
for  that  purpose,  the  devisee  is  not  obliged  to  pay  the  debts  be- 
fore he  can  find  a  purchaser  for  the  lands. 

If  A,    conveys  a  manor,  to  which  an  advowson  is  append-  3  Co.  7?. 
ant,  to  J.S.  in  fee,  upon  condition  that  J.S.  shall  re-grant  the  Lord  Crom- 
advowson  to  A.  for  his  life,  and  if  it  happens  not  to  be  void  in  cell's  case. 
his  life,  then  one  turn  to  his  executors;    though  in  this  case  ^joor  4^2 
J.S.  hath  all  his  life  to  regrant  it,  if  he  be  not  hastened  by  re-  s.C.   Co. Lit 
quest,  and  the  church  do  not  become  void  in  the  mean  time,  222.  And.  17 
yet  if  the  church  become  void  during  his  life,  before  any  request,  ^^p"'"'  ^°j- 
the  condition  is  broken,  because  the  feoffee  cannot  have  all  the 
effect  which  was  intended  him  by  the  regrant,  which  was  to  have 
all  the  presentations  during  his  life. 

If  ^.  enfeoffs  jB.  the  first  of  Mai/,  upon  condition  that  he  Co.  Lit. 208.  b. 
shall  grant  to  A.  an  annuity  or  rent  during  his  life  payable  Moor,  472. 
yeav\y  at  Michaelmas,   and  the  Annunciation ;   in  this  case  the  ^ouls.  117. 
feoffee  hath  not  time  to  do  it  during  his  life,  but  he  ought  to  (f/)  where  one 
do  it  {d)  before  the  first  of  the  said  feasts,  for  otherwise  A.  can-  is  to  grant  a 
not  have  all  the  advantage  of  the  rent  intended  him  by  the  con-  reversion,  he 
dition.  may  do  it  any 

time  during 
his  life,  if  it  so  long  continues  a  reversion,  if  he  be  not  hastened  by  request.    Lev.  44. 
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Co.  Lit.  2C6.  If  an  obligor  or  feoffee  be,  by  force  of  the  condition  of  3 

(a)  But,  it  the  bond  or  feoffment,  to  pay  money,   or  make  a  feoflinent  to  a 

condition  be  ^                 1                ',.'''            1            1  ,    \ 

to  be  per-  stranger,  he  must  do  it  j^rescntly,  and  (c)  must  give  notice  to 

formed  to  the  ^^^^  stranger,  and  he  shall  net  save  the  condition  by  making  a 

party  himself  tender  theicof,  if  the  other  refuses  to  accept  of  it,  for  where  one 

only,  who  IS  undertakes  to  do  an  act  to  a  strang-er,  he  n:iust  at  his  peril  take 

to  take  advan-  .-    1             ,-                     n  •           ° 

tz'^e  of  the  ^^^^  °^  ^"^  periormance  or  it. 

breach  of  the  condition,  the  feoffee  is  not  bouud  to  do  it  before  request.     Roll.  Abr.  439 

Moor,  47a. 


Co.  Lit. 208.  b.  If  A.  be  bound  to  B.  that  C  shall  enfeoff  D.,  C  has  time 
6  Co. 31.  a.  during  his  life  to  do  it,  unless  he  be  hastened  by  request;  and 
Perk  6  ^  '^  ^'  "^^^^  ^  tender  thereof,  and  D.  refuse,  the  bond  is  saved ; 
cont.  ijBut  f*^^'  'the  obligor  undertakes  not  to  do  any  act  himself,  but  his 
the  text  seems  intent  is  to  enffafje  for  the  readiness  of  a  stranger  to  do  an  act 
to  be  law.         to  another  v/ho  shall  be  intended  to  be  a  friend  of  the  obligee, 

and  under  his  influence ;  but  in  the  said  case  if  the  condition 

were,  that  C.  should  enfeoff  Z>.  on  such  a  day,   C.  must  seek  Z>. 

and  give  him  notice  thereof,  and  request  him  to  be  on  the  land. 

at  the  day. 
Co.Lit.2i9.b.       If  the  condition   be  to  make  a  gift  in  tail  to  the  feoffor,  the 

remainder  to  a  stranger  in  fee ;  the  feoffee  has  time  during  his 

hfe  to  do  it,  because  the  feoffor  who  is  party  and  privy  to  the 

condition,  is  to  take  the  first  estate. 
Roll.  Abr. 43 9.       If  a  feoffment  be  upon  condition  to  re-enfeoff  the  feoffor  and 

fSS'^^:^         his  wife,  he  (b)  ought  to  do  it  upon  request. 

(A)  But,  if  not  '        V  ;      o  f  1 

hastened  by  request,  he  hath  time  during  his  life,  because  the  feoffor,  who  is  pn\y  to  the 
condition,  is  to  take  jointly  with  her.  Co.  Lit.  219.  Hetl.59.  But,  if  the  baron  dies,  the 
feoffment  must  be  made  to  the  wife  without  request.    Hetl.  56. 

a  Co.  3.  Man-       If  the  condition  of  an  obligation  be,   that  whereas  A.    the 
w'^'n  *Avf'         obligor  hath  conveyed  lands  to  B.  the  obligee,  if  ^.  the  obligor, 
o  .     r.440.  ^j^^  ^^  j^-g  gpj^^  .shall  do  all  acts  and  devices  for  the  better  assur- 
ance of  these  lands  to  -B.,  which  shall  be  devised  by  B.  or  his 
comisel,  then  the  obligation  shall  be  void ;  and  after  B.  devises 
and  tenders  a  release  to  be  sealed  by  A.  and  C.  his  son,  and  A. 
presently  seals,  but  C,  because  he  was  not  lettered,  nor  could 
read  it,  prays  B.  to  deliver  it  to  him,  to  shew  to  some  man 
learned  in   the  law,  who  may  inform  him  whether  it  was  ac- 
cording to  the  condition  ;  and  if  it  was  according  to  the  condi- 
tion, he  would  seal  it ;  this  is  a  breach  of  the  condition,   be- 
cause he  did  not  require  the  writing  to  be  read  to  him,  and  he 
was  bound  to  take  conuzance  of  the  law,  whether  it  was  ac- 
cording to  the  condition,  and  shall  not  have  reasonable  time  to 
shew  the  writing  to  his  counsel  learned  in  the  law,  to  be  in- 
structed by  them. 
Roll.  Abr.424.       If  the  condition  be  to  make  such  assurance,  ^c  to  the  obligee 
/^^'^A^^°"    as   the  obligee   shall  devise,   and   after  the  obligee  devise    an 
Moor  182^''    indenture,  ^c,  and  tender  it  to  him,  and  he  require  time  to 
S.C.  '  shew  it  to  his  counsel,  to  be  advised  thereupon,  which  is  denied 

(c)  But,  where  to  hira ;  yet  if  he  does  not  seal  it  (c)  presently,  the  condition  is 

broken. 
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broken,  because  the  condition  is  peremptory,  scilicet,  to  be  per-  a  man  shall 
formed  presently.  have  time  to 

advise  with  his 

counsel.    4  Leon.  190.     Cro.  Eliz.  9.     Roll.  Abr.  441.     Moor,  143. That  if  the  conJi- 

tion  be  to  make  such  assurance  as  his  counsel  shall  advise,  his  counsel  ought  to  draw 
and  engross  it,  &c.     Moor,  595. 

If  the  condition  of  an  obligation  be,  if  the  obligor  do  at  all  Roll.Abr.441. 
times  hereafter  within  the  space  of  one  month,  when  he  shall  Wentworth 
be  required,  make  such  further  act  and  acts,  assurance  and  as-  ^"    )   ^  ^7 
surances,   as   the  obligee  shall  by  his  counsel  demand,  for  the  241.  s.'c  ad- 
I'ecovery  of  one  annuity  of  30/.  due  from  J.  S.,  then  the  obliga-  judged. 
tion  to  be  void ;  in  this  case  if  the  («)  obligee  do  not  demand  any  («).!'  the  con- 
further  assurance  within  the  month  after  the  making  of  the  obli-  ^  !*'.°"^?^  ".° 
,        ,  T         .    ,  1  1      ,•      1  •  1  •      obligation  js 

gation,  yet  the  obligor  is  bound  to  make  rurtner  assurance  witnin  to  pay  5c/. 

a  month  after  request  made  after  the  month  past  since  the  making  uponthe  icth 
of  the  obligation ;  because  the  first  words,  scilicet,  at  all  times  o^  Jnnuari/ 

hereafter,  are  without  limitation :  and  the  other  words,  tsoithin  "'^^'^'  o"  three 
J       J  '  '  nioittiis   warii- 

one  month,  'when  he  shall  he  required,  refer  to  the  request,  scilicet,   \^-y„,  the  obli- 
he  shall  have  a  month  for  the  making  thereof  after  request;  for  gor  must  pay 
the  most  benign  construction  shall  be  made  to  make  this  agree-  *he  money 
ment  effectual ;  for  this  is  not  like  a  common  assurance,  by  which  "^^^  *  ^^  ^ 
It  IS  covenanted  to  make  further  assurance  within  seven  years,  next,  giving- 
because  the  use  in  such  case  hath  interpreted  it,  that  he  shall  the  obligee 

not  be  troubled  beyond  seven  years.  tXwcQ  months' 

•^  *^  wai'mng;  tor 

the  words  shall  betaken  most  strongly  against  the  obligor.  Lawson  v.  Widdi'ington,  Lev.  85. 
Ra3'm.  61.  but  said  by  Windham,  admitting  the  obligee  is  to  give  warning,  and  omits  it,  yet 
the  money  is  not  lost,  but  shall  be  paid  on  any  tlu-ee  months' warning.  Keb.  381.415. 
Terry  v.  Ward,     i  Lutw.  409.  S.  P. 

If  the  condition  be  to  do  a  thing  within  a  certain  time,  he  8  H.4.  14, 
may  perform  it  the  last  day  of  the  time  appointed. 

If  upon  a  mortgage  a  tender  be  made  of  the  money  at  the  Plow.  173. 
place,  at  any  time  of  the  day  specified  in  the  condition,  and  the  S  Co.  114, 
mortgagee  refuse,  the  condition  is  saved  for  ever,  and  the  mort-  Co.  Lit.  206. 
gagor  need  not  stay  at  the  place  appointed  till  the  last  instant  of  I  h.  6. 1*2. 
the  day,  because  by  the  expi'ess  letter  of  the  condition,  the  mo-  22  H.  6.  37. 
ney  is  to  be  paid  on  the  day  indefinitely ;  nor  needs  there  be  any  47  E.  3.  26. 
new  tender  afterwards  within  convenient  time,  because  by  the 
words  of  the  contract  both  parties  ought  to  acquiesce. 

If  the  condition  of  an  obligation  be,  to  deliver  to  the  obligee  Leon.  loi. 
twenty  quarters  of  corn  the  twentj^-ninth  of  February  next  fol-  adjudged. 
lowing  the  date,  and  the  next  February  hath  but  twenty-eight 
days,  he  is  not  bound  to  deliver  it  till  a  leap-year. 

If  an  obligation  bear  date  the  ist  of  May,  and  the  condi-  Cro.  Ja.  646. 
tion  is  to  pay  a  sum  of  money  the  15th  day  of  May  next  en-  adjudged;  but 
suing,  this  shall  have  relation  to  the  day,  and  not  to  the  month,   bdi"-^  brou^ht"^ 
so  as  to  be  payable  the  15  th  day  of  May  following,  and  not  to  the  parties"    ' 
15th  of  May  next  come  twelvemonth,  being  (6)  a  fortnight  after  compounded. 
the  date.  (*)  But,  where 

being  payable 
the  next  day,  the  Court  held,  that  it  should  have  relation  to  the  month.    Cro.  Ja  O7 

L  4  So, 
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Roll.Abr.442.  So,  where  an  obligation  was  made  the  17th  day  of  November, 
Vnce\.CoA.  j^i^fi  i\^Q  condition  was  to  pay  5/.  the  21st  oi'  November  following, 
^       d  C  ''^""■^   5^-  ^^^^  ^°*^*   ^^  December  next   after,  it  was  holdcn,  that 

the  first  5/.  ought  to  be  paid  the  21st  day  of  November  next  en- 
suing, and  that-  it  referred  to  the  day,  and  not  to  the  month. 
Hill,  r  Geo.  2.       But  it  hath  been  lately  adjudged,  that  a  bond  dated  12th  May 
in  B.  R.   Ket-  with  condition   to  pay  a  certain  sum  on  the  1 3th  of  May  next 
tic  V.  Jones,      fblloxving,  should  have  relation   to  the  month,   and  not  to  the 
day ;  for  it  is  said,  the  month  following  as  well  as  the  day  fol- 
lowing, which  the  present  month  cannot  be,  and  therefore  the 
money  not  payable  before  the  1 3th  of3Ia7/  come  twelvemonth ;  for 
these  contracts  are  to  be  construed  secundiun  snbjectam  materiam, 
and  the  meaning  of  the  parties. 
Go.  Lit.  4 7.  If  ^  "^''^"  enters  into  a  bill  obligatory,  for  the  pa3'ment  of  seve- 

392.  b.    3  Co,  ral  sums  of  money  at  [a]  several  days,  an  action  of  debt  will  not 
23.  a.  128.  b.    ije  tii[  xhe  last  day  is  past. 
Cro.Ja.  505.  "^       ^ 

Cro.  Car.  241.  («)  If  to  pay  20/.  in  manner  following,  viz.  lol.  at  one  clay,  and  10/.  at 
another  daj',  debt  lies  not  till  after  the  last  day,  because  one  entire  duty ;  but,  if  a  man 
binds  himself  to  pay ./.  .S".  10/.  at  one  day,  and  10/.  at  another  day,  after  the  first  day  debt  lies  for 
10/.  because  it  is  in  itself  a  several  duty.     Owen,  42.     [See  ace.  Coates  v.  Hewitt,  i  Wils.  80. 

Rudder  v.  Price,  i  H.  BI.547.] So,  if  A.  makes  a  bill  to  B.  for  the  payment  of  20/.  viz. 

lol.  &c.  and  thereby  covenants  and  grants  witli  B.  that  if  he  makes  default  in  either  of  the 
said  pavments,  he  will  then  pay  what  of  the  v/hole  shall  be  unpaid;  after  default  of  the 
first  day,  debt  lies  for  the  whole.     Leon.  208.  adjudged. 

Co.  Lit.  292.  So,  upon  a  contract,  debt  lies  not  till  all  the  days  of  payment 

3  Co.  22.  4  Co.  are  past;  for  where  there  is  but  (i)  one  contract  there  can  be 

?,"*;.  ^  S^?'J^'  but  one  debt,  and,  consequently,  but  one  action  of  debt  for  the 
S.p.    (b)  But,  p  .'         '  ^         •" 

if  a  recogniz-  recovery  of  it. 

ance  be  to  pay  money  at  five  several  days,  after  the  first  da}'  of  payment  execution  lies  for  the 
sum  that  then  ought  to  be  paid;  for  it  is  in  the  nature  of  several  judgments.  Co.  Lit.  292.  b. 
And  the  law  is  the  same  of  such  a  covenant  or  promise  to  pay  money,  <S:c.j  for  as  often  as  the 
money  is  not  paid  according  to  the  covenant  and  promise,  so  often  is  there  a  breach  of  the 
covenant  or  promise,  and,  consequently,  so  often  an  action  lies.     Co.  Lit.  292.  b. 

Hob.  178.  If  fl  bi'l  ^f  t^ebt  be  brought  against  an  attorne}'  upon  three 

Roll.  Abr.  785.  several  obligations,  and  upon  demand  of  oyer  it  appears  by  the 
'*^'^""^-.  ^^^-      condition  of  one  of  the  obligations,   that  the  day  of  payment 
•  "  f^  •        thereof  is  not  yet  come :  after  a  verdict  for  the  plaintiffj  upon 
conditions  performed    being  pleaded,    and  costs  and  damages 
given,  though  the  plaintiff' cannot  have  judgment  for  this  obliga- 
tion, of  which   the  day  of  payment  is  not  yet  come;  yet  upon 
his  release  of  costs  and  damages,   he  shall   have  judgment  for 
the  other  obligations. 
Mich.  7  G.  2.         If  ^y  bond,  money  be  payable  by  instalments,  and  in  such 
Webbv.Di-      manner,  that  the  non-payment  of  a  particular  sum,  at  a  particu- 
vile.  lar  day,  makes  a  forfeiture  of  the  whole  bond ;  and  accordingly, 

for  the  nonpayment  of  such  sum,  there  is  a  verdict  for  the 
plaintiff',  finding  it  the  deed  of  the  party  ;  though  in  strictness  the 
whole  bond  is  forfeited,  yet  u})on  the  defendant's  bringing  into 
court  all  that  the  master  shall  hold  to  be  due,  and  letting  the 
terdict  stand  as  a  security  for  future  payment,  the  Court  will  by 
rule  stay  all  further  proceedings  on  the  bond.  * 
*  Vide  statute  8  &  9  W.  3.  c.  11.  $  8. 

4.  J£ 
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4.  At  vchat  Place  it  may  he  'perfwmcd. 

If  a  place  be  limited  and  agreed  on  by  the  parties  where  the  RoU.Abr.  44^, 
condition  is  to  be  performed,  the  party  who  is  to  perform  it  is  446. 
not  obliged  to  seek  the  party  to  whom,  8^c.  elsewhere,  nor  is  he  («)B"t.""c 
to  whom  it  is  to  be  performed  («)  obliged  to  accept  of  the  per- '  another  phce, 
formance  elsewhere.  it  is  good. 

Moor,  367.  pi.  502. 

Rent  reserved  payable  yearly  is  to  be  paid  on  the  land;  so,  21  E. 4.6. 
if  a  man  leases,  rendering  rent,  and  the  lessee  binds  himself  in  ?.°  g  ^"  ^r" 
20/.  to  perform  the  covenants ;  this  does  not  alter  the  place  of  the  condition 
payment  of  the  rent,  for  it  may  be  tendered  (6)  on  the  land  with-  is  for  perform- 
out  seeking  the  obligee.  ^"ce  of  ho- 

mage,  or  other 
special  corporeal  serdce,  to  the  person  of  the  lord,  the  tenant,  by  the  law  of  convenience, 
ought  to  seek  him  in  any  place  in  England.     Co.  Lit.  an.  a. 

But,  if  a  man  makes  a  feoffment,  upon  condition 'that  the  Lit.  $78.   Co. 
feoffor,    upon    pajonent   of  10/.    may    enter,    <^c.,   the  money  ^i^- ^lo- 
being  a  sum  in  gross,  and  collateral  to  the  title  of  the  land,  the 
feoffor  must  tender  the  money  to  the  person  of  the  feoffee-if  in 
JEngland. 

If  the  condition  of  a  bond  or  feoffinent  is  to  make  a  (c)  feoff"-  Co.  Lit.  aio. 

ment,  it  is  sufficient  to  tender  it  upon  the  land :  because  the  estate  v)  Otherwise, 
,      ,.  ^  it  to  make  an 

must  pass  by  hvery.  ...  absolute  estate 

of  inheritance,  unless  he  first  gives  notice  that  he  will  do  it  such  a  time  by  feoffinent.    Allen, 
24.     Stile,  61.  adjudged. 

If  the  condition  of  an  obligation  or  feoffinent  be,  to  deliver  Co.  Lit.  210. 
twenty   quarters  of  wheat,    or  twenty  load  of  timber,  S^c.  to  ^  Leon.  260. 
the  obligee  or  feoffee,  the  obligor  or  feoffor  is  not  bound  to    '    ' 
carry  the  same  about,  and  seek  the  feoffee,  but  the  obligor  or 
feoffor,  before  the  day,  must  go  to  the  obligee  or  feoffee,  and 
know  where  he  will  appoint  to  receive  it,  and  there  it  must  be 
delivered. 

If  by  the  condition  of  the  obligation  money  be  to  be  paid  to  Cro.  Eliz.  14, 

the  obligee  at  or  before  the  29th  of  September-  at  such  a  place,  it  ^°°l'  ^^^* 

cannot  be  tendered  at  the  place  before  the  last  day,  unless  the  c:^!L!?.,^'„j 
IT         •      I  1  •       •       1  -CI        IT  1      iSmipson,  aa= 

obligee  IS  there  ready  to  receive  it ;  but,  it  the  obligor  meet  the  judged.    Co. 

obligee  at  a  place  before  tlie  day,  he  may  there  tender  it,  and  the  Lit.  211.  Salk, 

obligee  ought  to  receive  it.  ^4o.  S.  P. 

If  ah  obligation  be  conditioned  to  be  at  A.  at  a  certain  day  Moor,  545. 

there  to  choose  tw^o   arbitrators,    to  be  joined  to  two  others  Marsh  v.  Ed- 

to  be  chosen  bv  the  obliffee,  to  arbitrate  all  matters  between  """    •    ^""^ 
^1  1  1   *^      1       1  ^     •  1  •  1         ^         1  •         EI1Z.549.S.  C. 

them,  he  ought  to  be  there  in  such  a  time,  that  tne  arbitra-  adiucked  that 

tors  may  be  chosen  and  all  ended  that  day ;  and  therefore  his  the  plea  was 
pleading,  that  he  was  there  the  last  instant  to  make  his  choice,  is  naught ;  be- 
not  sufficient,  cause  he  shew 

ed  not  what 
iioiu-  of  the  day  he  came,  or  how  long  he  continued  there,  nor  that  his  arbitrators  were  pre- 
sent  there  also. 

If 
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21  Ed.  4.  6.  b. 


21  E.4.  52' 

Bro.  Condi- 
tion, 174. 

Roll.  Abr.  545. 
Musgrave  v. 
Robinson. 

Co.  Lit.  211.  a. 
Dyer,  354-  pl- 
2  2.  Latch.  158. 
8  Co.  9a.  b. 
[Where  the 
giving  of  no- 
tice becomes 
impossible  by 
the  act  of  the 
person  to  whoi 

6  Mod.  227. 
259.  Fitzhugh 
v.Dennington. 
2Salk.585. 
S.  C.  adjudged 
•per  totain  Cu- 
riam, on  a  writ 
of  error  of  a 
judgment  in 
the  marshal's 
court  for  the 
plaintiff,  and 
the  judgment 
there  reversed. 


CONDITIONS. 

If  the  condition  of  an  obligation  be  to  pay  a  small  sunij  and 
no  place  be  limited,  he  ought  to  seek  the  obligee  wherever  he 
may  be  fomid. 

If  the  condition  of  an  obligation  be  to  pay  i  o/.  at  D.  such  a 
day,  or  10/.  at  S.  such  a  day,  if  he  tenders  it  at  D.  the  first  day, 
the  condition  is  saved. 

If  the  condition  of  an  obligation  be,  to  appear  coram  justici- 
ariis  apud  Westmoiiasterium,  he  ought  to  appear  in  C.  B.,  and 
not  in  B.  B.,  for  this  is  not  the  style  of  the  King's  Bench. 

If  a  man  is  bound  to  pay  20/.  at  any  time  during  his  life  at  a 
place  certain,  the  obligor  cannot  tender  the  money  at  the  place 
when  he  will,  for  then  the  obligee  should  be  bound  to  perpetual 
attendance ;  and  therefore  the  obligor,  in  respect  of  the  uncer- 
tainty of  the  time,  must  give  the  obligee  notice,  that  on  such  a 
day,  at  the  place  limited,  he  will  pay  the  money;  and  then  the 
obligee  must  attend  there  to  receive  it. 
n  it  was  to  be  given,  it  shall  be  dispensed  with.     Salk  214.] 


By  the  condition  of  an  obhgation,  a  master  is  bound  to  make 
his  apprentice  free,  on  request,  at  the  end  of  seven  years ;  and 
in  debt  on  this  obligation  the  master  pleads,  that  ad  Jinem  of 
the  said  seven  years,  or  after,  till  the  time  of  action  brought,  he 
was  not  requested ;  and  it  was  holden,  that  in  this  case  the  re- 
quest was  material,  being  part  of  the  condition ;  and  Holt  held, 
that  the  request  here  ought  to  have  been  on  the  most  convenient 
time  of  the  last  day  of  the  seventh  year,  and  that  it  vv'ould  come 
too  late  the  next  day;  but  Poxvell  inclined,  that  a  request  in  a 
day  or  two  after  the  seven  years  would  do  well. 

2  Ld.  Raym.  1094.     3  Salk.  309.  pl.  i- 


5.   What  shall  be  said  a  sufficient  Performance. 
J  Co.  95.  b.  If  a  man  makes  a  feoffinent  in  fee,  upon  condition  that  the 

96.  a.  Cro.  feoffor,  within  a  year  after  the  death  of  tlie  feoffee,  pay  to  his 
^bz.  383,384.  jjyjj.g^  executors,  or  administrators,  100/.,  that  then  the  feoffor 
Gouls.  177.  shall  re-enter;  the  feofi'ee  makes  a  feoffment  over,  and  dies; 
Poph.  99.  Co.  the  feoffor  pays  the  100/.  within  the  year,  and  the  heir  pays 
Litt.  209.  back  30/. ;  this  is  a  partial  and  fi-audulent  pajunent,  and  no  good 

S  r  b^t^  performance  of  the  condition,  to  defeat  the  estate  of  the  [second] 
<5oodall  and  feoffee ;  but,  if  the  whole  money  had  been  paid,  it  had  been 
Wiat.  good ;  because  the  payment  is  to  be  made  to  the  persons  men- 

tioned in  the  condition,  and  not  to  the  assignee  of  the  land,  who 
is  not  named  therein. 

If  A.  is  bound  to  B.  in  an  obhgation,  conditioned  that  A. 
shall  deliver  to  B.  before  such  a  day  an  obligation,  in  which  B. 
is  bound  to  A. ;  {a)  xi  A.  sues  B.  upon  the  obligation,  and  recovers, 
and  after,  before  the  day,  dehvers  it  to  B.^  this  is  no  perform- 
ance of  the  condition ;  for  notwithstanding  the  delivery  of  the 
obligation,  he  may  take  benefit  of  the  judgment  j  and  so  the  in- 
tent of  the  condition  is  not  performed. 


Cro.  Eliz.  7. 
Moor,  709. 
Gouls.  177. 
Leon.  52.  S.  P. 
(«)  Sid.  48. 
Raym.  25. 
Keb.  103.  Like 
point   in    case 
of  a  covenant 


— So,  in  case  of  a  promise.    Roll.  Abr.  448. 


If 
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If  ^4.,  being  a  common  brewer,  covenants  that  B.  shall  have  Kajm. 464, 
seven  parts  of  all  his  ffi-ains  made  in  his  brew-house  for  seven  \  J^n^s,  191. 
■i      c         4  \.     •  ^  *-4.-  r  1  ■  1  .     o.  L.  between 

years,  and   after  A.  puts  m  great  quantities  01  hops  into  his  Oriffitli  and 

malt,  of  wliich  the  grains  were  made,  by  means  whereof  the  Goodland,  ad- 
grains  are  spoiled,  this  is  a  breach ;  because  in  all  contracts  the  jiu'ged,though 
intention  of  the  parties  is  to  be  considered;  and  here  it  was  the  ""J^cted  case 
intention  of  the  parties,  that  B.  should  have  the  grains  for  the  ^ot  covenant- 
use  of  his  cattle,  and  they  v/ill  not  eat  them  when  hops  are  put  for  that  it  was 
into  them.  '  performed  by 

the  delivery  of 
the  grains,  the  plaintiff  shevdng  for  a  breach,  that  the  defendant  had  si<3(/o/c  4"  ca//ia<?,  to  de- 
ceive the  plaintiff  of  the  benefit  of  the  covenant,  mixed  hops  with  his  malt,  by  which  he  had 
disabled  himself  to  perform  the  intent  of  the  agreement. 

So,  if  I  covenant  to  deliver  so  many  yards  of  cloth,  and  cut  RajTn.  464. 
it  in  pieces,  and  deliver  it,  this  is  a  breach;  for  the  law  regards  W."  the  con- 
the  {b)  real  and  faithful  performance  of  contracts,  and  discounte-  j^q^j  ^^  ^^ 
nances  all  such  acts  as  are  done  infraudem  legis.  *      50/.  though  it 

is  not  said  of 
money,  yet  it  must  be  so  intended ;  and  the  obligee  cannot  tender  fifty  pound  weight  of  stone. 
Sid.  151.  Said  by  Twisden,  that  he  remembered  it  to  have  been  adjudged. — [So,  if  a  tenant, 
who  hath  covenanted  to  leave,  at  the  end  of  the  term,  so  many  acres  of  hop-land,  leave  them 
in  patches,  having  ginibbed  up  the  land  in  several  parts  between,  this  is  clearly  a  breach.] — 
But  if  a  man  covenants  that  his  son,  then  infra  annos  nubilcs,  shall  many  the  daughter  of  ^. 
before  such  a  day,  and  he  njarries  her  accordingly,  but  at  the  age  of  consent  disagrees  to  the 
marriiige,  yet  is  the  covenant  performed ;  for  it  was  a  marriage,  though  subject  to  be  defeated 
by  disagreement,  and  no  other  coidd  be  had  within  the  time.     Owen,  25.  adjudged. 

[If  the  condition  of  a  bond  be  to  render  a  fair,  just,  andjper-  Backev.  Proc- 

fect  account  in  xiviting  of  all  sums  7'eceived ;  if  the  obligor  neglect  *°^'  ^o"g'' 
to  pay  over  such  sums,  it  is  a  breach  of  the  condition.] 

If  a  man  assumes  to  make  a  surrender  of  a  copyhold,  upon  Allen,  68. 
request,  he  is  not  bound  to  make  it  into  the  hands  of  two  cus-  Stile,  107.  ad- 
tomary  tenants;  for  that  is  but  a  particular  way  of  making  a  a^infohlK      j 
surrender,  grounded  upon  a  particular  custom.  to  make  an 

assurance  as 
the  obligee  shall  devise,  he  is  not  bound  to  acknowledge  a  fine  by  dedimiis  ;  for  that  is  but  a 
special  way  of  taking  the  cognizance.     Allen,  69.  —  Seem,  if  there  is  a  pro^aso  that  he  shall 
not  go  above  five  miles  from  his  house,  and  his  house  is  above  five  miles  from   Westminster. 

Allen,  69. Covenant  to  make  an  estate  to  A.,  and  it  is  made  to  B.,  to  the  use  of  A.,  and 

whether  good,  Godb.  95.  per  Curiam  dubitatur,  and  vide  Cro.  Eliz.  825. ^If  one  man  is 

bound  to  make  to  another  a  sure,  sufficient,  and  lawful  estate  in  certain  lands,  by  the  advice 
of  cT.  S. ;  if  he  makes  an  estate  to  him  according  to  the  advice  of/.  S.,  be  it  insufficient,  or  not 
lawfiJ,  he  is  excused  of  the  obligation.  5  Co.  23.  b. — Where  the  condition  is  to  deliver  a 
release  to  the  obligee,  it  is  not  enough  to  say  that  it  was  written,  and  wax  affixed  to  it,  and 
tliat  he  was  ready  to  seal  and  deliver  it,  but  that  the  obligee  refused  to  accept;  for  he  ought 
to  have  done  all  that  he  could ;  and  he  might  have  sealed  it  not^\ithstanding.  a  Roll.  Rep. 
338. 

If  a  man  by  indenture  bargains  and  sells  his  lands  to  another  And.  27. 
in  fee,  and  covenants  to  make  thereof  to  the  vendee  a  good  and  ^^"^^1. 36. 
sufficient  estate  before  Christmas  next,  and  before  Christmas  the  adiud^ed        ' 
vendor  causes  this  deed  to  be  enrolled,  yet  this  is  not  a  good  per- 
formance; for,  by  the  intention  of  the  covenant,  eome  other 
assurance  was  to  be  made. 

If 
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Cro.  Eliz.  476.  If  one  be  obliged  to  assure  twenty  acres  of  land,  the  acres  shall 
665.  6  Co.  67.  i)e  accounted  according  to  the  estimation  of  the  country  where 
Poph. 55.  Lio.  ^j^g  j^^j  ^-  ^^^  j^^j.  gj;cording  to  the  measure  limited  by  the 
Ehz.  681.  '  »  -^ 

statute. 

Moor,  570.  If^.  covenants  with  /?.  to  make  such  assurance  of  all  his 

(n)  U  A.  cove-  lands  at  the  costs  of  B.,  as  B.  or  his  counsel  shall  {a)  advise,  B. 
nants  to  make  j^^^  require  one  assurance  for  one  parcel,  and  another  assurance 
oHandsTo"^!  ^^^  another  parcel ;  for  being  to  be  made  at  the  costs  of  B.,  it  is 
as  the  counsei  no  prejudice  to  A. 
of  2?.  shall  de- 
vise, B.  himself,  though  learned  in  the  law,  cannot  devise  the  assurance,  but  it  ought  to  be 
devised  by  some  of  his  counsel ;  Tor  if  the  partj'  himself  might  advise  it,  then  it  vould  be  no 
plea  to  say  fjuod  concilmm  nonc'i-dit  r-  '"amentum.  Roswell's  case,  5  Co.  19.  b.  Cro.  Eliz. 
397.  S.  C.     Clifton  V.  Gibbonj  Cro.  Eliz.  465.     Roll.  Abr.  466.  contr. 

Moor,  570.  But,  if  the  assurance  is  to  be  made  at  the  costs  of  the  cove- 

Cro.  Eliz.  681.  jiantor,  if  an  assurance  of  part  only  is  required,  he  must  make  it; 
but  then  he  is  discharged  from  making  any  assurance  of  the  residue. 
Yelv.  44.  If  the  condition  of  an  obligation  be,  that  the  obligor,  before 

Moor,  682.  Michaelmas,  shaH  make,  Sfc.  all  and  every  reasonable  act  and 
S.C. adjudged,  ^jji^g  foj-  assur*  g  the  manor  of  D.  to  J.  S.  and  his  heirs,  and 
bein-T  to  do  all  ^^^  obligee  request  him  generally  to  convey,  the  obligor  must 
ads,  (?jc.  to  be  make  an  assurance ;  and  if  thereupon  the  obligor  make  a  feoff- 
required  by  the  ment,  and  the  obligee  after  request  a  fine,  the  obligor  must 
obligee;  but  acknowledge  it;  and  so  upon  every  request,  he  ought  to  make 
been  to  be  de-  several  assurances. 

vised  by  the  obligee  or  his  counsel,  he  ought  to  have  shewed  he  had  devised,  and  requii-ed  such 
a  particular  feofiinent  or  fine. 

Cro.  Ja.  251.  If  a  man  covenants  to  make  further  assurance,  and  to  do  any 
sr^^d^^d  d-  ^ct  or  acts,  c^'^.  which  shall  be  devised,  Sfc,  and  a  note  of  a  fine 
because  the  '  ^^  tendered,  and  he  is  required  to  acknowledge  it  before  a  judge 
note  is  an  act  of  assise,  he  must  acknowledge  it,  though  no  writ  of  covenant  is 
preparatory  depending;  for  he  hath  covenanted  to  do  every  act,  and  this 
for  the  fine ;  ^^^^  ^^  ^  ^^^^  j^  ^^^  ^^^  ^^^  whether  it  be  well  levied,  or  to  no 
and  the  writ  01  .  .  , 

covenant  may  purpose,  is  not  material. 

be  sued  out  after ;  and  so  it  is  an  act  for  urther  assurance,  though  the  writ  of  covenant  is  not 
depending.     Bulst.  90.  S.  C.  and  vide  Latch.  186.    And.  56. 

(b)  Lit.  $352.  If  ^.  (b)  enfeoffs  B.  upon  condition  that  B.  shall  make  a  gift 
rw  1'  ^^^  ^^  ^^'^  ^°  ^^^  ^^^  yfi^e,  and  the  heirs  of  their  two  bodies,  re- 
180.  Roll.  Abr.  niainder  to  the  right  heir  of  the  feoffor,  and  ^.  dies,  J3.  ought 
451.  Eq.  Abr.  to  make  an  estate  for  life  to  the  wife,  (c)  without  impeachment 
jg  and  post.      of  waste,  remainder  to  the  heirs  of  ^. ;  for  the  estate  shall  be 

<c)  And  yet  if  j^^de  as  near  the  intent  of  the  condition  as  it  can  be. 

the  wile  ac- 
cepts the  estate  for  life  without  this  clause,  it  is  good ;  because  the  estate  for  life  is  the  sub- 
stance of  the  grant,  &c.     Co.  Lit.  219.  b. 

T^^orv.  Bird,       [The  condition  of  a  bond  was,  that  the  obligor  should  leave 

I     lis.  280.      200/.  to  the  children  by  his  intended  wife  jointly :  the  obligor 

left  four  children,  and  by  will  gave  the  eldest  son  an  estate  in 

^  land  of  more  than  the  value  of  50/.,  ^nd  to  the  other  three  50/. 

a-piece> 


(P)  Of  performing  the  Condition.  I57 

a-piece,  to  be  paid  as  they  should  respectively  attain  their  ages 
of  twenty-one.  By  the  Court  —  The  giving  the  three  children 
the  several  legacies  of  50/.  each,  to  be  paid  at  twenty-one,  and 
the  landed  estate  to  the  eldest  child,  is  not  a  performance  of  the 
condition :  there  is  a  great  difference  between  leaving  the  chil- 
dren 200/.  jointly,  and  giving  them  several  legacies  at  twenty- 
one;  it  was  intended  there  should  be  a  benefit  of  survivorship, 
and  the  land  cannot  survive;  besides,  there  is  no  present 
provision  for  the  children,  which  was  plainly  intended  to  be 
made  by  the  bond;  therefore,  there  must  be  judgment  for  the 
plaintiff] 

If  the  condition  be  in  the  copulative,  and  it  is  not  possible  to  Ovien,  53. 

be  performed,  it  shall  be  taken  in  the  (a)  disjunctive.  Leon.  74. 

Gouls.  71. 
Roll,  Abr.  444.    («)  As,  if  the  condition  be,  that  he  and  his  executors  shall  do  such  a  thino- 
this  is  in  the  disjunctive,  because  he  cannot  have  an  executor  in  his  life-time,     ai  Ed.  4.  44.  b. 

Roll.  Abr.  444.  S.  C. So,  if  the  condition  be,  that  he  and  his  assigns  shall  sell  certain  goods, 

this  is  in  the  disjunctive,  because  both  cannot  doit,     zi  E.  4.  44. b.     Roll.  Abr. 444.  S.  C. 

If  a  lease  be  made  to  husband  and  wife  for  twenty-one  years,  Co.  Lit.  225.  au 
if  the  husband  or  wife,  or  any  child  between  them,  so  long  M^oor,  239. 
lives,  and  the  wife  dies  without  issue,  yet  the  lease  shall  continue  (joyj/  ^j ' 
during  the  life  of  the  husband ;  for  the  disjunctive  referreth  to  And.  161.* 
the  whole,  and  disjoineth  the  latter  part,  not  only  as  to  the  Leon.  244. 
child,  but  also  to  the  baron  and  feme ;  so  that  the  sense  is,  if  the  ^^°'  ^^^^'  ^^9' 
baron,  feme,  or  any  child  should  so  long  live. 

So,  if  an  use  be  limited  till  A.  shall  come  from  beyond  sea,  and  Co.  Lit.  225.0. 
attain  to  his  full  age,  or  die:  if  he  comes  from  beyond  sea,  or  Leon.  243. 
attains  his  full  age,  the  use  ceases.  Cro.Lliz.  270, 

If  a  devise  be  made  upon  a  chsjunctive  condition,  to  be  per-  Palm.  76. 

formed  by  the  devisee,  he  hath  his  (b)  election.  (*)  ?.^j  ^^  the 

•^  ^  '  _  condition  be 

to  enfeoff  the  obligee  of  2).  or  S.  the  obligor  hath  his  election.  18  E.4.  17.  b,     5  Co.  22.  a. 
But  for  this  vide  title. Election,  and  Roll.  Abr.  446. 

If  an  obligation  be  conditioned  to  pay  B.  or  his  heirs  annually  Cro.  Ja.  594. 
1 2/.  at  Midsumvier  and  Christmas,  or  to  pay  him  or  his  heirs  adjudged. 
at  either  of  the  said  feasts   150/.,  the  obligor  hath  election  to 
pay  the  12/.  or  the  150/.,  though  he  may  at  any  time  detemiine 
the  payment  of  the  12/.  by  the  payment  of  the  150/. 

If  A.  covenants  with  B.  that  A.  or  his  son  C,  or  either  of  2  Sid.  107.  Si? 
them,  shall  work  wnth  B.  at  the  grinding  and  polisliing  of  glass,  Paul  Neele 
B.  paying  to  each  of  them  so  much,  c§r.,  audi?,  requests  C.  to  ^j-  j  ^^' 
work  with  him,  4c. ;  if  he  doth  not,  the  covenant  is  broken  ;  for 
B.  had  the  election  to  require  both  or  either  of  them  to  work 
with  him. 

If  an  obligation  be  conditioned  to  pay  money  if  a  ship  puts  Lev. 54.  Sayer 
to  sea,  or  the  goods  or  the  obligor  return  safe,  and  the  obligor  ?"d  Glean,  ad- 
dies  before  his  return,  yet  the  money  is  payable ;  for  all  those  J"'^^  * 
things  being  contingent,  and  it  being  uncertain  which  of  them  will 
liappen,  the  lav/  supplies  the  words  'johich  shall frst  happen,  and 
forecloses  the  election  of  the  obligor ;  {a)  and  it  is  not  like  the  case  (a)  Vide  Cio, 
where  a  man  is  bound  to  pt-.y  money  at  Lady-day  or  Michaelmas,  ^''^-  380. 
and  he  dies  after  Lady-day,  and  before  Michaeknas. 

[Where 
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Box  V.  Day, 
I  Wils.  59. 


Resvel  and 
Coats  ad- 
judged. 


Leon.  69. 
Moor,  241. 


Mod.  265.  ad- 
Judged  by 
three  judges 
nki,  against 
Windham, 
who  said  the 
CGndition  is 
not  disjunctive 
till  request  to 
seal  a  deed  of 
S.  C.  adjudged 
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[Where  the  condition  of  a  bond  was,  that  the  defendant 
should  not  marry  any  other  person  but  the  plaintiff,  and  should 
pay  1,200/.  in  case  she  did  so,  or  refused  to  marry  the  plaintiff 
within  a  month  after  her  father's  death ;  and  the  defendant  mar- 
ried in  her  father's  life-time ;  the  Court  strongly  inclined  to  think 
the  bond  forfeited,  and  the  money  immediately  payable.] 

So,  where  the  condition  of  a  bond  was,  that  the  obligor 
should  bring  the  son  and  daughter  of  J.  S.  at  their  full  age  to 
give  such  releases  as  a  third  person  should  require ;  the  defendant 
pleads  that  the  son  is  alive,  and  under  age ;  and  on  demurrer  to 
this  plea,  it  was  held,  that  the  force  of  the  bond  was  not  sus- 
pended till  they  are  both  of  age,  because  it  is  to  be  taken  not 
conjunctively,  but  respectively  and  distributively ;  for  the  obligor 
undertakes  that  the  daughter  shall  release  at  her  full  age,  as  well 
as  the  son ;  and  if  she  does  not,  the  condition  is  broken. 

If  the  condition  of  an  obligation  be  to  pay  30Z.  or  twenty 
kine,  within  a  month  after  the  death  of  K.,  at  the  election  of 
the  obligee,  he  must,  at  his  peril,  make  his  election  within  the 
time  limited ;  for  the  obligor  is  not  bound  to  tender  both  ;  but, 
where  the  condition  is  to  pay  such  a  day  i  ol.  in  gold  or  silver, 
at  the  election  of  the  obligee,  if  he  does  not  make  his  election 
before  the  day,  yet  the  duty  remains  payable,  being  parcel  of  the 
penalty. 

If  the  condition  of  an  obligation  be,  that  if  the  obligor,  witliin 
six  months  after  the  death  of  B.,  shall  assure  a  rent  of  20I.  yearly 
to  C,  as  the  counsel  of  C.  shall  adWse,  at  the  costs  and  charges 
of  C,  if  C.  require  the  same;  or,  if  the  obligor  shall  not  grant 
the  rent,  if  then  he  shall  pay  to  C.  300/.,  the  obligation  shall  be 
void ;  and  B.  dies,  and  C.  tenders  no  grant  of  the  rent  within 
the  time;  the  obligor  vis  not  bound  to  pay  the  300/. 


annuity;  and  that  therefore  the  obligor  ought  to  pay  the  300/. 
per  totam  Curiam. 


z  Mod.  201. 


s  Mod.  304-  If  the  condition  of  an  obligation  be,  that  the  obligor  shall  work 

Wright  and      qu|.  ^q/^  ^t  the  usual  prices  in  packing,  when  the  obligee  shall 

iiull  adjudge     Yioxe  occasion  for  himself  or  friends  to  employ  liim  therein,  or 

otherwise  shall  pay  him  40/. ;  if  the  obligee  hath  no  occasion  to 

make  use  of  him  in  packing,  he  must  pay  the  40/. 

II  On  a  recognizance  in  the  Marshal's  Court  to  surrender  the 
principal  to  the  gaoler  of  the  Palace  Court,  if  he  should  be  con- 
demned ;  a  surrender  of  him  to  the  King's  Bench,  the  proceed- 
ings having  been  removed  thither,  was  holden  to  be  a  good  per- 
formance of  the  condition,  li 


Freshwater  v. 
Eaton,  I  Str. 
A9- 


(Q)  What 
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(Q)  What  shall  excuse  the  Non-performance  :  And 

herein, 

I.  Of  the  Act  of  God. 

T>  EGULARLY,  if  a  condition,    which  was  possible  at  the  Roll.  Abr.  449. 

making  thereof,  {a)  becomes  impossible  by  the  act  of  God,  Co.  Lit.  206. 
the  obligation  is  discharged.  ^  ^^^^  \\Wth*e 

sickness  of  the  wife  will  excuse  the  husband  and  wife  from  levjing  a  fine,  the  condition  being 
to  levy  it  upon  the  reasonable  request  of  the  obligee.     Moor,  124.  pi.  370.    Leon.  304. 


If  a  man  be  let  to  mainprize,  it  is  a  good  plea  at  the  day  when  But  for  this 

and  Roll.  Abr. 


the  manucaptors  ought  to  have  the  body,  4'(^.,  for  the  manu-  '"^^^  *^^^^  ^"*^- 


captors  to  say  that  he  who  was  let  to  mainprize  was  dead  before 
the  day,  so  that  they  could  not  have  his  body  at  the  day. 

If  a  man  covenants  to  build  an  house  before  such  a  day,  and  Roll.  Abr. 450. 
after  the  plague  is  there  before  the  day,  and  continues  there 
till  after  the  day ;  this  shall  excuse  him  from  the  breach  of  the 
covenant,  for  the  not  doing  thereof  before  the  day;  for  the  law 
will  not  compel  a  man  to  venture  his  life  for  it ;  but  he  may  do 
it  after. 

If  the  condition  consists  of  two  parts  in  the  disjunctive,  in  5  Co.  22. 
which  the  party  hath  an  election  which  of  them  to  perform,  and  Laughter's 
both  possible  at  the  time  of  making  the  condition,  and  one  be-  ^^^^j.  ^^'„'^  ' 
comes  impossible  afterwards  by  the  act  of  God;  this  shall  excuse  c'ro.  Eliz.  398. 
the  performance  of  that  and  the  other  also;  for  otherwise  his  S.C.  The  con- 
election  should  be  taken  away  by  the  act  of  God.  dition  being, 

aliened  his  wife's  lands,  if  he  should  purchase  other  lands  of  as  much  value  to  his  wife  and  hef 
heirs,  or  should  leave  her  the  value  by  his  will,  then  the  bond  should  be  void,  and  he  aliened 
his  wife's  lands ;  and  before  any  purchase  made  the  wife  died,  leaving  B.;  Gaudei/  held,  that 
he  ought  to  purchase  lands  to  the  heir  of  the  wife.  JSt  vide  Cro.  Eliz.  277.  864.  Moor,  432. 
645.     2  Jones,  95.     3  Keb.  738.  761.  770.     Mod.  265. 

But  it  hath  been  holden,  where  the  condition  was  to  make  the  Salk.170.pl.  3, 
obligee  a  lease  for  life  by  such  a  day,  or  pay  him  100/.,  that  P^r'Trcbi/ Ch, 
though  the  obligee  die  before  the  day,  his  executor  shall  have 
the  100/.,  and  the  ground  of  Laughter'' s  case  was  denied  to  be 
universal. 

If  a  condition  consists  of  two  parts,  of  which  one  was  not  pos-  j  Co.  22.  Cro. 
sible,  at  the  making  of  the  condition,  to  be  performed,  he  ought  ^h?.  78c.  S.P. 
to  perform  the  other.  J)a^as,  i  Bos, 

&  Pull.  242.  S.  P. 

As,  if  the  condition  be  to  enfeoff"  J".  S.  or  his  heirs,  when  he  21  E.  3.  30. 
comes  to  such  a  place ;  he  is  bound  to  enfeoff  J.  S.  when  he  comes,  ^°^^'  Abr.450. 
because  the  other  is  not  possible ;  for  he  cannot  have  an  heir 
during  his  life,  and  so  he  had  not  any  election. 

If  a  condition  of  an  obligation  be  to  make  an  assurance  of  Roll.  Abr.450. 
certain  land  to  the  obhgee  and  his  heirs,  and  after  the  obligee  Jones,  180. 
J-  .1  1  ,  ?      1  1  ■   1    •      p      ^1  ■  ^       Palm.  552. 

dies,  yet  he  ought  to  make  the  assurance  to  ins  hen- ;  tor  this  co- 
pulative and  his  heirs  shall  have  the  signification  of  a  disjunctive. 

If 


160  CONDITIONS. 

Roll.Abr.45i.       If  the  condition  of  an  obligation  be  to  enfeoff  two  before  such 

N.Bendl. 35-     a  dav,  and  one  die  before  the  day:  yet  he  oudit  to  enfeoff  the 

S-P-^-^-^^'-  other: 
Montague. 

Roll.  Abr.  451.       If  the  condition  of  an  obhgation  be,  that  whereas  a  marriage 

Wood  ami        jg  intended  between  A.  and  B.  if  the  said  marriage  takes  effect, 

J    '^^-'  J., I        and  if  5.  the  wife  survives  A.,  and  does  not  receive  300^.  of /i. 

S.  C.  a'djudsed,  by  his  will,  or  by  the  custom  of  Lo^idoUy  within  three  months 

cont.  2oer  totam  after  the  death  of  A.^  that  then  if  the  obligor  pays  to  B.  or  her 

CwriflM.  Palm,  executors,  500/.  within  six  months  after,  the  obligation  shall 

^^loeAco'nt  '  ^^  void;  and  after  the  marriage  takes  effect,  and  B.  survives  A., 

ancf  itwas  said  and  dies  within  three  months,  without  receiving  any  thing  of  the 

that  there  was  said  300/.  by  the  will  of  A,,  or  by  the  custom   o^  London,',  it 

no  difference     seems  the  death  of  B.  within  the  three  months  shall  not  excuse 

t"on"is  Tn^a '^"  ^^  obligor  to  pay  the  500/.  to  the  executors  of  J3.,  because  it  is 

stranf^er  or  in  not  any  disjunctive  condition  of  which  the  obligor  hath  any  clec- 

the  obligor.       tion  to  do  the  one  or  the  other ;  but  the  condition  is,  that  if  a 

*  The  text      stranger  does  not  pay  so  much  within  a  time,  that  he  himself 

la'v""^  will  pay  another  sum,  so  that  the  death  of  the  party,  who  is  to 

receive  fi*om  the  stranger,  shall  not  excuse  the  obligor.* 
a  Brownl.  97.        If  ^.  binds  hmiself  apprentice  to  5.  for  seven  years,  and^. 
Cheyney  and    enters  into  a  bond  to  A.,  conditioned  to  pay  -4.,  his  executors  or 
^^     S  C   ad-  assigns  10/.  at  the  time  of  the  end  or  determination  of  his  ap- 
iud^ed.  prenticeship,  and  A.  serves  six  years,  and  then  dies ;  the  money 

shall  not  be  paid  to  his  executor,  though  it  was  objected  that  his 

apprenticeship  ended  at  liis  death, 
a  Leon,  155.  If  yi.  enters  into  a  bond  to  B.,  conditioned  that  C.  shall  per- 

King^vell  and  foj-m  an  award  to  be  made  between  B.  and  C,  and  it  is  awarded 
Cro^El^  10.  ^^^  ^'  shall  pay  to  B.  10/.  at  Michaelmas,  and  10/.  at  Lady-day ^ 
S.C.  adjudged,  yet,  because  the  sum  awarded  is  a  duty,  it  is  as  if  the  condition 

of  the  bond  had  been  for  the  payment  of  the  money;  and  if  not 

paid,  the  bond  is  forfeited, 
c  Leon.  155.  But,  if  the  condition  of  an  obligation  be,  that  the  obligor 

Co.  Lit.  218.     s}iall  enfeoff  the  obligee  at  such  a  day,  and  before  the  day  the 

obligor  dies,  and  the  land  descends  to  his  heir ;  the  concUtion 

is  become  impossible  by  the  act  of  God,  and  the  performance 

thereof  excused. 
Eq.  Abr.  18.  But,  it  hath  been  holden  in  equity  that  if  the  condition  of  a 

Decreed  ac-      bond  be  to  settle  certain  lands  in  such  a  manor  by  such  a  day, 
^d  t'cfhave"    though  the  obligor  die  before  the  day,  by  which  the  bond  is 
been  often        saved  at  law,  yet  an  execution  ought  to  be  decreed  in  specie. 
done. 

Salk.170.pl.  I.  One  devised  to  his  eldest  daughter,  upon  condition  .she  should 
Thomas  and  marry  his  nephew  on  or  before  her  attaining  the  age  of  twenty ; 
iudTediiTc  B.  ^^  nephew  died  young,  and  the  daughter  never  refused,  and 
and  affirmed  in  indeed  never  was  required  to  marry  him  :  after  the  death  of  the 
B.  R.  Skin,  nephew,  the  daughter,  being  about  seventeen,  married  J.  S. ; 
3°^- P^- 5- 319-  and  it  was  adjudged  that  the  condition  was  not  broken,  being 
judged.      ^  "  become  impossible  by  the  act  of  God. 

2.   Of 
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2.  Of  the  Act  of  La'w. 

If  an  annuity  be  granted  upon  condition  that  the  grantee  shall  Roll.  Abr. 451. 
be  attorney  for  the  grantor  in  all  pleas ;  if  lie  be  after  made 
sheriff,  yet  this  shall  not  excuse  him  from  the  performance  of  the 
condition;  but  he  ought  to  be  his  attorney ;  otherwise  the  con- 
dition is  broken. 

If  A.  devises  land  to  B.  and  his  heirs,  upon  condition  that  he,  Roll.  Abr,45i. 
his  heirs  and  assigns,  with  the  issues  and  profits  of  the  land,  shall  ^'^''^^  ^""^ 
pay  yearly  so  much  for  certain  charitable  uses,  and  dies,  and  ad^iudged"' 
after  the  devisee  dies,  his  heir  within   age,  and  inward  to  the  Cro.Ja.  374. 
king;  the  payment  shall   be  excused,  during  the  time  the  king  Roll.Rep.193, 
hath  him  in  ward;  for  by  the  intent  of  the  condition  the  pay-  c  p 'li'"^f"  j 
ment  ought  to  be  made  with  the  issues  and  profits,  which  are  HarcL  lo  '^11! 
transferred  by  act  of  law  to  the  king.  S.  P.  appears, 

and  long  argu- 
ment, whether  the  king  should  be  bound  by  the  condition. 

If  a  recognizance  be  conditioned  for  the  appearance  of  B.  Yelv.  207. 
at  the  next  assizes  holden  for  the  county  of  S.,  and  before  the  |^\osie  and  ^ 
next  assizes,  B.  sues  a  cei-tiorari  out  of  the  King's  Bench  to  re-  gui'st-'.  j,,° 
move  the  recognizance,  and  at  the  next  assises  delivers  the  C(?r-  S.  C.^j^r 
^/wa;n  to  the  judge,  yet  this  doth  not  excuse  his  appearance;  Ciiriam,  sxvd. 
for  though  the  certiorari  was  the  command  of  the  king,  yet  the  ^^     ^"'''*, 
purchase  thereof  was  the  act  of  B.,  and  he  could  by  no  such  handl  of  the 
slight  save  his  recognizance.  judges  were 

shut  and  fore- 
closed by  the  certiorari,  yet  they  might  have  entered  his  appearance.  Cro.  Ja.  281.  S.  C.  ad- 
judged, and  that  he  ought  to  have  procured  his  appearance  to  be  recorded. 

If  a  man  hath  good  title  to  land  by  virtue  of  a  fine,  and  sells  2  Lev.  26. 
the  same,  and  covenants  with  the  vendee  his  heirs  and  assigns     ^^'^  ^''J' 
that  he  shall  enjoy  against  him  and  B.  and  all  claiming  under  s.C.  aibud^ed 
him ;  and  after  by  an  act  of  parliament,  reciting  that    B.    had  against  the" 
settled  this  estate  upon  C,  and  that  certain  persons  had  unduly  opinion  of 
procured  the  said  fine  from  her,  it  is  enacted,  that  the  fine  shall  -^"''•5^^"- 
be  void,  and  that  every  person  may  enter,  as  if  no  such  fine  had 
been ;  and  after  one  enters,  claiming  title  under  C,  this  is  a 
breach  of  the  covenant ;  for  the  act  makes  no  new  title,  but 
removes  the  obstruction  of  the  old ;  and  it  was  said,  that  doubt- 
less B.  was  named  in  the  covenant  for  this  purpose,  in  case  this 
fine  unduly  obtained  should  be  avoided. 

3.  Of  the  Act  of  the  Parties, 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  S  Co.  93. 
enfeoff  the  obligee  of  the  land  before  such  a  day,  and  after,  be-  g^'p^JJ"  ^^'^'h 
fore  the  day,  the  obligee  disseise  the  obligor,  and  keep  it  by  conditlonVf  a 
force  till  after  the  day,  so  that  the  obligor  cannot  enter,  this  feoffment, 
will  excuse  the  performance  of  the  condition. 

If  lessee  for  years  covenants  to  drain  the  water  which  is  upon  Roll.Abr.453, 

the  land  before  such  a  day.  and  after  the  lessor  enters  before  i^'^t  454  s.  C. 

■''         ^r  *i      co7it.  and  Vide 
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Cro.Eliz.  374-  the  day,  and  there  continues  till  the  day  is  past,  yet  this  shall 
f  not  be'n?'^'  not  excuse  the  performance  of  the  covenant,  (a)  because  this  is 
alleged  tiat      collateral  to  the  land. 

the  lessor  held  him  out,  and  disturbed  him  in  doiug  it.  Moor,  402.  Owen,  6j.  Gpdb.  69- 
(a)  But,  if  it  had  been  a  covenant  adhering  to  the  land,  and  in  respect  of  the  enjoyment 
thereof,  it  would  have  been  otherwise ;  but  then  it  must  have  been  shevm  that  he  held  him 
out  of  possession.     Moor,  402.  pi.  534.     Owen,  65. 

Bro.  Cove-  Jf  a  man  be  bound  to  build  an  house,  4'^.  he  is  excused  if  the 

R^oll'  Abr         obligee  will  not  suffer  him  to  build  it ;  for  he  cantiot  come  upon 

'  the  land  against  his  will, 
9  H.  6.  44.  b.        So,  if  a  condition  be  to  repair  a  house,  he  is  excused  thereof, 
Roll.Abr.453.  jf  ^  stranger,  by  the  command  of  the  obligee  himself,  disturbs 

him,  and  will  not  suffer  him  to  do  it. 
R^i  Ah^^'  ^^  ^^^  condition  be  to  erect  a  mill,  and  the  obligor  comes 

..  "*'^^'  to  the  obligee,  and  says  all  is  ready  for  the  erecting  thereof,  and 

demands  of  him  when  he  shall   come  with  the  mill  to  erect  it ; 
if  the  obligee  says  he  will  not  have  the  mill,  and  entirely  dis- 
charges him  of  the  mill,  this   sh^ll   excuse  him   of  the   per- 
formance. 
Roll.  Abr,  454.       If  lessee  for  years  of  an  house  covenants  to  repair  it,  and  to 
leave  it  in  as  good  plight  as  he  found  it,  and  after  certain  sparks 
of  fire  come  out  of  the  chimney  of  the  lessor  in  an  house  not 
much  remote,  by  which  the  house  of  the  lessee  is  burnt ;  this  will 
excuse  the  performance  of  the  covenant  to  the  lessee ;  so  that  he 
is  not  bound  to  rebuild,  because  this  comes  by  the  act  of  the 
lessor  himself. 
3S  H.  6. 162.         If  a  lease  be  made  upon  condition  that  the  lessee  shall  not 
8  Co.  91  b.       permit  or  harbour  any  whore  within  the  house  to  him  let,  and 
cited,  ''^i)  If    ^^^^  ^^  ^^^  suffers  such  woman  to  stay  there  six  weeks  after  warn- 
a  bond  be  con-  i^g,  ^c,  it  shall  be  lawful  for  the  lessor  to  enter ;  and  after 
ditionedto        the  lessee  suffers  such  woman  to  be  there,   and  warning  is  given 
procure  a  mar-  }jijji  ]jy  ^j^g  lessor,  although  after  the  lessor  commands  the  woman 
tli^  obligee       ^°  ^^^^  there  for  six  weeks,  yet  this  shall  not  excuse  the  perform- 
and  B.  before    ^i^ce  of  the  condition,  because  the  lessor  did  mot  do  any  act ;  and 
a  certain  day,    notwithstanding  the  command,    the  lessee  (6)  might  have  re- 
and  before  the  moved  her. 
day  tlie  ob- 
ligee calls  B.  whore,  and  tells  her  if  he  marries  her,  he  will  tie  her  to  a  post ;  by  reason 
whereof  the  obligor  could  not  procure  B.  to  marry  him ;  this  will  excuse  the  non-performance. 
Cro.  Eliz.  694.    Admitted  per  Cur.  but  then  it  must  be  shewn  in  pleading,  that  the  obligor  did 
what  he  could  to  procure  her  to  marry,  &c. 

35  H.  6. 162.         But,  if  the  lessor  ousts  the  lessee,   and  by  force  and  against 
'  9^*  the  will  of  the  lessee  puts  in  the  woman,  and  violently  makes  her 

stay  there  by  force  against  the  will  of  the  lessee  for  six  weeks; 

this  shall  excuse  the  performance  of  the  condition. 
Co. Lit.  206.  b.       If  J,  is  bound  to  B.  that  ,/.  S.  shall  marry  Ja?ie  G.  before 

such  a  day,  and  before  the  day  Z>.  marries  her;  he  shall  take  no 

advantage  of  the  condition,  because  by  his  means  it  could  not  be 

performed. 
Co.Lit.zio.b.       ifji  m-n  makes  a  feoffment  in  mortgage,  upon  condition  to  be 

void  upmi  payment  of  money  by  the  feoffor,  &c.  to  the  feoffee 

at  a  day;  if  at  the  day  the  feoffee   is   cut  of  the  realm,   the 

feoffor 
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feoffor  is  not  bound  to  seek  him,  or  to  go  out  of  the 
realm  to  him ;  and  therefore,  because  the  feoflee  is  the  cause 
that  the  feoffor  cannot  tender  the  money,  the  feoffor  may  enter 
into  the  land,  as  if  duly  tendered. 

If  A.  leases  to  B.  for  years,  upon  condition  that  if  B.  pays  Co. Lit.  a 1 8. a-. 
money  to  A.  or  his  heirs  at  a  day,  that  B.  shall  have  the  fee ; 
and  before  the  day  A.  is  attainted  of  treason,  and  executed ; 
now  though  the  condition  became  impossible  by  the  act  and 
offence  of  A.  yet  B.  shall  not  have  a  fee ;  because  a  precedent 
condition  to  increase  an  estate  must  be  performed ;  and  if  it  be- 
comes impossible,  no  estate  shall  rise. 

If  A.  leases  to  B.  certain  lands  for  years  rendering  4c/.  per  .1  Leon.  159, 
ann.,  and  a  stranger  covenants  with  A.  that  B.  shall  pay  unto  adjudged 
him  the  40/.  for  the  farm  and  occupation  of  the  lands ;  and     "      ^  ^^''^' 
before  any  day  of  payment,  A.  ousts  B.  of  his  farm ;  B.  is  ex- 
cused of  the  payment  of  the  rent ;  for  the  covenant  was,  that  B. 
should  pay  40/.  for  the  farm  and  occupation ;  so  that  it  is  a  con- 
ditional covenant :  and  there  onght  to  be  quid  pro  quo ,-  and  here 
the  consideration  upon  which  the  covenant  is  conceived,  viz.  the 
farm  and  the  occupation  of  it,  is  taken  away  by  the  act  of  A, 
himself. 

A.  entered  into  a  bond  to  B.,  conditioned  to  save  B.  harmless  Cro.  £112.672. 
from  a  bond  made  to  C.  for  payment  of  100/.  at  a  day  and 
place,  and  at  the  day  of  payment  A.  was  going  to  the  place 
to  pay  it,  and  B.  by  covin  caused  A.  to  be  imprisoned  till  after  sun- 
set, to  the  intent  the  100/.  should  not  be  paid;  and  this  being 
pleaded  to  an  action  of  debt  upon  the  bond,  it  was  adjudged 
upon  demurrer,  that  such  a  bare  surmise  was  no  bar. 

If  the  king  grants  a  reversion  in  tail,  upon  condition   that  8  Co.  76.  b. 
if  the  grantee  pays  20s.  at  the  receipt  of  the  Exchequer,  Sfc.,  Strafford's 
the  grantee  shall  have  a  fee ;  if  afterwards  the  kino-,  under  his  case  adjudged. 
.If  X  •       xi  A.   T  ^^  .       ^  ^  Bro\vnl.252. 

great  seal,  reiuses  to  receive  the  money,  yet  11  the  grantee  ten-  s.C.adjudo^ed. 

ders  it  at  the  receipt  of  the  Exchequer,  he  shall  gain  a  fee ;  for 
the  king  by  no  means  can  countermand  or  hinder  th.;  increase  of 
the  estate  in  such  case. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  pay  Hob.  ic.^  ad- 
10^.  to  the  obligee,  which  is  for  the  rent  of  certain   lands,  and  judged.    So, 
the  obligee  enter  upon  the  land,  and  so  suspend  the  rent,  yet  *!  V^^  ?i^f f ^"^ 
this  shall  not  excuse  *  the  payment;  for  it  is  but  a  recital  that  it  applied  to  the 
was  for  rent,  and  not  material.  lease,  &c. 

*  But  entry 
and  eviction  before  rent  due  avoids  payment  in  covenant,  &c.  for  the  rent  as  I'ent, 

If  a  parson  by  indenture  leases  his  parsonage  for  years,  render-  Hetley,  54. 
ing  rent,  and  the  lessee  covenants  to  pay  his  rent,  and  before  any  Jeakil  and 
day  of  payment,  the  parsonage  («)  is  sequestered  for  the  non-  .  ^?"' j^  "c- 
payment  of  the  first  fruits,  yet  the  lessee  shall  not  be  excused  of  in  case  of  an 
the  payment  of  his  rent.  obligation  for 

payment  of  the 
rent,  (a)  Otherwise,  if  lessee  for  years  is  evicted  by  a  prior  title.  Roll.  Rep.  198.  Yeiv.  23. 
Cro.  Car.  415. 

M  2  If  • 


1<54  CONDITIONS. 

Poph..'?9.  If  A.  leases  lands  to  B.  for  seventeen  years,  and  after  B.  enters 

Cro.  Ehz.  313.  into  an  obligation  to  A.,  conditioned  to  pay  an  annual  rent  to  (J. 
Moor'  CO-       ^^^'  ^^^^  term  of  seventeen  years,  if  C.  lives  so  long,  and  the  said 
S. C.  adjudged,  -^'j  ^^  ^^^  assigns,  or  any  claiming  mider  him,  shall  or  may  so 
long  enjoy  the  said  land ;  and  B.  after  surrenders  to  A. ,-  yet  he 
must  continue  the  payment  of  the  rent,  because  merely  collateral, 
and  to  be  made  to  a  stranger. 
Poph.  40.  But,  if  the  condition  had  been  that  C.  during  the  term  should 

Owen   104.      JjqU  p^,,j.^  without  the  interruption  of  J5.  or  his  assigns;  if  after 
Like  point  by  ^^^^  surrender  A.  had  interrupted  him,  B.  should  not  have  for- 
Popham;  for    feited  his  bond, 
that  the  ob- 
ligee should  not  take  advantage  of  his  own  act. 

22  E.  4.  26.  If  the   condition  of  an    obligation  be,    that  the  son  of  the 

--  ?  J     .;t^-^'  obligor  shall  serve  the  oblifjee  for  seven  years;  if  he  tenders  his 
(a)  ho,  if  he  *=       ,    ,         ,  ,.  ,    x      ?■  -^  •  •^r«     r  v 

takes  liiin  and  ^°"'  ^^^  "^^  obligee  [a)  reiuses,  it  is  no  lorreiture. 

after,  witliin  the  term,  commands  him  to  be  gone.    Roll.  Abr.  455. 

20  E.  4.  I,  b.         If  the  condition  of  an  obligation  be  to  pay  a  small  sum,  and 

?/ii  A^u*^'«    the  obliffee  refuse  it  at  the  dav,  though  this  saves  the  penalty, 
Roll.Abr.448.       .  .u         •     •     1  /7\  4.  u         -J     r      V     ..-n  • 

Co.Lit.ao7.     yet  the  pi-incipal  money  (6)  must  be  paid;  tor  it  still  remains 

S.  P.  because  a  debt, 
the  sum  men- 
tioned in  the  condition  is  parcel  of  the  obligation;  and  the  obligee  hath  remedy  for  it 
by  law.  Cro.  Eliz.  755.  S.  P.  {b)  And  therefore  if  an  action  be  brought  against  him  upoii 
the  obligation,  and  he  plead  the  tender  and  refusal,  he  must  also  plead  that  he  is  yet  ready  to 
pa)  the  money,  and  tender  it  in  coiu-t.  Co.  Lit.  207.  a.  —  But,  if  the  plaintiff  will  not  then 
receive  it,  but  takes  is^ue  upon  the  tender,  and  it  is  found  against  him,  he  hath  lost  the 
money  for  ever.    Co.  Lit.  207.  a.     Hob.  198,  199,     Noy,  no. 

Co.  Lit.  307.  a.  But,  if  the  condition  of  an  obligation  of  looZ.  be  for  the  de- 
livery of  corn,  timber,  (^r.,  performance  of  an  arbitrament,  or 
other  act,  Sfd  this  is  collateral  to  the  obligation,  and  no  parcel 
of  it ;  and  therefore  a  tender  and  refusal  is  a  perpetual  bar. 

4.   Of  the  Act  of  a  Stranger. 
Roll.  Abr.452.       Regularly,  if  the  condition  be  to  be  performed  by  a  stranger, 

and  he  refuse,  the  obligation  is  forfeited;   for  the  obligor  hath 

taken  upon  him  that  the  stranger  shall  do  it. 
0.%  E.  4.26.  b.       As,  if  the  condition  be  that  my  son  shall  serve  J.  S. ;  if  he 

will  not,  my  obligation  is  forfeited. 
22  E.  4-  aj.b.       A.  and  B.  submit  themselves  to  the  award  of  C,  and  A.  enters 
P. oil.  Abr.452.  into  an  obligation  to  C.  to  stand  to  the  av/ard;  and  B.  also ;  and 
(c)  So,  if  a  re-  (^  awards  A.  to  pay  i  os.  to  5.,  and  A.  tenders  it,  and  B.  refuses ; 
bond'^&c  is      ^'^^  obligor  is  excused  (c)  because  B.  is  not  a  mere  stranger^, 
made  to  A.  to    but  privy,  and  so  is  the  obligee, 
the  use  of  B. 
conditioned  to  pay  money,  &c.  to  B.  and  B.  refuses,  &c.     Cro.  Eliz.  755.    Cro.  Ja.  14. 

Hutt.  48.  But,  if  the  condition  be,  that  the  son  of  the  obligor  shall 

4"*j'!'  ^°'       niarry  the  daughter  of  the  obligee;  if  the  daughter  of  the  obligee 

3    1  si'-jo-       refuse  the  son,  yet  the  condition  is  forfeited;  for  the  daughter 

16  is 
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Is  a  mere  stranger,  and  the  obligor  hath  taken  upon  him  that 

his  son  shall  marry  her. 

So,  if  the  condition  {a)  be  to  enfeoff  a  stranger,  who  refuses,  (")  *  ^-  4-  '• 

yet  the  obligation  is  forfeited.  -^9  "•>  '°;  *"• 

^  Co.  Lit.  209. 

S.  P.  —  But  otherwise,  if  to  be  made  to  the  obligee,  or  to  any  other  for  his  benefit.    Co. 

Lit.  209.  a. 

If  there  be  a  feoffment  upon  condition  to  enfeoff  a  stranger,  if  19  H.  6. 34.  b. 
the  stranger  refuses,  yet  the  condition  is  broken,  because  the  in-  ^*^'  ^'^-  ^^9« 
tent  was  not  that  the  feoffee  should  retain  it.  ^  'Leon.  322*. 

S.P.    ' 

But  otherwise  it  had  been,  if  the  condition  was  to  make  [b)  a  a  E.  4.  2.  Co. 
gift  in  tail  to  a  stranger,  and  he  refuses ;  for  there  the  intent  was  Lit.  209. 

that  he  should  have  the  reversion.  Leon.  266. 

a  Leon.  222. 
S.  P.    {b)  So,  if  the  condition  be,  that  he  shall  grant  a  rent-charge  to  a  stranger,  and  he  re- 
fuse; because  intended  the  feoffee  should  retiiin  the  land.    Co.  Lit.  209. 

If  the  condition  of  an  obligation  be,  that  whereas  the  obligor  Roll.  Abr. 453. 
and  oblio-ee  are  jointly  seised  of  the  office  of  registrar  of  the  court  *  Leon.  114. 
of  admiralty ;  if  the  obligor  shall  permit  the  obligee  to  use  the  y  q  Godb. 
said  office,   and   to    take  the  profits   thereof  only    to  his  own  47.  S.  C.  and 
use  during  his  life,  without  interruption  made  by  the  obligor,  S.  P.^^r 
then,  S^-c;  although  after  the  admiral   dies,  and  the  new  ad-  ^"jJ^SeAer 
miral  grants  the  said  office  to  a  stranger,  (as  he  may  by  lav,-,)  ^^  obli'^ee 
and  he  interrupts  and  ousts  the  obligee,  yet,  if  the  obligor  after  occupy  by 

this  interrupts  the  obligee  also,  the  condition  is  broken.  i^ght  or  wrong, 

°  the  obligor  is 

^  not  to  interrupt  him  against  his  own  bond.. 

If  ^.  is  bound  to  (c)  B.  to  pav  loZ.  to  C,  if  A,  tenders  it  to  Co.  Lit.  208.  b. 

C,  and  he  refuses,  the  bond  is  forfeited.  (^)  Otherwise 

if  bound  to 
pay  it  to  the  obligee,  or  his  assigns,  and  the  obligee  appoints  C,  to  receive  it  as  his  assignee^ 
and  it  is  tendered  to  C.  and  refused  by  him.    Dais.  38. 

If  A.  disseises  i?.,  and  after  leases  to  C.  for  years,  and   C,  Cro.  Eliz.656. 
covenants  at  the  end  of  the  term  to  leave  and  yield  up  tlie  tene-  »"Jii"o^"* 
ments  well  repaired   to   A..,    and   after  B.  entei's,  Sj-c.^  C   is 
excused. 

If  the  condition  of  an  obligation  be,  that  the  obligee  shall  in  5  Co.  23.5. 
Michaelmas  term  next  give  unto  the  obligor,  &-c.  such  release  as  adjudged. 
by  the  judge  of  the  prerogative  court  shall  be  thought  meet;  the  ^  ^    Moor 
obligor  ought  to  procure  the  judge  to  devise  and  direct  such  g^^."   ^nd 
release;  for  the  judge  is  a  stranger  to  the  condition,  and  the  con-  Cro.Eliz.  864. 
dition  is  for  the  benefit  of  the  obligor,  and  he  hath  {d)  taken  upon  S.C.  cited,  and 
him  to  perform  it  at  his  peril.  L- ^^^  -^^^  P^'"  * 

Lev.  loi.  Sid.  313.  ((/)  So,  if  the  condition  of  an  obligation  be,  that  a  stranger  shall  re- 
lease all  the  right  which  he  hath,  or  pretends  to  have  in  a  certain  manor;  the  obligor  must 
procure  him  to  make  a  release  de  facto  though  he  hath  no  right.   Saund.  215. 

If  A.  leases  his  land  for  forty  years  rendering  rent,   and  de-  Winch,  j6. 69. 
vises  the  reversion  to  J.  S.  in  tail,  ^r.,  provided  that  B.  and  his 
wife  shall  have  the  rent  to  tlieir  own  use  till  t/.  S-  comes  of  age, 
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CONSTABLE. 

upon  condition  that  B,  and  his  wife,  within  three  months  after 
his  death,  enter  into  a  bond  to  his  overseers  for  the  payment  of 
34/,  per  ann.,  in  such  penalty  as  his  overseers  shall  advise,  and 
A.  dies;  B.  and  his  wife  must  give  notice  of  this  to  the  overseers, 
and  at  their  peril  procure  them  to  advise. 

II  Where  by  a  polic}' of  assurance  against  fire  it  was  stipulated, 
that  the  assured  sustaining  any  loss  by  fire  should  procure  a 
ceitificate  of  the  minister,  churchwardens,  and  some  reputable 
householders  of  the  parish,  importing  that  they  knew  the  cha- 
racter of  the  assured,  and  believed  that  he  had  sustained  the 
loss  by  misfortune  and  without  fraud;  it  was  holden,  that  the 
procuring  of  such  a  certificate  was  a  condition  precedent  to  the 
right  to  recover,  and  that  it  was  immaterial,  that  the  minister 
and  churchwardens  wrongfully  refused  to  sign  the  certificate; 
Lmsorence  J.  observing,  that  the  cases  were  uniform  to  shew, 
that  if  a  person  undertakes  for  the  act  of  a  stranger,  that  act 
must  be  done.  II 


CONSTABLE. 


(A)  How  chosen  and  appointed. 

(B)  Who  are  obliged  to  serve. 

(C)  Of  their  Power  and  Duty  in  acting  without  any 

Warrant  from  a  Justice  of  the  Peace. 

(D)  Of  their  Power  and  Duty  in  executing  Warrants. 


Of  the  high 
constable  of 
England,  vide 
title  Courts, 
and  their  juris- 
diction in  ge- 
neral. 

{a)  Were  be- 
fore the  statute 
of  Winchester, 
a  Hawk.  P.  C. 
CIO.  §2,2- 
4  Inst.  267. 
Vide  Somner's 
Antiquities 
Canterbury. 
Lamb.  Con- 


(A)  Plow  chosen  and  appointed. 

r^ONSTABLES  appear  to  have  been  officers  of  great  {a)  anti- 
(juity;  for  by  the  laws  of  king  Alfred^  tlie  freemen  were  to 
digest  themselves  into  decennaries  and  hundreds,  and  every  ten 
freeholders  chose  an  ammal  officer,  whom  they  called  constable, 
borsholder,  tithingman,  or  headborough,  as  head  of  the  decen- 
nary ;  these,  in  every  hundred  where  there  was  a  feudal  lord, 
were  sworn  in,  and  admitted  by  the  lord  or  his  steward  in  his 
lect;  but  where  there  was  no  such  feudal  lord,  the  sheriff  in  his 
torn  had  the  swearing  and  placing  of  them  in:  also,  if  there  was 
no  feudal  lord  of  the  hundred,  an  annual  officer  was  chosen, 
who  was  to  preside  over  the  whole  hundred,  who  was  called 
the  high  constable;  but  if  the  hundred  was  feudal,  as  it  often 
anciently  was,  then  such  lord  of  the  hundred  administered  the 
office  himself. 

stable. 


(A)  How  chosen  and  appointed.  I67 

stable,  8.     [That  both  high  and  petit  constables  were  of  earlier  date  than  this  statute  is, 
eatisf'actorily  proved  in  the  introduction  to  a  little  treatise,  entitled  "  The  Office  of  Constable," 

published  in  1791.] By  common  law,  they  are  to  be  chosen  by  the  leet  or  torn.     4  Inst. 

365. — And  by  z  Hawk.  P. C.  c.  10.  ^.37.  it  is  difficult  to  determine  to  whom  the  power 
of  chusing  them  doth  of  common  right  belong;  lor  by  Dalt.  SheriiF,  400.  Roll.  Rep.  34. 
both  high  and  petty  constables  are  to  be  chosen  and  appointed  by  the  sherift"  in  his  torn  ;  and 
by  2  Jones,  212.  Lamb.  Constable,  8.  Salk.  175.  pi.  i.  2  Salk.  502.  pi.  2.  5  Mod.  124. 
n  Mod.  215.  12  Mod.  88.  115.  180.  Comb.  351.  Skin.  635.  pi.  4.  669.  pi.  6.  Ld.  Raym. 
69.  St.  13  &  14  Car. 2.  c.  10.  they  are  to  be  chosen  by  the  decennary;  but  it  seems  clear 
that  whether  a  constable  is  to  be  chosen  by  the  sheriff  or  decennaiy,  yet  he  is  to  be  sworn 
and  placed  in  his  office  by  the  sheriff^  as  being  judge  of  the  Court.  Also  it  seems  certain 
that  a  custom  either  way  is  good.  2  Hawk.  P.  C.  c.  10.  $38.  And  that  a  sheriff' or  steward, 
having  power  to  place  a  constable  in  his  office  has  by  consequence  a  power  of  removing 
him.    Bulst.  174.     2  Hawk.  P.  C.  63.      " 

It  seems   by  the  better  opinion,  that   a  custom  in  a  town,  Sid.  355. 
that  the  inhabitants  thereof  shall  serve  the  office  of  constable  ^Hawk.  P.  C. 
by  turns^  is  good,   and  that  the  objection,  that  by  such  means  ^'}°'^-,^'k 
it  may  come  to  a  woman's  turn  to  serve,  is  of  no  force,  since  406*  admitted 
she  is  allowed  to  make  a  deputy  [a),  or  procure  one  to  serve  for  2  Stra.  943. 
her,  who  shall  be  considered  as  the  proper  officer.  Cro.  Car.  389. 

cent. 

Also,  tlie  office  of  constable  being  necessary  for  the  preserva-  Salk.  175.  pi. 
tion  of  the  peace,  justices  of  the  peace  have  by  an  uninterrupted  2. 176. 
usage,  not  now  to  be  disputed,  taken   upon  them  not  only  to  \t"\''^o*'\ 
swear  constables  who  have  been  chosen  at  a  torn  or  leet,  but  al?o  ^  i^tra.  10 -o 
to  nominate  and  swear  constables,  v,here  none  have  been  sworn  2  Jones,  212, 
at  such  courts,  through  the  neglect  of  the  sheriff  or   lord,  and  Allen,  78. 
also  to  [b)  displace  those  who  have  been  so  chosen;  and  this  (iTW^^^'f, 
point  hath  been  curried  so  far  as  to  allow  the  sessions  of  the  pi  j.  2  Stra  * 
peace  to  swear  one  constable  who  had  been  elected  at  the  leet,  798.  eont. 
and  unduly  rejected  by  the  steward,  who  had  sworn  another  in  Bi^^st.  174. 
his  place. 

And  by  13  &  14  Car.  2.  cap.  12.  §  15.  recitingr,    «    That  the  [The  sessions 

"  laws  and  statutes  for  apprehending  rogues  and  vagabonds  have  no  right 

"  had  not  been  duly  executed,  sometimes  for  want  of  officers,  by  *"  appoint  un-. 

''  reason  lords  of  manors  do  not  keep  court-leets  every  vear  for  , ^l ^     y^^~ 

.  ./   *  tute  un'ess 

"  making  them ;"  it  is  enacted,  "  That  in  case  any  constable,  there  hath 

"  headborough,  or  tithingman,  shall  die,  or  go  out  of  the  parisli,  been  a  default 

"  any  tv.-o  justices  of  the  peace  may  make  and  swear  a  new  con-  ^  ^^^^  ^^^t. 

*'  stable,  headborough,  or  tithingman,  until  the  said  lord  shall  Qq^'Z.'      g. 

"  hold  a  court,  or  until  next  quarter  sessions,  who  shall  approve  i2i-.°s'ee  • 

"  of  the  said  officers  so  made  and  sworn  as  aforesaid,  or  aj'-  Rex  v.  Lone, 

"  point  ethers,  as  they  shall  think  fit;  and  if  any  officer  shall  F1tzg.192.and 

**  continue  above  a  year  in  his  or  their  office,  that  then  in  such  j^jj*   ^  ' 

"  case  the  justices  of  the  peace  in  their  quarter  sessions  may  jj*.  s.  p. 

"  discharge  such  officer,  and  may  put  another  fit  person  in  his  argued.] 

*'  or  their  place,  until  the  lord  of  the  manor  shall  hold  a  court 

"  as  aforesaid." 

The  justices  of  the  peace  of  the  county  of  Norihamptoji,  at  The  case  of 

their  general  sessions,  chose  a  constable  for  Holmby,  and  for  not  the  Constable 

coming  in  to  take  the  oath  proceeded  against  him ;  which  pro-  ^  ^1°^™^^' 

ceedings  being  removed  by  caihrari  into  B.  i?.,  it  was  moved  aKeb^cc-    ' 
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on  affidavit^,  that  there  had  not  been  a  constable  there  for  fifty 
years  before,  that  he  might  be  discharged,  alleging  likewise,  that 
Ilolnihy  was  a  privileged  place,  and  that  all  the  inhabitants  were 
the  Duke  of  York's  tenants:  but  the  Court  held,  that  they 
{a)  could  not  discharge  him  on  motion,  and  said,  that  they  must 
determine  the  m;itter  by  action  of  false  imprisonment,  or  some 
other  way,  and  inclined  strongly,  that  he  could  not  any  way 
be  discharged ;  for  pa'  Cnr.,  ti)0ugh  originally  constables  were 
person  chosen  chosen  in  leets,  yet  the  constable  being  an  officer,  whose  duty  it 
constabiL",  and  -g  ^^  j.^  ^^-^q  peace,  the  justices  may  choose  him  in  cases  of 
Oi  awarcunij  .    '  •        .       i         i  i  i       <-n  i      •     ^-  i 

&  mand'tmu^      necessity;  as  ni  the  hamlets  about  the  yotc^r,  the  justices,  by 

reason  of  the  increase  of  buildings,  where  there  was  formerly 
but  one  constable,  did  choose  five;  and  it  was  ruled  they  might 
do  so;  and  they  seemed  to  incline,  that  though  formerly  there 
had  been  none,  yet  they  might  choose  one  if  they  should  think  it 
convenient. 


(«)  That  the 
court  of  Kini.;'s 
Bench  has  the 
supreme 
power  of 
ordering  an 
inferior  jiiris- 
diction  to 
swear,  restore, 
or  discharge  a 


where  it  shall 
be  necessary, 
ti(/eRoli.Abr. 
5Z5-     2  Roll, 
Rep.  83.  2 
Hawk.  P.  C. 
f.to.!^47. 
James  v. 
Green,  6  T. 
Rep.  332. 
By  Lord 
Kenton. 

Vv'eatherhead 
V.  Drewry, 
II  East,  168. 


lilf  a  district  be  separated  from  the  county  at  large,  and 
made  a  county  of  itself  by  charter,  it  should  seem  by  the  common 
law,  but  certainly  by  the  statute  of  IVlnchester,  that  the  office  of 
constable  is  incident  to  the  creation  of  such  a  district  with 
separate  jurisdiction. 

And  it  has  since  been  determined  without  difficulty,  that  a 
high  constable  may  be  appointed,  and  a  rate  in  the  nature  of  a 
county-rate  levied  for  a  town  corporate  having  an  exclusive  com- 
mission of  the  peace,  though  not  a  county  of  itself,  by  virtue  of 
the  St.  13  Geo.  2.  CI  8.  though  no  such  officer  had  been  ap- 
pointed, or  rate  levied  before.  || 

A  person  duly  elected  constable  refusing  to  take  upon  him  the 
office,  may,  if  present,  be  {b)  fined  by  the  Court;  and  if  absent, 
on  having  a  certain  time  and  place  ajipointed  him  for  the  tak- 
ing of  the  oath  before  (c)  a  justice  of  peace,  may,  after  notice 
of  such  appointment  and  presentment  at  the  next  court,  be 
amerced. 


Cro.  Car.  567. 

Co.  Ent.  572. 

5  Mod.  130. 

t^alk.  175. 

pi.  I.    I  Ld. 

Raym.  69. 

8  Co.  38. 

{b)  But  cannot 

be  lawfully  committed  without  mor 


2  Hawk.  P.  C.  c.  ID.  §  46.    (r)  3  Stra.  1149. 


Also,  in  either  case  he  may  be  indicted,  either  before  justices 
of  oyer  and  terminer,  or  at  the  sessions  of  the  peace ;  but  such 
indictment  ought  specially  to  set  forth  the  manner  of  every  such 
{(J)  election,  appointment,  {c)  notice,  and  refusal,  and  before  [f) 
whom  the  Court  was  holdcn. 


z  Hawk.  P.  C. 
c.  10.  $46. 
s  Stra.  920. 
Pitzgib.  192. 
Bernard.  K. 

B.413. 

II  Mod.  215. 

13  INIod.  180.     (</)  That  it  is  insufficient  to  say  in  general,  that  the  party  was  debit o  moda 

electiis,  or  legitime  electits.    5  Mod.  Rep.  96.  129.  adjudged,    {e)  That  the  special  cLrcmnstances 

of   such   notice   must  be   set   forth.     Alien,    78.      5  Mod.  96.  130.      Keb.  418.  adjudged, 

(/)  Mod.  34.  ride  3  Saund.  290. 


Keb.  416. 
a  Hawk.  P. 
e.  10.  $  46. 


Neither  is  an  indictment  for  not  finding  a  sufficient  person  to 
serve  the  office  of  constable  good,  unless  such  indictment  shew 
that  the  party  refused  to  serve  it  himself. 

Penalty  on  constable  neglecting  to  provide  waggons,  ^x.  for 
the  army,  30  Geo.  2.  cap.  6.  §  41.     Or  for  the  mariners,  cap.  1 1. 


(B)  Who  are  obliged  to  serve,  1^9 

§25.     Or  for  the  militia,    cap.  25.  §50.      For  taking  money  *  See  further 
to  excuse  from  quartering  soldiers,  cap.  6.  §  66.     Or  mariners,  the  Table  to 


(B)  Who  are  obliged  to  serve. 


I 


T  seems  agreed,  that  all  (a)  sworn  attomies,  and  all  (b)  other  Vide  title  Pri- 
officers  whose  attendance  is  required  in  the  courts  in  JVest-  vUegc. 
V2instey-/iall,are  not  obliged  to  serve  or  execute  anyinferior  parish-  ^")  ^?y>  ^^^' 
office,  and  that  where  they  are  chosen,  though  by  a  (c)  particular  Q^.Q  Car.  389. 
custom,  with  respect  to  their  estates  or  otherwise,  they  may  have  2  Kcb.  477. 
a  writ  of  privilege;  for  no  custom  shall  be  intended  to  be  more  (^)  That  prac^ 

ancient  than  the  usages  of  those  courts,  and  therefore  shall  give  ti^'ing  barns- 

c>  '  o         ters  at  law,  and 

way  to  them.  the  servants 

of   members   of  parliament   have  the  same  privilege.     Mod.  22.     2Keb.  578.     Mod.  13. 
(c)  2  Keb.508.     Cro.  Car,  389.    Lev.  265,  266.     a  Hawk.  P.C.  c.  10.  $39. 

So,  if  an  alderman  of  Londo?i  has  an  house  at  Z).  in  the  county  Alderman  Ab- 
of  Esse.Vy  and  he,  as  an  inhabitant  there,  is  chosen  constable,  yet  ^y'^  ^^^^>  ^lo* 
he  is  not  compellable  to  serve,  for  that  as  an  alderman  he  is  ^^^•5<^S- 
bound   to  be  present  in  the  city,    for   the  good  government  s.C.  ' 
thereof. 

But  a  captain  of  the  king's  guards  being  presented  to  serve  Vide  Keb.  309* 
as  constable,  in  pursuance  of  a  custom  in  respect  of  his  lands  Sid.  272.  2SS- 
in  a  town,  cannot  claim  this  privilege;  for  though  by  his  office  ^^T"  ^^l' 
he  is  bound  to  a  personal  attendance  on  the  king,  yet  such  of-        *  ^^'^' 
fice  being  of  late  institution  shall  not  prevail  against  an  ancient 
custom. 

Yet  if  such  an  officer,  or  (d)  a  gentleman  of  quality,  who  hath  *  Hawk.  P.C. 
no  such  office,  or  a  pi'actising  physician,  be  chosen  constable  of  a  rl^x^^  h  ^' 
town,   which  has  (e)  sufficient  persons  besides  to  execute  this  coiit.    2  Keb. 
office,  and  no  special  custom  concerning  it,  perhaps  he  may  be  578. 

relieved  by  the  King's  Bench.  (e)  But  no  pri- 

vilege  can  ex- 
empt fitting  persons  from  serving  the  office  of  constable,  where  there  are  not  sufficient  besides 
them  to  execute  it.     a  Hawk.  P.  C.  c.  ic.  $41.     Sid.  272.     Keb.  933.     Vide  tit.  Privilege. 

[One  who  is  resiant  within  a  j^'ivate  led  within  the  hundred,  Rex  v  Genge, 
is  not  therefore  exempt  from  serving  the  office  of  constable  for  Cowp.  13. 
the  hundred ;  and  a  custom  to  elect  such  an  one  is  good. 

A  younger  brother  of  the  corporation  of  the  Trmity-house  is  Rex  v.  Ciai-ke, 
not  as  such  exempt  from  serving  the  office  of  headborough.  ^  T.  Rep,  679, 

Persons  naturalized  being  excluded  from  taking  any  civil  office  Rex  v.  Mierre, 
of  trust,  are  thereby  rendered  ineligible  to  this  office.  5  Burr.  2787. 

No  persons  who  keep  a  publick  house  ought  to  be  constables.  6  Mod.  42. 
They  are  expressly  prohibited  in  Westminster  by  st.  29  Geo.  2. 
c.  25.] 

By  the  5  H.  8.  cap.  6.    "  The  wardens  and  fellowship  of  sur-  (/•)  [it  seems 
*'  geons  enfranchised  in  Londoti^  and  all  barber-surgeons  admitted  that  by  the 
"  and  approved  according  to  the  statute  made  in  that  behalf,  not  ^l^^y  of  this 
*'  exceeding  the  number  of  twelve,  shall  be  discharged  of  con-  ti^g  ancient 
"  stableship  and  watch,  Sj-c."  {/)  custom  of  the 

reabi). 
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rca'm^  all  surgeons  have  been  allowed  the  like  privilege.  ^  Keb.  578  —  The  like  exemptioit 
is  given  to  surgeons  and  barbers,  by  18  Geo.  z.  c.  15.  (^  10.  for  making  the  surgeons  and  barbers 
of  London  two  distinct  corporations.] 


By  the  32  H.  8.  cap.  40.  "  The  president  of  the  commonaltv 
"  and  fellowship  of  physick  in  London,  and  the  commons  and 
"  fellows  of  the  same  («),  shall  not  be  cliosen  constables  in  the 
"  city  of  London,  or  suburbs  of  the  same,  Sj-c." 


(a)  [It  seemeth 

to  have  been 

holden,  that 

the  equity 

of  this  act  doth 

not  extend 

to  other  physicians  not  mentioned  in  it;  perhaps  for  this  reason,  because  physicians  have  no 

such  special  custom  for  their  dischai'ge  as  surgeons  are  said  to  have,    a  Haw^k.  P.C.  c.  10.  ^44.] 
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By  the  6  &  7  W.  3.  cap.  4.  "  All  persons  using  the  art  of  an 
*'  apothecar}^,  who  have  been  brought  up  and  served  as  appren- 
"  tices  in  the  said  art  for  seven  years,  according  to  the  statute  of 
*'  5  Eliz.  cap.  4.,  shall  be  freed  and  exempted  from  the  office  of 
*'  constable." 

II  By  I  W.  &  M.  c.  18.  Dissenters  appointed  to  the  office  of 
constable,  and  scrupling  to  take  it  upon  them  in  regard  of  the 
oaths,  may  execute  it  by  deputy. 

By  10  &  1 1  W.  3.  c.  23.  an  exemption  is  granted  to  the  ori- 
ginal proprietor  or  first  assignee  of  a  certificate  for  prosecuting 
certain  felons  to  conviction  (called  a  7_^^?ffv/-ticket)  from  all  and 
all  manner  of  parish  and  ward  offices  within  the  parish  or  ward 
where  the  felony  shall  be  committed. 

But,  if  the  original  proprietor  of  such  ticket  shall  make  use  of 
it  to  exempt  him  fron^  any  parish  or  ward  office,  it  shall  not  be 
afterwards  assignable  b}'  himself,  nor  by  any  other  person  claim- 
ing any  interest  therein. 

The  office  of  constable  for  a  manor  and  township  within  the 
parish  where  the  felony  shall  have  been  committed,  where  the 
parish  contains  also  other  townships,  is  a  7x/?7s/^  office  within 
the  meaning  of  this  statute.  Secus,  if  the  manor  be  larger  than 
the  parish ;  for  the  act  did  not  intend  the  certificate  to  be  a  dis- 
charge from  an  office  the  functions  of  which  are  to  be  exercised 

o 

out  of  the  limits  of  the  parish. 

By  St.  2  G.  3.  c.  20.  §86.  Serjeants  or  privates  in  the  militia 
are  exempted  during  the  time  of  their  service,  unless  they  shall 
consent  thereto. 

By  St.  31  Geo.  2.  c.  17.  persons  in  Westminster  aged  63. 

A  college  barber  at  Oxford,  though  resident  in  the  city  out  of 
college,  seems  to  be  exempt  by  the  privilege  of  the  university. 

But  the  degree  of  master  of  arts,  if  the  graduate  be  not  resi- 
dent in  the  university  affiai'ds  no  exemption.il 


Com-t-Leet  (U.)  p.j.    Constable  (B.)  p.  3. 


a  Show.  75.  A.  was  indicted  for  not  taking  on  him  the  office  of  high  con- 

The  King  and  stable ;  and  the  question  on  a  special  verdict  was,  Whether  a 
Bettesworth,     tenant  in  ancient  demesne  may  be  made  constable  of  an  hun- 
dred, which  reaches  farther  than  the  demesnes  ?  and  it  was  ad- 
judged that  he  might. 

(C)  Of 


Vent.  344. 
S.C.  adjudged. 


(C)  Power  in  acting  mtkout  WaiTaiitfrom  a  Justice,  171 

(C)  Of  their  Power  and  Duty  in  acting  without  any 
Warrant  from  a  Justice  of  the  Peace. 

A  S  constables  were  originally  instituted  for  the  better  pre-  a  Hawk.  P.C. 
'^  servation  of  the  peace,  they  may  by  the  common  law  arrest  c.  10.^34. 
{a)  felons,  and  all  suspicious  persons  that  go  abroad  in  the  night,  ^onim  ""  ^^^' 
and  sUcp  by  day,  or  resort  to  bawdy-houses,  or  keep  suspicious  («)  [They^^e 
company.  justifiable  in 

arresting  per- 
sons directly  charged  with  felony,  although  it  should  aftenvards  appear  that  no  felony  had 
been  committed.  S-jmuel  \.  Payne,  Dougl.  359.  And  where  a  felony  hath  actually  been 
committed,  they  are  justified  in  making  an  arrest,  provided  they  act  bona  fide,  and  in  pursuit 
of  the  offender,  upon  such  information  as  amounts  to  a  reasonable  and  probable  ground  of 
suspicion.  In  ti)is  case,  indeed,  a  private  person  may  arrest,  though  not  in  the  former, 
Ledwith  v.  Catchpole,  Cald.291. — If  they  have  notice  that  a  burglary  hath  been  committed, 
it  is  their  duty  to  pursue  the  felon  immediately,  though  in  the  night.     Cro.  Eliz.  652.] 

Also,  by  the  (^)  ancient  common  law,  the  constable  was  to  ((?»)  Lamb. Con- 
present  at  the  torn  or  leet  all  those  within  his  precinct  who  were  stable,  5,  6. 

not  aduiitted  into  some  tithino^,  and  who  had  not  sworn  to  the  ^\  /3'     . 
,.,,,.  ,  .  ^      1       1      ,  \    1      1        •  1  •     ('■J  Crompt. 

knigs  allegiance;  and  it  seems  that  by  {c)  the  law  m  use  at  this  31  j.    Tii\t. 

day,  he  ought  to  present  {d)  all  oiFences  inquirable  in  the  torn  or  SheriflT,  388. 
Jgoj;  See  Rast.  Ent. 

I,;  I.  (rf)Yet 
in  the  oath  set  down  by  Kitchen,  47.  he  only  swears  to  present  all  bloodshed,  outcries, 
affrays,  and  rescouses  done  within  his  office. 

A  constable  is  not  only  empowered,  as  all  private  persons  are,  3  Inst.  15S. 
to  part  an  aifray  in  his  presence,  but  is  bound  at  his  peril  to  en-  H.  P.  C.  135. 
deavour  it,  not  only  by  doing  his  utmost  himself,  but  also  by  de-  jC^?!    ^P" 
mandiiig  the  assistance  of  others,  which  they  are  bound  to  give 
him  under  paitj  of  fine  and  imprisonment. 

And  it  is  said,  that  if  he  sees  persons  actually  engaged  in  an  Lamb.  132. 
affray,  whether  the  violence  were  done  or  offered  to  another,  or  ^alt-  c.  i.  8. 
even   to  himself,   or  see  them  upon  the  very  point  of  entering  ^°"  ^"^^'» 
upon  an  affray;  as,  where  one  threatens  to  beat  another,  ^x.^  he  EJj'zf,^^. 
may  either  carry  the  offender  before  a  justice  of  peace,  in  order  9  E.4.  26.  a. 
to  his  finding  sureties  for  the  peace,  Sfc,  or  may  imprison  him  Moor,  284. 
himself  a  reasonable  time  till  the  heat  be  over,  and  afterwards  23E.4.  35.  b. 
detain  him  till  he  give  such  surety  by  bond  :  but  he  seems  to  have  ^  h.'?.  6.  a*.  ' 
no  power  to  commit  the  offender  in  any  other  manner,  or  for  any  Savil,97.  Roll, 
other  purpose;  for  he  cannot  commit  him  to  gaol  till  he  shall  be  Rep.  238. 
punished;  neither  ought  he  to  lay  hands  on  those  who  barely  ^^"Jst-329- 
contend  with  words  Avithout  any  threats  or  personal  hurt ;  but  adviseable  for 
all  he  can  do  in  such  case  is  to  command  them,  under  pain  of  the  constable 

imprisonment,  not  to  fight.  to  ^^^•■'■y  the 

°  offender  im- 

mediately before  a  justice  of  the  peace. 

If  an  affray  be  in  a  house,   the  constable  may  break  open  Dalt.  c.  8.  67. 
the  doors  to  preserve  the  peace,  and  if  affrayers  fly  to  a  house,   13  E-4-  9-  a. 
and  he  freshly  follow,  he  mr.y  break  open  the  doors  to  take  Jj^p^r"*  ^' 
them,  •  ;    -9- 

But 
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Lamb.  133.  But  he  cannot  of  his  own  authority  compel  a  man  to  find 

Cro.Eliz.  375.   sureties,  who  is  delivered  into  his  hands,  as  having  broken  the 
Owen,  loj.       peace  in  his  absence,  but  ought  to  carry  him  before  a  justice  of 
the  peace ;  neither  can  he  arrest  a  man  for  an  affray  out  of  his 
view,  without  a  warrant  from  a  justice  of  the  peace,  unless  a 
felony  were  done,  or  likely  to  be  done. 
Moor,  2184.  If  a  constable  see  a  person  expose  an  infant  in  the  street,  who 

Owen,  98^        refuses  to  take  it  away,  he  may  lawfully  apprehend  and  detain 
c  \2\1q        ^"^^^  person  till  he  or  she  shall  consent  to  take  care  of  it. 
And  so  may  a  private  person.  >' 

(D)  Of  their  Power  and  Duty  in  executing  the  War- 
rants of  Justices  of  the  Peace. 

(ffl)5Mocl.i3o.  A  S  the  constable  is  the  proper  officer  to  a  justice  of  peace  he 
f^fVlk^-^S^  '^  ^^  bound  to  execute  his  warrant?.  Hence  it  hath  been  (a) 
1  RoU.  Rep.*  resolved,  that  where  a  statute  authorizes  a  justice  of  the  peace 
y8.  to  convict  a  man  of  a  crime,  and  to  levy  the  penalty  by  war- 

rant of  distress,  Avithout  saying  to  whom   such  warrant  shall 
be  directed,  or  by  whom  it  shall  be  executed,  the  constable  is 
the  (b)  proper  officer  to  serve  such  warrant,  and  indictable  for 
disobeying  it. 
Roll.Abr.591.       Yet  inasmuch  as  the  office  of  constable  is  wholly  ministerial. 
Moor,  845-       aj^([  no  way  judicial,  it  seems  that  he  may  appoint  a  deputy  (c) 
,  Bulst.  77.  *     t°  execute  a  warrant  directed  to  him,  when  by  reason  of  sick- 
bait.  c.i.S.C.  ness,  absence  or  otherwise,  he  cannot  do  it  himself:  but  without 

Roll. Rep. 474.  some  such  special  cause  a  constable  cannot  make  such  a  deputy. 
Sid.  355.  Lev. 

2^2'  March,  30.  2  Keb.  309.  321.  [3  Burr.  1259.  Cald.  252.  i  T.  Rep.  682.  (c)  And  the 
deputy  is  within  the  equity  of  st.  7  J.  i.  c.j.    Moor,  845.     2  T.  Rep.  395.    St.  29  Geo.  2. 

C.25.  $2. 

Salk.  176.  If  a  warrant  be  directed  generally  to  all  constable's,  no  one 

Ld.  Raym.  can  execute  it  out  of  his  own  precinct ;  but,  if  it  be  directed  to 
545-  I  H.  Bl.  ^  particular  constable  by  name,  he  may  execute  it  any  where 
G*    c  2/^6  within  the  jurisdiction  of  the  justice. 

Westminster  constables  are  to  be  appointed  out  of  the  different  parishes  for  the  whole  city  and 
liberty.  In  London,  also,  by  ancient  custom,  the  constables,  though  appointed  in  particular 
wards,  of  which  there  are  twenty-six,  have  power  to  serve  warrants  and  execute  their  office 
throughout  the  city.] 

6  Co.  54.  A  sworn  constable  in  executing  a  warrant  need  not  shew  it  to 

9  Co.  69.  the  party,  although  he  demand  a  sight  of  it ;  but  in  making  an 

arrest  he  ought  to  acquaint  him  with  the  substance  of  it. 

a  Hawk.  P.  C.       [And  all  private  persons  to  whom  warrants  shall  be  directed, 

f .  13.  §  38.        and  even  officers,  if  they  be  not  sworn  and  commonly  known, 

and  even  these,  if  they  act  out  of  their  own  precincts,  must  shew 

their  warrants  if  demanded.     And  it  is  enacted  by  27  Geo.  2. 

c.  20.,  "  That  in  all  cases  where  any  justice  of  the  peace  is  re- 

*'  quired  or  empowered  by  any  statute  to  issue  a  warrant  of  dis- 

*'  tress  for  the  IcA^ing  of  any  penalty  infficted,  or  any  sum  of 

§  3.  "  money  thereby  directed  to  be  paid— the  officer  executing  such 

♦*  war- 
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"  warrant  if  required,  shall  shew  the  same  to  the  person  whose 
*'  goods  and  chattels  are  distrained,  and  shall  suffer  a  copy  thereof 
"  to  be  taken."] 

An  uniHwful  arrest  without  a  justice's  warrant,  cannot  be  made  Dyer,  244. 
good  by  a  warrant  taken  out  afterwards.  Fitz.  Bar.  248, 

If  the  constable,  after  he  hath  arrested  the  party  by  force  of  Crompt.  149. 
a  warrant,  suffer  him  to  go  at  large  on  his  promise  to  return  a  Keb.  705. 

again,  he  (a)  cannot,  by  force  of  the  same  warrant,  arrest  him  ^'ronipt- 148. 

°   .  ^   '  *  a  Keb.  206. 

^ain-  Dalt.c.117. 

13  E.4.  9.  a.  {a)  But  by  the  better  opinion,  if  the  party  voluntarily  returns  into  custody, 
the  constable  may  lawfully  detain  him,  and  bring  him  before  the  justice,  in  pursuance  of 
the  warrant.     2  Hawk.  P.C.  c.  13.  $9. 

A  constable  cannot  justify  an  arrest  by  force  of  a  warrant  from  14  H.  g.  i6, 
a  justice  of  the  peace,  which  expressly  appears  on  the  face  of  it  to  Crompt.  147, 
be  for  an  offence  whereof  a  justice  of  peace  hath  no  jurisdiction ;  ^^^  ^49- 
or  to  bring  the  party  before  him  at  a  place  out  of  the  county  for 
which  he  is  a  justice. 

But  it  seems  that  he  ought  to  execute  a  general  warrant  to  Dalt.  0.117. 
bring  a  person  before  a  justice  to  answer  such  matters  as  shall  be  *  Hawk.  P.C. 
objected  against  him  on  the  part  of  the  king.  [kgeneralwar- 

rant  to  apprehend  all  persons  suspected,  without  naming,  or  particularly  describing  any  person 
in  special,  is  illegal  and  void  for  its  uncertainty ;  for  it  is  the  duty  of  the  magistrate,  and  it 
ought  not  to  be  left  to  the  officer,  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to 
apprehend  all  persons,  guilty  of  a  crime  therein  specified,  is  no  legal  warrant :  for  the  point, 
upon  which  its  authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial ;  namely,  whether 
the  person  apprehended  thereupon  be  really  guilty  or  not.  4  Bl.  Comm.  291.  3  Burr.  1742, 
I  Bl.  Rep.  562.     II  St.  Tr.  307.  321.    Comm.  Jour.  22  &  25  Apr.  1766.] 

Also  by  the  better  authorities  it  seems  holden  that  it  is  not  But  for  this 
material  whether  the  party  arrested  by  virtue  of  a  warrant  fi'om  ^"^^^  Hawk, 
a  justice  of  peace,  were  guilty  or  innocent,  or  whether  the  felony,   r^^  skin"^  68 
SfC.  were  actually  committed  or  not ;  for  it  would  be  a  great  dis-  [^  warrant 
couragement  to  officers,  to  subject  them  to  actions  in  such  cases  properly  pen- 
for  doing  what  they  apprehend  to  be  their  duty ;  and  the  liberty  "^d,  (even 
of  the  subject  seems  sufficiently  secured  by  subjecting  the  justice  ni^^^ft^a^e 
to  an  action.  who  issues  it 

should  exceed  his  jurisdiction,)  will,  by  stat.  24  Geo.  2.  c.  44.,  in  all  events  indemnify  the 
officer  who  executes  the  same  ministerially.  4  Bl.  Comm.  291.]  And  how  far  a  constable 
may  execute  a  general  warrant  to  make  a  general  search  for  felons  or  stolen  goods,  2  Hawk. 
P.C.  82.  [and  II  St.  Tr.  321.     2  H.  H.  P.C.313.  321-] 

II  Wliere  a  magistrate  committed  a  person  instanter  for  an  of-  Hill  v.  Bate- 
fence  under  the  game  laws,  who  had  goods  whereon  a  distress  man,iStr.7io. 
might  have  been  levied,  yet  the  warrant  was  a  sufficient  justifi- 
cation to  the  constable,  it  being  in  a  matter  within  the  jurisdic- 
tion of  the  magistrate.  |1 

[If  a  constable  be  sued  for  any  thing  done  in  the  execution  of  St.  7  Ja.  r. 
his  office,  he  and  all  who  assist  him  may  plead  the  general  issue,  c.  5.  St.  21 
not  guilty,  and  give  the  special  matter  in  evidence;  and  on  a  Ja-i-c-i* 
verdict  for  the  defendant,  or  on  the  plaintiff's  becoming  nonsuit 
or  discontinuing,  he  shall  have  double  costs.     And  the  action 
can  be  laid  only  in  the  proper  county;  for,  if  upon  not  guilty 

pleaded, 
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pleaded,  it  appear  that  the  fact  was  done  in  another  county,  the 
jury  shall  find  the  defendant  not  guilty.] 

II  By  St.  24  Geo.  2.  c.  44.  §6.  "  No  action  shall  be  brought 
*'  against  any  constable,  headborough,  or  other  officer,  or 
*'  against  any  person  or  persons  acting  by  his  order  or  in  his 
"  aid,  for  any  thing  done  in  obedience  to  any  warrant  under 
*'  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand 
•'  hath  been  made  or  left  at  the  usual  place  of  his  abode  by  the 
"  party  or  parties  intending  to  bring  such  action,  or  by  his, 
*'  her,  or  their  attorney  or  agent,  in  writing,  signed  by  the 
*'  party  demanding  the  same,  of  the  perusal  and  copy  of  such 
*'  warrant,  and  the  same  hath  been  refused  or  neglected  for  the 
"  space  of  six  days  after  such  demand;  and  in  case  after  such 
*'  demand  and  compliance  therewith,  by  shewing  the  said  war- 
*'  rant  to  and  permitting  a  copy  to  be  taken  thereof  by  the 
*'  party  demanding  the  same,  any  action  shall  be  brought 
*'  against  such  constable,  headborough,  or  other  officer,  or 
*'  against  such  person  or  persons  acting  in  his  aid  for  any  such 
"  cause  as  aforesaid,  without  making  the  justice  or  justices,  who 
"  signed  or  sealed  the  said  warrant,  defendant  or  defendants, 
"  that  on  producing  or  proving  such  warrant  at  the  trial  of  such 
"  action,  the  jury  shall  give  their  verdict  for  the  defendant  or 
"  defendants,  notwithstanding  any  defect  of  jurisdiction  in  any 
"  such  justice  or  justices ;  and  if  such  action  be  brought  jointly 
*'  against  such  justice  or  justices,  and  also  against  such  con- 
*'  stable,  headborough,  or  other  officer,  or  person  or  persons 
"  acting  in  his  or  their  aid  as  aforesaid,  then  on  proof  of  such 
*'  warrant,  the  jury  shall  find  for  such  constable,  headborough 
*'  or  other  officer,  and  for  such  person  and  persons  so  acting  as 
"  aforesaid,  notwithstanding  such  defect  of  jurisdiction  as  afore- 
"  said,"  &c. 

By  §  8.  "  No  action  shall  be  brought  against  any  justice  of 

*'  the  peace  for  any  thing  done  in  the  execution  of  his  office,  or 

"  against  any  constable,  headborough,  or  other  officer,  or  per- 

"  son  acting  as  aforesaid,  unless  commenced  within  six  calendar 

"  months  after  the  act  committed." 

Price  V.  Mes-        If  there  be  a  warrant  to  an  officer  to  seize  stolen  goods,  and  he 

senger,  2  Bos.  seize  goods  which  turn  out  not  to  have  been  stolen,  he  is  entitled, 

&  Pull.  158.     jf  ]^g  acted  bona  fide,  to  avail  himself  of  the  protection  of  this 

act. 
Jones  V,  If  the  officer  comply  with  the  plaintiff's  demand  of  a  perusal 

Vmighan,          ^^^  copy  of  the  warrant  before  the  action  brought,  though  not 
^        '       *      within  sz>  days  after  the  demand,  it  is  sufficient.  1| 
Anon.  I  Str.  [Where  the  officer  is  not  acting  in  the  execution  of  his  office, 

446.    Money    ^^  ^^^  pursuing  the  directions  of  his  warrant,  the  act  affords 
3'Burn  i'742.    ^^"^  ^^  protection.] 
Sty.  393.  Milton  v.  Green,  5  East,  ^2,3' 

Jory  V.  Or-  ||  Jf  the  plaintiff's  attorney,  previously  to  bringing  an  action 

chart,  a  Bos.     against  the  officer  for  a  distress  under  a"  magistrate's  warrant, 
&  Pull.  29.         o  o  , 

This  was  determined,  Rooke  J.  dissent. 

make 
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make  out  two  papers  precisely  similar,  purporting  to  be  demands 
of  a  copy  of  the  warrant  pursuant  to  this  act,  and  sif^n  both  for 
his  client,  and  then  deliver  one  to  the  defendant,  the  other  will 
be  suflicient  evidence  at  the  trial ;  for  it  is  to  be  considered,  not 
as  a  copy,  but  as  a  duplicate  original.  || 
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In  Coparcenary  these  Things  are  to  be  considered  ; 

(A)  The  Nature  and  Reason  of  such  Inheritance. 

(B)  The  Nature  of  such  Estate,  in  respect  of  Actions 

by  or  against  Parceners. 

(C)  Of  a  Partition,  when  the  Things  are  dividable  or 

entire,  and  the  Manner  thereof. 

(D)  Of  Partition  by  the  Writ  de  Partitionefaciendd. 

(E)  Of  Hotchpot,  and  the  Nature  and  Incidents  of 

this  Kind  of  Partition. 

(F)  Of' the  Nature  and  Incidents  of  the  Estate  after 

Partition  made. 


(A)  The  Nature  and  Reason  of  such  Inheritance. 

TF  one  seised   of  an  estate  of  inheritance  die,  leaving  only  Bracton, lib. » 

daughters,  sisters,  aunts,  or  other  females  of  kin  in  equal  c.3o.Lit.$z4r. 

degree,  and  the  estate  descend  to  any  of  these,  they  are  said  to  [Parceners  are 

hold  in  coparcenary,  and  to  make  but  one  heir  to  their  ancestor,  came  partitfon 

lies  between 
them.  Lit.  $241.  And  none  are  called  parceners  by  the  common  law  but  females,  or  the 
heirs  of  females.  Id.  §  254-  By  custom,  indeed,  brothers  may  be  parceners,  as  by  the  custom 
of  gavelkind  in  Kent.  Id.  $265.  But,  in  either  case,  this  manner  of  holding  ariseth  only  by 
operation  of  law,  namely,  by  descent;  for,  if  sisters  purchase  lands,  they  are  joint-tenants, 
and  not  parceners.     Id.  §  254.] 

In  this  inheritance  sometimes  the  descent  is  in  capita;  as  Co.Lit.  164. b. 
where  a  man  hath  issue  two  daughters,  and  dies,  the  descent  is  This  came  over 
in  capita;  therefore  each  shall  inherit  ahke:  and  sometimes  the  chaTlaw^^and 
descent   is  m  stirpes;   as  if  a  man  hath  issue  two  daughters,  they  took  the 
and  dies,  and  the  eldest  daughter  hath  issue  three  daughters,  descent  m 
and  the  youngest  one  daughter;  all  these  four  shall  inherit,  but  ^^"'P^^Aor  this 
the  daughter  of  the  youngest  shall  have  as  much  as  the  three  the  child  was 
daughters  of  the  eldest.  entitled  to  his 

portion 
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portion  by  the  law  of  nature  during  the  father's  life,  though  he  was  not  to  possess  it,  or  be  ft 
complete  heir  according  to  the  ci\41  law  of  the  country,  till  after  his  death ;  and  that  founded 
the  fiction,  that  the  children  should  stand  in  the  place  that  he  possessed. 

Co.  Lit.  164.  b.       If  a  man  hath  issue  two  daughters,  and  tlie  eldest  hath  issue 
several  sons  and  daughters,  and  the  youngest  hath  issue  several 
daughters,  the  eldest  son  of  the  eldest  daughter  shall  only  inherit 
his  ancestor ;  but  all  the  daughters  of  the  youngest  shall  hold  , 
their  mother's  moiety  in  coparcenary  with  him. 
Co.  Lit.  163.  If  a  man  seised  of  lands  in  fee  hath  issue  two  daughters,  and 

For  in  the  first  Qj^g  Qf  them  is  attainted  of  felony,  and  the  father  dies,  both 
case  the  lor  daughters  being  alive,  one  moiety  shall  descend  to  the  innocent 
must  make  a  daughter,  and  the  other  moiety  shall  escheat :  but,  if  a  man 
title  to  devest  make  a  lease  for  life,  remainder  to  the  right  heirs  of  A.^  being 
the  estate,  dead,  who  hath  issue  two  daughters,  whereof  one  is  attainted  of 
which  wa^s^^  felony,  it  seems  the  remainder  is  not  good  for  a  moiety,  but  void 
vested  in  the  for  the  whole. 
ancestor,  which 

he  cannot  do,  because  there  is  no  defect  in  this  case,  since  the  ancestor  maybe  legally  repre- 
sented, and  the  innocent  daughter  may  legally  represent ;  and  therefore  there  can  be  no  title 
in  the  lord  to  evict  that  moiety,  though  he  has  title  to  the  moiety  of  the  offending  daughter, 
who  after  her  crime  can  represent  no  man :  but  in  the  second  case,  the  sisters  are  to  make 
title  to  the  remainder ;  which  they  cannot  do,  because,  to  make  title  to  the  remainder,  they 
must  bring  themselves  within  the  words  of  the  donation  ;  and  the  innocent  daughter  cannot 
take  upon  her  the  character  of  an  heir  alone,  since  they  both  make  but  one  heir  to  the 
ancestor;  and  both  cannot  join,  because  one  is  attainted  and  incapable  of  that  character. 

(B)  The  Nature  of  such  Estate  in  respect  of  Actions 
by  or  against  Parceners. 

Co.  Lit.  164.    "PARCENERS,  in  respect  of  their  ancestor,  make  but  one 
heir,  and  therefore,  to  recover  the  possession  of  their  com- 
mon ancestor,  they  must  join  in  the  lyrcecipe :  so,  when  they 
come  into  possession  before  partition,  they  are  seised  of  an  un- 
divided possession,  though  having  a  right  to  a  writ  de  partitione 
Jacie?idd,  they  have  a  right  to  sever  and  divide  the  possession 
that  before  was  joint  in  them. 
5  Mod.  141.  In  replevin,  the  plaintiff  declared  for  taking  bricks,  SfC,  and 

Ld.  Raym.  64.  ^he  defendant  made  conusance  as  bailiff  to  one  John  Bennet  and 
Eikh  i^W^  ■i.  Grace  his  wife,  setting  forth,  that  one  Simon  Bennei  was  seised 
between  Sted-  in  fee  of  the  lands,  ^c,  and  made  a  lease  thereof  for  forty  years, 
man  and  Page,  rendering  rent,  and  died,  and  the  lands  descended  tohisdaugh- 
^'^^^^^^'.^^f'  ,  ters  and  co-heiresses,  one  whereof  married  the  said  Joh?i  Bennet^ 
where  it\°said  '^"^  ^^^^  Other  was  the  Countess  of  Salisbury^  and  so  made  conu- 
per  Cur.  that  sance  for  a  moiety  of  the  rent;  and  upon  demurrer  judgment  was 
when  one  sister  given  for  the  plaintiff;    because  one  coparcener  cannot  make 

distrams,  she  avowry  for  a  moiety  of  the  rent  before  partition,  though  they 
ousht  to  avow  ,  "^  i  •   i      -^  "^  ■  *■  o  • 

in  her  own       have  several  mheritances. 

right,  and  also 

as  bailiff  to  her  other  sister,  for  the  entire  rent.     Salk,  390.  S.  P.  adjudged  between  Stedman 

and  Bates,  where  it  is  stated,  that  the  defendant  made  conusance  as  bailiff  to  the  Countess  of 

Salisbury. 
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If  co-heirs  are  disseised  before  partition,  their  possessory  ac-  Co. Lit.  164-2. 
tion  must  be  joint,  for  their  remedy  must  follow  the  nature  of  ^  ^^^^:  7°°- 
their  possession,  and  that  being  joint,  the  action  must  be  joint  veralPrec.(i.) 
too;  but,  if  they  had  made  partition  before  the  dissei^iin,  then 
their  possessions  would  have  been  several,  and  then  they  could 
not  have  recovered  by  a  joint  pnccipcy  or  on  a  joint  demise  in 
an  ejectment. 

■  But  there  is  a  difference  between  an  action  possessory  and  an'  Co.  Lit.  164.  a. 
action  droiturel ;  for  though  the  possessory  action  be  joint,  be-  ^""^j^p"  '^^',  . 
cause  it  follows  the  nature  of  the  possession,  which  was  joint,  joinder  in  Ac- 
yet  the  droiturel  action  must  be  several,  where  the  right  des-  tion, 43.  But, 
cending  was  several;  as,  if  two  coparceners  be  disseised,  and  wlieie  a  joint 

each  die,  havinji  issue,  each  of  their  issue  must  have  several  \}^^^  tescends 

'  o   ,         ' .      ,      .         ,         .  1,-1  ^'"O"'  one  com- 

prcecipcs,  because  m  then'  droiturel  action  each  ot  them  counts  ,j^q,^  ancestor; 

on  the  several  right  descending  from  their  several  ancestor,  and  as,whereaman 

-  •        1  "I'll 

not  from  the  ioint  possession  their  ancestor  enioyed.  is  disseised  and 

->  ^  •>  -^  leaves  two 

daughters,  there  they  must  both  join  in  an  action,  and  so  must  their  issue,  if  they  die  before 
recovery  of  their  right,  because  their  remedy  must  follow  their  right*    Co.  Lit.  164.  a. 

Two  parceners  in  tail  alien  and  die,  leaving  issue;  the  issue  Bro.tit.Copar, 
of  each  shall  have  a  several  remedy,  and  when  one  of  them  re-  (*•) 
covers,  the  other  cannot  enter  with  him,  because  the  alienation 
of  their  several  ancestors  amounted  to  a  partition ;  for  by  such 
alienation  each  conveyed  distinctly  and  separately  that  moiety 
which  belonged  to  her,  and  so  broke  and  divided  the  estate. 

Though  parceners  before  partition  have  one  entire  freehold  in  Co.  Lit.  164. 
respect  of  any  stranger's  prcecipe^  yet  to  many  purposes  among 
themselves  they  have  in  judgment  of  law  several  freeholds :  for 
each  parcener,  where  there  are  two  of  them,  has  really  but  a 
title  to  a  moiety  of  the  land,  and  is  not,  as  in  case  of  jointcnancy, 
seised  per  my  Sf  per  tout :  the  same  law  holds  where  there  are 
more  parceners,  for.  in  such  case  each  has  but  a  title,  in  judg- 
ment of  law,  to  lier  proportion ;  therefore  parceners  m  ly  enfeoff 
each  other  of  their  share,  as  well  as  convey  it  to  strangers. 

The  parol  shall  demur  during  the  minority  of  one  of  the  Co  Lit.  164'^ 
daughters,  because  both  of  them  must  be  in  court  to  demand, 
as  one  heir  to  their  ancestor,  and  the  infant  cannot  appoint  an 
attorney  to  continue  the  suit  in  court  for  her. 

If  one  coparcener  enters  upon  the  disconlinuee  of  her  father,  s  Roll.  Abr. 
and  is  afterwards  disseised  by  him,  and  thereupon  brings  an  as-  *54' 
size,  and  recovers  by  false  verdict,  the  other  coparcener  may 
enter  and  hold  in  coparcenary  with  her;  for  though  the  action 
was  not  well  laid,  yet  she  recovered  as  heir  to  the  common  an- 
cestor, and,  consequently,  under  that  title,  which  is  ccmiuion  to 
both  the  parceners,  since  they  both  make  but  one  heir  to  the 
common  ancestor. 

So,  if  two  parceners  bring  aJh7'medon,  and  one  of  them  is  sum-  Bro.tit.Copar* 
moned  and  severed,  and  the  other  recovei's  a  moiety,  and  enters  (^O 
by  execution,  the  severed  parcener  shall  enter  with  the  other, 
and  enjoy  the  land  in  parcenary  ;  for  the  severaiice  is  only  an 
order  of  the  court  for  disuniting  joint  interests,  when  one  of 
Vol.  II.  N  the 
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the  parties  is  negligent  in  prosecuting  or  defending,  and  not  a 
disherison;  therefore  the  several  parcener  may  well  enter  into 
the  land  which  the  other  recovers  as  heir  to  the  common  an- 
cestor, since  both  make  but  one  heir  to  him :  otherwise,  if  the 
person  summoned  and  severed  releases  or  aliens  her  part,  for 
then  she  has  departed  with  all  her  title  to  the  inheritance,  and, 
consequently,  can  never  pretend  to  any  share  in  an  interest 
which  she  has  thus  conveyed  away  to  another. 

Parceners  shall  join  in  assise  of  mortdancester^  though  in  dif- 
ferent degrees.     St.Gloc.  6 Ed.  I.e. 6. 

(C)  Of  Partition,  when  the  Things  are  dividable  or 
entire,  and  the  Manner  thereof. 

Co. Lit.  164. b.  A  VILLEIN  is  an  inheritance  individable  in  its  own  nature; 
yet,  if  he  descend  to  coparceners,  the  profit  of  him  may  be 
divided ;  as  one  of  them  may  have  the  service  of  him  one  day, 
one  week,  or  the  like,  and  the  other  another  day,  week,  S^c. 
Co.Lit.  i64.b.  So,  an  advowson  is  in  itself  entire;  yet  in  effect  the  same  may 
2  Roll.  Abr.  jjg  divided  between  parceners,  for  they  may  agree  to  present  by 
tition be  made  turns;  however,  this  was  holden  only  a  partition  of  tlie  presen- 
of  a  manor  to  tation  (a),  for  the  advowson  continued  in  the  right  of  coparce- 
which  an  ad-  nary,  and  they  must  all  have  joined  after  such  partition  in  a 
bn^^r^vith"  ^"''  ^^  light  of  advowson;  but  since  the  statute  7  Ann.  c.  18. 
mention  made  their  joining  does  not  seem  necessary  ;  |]for  by  that  statute  it  is 
or'  the  advow-  enacted,  that  "  if  coparceners,  or  joint  tenants,  or  tenants  in 
son,  it  shall  re-  «  common,  be  seized  of  any  estate  of  inheritance  in  the  advow- 
mam  m  com-  ^  ^^^^  ^^  ^  church  or  vicarajre,  or  other  ecclesiastical  promo- 
inon  amonij  .  ,•'  •  •         •  °  1     n    1  11  , 

thon.  F.N.B.       tion,  and  a  partition  is  or  shall  be  made  between  them  to 

f'2.  •'  present  by  turns,  that  thereupon  every  one  shall  be  taken  and 

^)  [But  see  «  adjudged  to  be  seized  of  his  or  her  separate  part  of  the  ad- 
lisbur'' V  PhU-  "  vowson  to  present  in  his  or  her  turn;  as,  if  there  be  two,  and 
lips,  Caith.  "  they  make  such  partition,  each  shall  be  said  to  be  seized,  the 
505.andiSalk.  "  one  of  the  one  moiety  to  present  in  the  first  turn,  the  other 
■^S-]  "  of  the  other  moiety  to  present  in  the  second  turn ;  in  like 

*'  manner,  if  there  be  three,  four,  or  more,  every  one  shall  be 
"  said  to  be  seized  of  his  or  her  part,  and  to  present  in  his  or 
"  her  turn."  II 
Co,  Lit.  164.          A  rent  charge  is  partible  among  co-heirs,  and  by  the  act  of 
law  the  tenant  is  subject  to  their  several  distresses,  which  is  no 
injury  to  him  if  he  punctually  discharge  his  duty,  since  he  is  not 
thei-eby  burthened  with  an  increase  of  rent. 
Co.Lit.  165.  a.       Reasonal/le  estovers,  as  house-bote,  hay-bote,  <^c.,  appendant 
to  a  freehold;  corody  incertain,  granted  to  a  man  and  his  heirs; 
a  piscary  incertain ;  or  common  sans  number,  cannot  be  divided 
between  co-heirs,  because  a  partition  of  them  would  enlarge  the 
crio-inal  srant  bevond  the  intention  of  the  grantor,  and  likewise 
•  prove  a  greater  charge  than  was  originally  intended  to  the  tenant 

of  the  soil ;  but  the  manner  of  enjoying  them  among  co-heirs,  is 
commonly  settled  in  the  following  method.     If  any  other  inhe- 
ritance 


(C)  Of  Partition^  'when  the  Things  are  dhidable,  8^c,  179 

ritance  descends  to  them  besides,  then  the  eldest  only  shall  take 
them,  and  the  rest  shall  have  a  contribution  or  allowance  in 
value  out  of  the  other  inheritance  which  descended  to  them; 
but,  if  no  other  inheritance  descended  to  them,  then  one  shall 
take  the  estovers,  piscary,  S)'c.  for  a  fixt  time,  as  a  montli,  a 
year,  S)C.,  and  the  other  for  the  like  time  after,  which  will  ef- 
fectually secure  the  owner  of  the  soil  from  any  prejudice;  or  in 
case  of  the  piscary  one  may  have  the  first  fish,  the  other  the 
second,  8^c. ;  or  one  of  them  may  have  the  first  draught,  and  the 
other  the  second,  <§r. 

So,  in  case  of  a  park  or  mill  which  cannot  bd  divided,  the  one  2  RolLAbr. 
to  have  the  first  beast,  the  other  the  second,  8^'C ;  and  in  case  of  3.55- Co.  Lit. 
the  mill,  the  one  to  have  it  for  a  time  certain,  and  then  the  other 
for  the  like  time ;  or  the  one  to  have  the  first  toll-dish,  and  the 
other  the  second,  S^-c. 

If  there  are  three  coparceners  of  a  manor  who  make  par-  But  this  mu'^t 
tition,  each  shall  have  a  manor  and  court-baron  within  her  ofap'artkk)n 
pur -party.  before  the  sta- 

tute of  quia  emptores;  for  though  that  statute  allows  of  the  creation  of  a  rent  to  make 
partitions  equal,  yet  it  will  never  allow  the  erection  of  new  manors  by  partition  made  of  an 
old  manor,  since  such  partitions,  as  appears,  may  be  equal  without  such  new  creations. 
Dav.  61.    z  Roll.  Abr.  aj  7.     6  Co.  69. 

If  an  earl  hath  his  dignity  to  him  and    his  heirs,   and  dies  Co.  Lit.  165.3, 
leaving  only  a  daughter,  the  dignity  shall  descend  to  the  daugh-  *  ^ 

ter ;  for  it  is  agreeable  to  the  original  intention  of  the  grant, 
that  it  should  devolve  on  such  single  person  ;  but,  if  there  had 
been  several  daughters,  though  the  possession  of  the  earldom, 
like  other  lands,  be  divided  among  them,  yet  the  dignity  itself 
shall  return  to  the  crown,  who  may  confer  it  on  which  daughter 
it  pleases ;  but  no  partition  can  be  made  of  it  between  the  daugh- 
ters, because  it  is  not  partible  in  its  own  nature;  for  that  would 
be  to  make  several  honours  out  of  one,  contrary  to  the  grant ; 
and  the  eldest  alone  cannot  have  it,  because  all  make  but  one 
heir ;  therefore  to  prevent  disputes,  it  returns  to  the  crown 
from  whence  it  proceeded. 

But  there  is  a  difference  between   a   dignity  or  name  of  no-  Co.  Lit.  165. 
bility,  and  an  office  of  honour;  for  if  a  man  holds  a  manor  [But  this 
of  the  king  to  be  high  constable  of  Englandy  and  dies,   having  ^'"^[.""jjg j  j, - 
issue  two  daughters,  this  office  shall  not  return  to  the  crown ;  ^  j^te  aMtho- 
for  if  it  should  return  to  the  crown  the  manor  must  go  with  -Aty.  For  upon 
it,  which  would  destroy  the  grant  itself;  therefore  if  the  eldest  the  death  of 
daughter  marries,  her  husband  shall  exercise  the  office  alone,    /^.^^^"^^and 
and  before  her  marriage  it  shall  be  exercised  by  some  sufficient  jcesteven,  Jidy 
deputy.  8,  1779,  seised 

ii  fee  of  the 
office  of  great  chamberlain  of  England,  leaving  two  sisters  his  co-heiresses,  the  jutlges  gave  it 
as  their  opinion  in  the  House  of  Lords,  that  the  office  belongs  to  both  sisters  ;  that  the  husband 
of  the  eldest  is  not  of  right  entitled  to  execute  it ;  and  that  both  sisters  may  execute  it  by  deputy 
to  be  appointed  by  them  ;  such  depidy  not  being  of  a  degree  inferior  to  that  of  a  knight,  and  to 
he  approved  of  by  the  king.  See  Journ.  Dom.  Proc,  zjth  May  1781,  the  printed  cases  of  the 
several  claimants,  and  the  Pari.  Regist.  for  1780-1,  v.  4.  258  to  297.] 

If  a  castle,  used  for  defence  of  the  realm,  descend  to  two  or  Co.Lit.  165.  a. 

more  co-heirs,  this  .shall  not  be  divided,  because  that  would  ex-  *  ^°^';  ^^'^' 

■K.-  ^54'  A  co- 

ls  2  pose 
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rody  certain      pose  it  to  the  circumvention  of  enemies,  when  the  garrison  wai 

niavhedi-         under  distinct  interests  and  powers :  but  a  castle  designed  only 
vided.     Co.        r,..    ^   •      .  i        i-    •  i     i     i  r     i  •  ^ 

Lit.  164.  puvate  use  maybe  divided,  because  none  ol  these  incon- 

b.  A  reversion    veniences  will  follow. 

may  be  dinded,  viz.  that  one  shall  have  the  reversion  of  so  many  acres,  and  the  other  the 

reversion  of  other  acres.    F.  N.  B.  6a. 

Co.Lit.  i64.b.       ^.  seised  of  the  manor  of  Z).  in  fee,  by  indenture  enrolled 

Mont%\'r       bargains,  Sfc.  the  same  to  B,  in  fee,  provided  always,  and  the 

case.    [This      ^^^^  ^'  ^^^^  covenant,  S^-c.  to  and  with  the  said  ^4.,  his  heirs  and 

case  is  re-  assigns,  that  he  the  said  A.,  his  heirs  and  assigns,  may  dig  for 

^r^^A^  ^"  °'^  ^"  ^^^  lands,  (which  were  great  wastes,)  parcel  of  the  said 

^  ^^-  ^'^         manor,   and   dig  turf  also  for  the  making  of  alum:  and  three 

I  And.  ^07.  .  fp      ,  1        1    1    '^ 

and  Mo.  174.    pomts  Were  resolved,      ist,  That  this  did  amount  to  a  grant  01  an 

Anderson  gives  interest  and  inheritance  to  A.  to  dig,  Sfc.     idly,  That  notwith- 

the  opinion       standing  this  grant,  which  is  like  common  sans  nuniber  B.  and 

as  it  \va^s  cqv-  ^"^  ^^"'^  "^^^  ^^S  ^^^^'  ^°^"  ^^^  grant  is  not  framed  so  as  to 

tified  in  writ-  exclude  him.     3dly,  That  ^4.  may  assign   his  whole  interest  to 

in^to  the  one,  two,  or  more;  but  then  they  can  make  no  division  of  the 

privy  council;  interest  so  assigned,  for  that  would  be  a  surcharge  to  the  ter- 

tificate^akes  ^^"^"t,  but  they  must  work  together  with  one  stock;  and  for  this 

no  notice  of  I'cason  A.  cannot  assign  part  of  his  interest  in  the  waste,  and  re- 

the  point  of  tain  another  part  to  himself ;  the  plain  consequence  of  those  reso- 

indicmlnhti/ ;  Jutions  is,  that  if  this  inheritance  descend  to  coparceners,  it  is 
nor  is  It  one      ^^4.         ^-i  i  .1 

of  the  ques-      "^^  partible  among  them. 

tions  stated  by  Anderson  to  have  been  referred  to  the  judges. — In  Mo.  707.  the  same  case  is 
cited  arguendo  ;  and  there  four  judges  are  represented  to  have  been  equally  divided  in  opinioa 
as  to  the  fii-st  point  mentioned  by  Lord  Coke.  But,  according  to  Anderson,  the  difference  of 
opinion  was  only,  whether  any  remedv  was  furnished  by  law  for  the  interest  reserved  to 
Lord  Montjoy  by  the  proviso.  '  As  to  "this  latter  point,  see  8  Co.  46.  Noy,  145.  Co.  Lit. 
13th  edit.  i6j.  a.  note  i.] 

Lit.$  243j  244j       Coparceners  raaj'  voluntarily  agree  according  to  their  numbers 

^*^'  to  make  partition ;  as,  if  there  be  two  of  them,   to   divide   the 

tenements  between  tliem  in  two  parts,   in  severalty  and  of  equal 

value,  and  they  may  choose  certain  friends  to  make  partition  in 

the  form  aforesaid ;  in  which  case  the  eldest  shall  choose  first, 

and  so  on  according  to  the  priority  of  age,   unless  it  be  other-. 

wise  agreed   among  them;  for  they  may  agree  that  one  shall 

liave    such    tenements,    and   another   such,    S^c.^    without   any 

Hob.  107.         primer  election  :  so,  if  by  common  agreement  the  eldest  sister 

makes  partition   in   the  form  mentioned,  to  prevent  partiality, 

she  shall  choose  last. 

Lit.  §  245.  Co.       This  part,  which  the  eldest  takes  by  virtue  of  her  priority  of 

Lit.  166.  age,  is  called  the  cnitia  [a)  pars,  and  is  purely  personal,  so  that 

a   a  And.     ^^  differs  from  any  privilege  v,hich  the  law  gives  the  eldest  with- 

31.  (a)  [Enitia  out  her  act,  for  such  a  privilege  shall  descend ;  as,  if  there  be 

pars  is  called,    two  parceners  of  an  advowson,  and  they  cannot  agree  to  present, 

in  old  books      the  law  gives  the  first  presentment  to  the  eldest,  and  this  privilege 

is  derived  of     ^"^''^^^  descend  to  her  issue ;  nay,  her  assignee  [b]  shall  have  it,  and 

the  French        ^o  shall  her  husband,  who  is  tenant  by  the  curtesy ;  and  the  rea- 

cisne,  for  SOU  of  this  difference  is,  because  the  enitia  is  only  the  honorary 

eldest,  as  much  respect 
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respect  paid  to  age  among  equals ;  but  where  it  is  not  a  respect  as  to  say  th« 

merely  to  age,   nor  purely  honorary,  but  a  real  benefit,  there  P^iV^^V^Vf 

it  shall  descend   not    only  to  the  issue,    but    shall    go  to    the  j/,  aVQi.'of 

assignee  and  tenant  by  the  curtesy  ;  for  since  they  come  in  the  this;  and  see 

place  of  the  ))erson  in  whom  it  first  vested,  they  are  entitled  to  the  ca.cs.9«- 

all  the  benefits  the  law  gave  him;  but  the  mere  respect  to  age  ;j';".tro. Eliz. 
,  ,  *  ^  o      i8.  and  note 

was  only  personal.  ^  (jo.  I^it.  „6j 

s2f/)r.  13th  edit.] 
There  is  another  manner  of  voluntary  partition  or  allotment,  Lit,  $  246'. 
and  that  is,  when  after  partition  each  division  is  written  in  a  little 
scroll,  and  that  is  covered  all  over  with  wax,  like  a  little  ball,  so 
as  the  scroll  cannot  be  seen,  and  then  all  the  balls  are  put  into 
a  hat,  to  be  kept  in  the  hands  of  an  indifferent  person,  after 
which  the  eldest  daughter  draws  first,  and  then  the  rest  accord- 
ing to  their  seniority. 

Coparceners  may  agree  to  make  partition  for  life,  or  for  a  flxt  F.N.B.  62.  L, 
term  of  years ;  for  private  persons,  for  their  own  convenience, 
may  make  contracts  to  bind  themselves,  as  long  as  those  con- 
tracts are  consistent  with  law. 

If  two  houses  descend  to  two  parceners,   one  worth   20^.  7?<'r  Lit.^ajr,  25J. 
annum,  and  the  other  but  10.9.,  each  parcener  shall  have  a  house;  ^^i-'^-  To 
but  she   that  has  the  house  worth  205.  j)er  annum   shall  pay  to  jee^d  f^"^ neJ  "** 
the  other  and  her  heirs  55.  jper  annum  thereout,  that  the  partition  cessary, 
may  be  equal ;  and  distress  may  be  of  common  right  for  this  5s.  though  a  rent 

per  annum  into  whose  hands  soever  the  house  comes.  be  granted  for 

-*  equahty  of 

partition.  Co.  Lit.  169.  a.  But  in  exchange  a  deed  is  necessary;  so  when  jointenants 
make  paitition.  Co.  Lit.  169.  %  Roll.  Abr.  255.  [A  parol  agreement  for  a  partition  in  part 
executed,  will,  it  seems,  be  established  in  equity,     i  Atk.54z.     i  Vern.  472.] 

If  one  upon  partition  grants  a  rent  to  another  generally  for  2  Roll.  Abr. 

equality  of  partition,  without  taking  notice  out  of  what  land  it  is  ^^7-    Rent 
^         •  ^    •.      u   11       •  X      1-  ..1  ^      ^  ^1  ..I-       granted  for 

to  arise,  yet  it   shall  arise  out  01  the  part  or  the  grantor,  tor  equality  of 

being  granted  for  equality,  ^r.  sufficiently  explains  that.  partition  shall 

go  in  coparce- 
nary ;  and  if  such  rent  be  granted  to  two  sisters,  it  shall  not  sur\ive.  Bro.  tit.  Copai*.  (6.) 
Co.  Lit.  169.  b.  If  two  coparceners,  says  my  Lord  Coke,  alien  by  deed  indented  both  their 
parts  to  another  in  fee,  rendering  a  rent  to  them  two  and  their  heirs,  they  are  not  jointenants  of 
this  rent,  but  shall  have  it  in  the  course  of  coparcenary.  Co.  Lit.  169.  b.  But  Q. ;  for  the 
38  E.  3.  26.  b.  which  he  cites  to  warrant  this  opinion,  seems  to  maintain  the  contrary  ;  for  this 
rent  being  newly  created  by  the  deed,  and  a  new  purchase,  must  be  governed  by  the  words 
thereof;  and  of  this  opinion  he  himself  seems  to  be.     Co.  Lit.  12.  b. 

If  two  parceners  of  land  in  fee,  at  full  age,  make  an  un-  Lit.  §  zsS' 
equal  partition,  yet  it  shall  bind  them ;  for  as  the  lands  being 
in  fee  may  be  aliened,  so  they  nuiy  be  disposed  of  by  parti- 
tion :  besides,  the  parties  being  of  full  age  are  presumed  to 
know  what  they  do,  and  therefore  their  acts  are  binding  upon 
them. 

But,  if  one  of  them  had  been  within  age,  it  would  not  have  Lit.  §25%.  Co 
bound;  for  though  partition,  if  equal,  will  bind  an  infant,  be-  Lit  lyi. 
cause  compellable  to  make  partition,  and  whatever  one  is  com- 
pellable to  do,  may  be  done  by  the  same  person  voluntarily ;  yet 
when  the  partition  is  unequal,  and  the  less  part  allotted  to  the 

N  3  minoFj 
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minor,  this  shall  not  bind  her ;  for  then  the  security,  which  the 
law  has  provided  for  infants,  to  prevent  them  from  being  over- 
reached, would  be  useless. 
Co.  Lit.  171.  But  yet  such  unequal  partition  is  not  absolutely  void,  but  the 

But  (^.  if  she  infant  has  election  cither  to  affirm  it  at  full  age,  by  taking  th^ 
takes  the  pro-  pj-oflfy  ^f  jj^g  unequ.al  part  allotted  to  her,  or  to  avoid  it,  either 
fits  after  lull      ',      .        ,  .        .^         ^  <■  ,1  1  ,      •         •    ^        i  ^u   - 

age,  of  an        during  her  minority,  or  at  iuil  age,  by  entering  into  the  other 

exact  moiety     part  with  her  sister. 

of  the  whole, 

what  effect  this  will  l)e  of? 

a  Roll.  Abr,  ^  prochein  amy  may  make  partition  on  behalf  of  an  infant,  and 

^^  ■  it  will  bind  the  infant  if  equal ;  for  ihe  prochein  amy  is  appointed 

by  the  law  to  take  care  of  the  inheritance  of  the  infant,  and  this 

separation  and  division  of  his  part  from  what  belongs  to  another 

is  so  far  from  being  a  prejudice  to  the  infant,  that  it  is  really  for 

his  benefit  and  advantage. 

Co.  Lit.  173. b.       If  a  partition  between  parceners  of  tailed  lands  be  equal  when- 

ace.    2  Vern.    jj.  jg  yx\2l(\c,  no  alienation  by  one  of  them  after  shall  avoid  it,  or 

if  such  par-  '    ^^^  i"  ^^^^"  issue  upon  the  other,  because  they  were  at  first  com- 

tition  be  un-     pellable  to  make  partition,  and  the  partition  they  did  make  was 

equal,  though    binding,  because  it  was  iust  and  e(|ual. 

thny  are  bound  o'  J  1 

by  it  during  their  own  lives,  yet  the  isstie  of  the  coparcener,  who  had  the  less  part  allotted  t« 

lier,  is  not  bound,  but  may  enter  and  occupy  in  common  with  her  aunt. 

Lit.  ^  260.  Co.  If  lands  in  fee  and  in  tail,  of  equal  value,  descend  to  A.  and 
"^^p  NTR^'^^^  J5.  as  coparceners,  who  make  partition,  and  A.  has  all  the  fee- 
M.  in  this  case  simple  lands,  and  B.  the  tail,  the  issue  of  B.  cannot  avoid  the 
if  A.  should  partition  as  to  the  fee-simple  lands ;  but  the  issue  of  A.  may 
make  a  gift  in  avoid  the  partition  as  to  the  lands  in  tail,  if  A.  aliens  any  part  of 
tail  of  hor  ^j^^  ^-^^  simple  lands  ;  for  the  issue  of  both  having  per foymam 
version  is  no  '^'^'"  ^'^^  equal  right  to  the  tailed  lands,  the  act  of  their  ancestor, 
recompenceto  unless  an  equivalent  be  left  to  descend,  shall  not  bar  them  of 
her  issue,  be-  such  right ;  but  as  to  the  fee-simple  lands,  the  allotment  thereof 
cause  that  may  \^^  j^  ^^  j  ^^^  equivalent  to  an  alienation  of  B.'s  })art  therein, 
a^commo'n  re-  ^^'hich  would  have  bound  her  issue :  but  if  A.  had  left  the  whole 
covery;  but,  if  fee  simple  lands  to  descend  to  her  issue,  then  such  issue  could  not 
A.  had  made  avoid  the  partition,  because  a  full  recompence  descended  to  him ; 
forhfe^T^  and  also,  because  it  would  be  unjust  that  he  should  defeat  the 
■would  be  partition  for  the  tailed  lands,  when  the  issue  of  B.  is  bound,  and 

otherwise,  be-    Cannot  avoid  the  partition  for  the  fee-simple  lands. 
cause  the 

tenant  tor  life  could  not  hurt  the  reversion.  Co.  Lit.  173.  a.  And  in  this  case,  if  a  writ 
ot"  partition  had  been  brought,  neither  of  the  coparceners  would  have  been  obliged  to  take 
all  the  tailed  lands,  but  they  and  the  fee  simple  lands  woidd  have  been  divided  in  moieties 
equally  between  them,  to  avoid  the  inconveniences  that  might  happen  upon  allotting  th* 
whole  tailed  lands  to  one.     Co. Lit.  173.  b. 

Co.  Lit.  166.  a.  If  parceners  of  ?ion  sane  memory  make  partition,  unless  it  be 
that'kbindr"  P'1"^''  ^^  shall  only  bind  the  parties  themselves,  but  not  theiy 
the  parties  issue. 

themselves,  is  the  same  that  all  other  contracts  bind  them.  [But  see  F.N.B.  so2.  D.  »  Bh 
Comia.  291,  3.J 

If 
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If  two  parceners  seised  in  fee  take  husbands,  and  the  husbands  Lit.  $  257- 
make  partition  equal  in  value,  this  shall  bind  the  wives  and  their  Co.Lit.  171.  a. 
heirs,  because  being  compellable  by  law  to  make  partition,  they  oV^^^itfj  *b. 
may  by  agreement  make  it  without  process  of  law :  but,  if  the  [i„  i  Atk.54i. 
partition  Imd  been  unequal,  the  wife  who  suffered  by  the  in-  there  is  a  case, 
equality  might  have  avoided  it  after  her  husband's  death,  and  so  »"  ^^^'*^^  ^°^^ 
might  her  heirs.  Hardwwkf  n 

represented  to 
say,  that  a  partition  by  agreement  between  two  husbands  will  not  bind  the  inheritance  of 
their  wives.  But,  notwithstanding  this  high  authority,  Mr.  Hargrave  takes  this  doctrine  of 
Littleton  and  CoAe,  that  such  partition  will  bind  the  wives,  unless  it  be  miequal,  to  be  dear 
law,  and  for  the  cogent  reason  here  given  by  the  latter.  See  ace.  F.  N.  B.  62.  F.  Co.  Lit.  171. 
a.  note  a.] 

If  there  are  two  coparceners,  and  one  of  them  lets  her  part  to  Co.  Lit.  46.  a. 
another  for  years,  and  after,  on  a  writ  of  partition  brought  ^i^'"'  5*-*- 
against  the  lessor,  too  little  is  allotted  to  the  lessor;  some  hold, 
that  the  lessee  cannot  avoid  it,  because  he  will  not  be  allowed  to 
object  partiality  to  men  on  their  oaths,  and  to  the  proceedings  of 
a  court  of  justice  thereon :  but,  if  two  parceners  are  of  three 
acres  of  land,  each  of  equal  value,  and  one  coparcener  lets  her 
part,  and  after  they  agree  to  make  partition,  and  one  acre  is  only 
allotted  to  the  lessor,  the  lessee  is  not  bound  by  it,  but  may  enter 
and  take  the  profits  of  another  half  acre,  which  justly  belongs  to 
him,  for  the  gross  and  apparent  partiality  of  the  partition. 

A  partition  that  shall  bind  on  account  of  its  equality,  must  aRoll.Abr. 
not  only  be  founded  on  an  equality  in  the  value  of  the  land,  but  ^^^' 
likewise  on  an  equality  of  advantage  and  profit  redounding  from 
each  share  to  the  several  owners ;  as,  if  one  share  be  incumbered 
with  an  assize,  from  which  the  other  is  free,  though  each  share 
be  equal  in  its  intrinsic  value,  yet  the  partition  is  not  equal  ; 
for  the  expence  of  managing  the  assise,  from  which  the  other  is 
free,  which  is  a  real  action,  and  therefore  dilator}-  and  expensive, 
may  eat  up  the  whole  profits  of  that  part  which  it  incumbers, 
and  so  make  the  partition  unequal. 

When  a  partition  is  unequal,  the  whole  must  be  avoided,  be-  Co.  Lit.  170.!). 
cause  what  is  the  surplusage  of  the  unequal  part,  cannot  be  dis- 
tinguished but  by  a  new  division ;  also,  the  inequality  makes  the 
partition,  which  consisted  in  the  equality  of  it,  voidable  in  the 
whole. 

Besides  the  several  sorts  of  partition  already  mentioned,  there  Co.  Lit.  167. 
are  likewise  these  following :  1  st,  Where  lands  descend  in  copar- 
cenery,  and  they  agree  that  one  of  them  shall  have  and  occupy 
the  land  from  Easter  till  the  first  of  August  in  severalty,  and  that 
the  other  shall  have  and  occupy  the  land  fi-om  the  first  of  August 
till  Easter  yearly,  to  them  and  their  heirs. 

Also,  if  two  coparceners  have  two  manors  by  descent,  and  they  Co.Lit.  167.  b. 
make  partition,  that  one  shall  have  the  one  manor  for  one  year,  F.N.B.  62.  K. 
and  the  other  the  other  manor  for  the  same  year,  and  so  alternis 
vicibus  to  them  and  their  heirs ;  this  is  a  good  partition,  and  each 
of  them  has  an  inheritance,  though  they  have  the  occupation  but 
for  a  fixt  term. 

N  4  [So* 
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aFulb.Paral.  [So,  if  one  release  to  the  other  with  warranty,  this  hath  been 
fol.  57.  b.  cites  holdeii  to  be  a  good  partition. 

44E.3.F.Abr.  "^  ^ 

tit.  Coimterpica  dc  vouch,  iz.  —  34  E.  i.  Partition,  17. 

Morrice'scase,  go,  there  may  be  a  partition  by  judgment,  exclusive  of  that  on 
6  Co.  12.  b.       ^^Q  ^yi^  de partitionej'aciendd.'] 

(D)  Of  Partition  by  the  Writ  de  Partitione  faciendd. 

t-it.  §  247.  Co.  "T^HE  writ  de  partitione  faciendd  lies  for  one  coparcener  against 
Lit.  167.  a.  -*-  another,  when  she  will  not  agree  to  make  partition  volun- 
FNB6^'*^'      ^-'ii'J^y;  o^  by  one  parcener  against  three  or  four;  or  generally 

against  all  those  that  will  not  consent  to  make  partition  by  them 

that  do  consent. 

See  as  to  this  part  tit.  Joint-tenants  and  Tenants  in  Com- 
mon (H.)  7. 

(E)  Of  Hotchpot,   and  the  Nature  and  Incidents  of 

this  Kind  of  Partition. 

Lit.5  266.268  A  -^-^-^  seised  of  lands  in  fee-simple,  as  for  instance,  of  thirty 
269.  Co.  Lit.  '  acres  of  land,  each  of  the  annual  value  of  1 2s.,  hath  issue 

J65.  a.  two  daughters,  one  of  whom  being  married,  the  father  gives  ten 

acres  of  the  thirty  to  the  husband  with  his  wife  in  frank- 
marriage,  and  then  dies,  leavuig  the  residue ;  in  this  case  the  un- 
married sister  shall  enter  into  and  enjoy  the  residue,  unless  the 
husband  and  wife  will  put  the  ten  acres  given  in  frankmarriage 
with  the  twenty  acres  into  hotclqjot,  that  is  to  say,  together ;  and 
then,  finding  each  acre  to  be  of  the  same  yearly  value,  allot 
fifteen  acres  to  the  unmarried  sister,  and  take  five  acres  to  the 
ten  which  they  have  already  in  frankmarriage,  which  puts  them 
on  an  exact  level  with  the  sister  that  is  unmarried ;  for  upon  the 
death  of  the  ancestor  the  remnant*  shall  descend  to  the  other  co- 
parcener, because  the  gift  in  frankmarriage  shall  prima  facie  be 
intended  a  sufficient  advanceiiicnt  of  the  other  sister,  and  as  full  o, 
share  of  the  inheritance  as  she  could  have  pretended  to  in  case  it 
had  entirely  descended  in  coparcenary:  but,  if  these  lands  given 
in  frankmarriage  are  of  less  value  than  those  that  descend  to  t;he 
unmarried  sister,  then,  as  hath  been  said,  she  shall  have  the  be- 
nefit of  a  partition  in  the  manner  before  expressed ;  for  it  would 
be  an  unreasonable  construction  to  make  what  was  designed  for 
her  advancement  turn  to  her  prejudice,  especially  when  we  con- 
sider, that  this  gift  in  frankmarriage  M'as  made  by  a  tenant  in  fee, 
who  might  liave  disposed  of  it  as  he  pleased. 
Lit,  J  ^69.  I^  this  manner  of  partition  the  lands  given  in  frankmarriage 

cannot  be  allotted  to  the  other  coparcener,  for  they  must  dcr 
scend  according  to  the  form  of  the  gift;  and  if  they  should  be 
transferred  to  another,  contrary  to  the  original  intention  of  the 
<^onor,  the  issue  of  such  marriage  woul(i  avoid  the  alienation. 

15  If 


(E)  Of  Hotchpot,  and  the  Nature  and  Incideiits  of,  ^c.  185 

If  the  lands  given  in  frankmarriage  be  of  equal  value  at  the  Lit.  $  273.  Co. 
time  of  the  gift  with  the  residue  that  continues  in  the  hands  Lit.  179- »• 
of  the  ancestor,  and  remain  so  upon  the  death  of  the  ancestor, 
they  shall  never  bo  put  into  h>tchpot :  but,  if  in  this  case  the  lands 
given  in  frankmarriage,  without  default  of  the  donees,  decline  in 
value  by  the  act  of  God;  or,  if  the  donor  purchase  more  land 
after  the  gift;  or,  if  the  remnant  be  improved  in  his  hands,  so 
that  the  lands,  which  descend  to  the  other  sister,  are  of  greater 
value  than  those  given  in  frankmarriage;  then  the  partition  in 
hotchpot  shall  be  made,  that  each  sister  may  have  her  just  and 
equal  pioportion. 

The  lands  given  in  frankmarriage,  and  the  lands  in  fee-simple,  Lit.  §  272.  C«- 
wliich  descend  to  the  other  sister,  must  move  from  the  same  an-      *•  ^l^-^- 
cestor,  otherwise  there  shall  be  no  hotchpot. 

This  way  of  partition  by  hotchpot  is  appropriated  to  lands  in  Lit.  §  275.  Co. 
frankmarriage;  tor  if  an  ancestor  enfeoff' one  of  his  daughters  of  j^j*-  ^"9-  b. 
part  ot'  his  lands,  or  purchase  lands  to  him  and  her  and  their  ^^^^-^^  ^   u" 
heirs,  or  make  her  a  gift  in  tail,  she  shall  have  her  full  share  of  this,  that  whe» 
the  renmant  without  putting  her  share  into  hotchpot,  she  is  en- 

feoffed, &c. 
she  is  considered  as  a  pmxhaser,  and  what  she  acquires  by  purchase  can  never  be  made  a 
pretence  to  exclude  her  from  what  comes  to  her  in  a  course  of  descent. 

If  lands  in  fee-tail  descend  from  the  donor  in  frankmarriage,  Lit.  $  274.  Co. 
the  donee  shall  have  an  equal  share  of  them  without  putting  the  ^^^'  ^79- 
lands  given  in  frankmarriage  into //oi'c^^w/ ,-  for  she  claims  the 
lands  in  tail  performam  doni,  by  force  of  which  gift  both  par- 
ceners must  equally  inherit,  because  both  make  up  but  one  heir 
to  the  ancestor,  and,  consequently,  one  without  the  other  cannot 
claim  under  the  words  of  the  donation. 

If  the  lands  given  in  frankmarriage  are  of  greater  value  than  the  Co.  Lit.  176.  a. 
lands  descended   in  fee- simple,  the  other  sister  has  no  remedy 
against  the  donees ;  for  it  was  lawful  for  the  donor,   being  te- 
nant in  fee-simple,  to  dispose  of  his  own  lands  at  his  will  and 
pleasure. 

If  the  donees  in  frankmarriage  and  all  the  other  parceners  die  Lit.  §  270.  Co. 
before  partition  made  in  hotchpot,  yet  the  benefit  of  this  kind  Lit.  178.  a. 
of  partition  shall  descend  to  their  issues. 

This  kind  of  partition  hath  the  same  incidents  with  the  com-  Co.  Lit.  177.  b. 
mon  partition :  so  that  the  donee,  if  empleaded  of  the  lands  in  [See.  Co.  Lit. 
frankmarriage,  shall  have  aid  of  the  other  parcener;  for  it  is  un-  ^74.  h^contra 
reasonable,  that  what  was  designjed  for  the  donee's  advancement  ^^jj  ^^^ 
should  put  her  in  a  worse  condition,  than  she  would  have  been  if  daughter  not 
the  gift  had  not  been  made.  being  in  frank, 

marriage.] 

(F)  Of  the  Nature  and  Incidents  of  the  Estate  after 

Partition  made. 

'T'HOUGH  the  law  gives  every  parcener  a  power  to  sever  her  Co.  Lit.  173. b. 

own  moiety,  and  to  carry  it  over  into  the  family  into  which  4  Co.  121. 
ihe  marries;  yet,  since  the  partition  is  compulsory,  the  law  will  ^^^^^   ^c^t. 

not 
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not  put  parceners  in  a  worse  condition  after  partition,  than  if 
they  had  enjoyed  their  moieties  without  division  ;  and  therefore 
on  a  suit  commenced  for  any  part,  or  an  eviction  of  any  part 
after  partition,  they  shall  have  like  remedy  as  if  they  had  enjoyed 
in  common ;  in  which  case,  if  a  suit  had  been  commenced,  both 
parties  must  have  been  empleadcd,  and  on  the  recovery  there 
had  been  an  equal  loss  to  both  :  therefore  after  partition  there  is 
a  warranty  annexed  to  each  part,  so  that  if  either  be  empleaded 
she  may  vouch  her  sister,  and  thereby  deraign  the  warranty  pa- 
ramount annexed  to  the  purdiase  of  the  ancestor;  and  if  she 
loses,  she  may  recover  one  moiety  of  her  loss  in  value  against  the 
other  sister. 

So,  if  parceners  enjoy  in  common,  and  any  part  is  evicted  by 
entry  without  action,  they  shall  enjoy  what  is  left  in  common  : 
therefore,  that  parceners  may  not  be  in  a  worse  condition  by  the 
partition  which  the  law  compels  them  to,  there  is  a  condition 
annexed  to  the  partition,  that  if  either  the  whole  of  any  one 
share,  or  an  estate  for  life.  Or  in  tail,  be  thereout  evicted  by 
entry  without  action,  the  party  so  evicted  may  enter  on  her 
sister's  moiety,  and  avoid  the  partition  by  enjoyment  of  an  un- 
divided moiety  of  what  is  left. 
„  ,  ,  But,  if  after  partition  either  sister  aliens  with  warranty,  and  the 

a  Roll.  Rep.      alienee  is  empleaded,  he  shall  only  vouch  the  alienor  to  recover 
418.  in  value,  who  may  with  the  other  sister  deraign  the  warranty  pa- 

ramount ;  for  as  the  parceners  shall  not  be  in  a  worse  condition 
by  the  partition  than  if  none  had  been  made,  so  they  shall  not 
be  in  a  better  by  the  warranty  or  condition  which  the  law  an- 
nexes upon  the  partition :   now  if  a  parcener  before  partition 
aliens  her  part  with  warranty,  and  the  alienee  is  empleaded,  he 
can  only  vouch  his  warrantor,  who  may  vouch  the  other  sister  to 
deraign  the  warranty  paramount,  but  not  to  recover  in  value; 
Co.Lit.i74.a.  for  there  is  no  reason  that  the  sister,  who  did  not  enter  into  the 
contract  of  warranty,  should  be  subject  to  it ;  since  it  is  fit  that 
she,  whose  folly  it  was  to  insure  the  title,  should  answer  for  the 
consequences  of  it. 
Co.Lit.  174.3.       If  one  sister  after  partition  aliens  to  her  heir  apparent  and 
aRoU.Abr.       jjgg^  ^jjj  tj^g  sqjj  jg  empleaded,  though  he  be  in  by  the  feoffment 
^*  °  of  his  mother  as  a  purchaser,  yet  he  shall  pray  in  aid  of  the  sur- 

viving parcener  to  deraign  the  warranty  paramount:  for  though 
he  claims  the  land  by  purchase  from  his  mother,  and  so  never 
having  it  in  parcenary  cannot  recover  pro  rata ;  yet  upon  the 
contract  of  warranty,  whereby  the  vendor  did  warrant  to  the 
ancestor  and  his  heirs,  he,  together  with  his  aunt,  make  up  one 
heir  to  such  ancestor ;  and  therefore  they  must  join  to  deraign 
the  warranty ;  otherwise  there  is  not  that  heir  before  the  court, 
who  by  virtue  of  such  contract  is  to  take  the  benefit  of  the 
vv^arranty. 
Co.Lit.i74.b.  If  a  man  seised  of  lands  in  fee  have  issue  two  daughters,  and 
make  a  gift  in  tail  to  one  of  them,  and  die  seised  of  the  reversion 
in  fee,  which  descends  to  both  the  sisters,  and  the  donee  or  her 
issue  be  empleaded,  she  shall  not  pray  in  aid  of  the  other  sister 

ta 
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to  derJiign  the  warranty  paramount,  because  this  estate  was  never 
in  coparcenary,  and,  by  consequence,  they  never  possessed  as 
heir  to  the  common  ancestor,  whereby  they  may  pray  in  aid  of 
each  other;  and  there  being  no  warranty  in  deed  annexed  to  the 
tail  granted,  she  has  no  means  to  bring  in  her  sister,  without 
whom  she  cannot  take  benefit  of  the  original  contract  of  the 
warrantoi-,  since  such  warranty  ran  to  the  heirs  of  the  ancestor, 
and  the  tenant  in  tail  and  the  other  sister  make  but  one  heir  to 
the  ancestor. 

If  two  acres  descend  to  two  parceners,  and  one  of  them  be-  Mo.  95. 
fore  partition  grants  a  rent-charge  out  of  one  of  the  acres,  and 
afterwards  upon  partition  the  acre  charged  is  allotted  to  the 
other  sister,  she  shall  hold  it  discharged ;  for  a  parcener  before 
partition,  having  no  separate  title  to  a  distinct  moiety,  cannot 
pretend  to  charge  any  particular  part  of  the  lands,  so  as  to 
make  it  subject  to  that  charge  in  the  hands  of  another  who  does 
rot  hold  under  her;  therefore  this  grant  by  the  sister,  who  at 
the  time  of  the  grant  had  only  a  title  to  an  indistinct  and  un- 
divided moiety,  shall  never  affect  the  other  parcener  who  does 
not  claim  under  her,  and  who  at  the  time  of  the  grant  had  as 
good  a  title  to  that  acre  out  of  which  the  rent  was  to  arise,  as 
the  grantor  had. 
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(A)  The  Nature  of  the  Tenure,  and  what  shall  be 

deemed  Copyhold. 

(B)  In  what  Respect  Copyholds  partake  of  the  Nature 

of  Freehold  Lands. 

(C)  What  Acts  of  Parliament  shall  be  said  to  extend 

to  Copyholds  :  And  herein, 

1.  Of  the  Statute  De  Donis,  the  entailing  of  Copyholds  hy 

Custom,  and  the  Manner  of  docking  such  Entails. 

2.  Of  such  Statutes  as  may  be  said  to  relate  to  them. 

(D)  Of  such  General  Customs  as  may  be  said  to  relate 

to  all  Copyhold  Estates. 

(E)  Of  particular  Customs  that  are  good,  and  pecu- 

liar only  to  some  Copyholds. 

(F)  Of  granting  Copyhold  Lands  :  And  herein, 

I.  What  Persons  may  make  good  Chants. 

2.  What 
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2.  What  Acts  shall  destroy  the  Power  they  had  of  making 
such  Grants. 

4.  What  Things  may  be  granted  to  be  holden  in  Copyhold. 

5.  Of  the    Operation   of  the    Grants  and  the  Estate   and 

Interest  that  pass  thereby. 

(G)  Of  Surrenders,  Presentments,  and  Admittances: 
And  herein  : 

1.  Cff  the  Necessity  of  a  Surrender,   and.  "where  the  Copy' 

holder  shall  be  said  to  be  in  before  Admittance. 

2.  Where  the  Want  of  a  Surrender  "will  be  supplied  in  Equity. 

3.  Tlhat  Persons  may  surrender, 

4.  What  Persons   may  accept   such  Surrenders,    and  make 

Admittances. 

5.  What  Words  or  Acts  amount  to  a  Surrender. 

6.  What  Acts  amount  to  an  Admittance. 

7.  Of  the  Construction   to   be  made   "when    the  Surre?ider, 

Prese?itment,  and  Admittance,  differ. 

8.  Of  the  Time  of  making  the  Surre?ider,  Presentment,  and 

Admittance,  and  "where  they  shall  be  effectual,  though 
any  of  the  Parties  die  before  they  are  completed. 

(H)  Of  the  Operation  of  the  Surrender  in  passing  the 
Estate :  And  herein, 

1.  Of  the  Persons  to  take,  and,  "what  shall  be  stifficient  Cer- 

tainty  in  the  Description  of  them. 

2.  What  shall  be  said  to  pass  by  the  Surrender. 

3.  What  Estate  or  Interest  passeth  by  the  Surrender. 

4.  Of  the  Po'wer  and  Authority  of  the  Lord  and  Steward  s 

and  therein  of  the  Difference  of  their  Acts. 

(I)  Of  Fines  payable  by  Copyholders  :  And  herein, 

I.  Where  a  fine  shall  be  said  to  be  due,  and  by  "whom,  and  to 
whom  payable. 

1.  At  "what  Time  and  Place  payable. 

3.  Of  the  Certainty  and  Reasonableness  of  the  Fine. 

[4.  Remedy  far  the  Fine."] 

(K)  Of  the   Extinguishment  of  the  Copyhold  :  And 
herein, 

1.  Where  the  xiohole  Copyhold  shall  be  extinguished  or  sus^ 

pended. 

2.  Where  Part  only,  or  "what  is  incident  to  it,  shall  be  ex- 


tinguished. 


(L)  Of 
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(L)  Of  Forfeiture  :   And  herein, 

1.  Of  Forfeiture  for  i>lon-attcndance  at  Court,  and  not  doing 

Service. 

2.  Forfeiture  for  'Non-payment  of  Rent. 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  dispose 

of' the  Copyhold,  and  make  Leases. 

4.  Of  Forfeiture  in  committing  Waste,-   and  therci?i  of  the 

Lord's  or  Tenant's  Litercst  iii  the  Trees. 

5.  Forfeiture  by  Inclosurc. 

6.  Forfiture  fff)'  Treason  and  Felony. 

7.  In  xs:hat  Cases  a  Forfeiture  of  Part  shall  be  a  Forfeiture 

of  the  Whole. 

8.  Who  shall  be  affected  by  a  Forfeiture,  or  take  Advantage 

thereof. 

9.  What  Persojis  shcdl  he  excused  from  a  Forfeiture. 

10.  Where  the  Forfeiture  shall  be  said  to  be  dispensed  xdth. 

(M)  Copyhold,  where  and  how  to  be  sued  for  and 
recovered. 


(A)  Of  the  Nature  of  the  Tenure,  and  wliat  shall  be 
deemed  Copyhold. 

'T'HE  [a)  original  of  this  tenure  arose  from  grants  of  lands  /■  %  As  t   tl 

made  by  lords  to  their  villeins,  to  hold  of  them  by  base  te-  name  and  ori- 

nures  :  those  villeins  or  tenants  were  enrolled  on  the  lord's  roll,  gin  of  copy- 

and  said  to  hold  by  copy  thereof;  and  were  capable  of  taking  no  holdjvit/egCo. 

greater  estate  than  at  the  {b)  will  of  the  lord ;  for  otherwise,  b'^'j^oU  Re^' 

they  had  been  enfranchised  :  yet  to  prevent  the  frequent  ending  236.    2  Bl. 

of  these  estates,  they  had  them  granted  in  fee,  but  still  at  the  will  Comm.  90. 

of  the   lord ;  who,  notwithstanding  such  grant,  [c]  might  have  ^^ugl.  724.  n. 

ousted  them  when  he  pleased :  but  this,  beincr  a  very  great  in-  c    .  °°5"^^- 

/7\  •  1  IT  •!  oyst.  View,  36. 

convenience,^  (rf)  was,  it  seems,  altered  by  some  positive  law,  (/5")  Lit.  ^173, 

(though  such  law  does  not  now  appear,)  which  \e)  preserved  4  Co.  21.  a, 
their  estates  to  them  and  their  heirs,  doing  their  services,  but  C'')  Co.  Copy- 
yet  in  other  respects  left  them  only  estates  at  will.  )Z  ''pl'p^f 

(e)  They  are  now  established  by  custom,  and  such  tenant,  so  long  as  he  doth  his  seiVices  and 
doth  not  break  the  custom  of  the  manor,  is  not  to  be  ejected  by  his  lord.  4  Co.  21.  b  22  a. 
[He  is  called  tenant  at  will  secundum  corusnetudinem  manerii;  which  words,  Secundum  consue- 
tudincm  jnanerii,  were  not  to  bound  the  lord's  pleasui-e  in  the  deteraiination  of  his  will  but 
meant  only,  that  the  tenant,  as  long  as  he  continued  tenant,  was  to  hold  the  land  under  those 
terms  and  conditions  which  the  custom  had  established,     i  Str.  452.] 

Lands,  parcel  of  the  manor  of  C.  in  Wilts,  and  parcel  of  the  Carth.  432. 
dutchy  of  Cornwallf  although  they  pass  by  surrender  ajid  copy  ^^^,  ^'"^ 

of         '  '     ' 
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•olved  on  a  of  Court-roll,  yet,  if  by  the  rolls  or  copies  they  appear  only  t* 
trial  at  bar,  and  J^^ve  been  granted  tenendum  (a)  seamdnm  co?isiietudinein  manerh\ 
die  plaintiff'  ^"^  "^^  (^)  ^^  vohmtatem  domini  manerii,  they  are  not  copyhold, 
accordingly,      but  a  customary  freehold. 

against  whom 

there  was  a  verdict  at  nhi  prius,  for  a  forfeiture  by  committing  waste,  he  and  all  the  other 
tenants  taking  them  to  be  copj'hold.  Comb.  ,387.  S.  C.  resolved  accordingly,  (a)  That  he  was 
seised  secundum  coiisuetudinem  manerii,  does  not  necessarily  import  a  copyhold.  3  Bulst.  230. 
Roll.  Rep.  411.  5  Co.  84.  2  Vent.  144.  [Cro.  Car.  129.  i  Lutw.  126.  i  Salk.  365. 
a  Lutw.  1171.  Bl.  Law  Tracts,  vol.  i.  p.  154.  8vo.  edit.] — That  copyholds  are  parcel  of  the 
manor,  and  not  held  utdemanerio,  vide  Salk.  185.  pi.  4.  186.     3  Lev.  405.     1  Ld.  Raym.  43. 

(b)  The  omission  ofthese  words  aided  after  verdict.  Salk.  364.  pi.  5.  365.  2  Ld.  Raym.  1225. 
[But  if  not  stated,  or  found,  or  pleaded  to  be  demisable  by  copy  of  court-roll  time  out  of  mind, 
they  cannot  be  adjudged  copyhold.     Newman  v.  Newman,  z  Wils.  125. 

3  Leon.  107.  The  bishop  of  JV.  10  H.  8.  was  seised  of  the  manor  of  N.  in 
Style,  141.  right  of  his  bishoprick,  and,  at  a  court  holden  within  the  same 
Cromwell  manor,  granted  parcel  of  the  demesnes  of  the  said  manor  to  one 

T.  and  his  heirs,  by  copy ;  whereas,  in  truth,  the  land  was  never 
demised  by  copy  before;  and  so  the  land  continued  in  copy  till 
23  H.  8.  when  T.  committed  a  forfeiture,  and  the  bishop  seised 
the  land,  and  granted  the  same  again  by  copy  to  T.  in  fee,  from 

Vide  4  Co.  24.  which  time  it  continued  in  copy  till  the  8th  of  Eliz.  which  was 
forty-seven  years;  and  it  was  holden  by  the  whole  court,  that 
fifty  years'  continuance  is  requisite  to  fasten  a  customary  condition 
upon  the  land  against  the  lord ;  and  that  though  the  original 
commencement  of  granting  those  lands  by  copy  was  10  H.  8., 
from  which  time  to  8  Eliz.  was  above  sixty  years ;  yet  that  the 
seisure  for  a  forfeiture  which  happened  23  H.  8.  interrupted  ut- 
terly the  continuance  from  the  time,  which  might  by  the  la\r 
have  perfected  the  customary  interest ;  so  that  the  commence- 
ment of  the  copyhold  was  to  be  reckoned  from  23  H.  8.,  which 
not  being  sufficient  time  to  make  good  a  custom,  the  lord  might 
enter  upon  the  copyholder  as  upon  his  tenant  at  will. 

a  T.Rep.  425.  ^^  copyhold  cannot  be  created  by  operation  of  law;  for  it  is 
"  '  not  a  creature  of  law,  but  of  fact ;  it  must  have  custom  to  sup- 

port it,  and  cannot  be  created  by  any  other  mode,  unless  by  an 
act  of  parliament,  which  might  operate  as  an  estoppel  to  any 
man  to  say  it  had  not  existed  time  out  of  mind.] 

(B)  In    what    Respect    Copyholds    partake    of    the 
Nature  of  Freehold  Lands. 

4  Co.  22.  a.  IVT^  Lord  Coke  says,  that  copyholders  have  only  a  fee-simple 
Co.  Copyh.  secuJidum  quid ;  that  though  they  are  tenants  at  will,  yet 

7^\^rA      *        their  estates  shall  descend  to  their  heirs,  and  such  descent  shall 

(c)  [A  custom.  111  1         p    1      /  N  1  1 
therefore,  that  be  governed    by  the  rules   or    the  (c;  common  law ;    but  not 

where  there      simpUciter  to  have  all  the  collateral  qualities  of  estates  in  fee- 
was  no  son  or  simple, 
daughter,  the 

land  should  descend  to  the  eldest  sister,  was  holden  not  to  entitle,  by  implication,  the  eldest 
niece.  For  if  the  custom  is  not  fully  explicit,  the  common  law  must  regulate  the  course  of 
descent,    i  T.  Rep.  466.] 

Therefore, 


(B)  How  Copyholds  partake  of  the  Nature  of  Freeholds.  I9I 

Therefore,  where  a  copyholder  by  licence  made  a  lease  for  4  Co.  ai.  a. 
years,  and  the  lessee  entered,  and  the  lessor  died,  leaving  issue  a  Moor,  125.  pi. 
son  and  a  daughter  by  one  venter,  and  a  son  by  another,  and  the   j,-^^^    Leon 
eldest  son  died  ;  it  was  adjudged  the  daughter  of  the  whole  blood  .g. 
should  inherit;  {a)  for  the  possession  of  the  lessee  for  years  was  (a)  The  same 
the  possession  of  the  elder  brother,  who  may  have  possession  lawofas^uar- 

bc  J     -xx  dian.     Co. 

efore  admittance.  ^.^p^^h.  95. 

Dyer,  192.  Cro.  Car.  411.  Roll.  Abr.  502.  That  there  shall  be  a  posscsxio  frnlrU  l)«fore 
admittance.  Roll.  Abr.  502.  3  Leon.  70.  Mod.  120.  Moor,  272.  597.  Vent.  261.  Dalis. 
no.  S.  P.  but  said,  that  if  the  lord,  by  custom,  dm-ing  the  nonage  of  the  heir,  demises  it  to  a 
stranger  for  years,  this  will  not  mako  a  posscssio  fratrk ;  and  vide  Co.  Copyh.  95.,  where  my 
Lord  Co^f  saith,  that  if  the  lease  for  years  determine,  and  the  elder  brother  die  before  entry, 
the  youngest  brother  shall  inherit;  hutqtt/ere?  Gilb.  Ten.  158. 

But,  though  it  be  governed  by  the  rules  of  the  common  law  4  Co.  23.  a.  30- 
concerning  descents,  yet  it  partakes  not  of  the  nature  of  freehold  "*    6  Mod.  63. 
lands  in  other  respects ;  for  it  is  not  assets  in  the  heir's  hands ; 
neither  shall  a  woman  be  endowed  of  it,  nor  a  man  be  tenant  by 
the  curtesy,  unless  by  special  custom ;  nor  shall  a  descent  take 
away  an  entry. 

A  man  seised  of  copyhold  lands  in  right  of  his  wife,  surren-  4  Co.  23.  a.- 
ders  to  the  use  of  another  in  fee,  this  is  no  discontinuance,  but  Co.copyh.141. 
the  wife  may  enter  after  the  death  of  her  husband :  for  this  is  ^^1^^ Cro\\\z. 
not  like  a  feoffment  at  common  law*,  which  by  the  notoriety  ii'j.cont. 
of  it  took  away  the  entry  of  the  wife  for  the  benefit  of  strangers,  *  By  32  H.  8. 
tliat  thev  might  not  be  at  a  loss  against  whom  to  bring  their  ^  ^f'  yf:  ,.^ 
prcecipes ;  for  in  case  of  copyhold  lands,  as  there  is  no  such  in-  r^x^^  from  dis- 
convenience,  so  the  nature  of  the  conveyance  will  not  admit  of  continuing  his 
such  exposition.  wife's  estate. 

So,  if  a  tenant  for  life  surrender  to  the  use  of  another  in  fee,   Moor,  753. 
it  is  no  forfeiture ;  for  it  may  be  seen  by  the  court-rolls  who  is  4  Co.  23. 
tenant,*  and  so  the  stranger  is  at  no  loss  to  sue. 

If  a  copyholder  in  fee  surrenders  to  the  use  of  A.  and  5.,  and  Co.  Copyh.  97. 
the  longer  liver  of  them,  and  that  for  want  of  issue  of  ^i.  the  Cro.  Car.  366. 
lands  shall  remain  to  the  youngest  son  oft/.  S.\  in  this  case  A,  »  •  127- 

has  but  an  estate  for  life ;  for  an  estate  tail  in  copyhold  lands 
shall  not  pass  by  implication. 

A  man  may  surrender  a  copyhold  estate  to  the  use  of  his  4  Co.  29.  b. 
wife;  for  she  takes  the  estate  from  the  lord,  as  an  instrument 
to  convey  the  estate  to  her;  and  so  it  comes  not  within  the 
reason  of  other  cases,  that  they  being  but  one  person  cannot 
contract;  for  the  husband  gives  the  estate  to  the  lord,  and  the 
lord  admits  the  feme  to  it. 

II But  the  lord  cannot  make  a  grant  of  a  copyhold  tohis  own  Firebrass 

'K)ife,  the  grant  in  that  case  being  immediate.  |j  v.  Pennant, 

°  a  Wils.  254. 

There  can  be  no  occupant  of  a  copyhold  estate,  because  of  the  Salk.i88.pl.  7. 
prejudice  it  would  do  the  lord ;  and  therefore  if  a  copyholder  ^Ld.Rarai. 
being  tenant  ^«r  auter  vie  die,  the  lord  shall  enter.  IV'per  Holt, 

Ch.  Just. 
II  But 


19^  COPYHOLD. 

Doe  V. Martin  H  ^"*'  ^Here  tnay  be  a  special  occupant  of  a  copyhold.  1| 

aBl.Rep.1148.  Mardiner  v.  Elliott,  2T.  Rep.  746. 

Smith  V,  [A  copyholder  ex  parte  materna  devised  to  his  heir,  who  died 

Triggs,  I  Str.  ^gf^-g  admission  :  it  was  holden,  that  the  estate  should  descend 

^  to  the  heir  on  the  part  of  the  mother.] 

Crowv.  Bald-  (|  If  tenant  in  tail  of  a  copyhold  suffer  a  recovery  in  the  lord's 

war,  5  T.Rep.  court,  the  fee  acquired  by  such  recovery  shall  follow  the  descent 
of  the  entail.  II 


Z04 


(C)  What  Acts  of  Parliament  shall  be  said  to  extend 
to  Copyhold  Estates :  and  herein, 

I.  Of  the  Statute  Dc  Donis,  the  enfailhig  Copyhold  Estates  by 
Custom,  and  the  Manner  of  docking  such  Entails. 

Co.  Lit.  60.  T^HE  entailing  of  copyholds,  and  whether  they  are  within  the 
3  Co.  8.  Hey-  -■-  statute  de  donis,  appears  to  have  been  matter  of  great  contro- 
don'scase.  Sid.  ^^^.g^ .  ^^^  jj.  seems  now  agreed,  that  the  statute  de  donis  creates 
506.  838.  no  entail  of  copyhold  lands,  because  they  ai-e  entirely  subject  to 

[Cro.  Car.  4a.]  the  custom  of  the  manor,  and  governable  by  it;  and  because 

they  are  not  within  the  word  tenementa,  which  comprehends  only 

an  estate  of  freehold, 
(o)  My  Lord  Also  it  seems  now  agreed,  that  if  the  custom  of  the  manor  has 

Coke  says,  Co.  admitted  of  limitations  of  remainders  upon  such  gifts,  that  then 
Lit.  60.  that  by  ^j^^  custom  of  the  manor,  [a)  pursuing  the  model  of  the  statute, 
themanorsthe  creates  a  good  entail;  but  such  entail  doth  not  arise  by  virtue  of 
statute  co-ope-  the  statute;  but  it  shall  be  presumed  there  was  the  same  law 
rating  with  it,  ^f  ^j^at  manor  by  custom  time  immemorial,  as  began  in  the 
KS<r  kingdom  by  the  statute. 

but  there  cannot  be  ah  estate  tail  in  copyholds  by  custom  only,  nor  any  estate  tail  by  the 
statute  only ;  the  meaning  of  which  seems  to  be,  that  estates  tail  were  before  the  statute,  as  to 
the  manner  of  the  limitation,  by  the  custom  of  some  manors;  as,  that  an  estate  was  gi-anted 
to  a  man  and  the  heirs  of  his  body  begotten,  the  remainder  over  to  another;  but  that  in  other 
respects  those  estates  were  not  estates  tail  before  the  statute;  as,  that  the  tenant  should  no 
ways  alien  to  debar  his  issue,  or  them  in  remainder;  and  that  if  he  discontinued,  they  should 
have  aformedon  in  descender  or  remainder;  but  these  things  were  introduced  by  the  statute 
upon  the  estate,  which  was  the  same  in  limitation  by  the  common  law.  And  this  seems  sup- 
ported by  the  following  authorities:  Carter, 22.  Cro.  Eliz.  307.  717.  907.  Moor,  173.  188. 
Leon.  175.  Poph.  laS.  Sid.  268.  Cro.  Car.  45.  Moor,  637.  3  Co.  8.  9  Co.  105.  a.  3  Lev. 
327.     4  Mod.  86. 

Cro.  Car.  44,  A  copyhold  was  surrendered  to  the  use  of  the  copyholder's 
45.  Rowden  i^^^  ^.jii^  ^v}io  devised  it  to  J.  S.  in  tail,  c^r. ,.  J.  S.  hath  issue 
and  Maititer.  ^^^  surrenders  to  the  use  of  his  wife  for  life;  and  it  was  ad- 
holderprefixed  judged,  that  since  the  jury  found  it  was  not  the  custom  of  the 
to  Co.  Lit.  fo.  manor  to  have  an  estate  tail  in  the  copyhold,  tliat  J.  S.  had  a 
59,^49-  fee  conditional;  and  that  by  his  having  of  issue,  he  had  per- 

formed the  condition ;  and  the  surrender  to  the  use  of  his  wife 
was  good. 
:^  Co  8.  b.  But  though,  by  custom  time  out  of  mind,  copyholds  may  be 

Co.  Lit.  60.  b.  entailed,  yet  it  is  no  proof  of  such  custom,  that  an  estate  hath 
Roll.  Abr. 838.  1^^^^  granted  to  a  man  and  the  heirs  of  his  body;  for  that  may 

be 
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be  a  fee  conditional;  but  it  must  be  shewn  that  a  remainder  hath 
been  limited  over,  and  enjoyed,  or  that  the  issue  hath  recovered 
after  the  ahenation  of  his  ancestor,  or  the  lii<e. 

These  entails,  like  all  others,  may  be  docked  ;  but  the  manner  Co.  Lit.  60. 
of  doing  it  differs  according  to  the  custom  of  the  manor;  the  Sid.  314. 
more  common,   and  (according  to  Lord  Macclesfield)  the  only  '^^p°!^lr^^^' 
proper  way  of  barring  such  entails  is  by  recovei'y  in  the  lord's  la)  But"a  res* 
courts,  which  is  (a)  always  allowed  where  the  custom  of  entail-  covery  with 
ing  prevails,    to  avoid  the  danger  of  perpetuity  in  such  copy-  voucher  doth 
holds.  (6)  not  of  com- 

mon  right  bar 
the  entail  of  a  copyhold  estate;  but  that  as  to  the  entailing  of  them,  custom  is  requisite; 
so,  without  custom,  the  entail  cannot  be  cut  oft':  The  reasons  arc,  that,  without  an  in- 
tended recompence  in  value,  no  recovery  shall  bind,  and  the  surrenderee  con-ei  in  in  the  jJost 
by  the  lord,  and  is  not  in  the  per  by  the  party,  and  so  no  warranty  can  be  annexed  of  com- 
mon right ;  for  no  estate  less  than  a  freehold  is  capable  of  conmion  right  of  ha\ing  a  war- 
ranty annexed  to  it.  Moor,  358.  753.  Cro.  Eliz.  380.  391.  907.  4  Co.  23.  Raym.  164. 
Lev.  136.  {b)  II It  would  seem  from  the  case  of  Taylor  v.  Shaw,  Carter,  22.  that  a 
custom  to  restrain  a  recovery  would  not  be  good ;  as  a  custom  to  bar  by  forfeiture,  4"  «o« 
aliter ;  the  non  aliter  would  be  void.  "  If  you  allow  a  customary  entail,  you  must  allow  a 
customary  recovery,"  said  BridgmanC.J.\\ 

Also,  according  to  the  custom  of  some  manors,  a  suiTender  to  Co.  Lit.  60.  b. 
the  lord  is  equivalent  to  a  recovery  at  common  law,  and  shall  bar  ll^iartin  v. 
such  entails.  Mowlin, 

2  Burr.  969. 
And  it  hath  been  determined,  that  where  the  custom  does  not  prescribe  any  particular  mode 
of  barring  the  entail,  a  surrender  (although  only  to  the  use  of  a  will)  will  be  sufficient  with- 
out a  custom.  Carr  v.  Singer,  2  Ves.  603.  Moore  v.  Moore,  Id.  596.  Ambl.  279.  S.C. 
Otway  v.  Hudson,  2  Vern.  583.  Hinton  v.  Hinton,  2  Ves.  639.  But  a  custom  to  bar  by 
surrender  may  be  concurrent  with  a  custom  to  bar  by  recovery.  Everall  v.  Smalley, 
I  Wils.  26.  2  Str.  1197.  S.C.  Doe  v.  Truby,  2  Bl.  Rep.  944.  One  instance  has  been  holden 
to  be  sufficient  evidence,  uncontradicted,  of  a  custom  to  bar  by  surrender,  though  the  sur- 
renderor had  not  been  deael  twenty  years,  and  though  an  instance  was  in  evidence  of  a 
recovery  suffered.  Roe  v.  Jetfery,  2  Maule  &  Sclw.  92.  which,  however,  as  we  have  seea 
above,  would  not  be  inconsistent  with  the  custom  to  bar  by  surrender.jj 

And  in  some  manors,    a  forfeiture  committed  by  tenant  in  Co.  Copyh. 
tail  of  the  copyhold,  and  the  lord's  making  three  proclamations,  }iS-    |IPilk- 
and  seizing  the  copyhold,  and  re-granting  it  to  the  copyholder,  ^"gtonv-  Bag- 
has  been   allowed  a  good  custom  to  bar  the  entail.     So  it  is,  4.-0  '  Pi"iKin?T- 
if  tr^nant  in  tail  surrenders  to  the  purchaser  and  his  heirs,  who  ton  v.  Stan-'' 
commits  a  forfeiture,  and  the  lord,  as  before,  seizes  it,  and  makes  hope,  i  Si^d. 
proclamations;  this  is  a  bar  of  the  entail,  and  the  custom  allowed  ^^'^'  c"r- 

gOOCl-  Grantliam  v. 

Copley,  a  Saund.  422.    This  custom  of  barring  entails  is  peculiar  to  the  manor  of  Wakefield.^ 

II  Also,  if  a  copyholder  in  tail  accept  a  grant  of  the  freehold  of  Dunn  v. 
the  premises  holden  by  copy,  the  entail  of  the  copyhold  will  be  ^-l*^^^'  ^  ^* 
extinguished.  W^'iie^'v. 

Cookes,  I  Br.  Ch.  Rep.  515.     Challoner  v.  Murhall,  a  Ves.  Jun.524. 

So,  if  tenant  in  tail  of  a  trust  of  copyhold  accept  a  surrender  Grayme  t. 
of  the  legal  estate  from  the  trustees,  it  will  bar  the  entail  and  Gravme, 

remainders  over.  %     ^ 

Copyn.  179. 

Vol.  II.  O  But, 
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Otway  V.  Hud- 
son, 3  Vern. 
583. 


Wadsworth's 
case.  Clay- 
ton's Rep.  26. 


COPYHOLD. 

But,  while  the  equitable  entail  and  the  legal  estate  are  in 
several  persons,  such  entail  must  be  barred  by  some  act  of  the 
tenant ;  for  though  it  be  but  an  estate  in  equity,  it  will  not  be 
devisable  unless  the  entail  be  barred. 

Where  a  tenant  in  tail  of  the  trust  of  a  copyhold  requested 
the  trustees  to  surrender  to  him,  and  on  their  refusal  to  do  so, 
filed  a  bill  to  compel  them ;  and,  pending  the  suit,  went  to  the 
lord's  court  and  desired  to  be  permitted  to  surrender,  which  was 
refused,  because  the  legal  estate  was  in  the  trustees ;  and  he 
afterwards  devised  the  premises ;  it  was  decreed,  that  the  copy- 
holds should  pass  by  his  will,  the  entail  and  remainders  being 
considered  as  sufficiently  barred. 

A  dormant  entail  shall  be  presumed  to  have  been  cut  off, 
where  several  of  the  issue  of  the  original  tenant  in  tail  have 
been  admitted  as  tenants  in  fee  simple. 

II  To  facilitate  the  suffering  of  common  recoveries  in  the  lord's 
court  of  copyhold  or  customaiy  tenements,  persons,  whether 
under  coverture  or  not,  who  may  suffer  them  in  person  are  by 
St.  47  G.  3.  sess.  2.  c.  8.  enabled  to  suffer  them  by  attorney. || 


5  Co.  7. 
Leon.  4. 
Moor,  128. 
Cro.  Car.  42. 
Skin.  297. 
Salk.iSj. 
4  Mod.  83. 


Moor,  410. 
(a)  Bat  debt 
for  a  fine  is 
not  within  the 


2.  Of  such  Statutes  as  may  he  said  to  relate  to  them. 

The  general  rule  laid  down  for  the  exposition  of  statutes,  as 
to  their  extending  or  not  extending  to  copyhold  estates,  is  this, 
that  where  an  act  of  parliament  alters  any  estate,  interest,  tenure, 
or  custom,  or  service  of  the  manor,  or  doth  any  thing  in  preju- 
dice either  to  the  lord  or  tenant,  there  the  general  words  of 
the  act  will  not  extend  to  copyhold  estates ;  but,  where  an  act 
is  generally  made  for  the  publick  good,  and  no  prejudice  accrues 
to  the  lord,  S^c.,  there  copyholders  are  bound  by  it. 

{a)  Copyholders  are  within  the  statute  of  limitations;  for  that 
is  an  act  made  for  the  preservation  of  the  publick  quiet,  and  no 
ways  tending  to  the  prejudice  of  the  lojd  or  tenant. 


statute  of  limitations.     2  Keb.  536. 


It  seems  [b)  formerly  to  have  been  the  better  opinion,  tluit  a 
grantee  or  surrenderee  of  reversions  of  copyholds  could  not  take 
advantage  of  a  covenant  broken,  by  32  H.  8.  c.  3.;  because  he 
comes  in  in  \he  post,  and  not  in  thej^ev;  and  the  lord  would  have 
a  tenant  put  upon  him,  without  his  admittance :  but  it  (c)  has 
been  solemnly  adjudged,  that  this  being  a  beneficial  law,  it  shall 
extend  to  copyholds. 
Keb.  356.    (c)  4  Mod.  82.  to  86.  adjudged  between  Cope  and  Glover.     3  Lev. 


Co.  Copyh.  The  32  H.  8.  c.  28.  of  the  husband's  discontinuing  of  the 

iri.  Suppl.68.  wife's  lands,  does  not  extend  to  copyhold  estates. 

4CC.23.   But,  ^-^ 

vheti:>T  the  other  branch  of  it,  or  the  13  Eliz.  c.  10.  concerning  leases  made  by  husband  and 

wife,  tenants  1>  tail,  or  ecclesiastical  persons,  extend  to  copyhold,  vide  Cro.  Car.  44.    C» 

Copyh.  151.    Co.  Lit.  44.  a.    6  Co,  37.    g  Lev.  347.    And  vide  tit.  Leasei. 


Copy- 
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Copyholds  are  not  within  the  ii  H.  7.  c.  20.,  which  makes  a  Sid.  41.  73. 
void  the  alienation  of  the  wife  of  any  estate  which  she  hath  in  3  Lev.  327. 
dower,   for  life,  or  in  tail,  jointly  with  her  husband,   Sfc. ;  for  ♦  ^^^-  ^i- 
thereby  an  entry  being  given  to  the  next  heir,  he  would  come  in 
to  be  tenant  without  the  admittance  of  the  lord. 

The  27  H.  8.  c.  10.,    for   executing  uses  to  the  possession,  Co.  Copyh. 
extends  not  to  copyholds ;  neither  doth  that  branch  of  the  act  Cro.  Car.  44. 
concerning  jointures  extend  to  them;  so  that  if  a  jointure  be  f  \  ||t    u^'  11 
made  to  a  woman  of  copyhold  lands,  that  will  be  no  bar  to  her  ^JJ^   },q^_ 
dower,  (a)  ever,  that  un- 

der certain  cir- 
cumstances, it  may  be  a  bar  in  equity.  And  where  a  testator,  reciting  that  he  was  seised  of 
a  copyhold  (though  he  was  not  so)  devised  to  his  wife  "  in  full  satisfaction  of  all  dower 
"  and  right  of  dower  or  thirds,  which  she  might  have  or  claim  in  or  out  of  his  real  estate," 
and,  after  making  his  will,  purchased  a  copyhold ;  it  was  holden  in  equity,  tliat  the  devise 
extended  to  the  freebench  of  the  widow;  and  that  she  was,  consequently,  barred,  or  at 
least  put  to  her  election ;  freebench  being  "  a  customary  right  ?iomine  dotis,  and  so  declared 
*'  by  Bractoji,  and  instead  of  dower."  Warde  v.  Warde,  Ambl.  399.  So  to  the  same  effect 
Walker  V.  Walker,  i  Ves.54.[| 

But  yet  the  statute  of  Merton,  that  gives  damages  in  a  writ  of  2  Inst.  325. 
dower  where  the  husband  died  seised,  extends  to  copyholds,  ^^9,-  Car.  43. 
though  the  word  seised  is  properly  applicable  to  freeholds ;  but  ^^  Copyh. 
this  is  by  force  of  the  equity  of  the  statute.  152. 

The  statute  of  Westm.  2.  c.  3.  in  all  its  branches  extends  to  Co. Lit.369.b. 
copyhold  lands;  for  it  is  an  act  made  to  redress  wrong,  and  Co.  Copyh. 
no  way  prejudicial  to  the  interest  either  of  the  lord  or  tenant,  84.  3  Lev,- 27 
either  in  the  ad  iji  vita  given  to  the  wife  upon  the  husband's  dis- 
continuance, the  receipt  of  the  wife,  ^r.,  or  qicod  ei  dej'orciat  to 
particular  tenants. 

It   is   enacted  by  31  H.  8.  c.  13.  that  if  any  abbot,  SfC.  shall  3  Co.  7.    Hey- 
make  any  lease  of  lands,  <^c.,  in  the  which  any  estate  for  life,  ^'^"'^  ^^-^• 
S,'c.  then  had  its  being  and  continuance,  then  every  such  lease  shall  j^i^oj.  ^128 
be  void.     A  copyhold  was  let  by  copy  for  life,  and  then  the  reli-  Cro.  Ca^.  42. 
gious  house  granted  a  lease  of  it  to  another  for  80  years ;  and  the 
question  was,  Whether  a  copyhold  estate  for  life  was  within  the 
words  of  the  act,  in  the  which  any  estate  or  interest^  Sfc,  P  and  it 
was  resolved  that  the  lease  was  void,  and  that  the  copyholder 
had  an  estate  or  interest  for  life. 

The  32  H.  8.  c.  9.,  against  cha7n2)e7ti/,  extends  to  copyholds,  Co.  Lit.  369. 
for  the  words,  if  any  bargain,  buy  or  sell  any  right  or  title ;  so  that  Co.  Copyh. 
they  are  within  the  words  of  the  act,  being  made  to  suppress  ^^^"  ^ '^^^' 
wrong;    and  within  the  equity  of  it,  neither  lord  nor  tenant      '  '"^ 

being  prejudiced  by  it. 

The  31  H.  8.  CI.   and   32   H.  8.  c.  32.,    concerning   parti-  Cro.  Car.  44. 
tions,  extend  not  to  copyholds,  because  the  acts  provide  it  shall  Co.  Copyh. 
be  done  by  writ  of  partition ;  and  copyhold  lands  are  not  em-  ^-^  ^*    ^  ^      ' 
pleadable  at  common  law. 

The  statute  of  Westm.  2.  c.  20.,  which  gives  the  elegit,  ex-  3  Co.  9.    Co. 
tends  not  to  copyhold  lands,  for  then  the  lord  would  have  a  Copyh.  149- 
tenant  brought  in  upon  him  without  his  admittance  or  consent,    g '   '^^^'^RoJ^' 
Abr.  888.    Cro.  Car. 44.    Hardr.433.    O.  Benl.  163.    3  Read.  Stat.  Law.  123.    3  Inst.  396. 

O  2  Bv 
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Co.  Copyh.  By  2  Ed.  6.  c.  8.  it  is  expressly  provided,  that  copyholders 

*45'  shall   have  the  like  traverse  and  remedy  where  their  interest  is 

not  found  by  the  office,  as  freeholders  and  others  have;  and  so 

also  upon  12  Eliz.  c.  8. 
Co.  Copyh.  By  i  Ed.  6.  c.  14.  it  is  expressly  provided,  that  no  copyhold 

J46.  should  come  into  the  king's  hands  by  dissolution  of  monasteries; 

which  clause  was  put  in  for  the  benefit  of  lords  of  manors. 
Co.  Copyh.  'I^he  forging  of  court-rolls  is  expressly  within  5  Eliz.  c.  14. 

146.  as  well  as  forging  any  other  charter,  deed,  or  writing  sealed, 
whereby  to  defeat  a  copyholder  or  freeholder. 

Cro.  Car.550.        Copyholders  are  within  the  statutes  of  bankrupts,  for  the 

568.    Co.         statute  of  13  Eliz.  c.  7.  expressly  mentions  them;    and  though 

Burthe"^^"      ot^^*"  statutes  do  not,  yet  they,  being  made  for  further  remedy, 

statute  of  34      are  to  be  expounded  by  the  former,  especially  since  that  hath 

&  35  H-8-         taken  care  that  no  prejudice  should  happen  to  the  lord. 

c."4.  did  not 

extend  to  them ;  therefore  it  was  necessary  to  make  a  subsequent  law  to  include  them. 

4  Mod.  84,  85. 

Co.  Copyh.  Copyholds  are  within  the  35  Eliz.  cap.  2.,   against  recusancy, 

147.  Leon,  and  forfeitable  for  the  recusant's  life,  but  the  forfeiture  goes  to 
97.  Owen, 37.  ^j^g  j^j,^^  j^Qj  ^.^  ji^g  king,  by  the  express  words  of  the  statute; 
Cawlev,  107.  ^^^t  it  seems  that  copyholds  are  not  within  the  29  Eliz.  c.  6. 
a  Hawk.  P.  C.   or  3  Jac.  i.  0.4.  in  respect  of  the  prejudice  that  would  accrue 

c.  10.  §  16.        to  the  lord  by  the  loss  of  his  services. 

]|As  to  recu- 

•ancy,  see  stat.  31  G.  s-  c.  32.II 

Co.  Copyh.  The  16  R.  2.  c.  5.  which  makes  it  a  forfeiture  of  lands,   Sfc. 

149-  to  purchase  bulls  of  the  pope,  extends  not  to  copyhold  lands  for 

the  prejudice  the  lord  would  sustain  if  the  king  should  have  the 

lands. 
9  Co.  105.  a  The  statute  of  fines  extends  to  copyhold  lands,  because  it  was 

Co.  Copyh.  made  to  avoid  controversies,  and  is  no- ways  prejudicial  to  the 
153.;  but  see    1qj.j^ 

5  Co.  125. 

Dv  e  V.  Mor-  II  The  st.  7  Ann.  c  19.  relative  to  conveyances  by  infant  trus* 

gan,  7  T.  Rep.  tees  extends  to  copyholds. 

103. 

Vide  z  Watk.        Qti.  whether  the  statute  4  G.  2.  c.  28.  §5.  relative  to  distresses 

Copyh.  181-2.  for  rent  arrear  extends  to  copyholds. 

Attorney  Ge-        Copyholds  are  within  the  statute  of  mortmain  of  9  Geo.  2. 

neral  v.  An-  c.  36.  Ij 

drews,  i  Ves. 

Withers  v.  [Resulting  trusts  of  copyholds,  as  well  as  of  freeholds,  are  with- 

Withers,  in  the  statute  of  frauds.     But  copyholds  are  not  within  20  Car.  2. 

Ambl.  151.  ^  ^_  ^  J  2^  Qi-  tijg  j^  Geo.  2.  c.  20.  §9.  relative  to  estates  ^r  autre 
tin  a  Bl.  Ren.  '^'^^ '  W^^''^^  statute  being  confined  to  cases  where  there  is  no  spe- 
1148.    Gilb.     cial  occupant;  and  there  being,  by  the  better  opinion,  no  general 

Ten.  336.  occupant  of  a  copyhold.] 

Zouch  V. 

Forse,  7  East,  i86.|| 

Copy- 


(D)  Of  such  Customs  as  relate  to  Copyholds,  ]  97 

Copyholds   seem   to   be  within  the  statute  of  27  Eliz.  c.4.  Cowp.705. 
agcainst  covinous  and  fraudulent  conveyances. ||  Doug!.  716. 

The   17   E.  2.  c.  ic,  which    giveth    the  wardsliip  of  idiots'  Bulst.50.   Co. 
lands  to  the  king,  he  finding  them  convenient  maintenance  out  ^"opy^- 152. 
of    the    profits  "thereof,   extends   not   to    copyhold    lands,    for  ^  ^^"  ^^^'  ^' 
the  prejudice   that    would  thereby  ensue  to  the  lord ;  but  yet 
all^  alienations  made  by  an   idiot  of  his  copyhold  lands,  after 
office  found,  shall  be  avoided  by  the  king. 

A  copyholder  is  not  within  the  statute  12  Car.  2.  c.  24.  to  3  Lev.  395. 
dispose  of  ihe  custody  of  his  infant  heir,  because  of  the  meanness  <^lcnch  and 
of  his  estate,  and  the  prejudice  that  would  accrue  to  the  lord  of  ^L'lltvv'^'^'  s 
the  manor;  and  therefore  the  lord,  or  those  entitled  by  the  cus-  s.(j_  Comb!' 
tom,  shall  have  the  custody  of  him.  24  ^  S.C. 

II  Though  the 
appointment  of  a  guardian  by  a  father  under  the  stat,  12  Car.  2.  c.  24.  as  to  the  copyhold 
property  of  his  child,  would  not  be  good  where  the  custom  of  the  manor  gives  the  guar- 
dianship to  the  lord :  yet  it  should  seem  to  be  good  against  the  guardian  in  socage,  who 
would  be  entitled  to  the  custody  of  the  copyholds,  if  the  custom  had  not  vested  the  guar- 
dianship in  another.  And  in  both  cases  the  appointment  would  be  good,  perhaps,  as  to  the 
person  of  the  child.     Watk.  n.  clxxii.  to  GiJb.  Ten.  p.476-7.11 

li  Copyholds  are  not  within  the  loth  chapter  of  the  statute  of  a  Inst.  100. 
Merton,  enabling  suitors  to  make  attornies. 

Nor  do  they  seem  to  be  within  the  pth  chapter  of  the  statute  Id.  117, 
of  Marlberge,  which  gives  contribution  for  suit. 

Nor  are  they  within  the  12th  chapter  of  the  statute  of  Glou-  Id.  235. 
ce«ter,  relative  to  foreign  warranty. 

Nor  the  statute  of  Acton  Burnel,  de  mercatoribus.  Moor,  128. 

Nor  the  statute  32  H.  8.  c.  37.,  which  empowers  executors  to  Bull.  N. P. 5 7. 
distrain.  but  see  Giib. 

Ten,  180-7.  &Qu; 
Nor  the  statutes  of  wills.  1|  Tuffhell  v. 

Page,  2  Atk. 
56.     Attorney  General  v.  Andrews,  i  Ves.  225.    Hargr.  Notes  (i.)  &  (3.)  to  Co.Lit.  iii.  h. 
Carey  v.  Askew,  2  Br.  Ch.  Rep.  5  8.    Doe  v.  Danvers,  7  East,  299. 

(D)  Of  such  general  Customs  as  may  be  said  to  re- 
late to  all  Copyhold  Estates. 

"THERE  are  two  sorts  of  customs;  first,   General,  which  ex-  Salk.184. 

tend  to  all  kinds  of  manors,  which  are  warranted  by  the 
common  law,  and  of  which  the  courts  take  notice;  secondly, 
Particular  customs,  which  must  be  pleaded. 

By  the  general  custom,  and  of  common  right,  every  cop}'-  13  Co.  08. 
holder  may  take  hedge-bote,  house-bote,  and  plough-bote,  upon  tiodb.  172. 
his  copyhold;  but  yet  this  power  may  be  restrained  by  custom;  *-'^"'*'^329' 
as,  that  the  copyholder  shall  not  take  it,  unless  by  the  assignment 
of  the  lord,  or  his  bailiff. 

Every  copyholder   may  make  a  lease  for  a  year,  and  such  a  Co.  26.  a. 
lessee  may  maintain  an  ejectment;  for  as  the  common   law  war-  ^ro.Eliz. 461. 
rants  such  lease,  so  it  gives  him  a  remedy  for  the  recovery  of 
what  he  is  entitled  to  under  it. 

O  3  A  copy- 
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Cro.  Ja.  526.  A  copyholder  may  (a)  surrender  to  the  lord  by  attorney  in 
Cro.  Ehz. 443.  court,  because  he  may  do  that  co»i7?Mmz  jure;  and  so  the  com- 
Car.  273.  "^^"  ^^^'  gi^'es  nim  power  to  do  it  by  attorney,  as  an  mcident  to 

Leon.  T,6.  Co.  his  estate.  So,  a  surrender  to  the  lord  out  of  court  is  de  communi 
Copyh.92.  See  jure,  and  therefore  the  copyholder  may,  as  it  seems,  do  it  by  at- 
'(«)  Admit- '^'^'  ^^^'^^yi^^i  and  so,  it  seems,  to  the(c)  steward ;  but,  if  the  surrender 
tance  by  the  ^^  ^'^  '^^'^  customary  tenants,  there  it  cannot  be  done  by  attorney 
lord  in  court,  without  a  special  custom, 
or  out  of  court, 

seems  to  be  de  communi  jure ;  but  qiia:re,  whether  de  commujii  jure  he  is  to  admit  by 
attorney;  and  vide  9  Co.  75.  Leon.  36.  cont.  Co.  Lit.  59.  3  Bulst.  80.  and  2  Sid.  37.  61. 
That  the  lord  is  not  compellable  to  admit  by  another,  because  the  corporal  service  of 
fealty  is  due  from  every  copyholder,  {h)  [It  is  said  in  2  Ves.  679.  to  have  been  expressly 
denied  by  Lord  Hardwicke,  that  a  smTender  can  be  by  attorney  out  of  court.]  |]  But  this, 
if  understood  generally,  is  contrary  to  unquestionable  authority,  i  Watk.  Copyh.  67. f| 
(c)  That  there  is  the  same  reason  that  the  steward  should  take  surrenders  out  of  court, 
and  also  out  of  the  manor,  as  that  the  lord  should.  Salk.  184.  So  R.  9  Co.  76.  a.  b. 
I  Roll.  Abr.501. 

(E)  Of  particular  Customs  that  are  good,  and  pecu- 
liar only  to  some  Copyholds. 

PARTICULAR  customs  are  to  be  construed  strictly :  but  the 
reasonableness  of  them  is  not  altogether  to  be  considered  from 
the  rules  and  maxims  of  the  common  law,  (for  there  is  no  custom 
but  what  in  some  point  or  other  overthrows  the  common  law,) 
but  from  the  conveniency  of  the  thing  itself. 
March,  161.  A  custom  that  if  a  copyholder  do  not  repair,  it  shall  be  pre- 

sented by  the  homage,  the  tenant  amerced,  and  that  the  lord 
shall  distrain  upon  the  copyholder  or  under-tenant,  is  a  good 
custom,  for  the  under-tenant  is  not  a  mere  stranger. 
2  Brownl.  85.        But  a  custom  that  after  the  death  of  tenant  for  life  the  lord  is 
Noy,  2.    Cro.    compellable  to  make  a  grant  for  life  to  his  son,  and  if  no  son,  to 
Moor  8  ^^^  daughter,  is  a  void  custom,  because  it  obliges  the  lord,  who 

788.  (rf)||Nov,  ^ath  the  interest,  to  grant  it  to  this  or  that  particular  person, 
2.  Crabb.  v. "  whether  he  will  or  no :  {d)  but  a  custom  for  a  copyholder  for  life 
Bales,  Id.  3.  to  nominate  his  successor,  is  good ;  and  a  custom  that  such  a 
V 'sawver^"^  copyholder  may  cut  down  trees  is  good,  for  he  is  quasi  a  copy- 
i"Ro.Rcp.48.  ^o^<^er  in  fee.  (e) 
and  in  Perkins 

V.Titus,  3  Mod.  134.  Bill's  case,  4  Leon.  238.  Rowlesv.  Mason,  i  Brownl.  132.  2  Brownl.  85, 
192.  S.  C.  I  R.  Abr.  tit.  Customs.  (E.)  pi,  18^  S.  C.  Devenish  v.  Baines,  Pr.  Ch.  3.  Mardiner  v. 
Elliott,  2  T.  Rep.  746.  {<-)  And  where  a  copyholder  of  inheritance  in  a  manor,  in  which  such  a 
custom  obtains,  cai-ves  out  the  estate,  he  may  give  to  him,  whom  he  makes  tenant  for  life, 
the  right  of  cutting  the  timber.  Denn  v.  Johnson,  10  East,  266.  On  this  custom,  how- 
ever, there  would  seem  to  be  still  doubt.  Dench  v.  Bampton,  4  Ves.  703-4. || 

Paikin  v.  ||  A  custom  for  the  homage  to  assess  a  compensation  in  lieu  of 

1  Bos  V^'Pull  ^  heriot  to  be  paid  by  an  in-coming  copyholder  on  surrender  or 

282.  ahenation,  would  seem  to  be  bad.|| 

Maich,  28.  Custom  for  the  steward  to  make  bye-laws  for  the  ordering 

Leon.  190.  of  tj^g  common,   is  good ;   but  an  order  that  the  tenant  shall 

from  Leonard  ^°^  P"^  '"  ^^^^  ^^  ^^^^  beast,  is  void,   because  it  takes  away  his 

the  by-law  was  inheritance :  but  a  bye-law  that  he  shall  not  do  it  before  such  a 

day, 
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day,  is  good,  being  not  restrictive  of  liis  inheritance,  but  only  by  the  ma- 
directive  of  it.  jorty  of  the 

~  tenants.] 

Custom  that  he  who  hves  above  ten  miles  from  the  manor,  Sid.  361. 
upon  paying  M.,  and  \d.  to  the  steward,   shall  be  excused  from  Mod.  77. 
attendance  upon  the  court,  is  a  good  custom,  if  it  be  averred  ^  ^^^-  344- 
that  there  are  sufficient  tenants  who  live  near  the  manor.  ^^°'  ^■^^' 

A  custom  to  devise  land,  the  lessee  paying  the  treble  value  Hut.  101.126, 
of  the  rent,  and  if  he  die  within  the  term,  that  his  heir  shall  127. 
have   it,  paying  one  year's  rent;    and  that    if   he   assign,   the 
assignee  shall  have  it,  paying  a  year's  rent ;   was  holden  to  be  a 
good  custom. 

That  a  copyholder  shall  not  alien  without  a  licence,  is  a  ijood  Lit.  Ren  2,, 
custom;  so  is  a  custom  that  if  a  copyholder  make  a  lease  for  Due  i^Ioor.g.pl'z^ 
year,  and  die,  that  it  shall  be  void  against  his  heir;  («)  but  a  ^"^  ^  custom 
custom  that  the  copyholder  shall  hold  the  land  half  a  year  after  ^''f  ^'''u'^Tf' 

the  term,  is  void.  1;"^''' 

'  hold  a  year 

holder's  death,  is  a  good  custom.     Cro.  Ja.36. That  a  copyholder  may  give'a  warrTnt 

ot  attorney  to  surrender  after  his  death,  is  a  void  custom,     z  Roll.  Abr.  157. 

That  if  a  copyholder  will  sell  his  land,  the  next  of  blood  shall  Lex  Custom, 
have  the  refusal,  or  the  next  neighbour  to  the  east,  is  a  good  34- 
custom.  ° 

If  there  be  a  custom  that  a  copyholder  shall  not  put  in  his  2  Bro>vnl.277. 
beasts  to  take  the  common  before  the  lord  hath  put  in  his,  this  is  Co.Copyh.  70, 
a  void  and  unreasonable  custom,  because  it  is  in  the  power  of  the  /'•  J*^'  Y t^u 
lord  to  take  away  the  interest  of  his  commoners,  {b)  So,  a  cus-  betnant  by 
torn  that  the  tenant  shall  pay  a  fine  upon  the  marriage  of  his  the  curtesy,  or 
daughter,  is  void,  because  against  the  freedom  of  the  subject  •  ^^^^  woman  in 
but,  if  a  man  obliges  himself  to  such  a  thing  by  tenure,  it  is  ^"^^e-l'then  to 
good,  being  his  own  contract.  "     ^ ''     '''  E^'^^f" 

reasonable.     Co.  Copyh.  73.     2  Roll.  Abr.  264,'  265. 

A  custom  may  be  void  for  the  uncertainty  of  it;   as,  if  it  be  a  Roll. Abr. 
that  the  tenants  ought  not  to  pay  above  two  years'  rent  for  a  ^64. 
fine,  but  that  they  may  pay  so  much  or  less.     Qtc. 

My  Lord  Coke  seems  to  be  of  opinion,  that,  by  special  custom,  Co.  Copyh.94. 
a  witc  may  devise  copyhold  land  to  her  husband ;  but  he  says  ''"^^  Moor, 
that  this  custom  hath  been  so  much  impugned,  that  he  cannot  "^-  J^'t^^^i' 
justify  the  validity  of  it.  ^  ^       >  whetherT 

feme  covert  might  devise  copyhold  to  her  husband,  or  any  other  was  good?  and  Tt  deemed  to 
WinphTf  °"m  u  'iP""  *i^'  '*  ^^^'  ^"'  the  judgment  went  on  a  fault  in  pleading;  but  vide 
Winch.  Z7.     March,  8.    4  Co.  61.  b.  where  it  is  holden  no  good  custom. 

_  Copyholders  by  custom  may  have  solavi  et  separalem  pasturam  2  Saund.3z6. 
in  the  soil  of  the  lord,  and  exclude  the  owner  (c) ;  but  a  copyholder  ^id- 15  2. 
ot  inheritance  cannot,  without  special  custom,  dig  for  mines;  ^?"--^''^-^^^- 
neither  can  the  lord  dig  in  the  copyholder's  lands,  for  the  great  Lit! Rep  2,4 
prejudice  he  would  do  to  the  copyholder's  estate;  but  the  copy-  [Player  v.  Ro- 
holders  may  dig  marl  to  lay  on  the  copyhold  land,  but  cannot  ^^"'^'  SirWm. 
inclose  where  it  never  was  inclosed  before.  ^°"^''  ^44. 

of  Northumberland  13  Ves.  Z36.  17  Ves.  281.  Bourne  v  Taylor,  10  East,  189  (0  A  copy- 
holder  m  fenny  lands  may  be  entitled  to  dig  the  lord's  soil  d  tu^f.  Dean  of  Ely  v.  wS, 
A.  1741.    a  Atkyns,  189.  — Common  of  turbary  cannot  belong  to  an  occupant.    Ibid.] 

O4  The 
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Hob.  215.  (a)  The  lord  shall  not  have  the  custody  of  a  lunatick's  landa 

?^^u  ^"'j  unless  there  be  a  custom  for  it:  neither  shall  the  king  have  it, 
{«)  but  vide      r        I  •     1-         1  111 

Cro.  Ja.  105.    '^''  '■"^  prejudice  tiiat  may  ensue  to  the  lord. 

wliere  it  was  resolved,  that  the  lord  may  have  the  custody  of  one  that  was  niufus  Sf  surdvi, 
and  no  custom  is  laid ;  and  the  reason  given  is,  that  otherwise  the  lord  would  be  prejudiced 
in  his  rents ;  ideo  qiuerc. 

4  Co. 31.  a.  b.  A  custom  that  one  copyholder  may  have  common,  SjC.  in  his 
lord's  soil,  is  good ;  for  all  the  other  copyholders  may  have 
forfeited  their  estates. 

*  R^n'^'*'**  Custom,  that,  upon  payment  often  years'  rent,  the  lord  should 

4  o  and^^'et      ^'^^"^^  ^o  let  for  ninety-nine  years;  and  if  he  would  not  license, 

the  licenced       the    tenant   should    lease  without   licence;    adjudged    a    good 

seems  un-  custom. 

necessary 

here,  since  it  may  be  done  without  it. 

Roll.  Abr.  511.       Custom  was  that  the  lord  might  sohimmodo  grant  estates  in 

K»lV.iJ' ''^-^  f^e;  this  word  5o/z/?«woc^o  was  expounded  to  mean  that  he  had 
Deen  siiewn  m         ,  ,  ...  V  •  1     1  i       ^u   ^  v, 

pleading,  that    only  gi'anted  estates  in  tee;  and  so  it  was  holden  that  ne  may 

he  could  not     grant  for  a  less  time. 
grant  other- 
wise; (7(/a?re.     Gilb.  Ten.  308. 

Co.  Lit.  59.  b.  That  the  widows  of  copyholders  shall  have  dower,  or  their 

Lex^Ciisto-^  (^^  freebench,   or  a  moiety  of  the  lands,  is  a  good  custom ;  and 

mar,  156.  Co.  ^^^'^  that  husbands  of  feme  copyholders  shall  be  tenants  by  the 

Copyh.  154,  curtesy.     That  if  a  copyholder  holds  lands  in  fee,   that  his  wife 

(b)  ijWhether  surviving  him  shall  have  them  in  fee,  is  a  good  custom; 
shalUiavI  (c)  also  a  custom  that  she  shall  have  them  durante  viduitate^  is 
her  freebench  good.      So,   durante  casta  viduitate  (d). 

of  a  trust  hath  been  vexata  questio.  The  now  received  opinion  should  seem  to  be, 
that  she  shall  not  have  it. .  Chaplain  v.  Chaplain,  3  P.  Wms.  229.  Godwan  v.  Winsmore, 
aAtk.525.  Dixon  v.  Saville,  i  Br.  Ch.  Rep.  325.  Curtis  v.  Curtis,  2  Br.  Ch.  Rep.  630. 
But  see  contr.  Lord  Dudley  and  Ward  v.  Lady  Dowager  Dudley,  Pr.  Ch.  241.  Banks  v. 
Sutton,  2  P.  Wms.  70c.  Otway  v.  Hudson,  2  Vern.  583.  and  see  al,o  2  Watk.  Copyh.  79, &c. 
If  this  opinion  be  correct,  it  bears  hard  upon  the  widow,  and  there  would  seem  to  be  an  incon- 
sistency in  the  law,  for  it  is  settled,  that  if  she  take  her  freebench  at  law,  she  shall  take  it  subject  to 
a  trust  in  equity.    Hinton  v.  Hinton,  2  Ves.633.   Ambl.  277.S.  C.  Bevant  v.  Pope,  2  Freem.  7i.|| 

(c)  A  co^yholiXev  durante  viduitate  sows  the  ground,  and  takes  husband,  she  loseth  the  corn  ;  but 
if  she  had  let  the  lands,  her  lessee  should  have  the  com;  so  if  she  die,  her  executors  or  ad- 
ministrators shall  have  it.  5  Co.  115. (f/)  ijEntries  on  the  rolls  of  a  manor-court  of  admissions  of 
tenants  in  remainder  after  the  determination  of  the  estate  of  the  last  tenant's  widow,  who  held 
during  her  chade  viduify,  were  held  to  be  e\'idence  of  such  a  custom,  so  as  to  maintain 
ejectment  again,-t  the  widow  as  for  a  forfeiture  on  proof  of  her  incontinence ;  although  there 
were  no  instances  in  fact  on  the  rolls  or  known  of  such  a  forfeiture  having  been  enforced. 
Doe  v.  Askew,  10  East,  520.|| 

Sir  John  fhe  custom  of  a  manor  was,  that  if  a  man  took  a  customary 

feavagesca?e,  tg^j^^j.  t^  ^vife,  and  out-lived  her,  he  should  be  tenant  by  the 
sLcon.  208,  .      '  ,  -(-111  u   u 

209.11  Thiscase  curtesy.     A  man   took  a  woman  to  wire  who  had  no  copyhold 

is  not  law.  i  P.  land  then,  but  some  descended  to  her  during  the  coverture;  and 

Wms  62.  zLd.  it  was  adjudged,   that  he  should  not  be  tenant  by  the  curtesy, 

a\m.  102  .      because  he  is  out  of  the  custom. 

I  balk.  243. [| 

Cro.  Ja.36.  A  copyholder  may  dispose  of  his  lands,  and  bar  his  wife  of 

J  Leon.  81.  \\e\-free  bench^  unless  there  be  a  particular  custom  that  she  shall 
Co.  Copyh.  jivoid  any  alienation,  ^r. ;  and  therefore  where  a  copyholder 
[Co'v.p.  481.      made  a  lease  of  lands  w:hich  was  warranted  by  custom,  it  was 

holden» 
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hoWen,  tliat  though  by  the  custom  the  wife  was  also  entitled  to  ace.  And  even 
her  free  bench,  vet  that  the  lessee's  title  beiiiff  pursuant  to  the  ^"  unexecuted 

1  1  II-  -11        ^i/\   agreement  by 

custom,  was  as  good  a^  hers,  and  being  prior  could  not  be  [a)  i^j^^^  ^.^  ^^jj  ^ 

avoided  by  her.  (where  of 

course  there  was  a  djing  seised)  hath,  in  Chancery,  been  carried  into  speciSck  perl'ormance, 
in  total  exclusion  of  the  widow's  claim.  %  Ves.  631.  Brown  v.  Ruindie,  ;,  Ves.  256.]  {a)  But 
it  seems,  after  the  lease  ended,  she  should  be  endowed;  but  qiuerc,  whether  she  ought  to  be 
end<^wed  of  the  third  part  of  the  rent  during  the  continuance  of  the  lease,  because  customs  are 
to  be  taken  strictly.  Vide  head  of  iJoircr,  and  that  her  title  doth  not  commence  by  the 
mai-riage,  as  it  doth  in  dower  at  common  law.     Carth.  276. 

If  a  copyholder  in  fee,  where  by  the  custom  the  widow  is  en-  Salk.  185. 
titled  to  hery>ve  boic/i,  surrenders  his  copyhold  into  the  hands  of  Benson  and 
two  tenants,  according  to  the  custom,    to  J.  S.  in  fee,  and  this  ^g"  ^^p  ^^' 
surrender  is  prescntcti  at  the   next  court ;  but  after,  and  before  adjudged.'. 
the  second  court,  the  surrenderor  dies,  and  at  the  next  court  Skin. 406.  S.C. 
after  his  death  J.  S.  and   the  widow  are  admitted  ;   the  title  of  adjudged. 
the  surrenderee  shall  prevail;  for  though  the  husband  died  seised,  glu^j^gj'^" 
yet  it  was  of  a  defeasible  estate,  of  which    quality   the  wife's  without  diffi- 
estate  must  partake,  being  thereout  derived,  and   by  the  ad-  culty. 
mittance,  which  had  relation  to  the  surrender,  being  actually 
defeated. 

II  And  on  the  other  hand,  had  the  surrenderee  in  this  case  Vaughan  v, 
died  before  admission,   his  heir  would  have  been  entitled  to  ad-  Atkins,  5  Burr, 
mission,  and  his  widow  to  her  free  bench. ||  ^^  '^' 

If  the  lord  of  a  copyhold  manor,  in  which  are  several  copy-  4  Co.  24. 
holders  for  life,  (b)  takes  a  wife,  and  a  copyholder  dies,  and  tlie  o^^"''^^^" 
lord  after  coverture  grants  the  land  again,   according  to   the  ^.j^^^j" 
custom  of  the  manor,  for  life,  and   dies;  his  wife  in  a  writ  of  2  Brownl. 20S. 
dower  shall  not  avoid  this  grant ;  for  though  the  grant  was  after  S.  C.  cited, 
her  title  of  dower,  vet  the  custom,  which  is  the  life  and  force  of  ^^  ^°'  "  "® 
the  grant,  was  long  beiore.  charf^e. 

2  Leon.  109.  8  Co.  63. ;  but  for  this,  vide  Leon.  4.  16.  2  Leon.  152.  3  Leon.  59.  Godb. 
130.     Moor,  94.     Roll.  Abr.  684.     But  the  heir's  grant  the  wife  shall  avoid.     Moor,  237. 

If  there  be  a  custom  in  a  manor  that  the  lord  shall  enter  and  Leon.  266. 
enjoy  the  lands  during  the  nonage  of  the  infant,  it  is  a  good  pl-3J7'Co.87. 
custom  ;  for  the  freehold  of  the  land  is  in  the  lord,  and  he  is 
tenant  to  the  precipe ;  and   an   estate  at   will  may  cease  for  a 
time,  and  revive  again,  as  well  as  it  may  descend  by  custom. 

[A  custom  in  a  manor,  if  there  be  any  such,  that  copyholds  Pike  v.  White, 
shall  not   be  surrendered   to   the  use  of  a   will,  or  that  being  3Br.  Ch.  Rep. 
actually  so  surrendered,  they  shall  not  pass  thereby,  is  a  void  church  v. 
custom.  Munday, 

15  Ves.  403,  404. 

A  custom  not  to  present  mortgages  till  the  third  court,  is  z  Ves.  303. 
good.] 

llThough  a  custom  for  a  copyholder  for  life  (c)  to  commit  waste  Id.  Did. 
would  not  be  good  ;  yet  it  would  for  a  coj.yholder  in  fee  to  do  Rockey  v. 
so.     A  custom  diminishing  the  value  of  the  lord's  estate  is  not  (j^^"^"^'    g^ 
therefore  bad.  Wm.Jones, 

»45.  S.C.  Powell  V.  Peacock,  Cro.  Ja.  30.  (c)  So,  of  one  who  holds  to  him  and  his  heirt 
for  lives.  Mardiner  v.  Elliot,  a  T.  Rep.  746.  Otherwise,  perhaps,  if  he  has  a  power  of  nomi^ 
Jiating  hit  successor.    Jbid. 

A  custom. 


202  COPYHOLD. 

Mitchell  V,  A  custom,  that  a  tenant  must  surrender  in  person,  unless  inf 

Neale,  a  Ves.    some  special  cases  of  disability,  is  good.  || 

679. 

(F)  Of  granting  Copyhold  Lands  :  And  herein, 

I .   WJiat  Persons  may  make  good  Grants. 
Co.  Lit.  58.  b.  'C'VERY  lord  of  a  manor  who  hath   a  lawful  estate  in  the 
C    C  ^^'h  manor,    whatsoever   that    estate    be,    whether    in    fee,    in 

107.  Moor,  tail,  for  life,  years,  or  at  will,  Sfc.  may  make  volui'tary  grants 
147.  RoU.Abr.  of  copyhold  lands  that  come  into  his  hands ;  which  grants 
499.  S.  P.  shall  bind  those  that  have  the  inheritance  of  the  manor,  what- 
8  Co.  63.  b.  soever  defects  the  lord  of  the  manor  may  be  under,  that  made 
(a)  The  an-  the  grant;  (a)  provided  the  ancient  rent,  custom,  and  ser- 
cient  services  vices  be  reserved ;  for  these  estates  and  grants  derive  not 
mustbereserv-  their  force  and  effect  from  the  lord's  interest,  but  from  the 
^h  r  fTs'^^""  custom  of  the  manor  by  which  they  have  been  {b)  demised, 
that  there'  ^nd  are  demisable,  time  out  of  mind ;  so  that  to  support  such 
being  nothing  a  grant,  it  is  sufficient  if  it  be  done  per  dominum  manerii  pro 
but  custom  to  tempore. 
warrant  the 

grant  by  copy,  the  custom  ought  to  be  strictly  pursued  as  to  the  estate,  customs,  services, 
and  tenure,  else  it  is  not  the  estate  that  was  demised  before,  Co.  Copyh.  107,  108.    Bro, 

Tenant  by  Copy,  37. Therefore  he  that  hath  but  a  particular  estate  in   the  manor, 

cannot  grant  a  copyhold  by  parcels,  or  demise  part,  and  retain  the  residue  himself.  Cro  Eliz. 
662.  {b)  It  is  one  of  the  pillars  of  a  copyhold  estate,  that  it  hath  been  demised,  or  demis- 
able tune  out  of  mind.  4  Co.  24.  b.  Co.  Lit.  58.  b.  Leon.  56.  3  Leon.  107,  108. 
a  Wils.  I2J. 

4  Co.  23.  b.  If  baron  and  feme,  being  seised  of  a  copyhold  manor  in 

f  f'?)"  '^•''i  ^'  ^'  the  right  of   the  feme,  (c)  grant  a  copyhold,    this  shall    bind 
grant "musTbe    ^^^  feme,   notwithstanding  her  coverture;    for  the  copyholder 
made  in  the      is  in  by  custom,  without  regard  to  the  estate  or  person  of  the 
name  of  both,  grantor. 
Cro.  Jac.  99. 

4  Co.  23.  So  a  grant  made  by  an  {d)  infant,  non  compos  mentis,  bishop, 

fd^N  ^^    I      pi'ebendary,  {e)  parson,  S^c.  shall  bind  for  ever. 
S.  P.   adjudged.    (<■)    Grants  by  a  parson  before  induction  are  not  good ;  so,  if  after  in- 
stitution and  induction  he  reads  not  the  articles.     Co.  Copyh.  48.  §  34.  Q.u. 

4  Co.  23.  So,  if  the  queen  be  tenant  for  life  of  a  manor,  and  a  copyhold 

of  inheritance  escheat,  she  may  grant  it   by  copy,  and   such 

grant  by  the  custom  of  the  manor  shall  bind  the  king ;  for  she 

was  domina  pn'o  tempwe. 

Co,  Copyh.  97.      If  there  are  two  jointenants  of  a  manor,    and  a  copyhold 

escheats,  one  may  grant  the  whole;  for  he  is  dominus p'o  tem- 

pare,  being  seised  per  my  Sj"  V^'^  tout. 

(/)  Owen,ii5.       Lessee  for  years  of  a  manor  grants  lands  by  copy;  this  (y^)by 

Co.  Copyh.  87.  some  opinions  has  been  holden  void,  unless  the  reversion  happens 

ht  t  ^b        before  his  estate  for  years  ended ;  for  by  this  means  he  binds  the 

custom  to  en-   {§)  fixture   lord's   interest,   and  lets  his  own  go  at  large :    but 

able  a  lord  of  now  {Ji)  by  the  better  opinion,  this  grant  is  good ;  for  the  fii'st 

1 3  ground 
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ground  of  this  law,  that  the  lords  for  the  time  being  may  grant  a  manor  to 

copyhold  estates,  was,  because  copyholders  were  only  tenants  g""^"*  copy- 

at  will ;  and  so  thou<ih  the  lord,  for  the  time  beinff,  had  but  *^."''^^^'"  '"'^y^'*- 

.•1  ^  1  ^    1   xi-      1       1      •      r  1  siati.  March,6. 

a  particular  estate,   and  granted  the  lands  m  iee,  yet  that  was  ^j^^  Gouldsb. 

no  prejudice,  but  rather  an  advantage  to  the  lord  that  was  to  102, 103. 
have  the  manor  afterwards ;  for  if  lie  had  a  mind,  he  might  put  3  Leon.  zz6. 
out  the  tenant  at  his  own  pleasure:  but  this  uncertainty  of  the  ^^^'1^°'  r 
copyholder's  estate  being  found  inconvenient,  it  was  afterwards  [he  c^ses  re- 
adjudged  that  he  should  retain  his  lands,  and  not  be  subject  to  ferred  to  for 
the  pleasure  of  the  lord :  but  the  other  part  of  the  law  was  left  tins  position 
as  before,  viz.  that  lords  for  the  time  being  might  grant  lands  in    *^^^  not  ap- 
fee,  though  they  themselves  had  but  a  particular  estate;  and  more  tliana"^ 
this  custom  being  continued  to  this  day,  it  is  that  which  war-  dictum,  and  so 
rants  the  grants  by  copy ;  for  it  is  most  certain  those  estates.  Chief  Baron 

granted  by  lords  who  have  a  particular  interest,  cannot  be  de-  ^omyns  has 

•  •  considGrt^tl  if  ■ 

rived  from  the  interest  of  the  lord ;  for  if  they  were,  they  must  Com.  Dig      * 

determine  when  the  lord's  estate  determines:  for  nemo  potest  phis  Copyh.(c,i2.): 
jurisy  8)C,  and  in  the  two 

last  the  jus- 
tices would  give  no  opinion  on  the  point.  The  case  of  Plimpton  v.  Dobynet  in  Gouldsb.  loi. 
pi.  8.  is  inconclusive,  though  it  seems  to  be  against  the  validity  of  such  a  custom.  A  custom 
to  restrict  the  lord,  who  might  have  granted  a  copyhold  in  possession  in  fee,  appears,  as  Chief 
Baron  Gilbert  observes,  to  be  very  unreasonable :  though  if  the  custom  go  only  to  restrain 
the  paiticular  tenant  from  granting  in  reversion,  it  might,  as  he  remarks,  be  reasonable  enoueh. 
Gilb.  Ten.  322.  1  Watk.  Copyh.  4o.|(  (g)  Tenant  in  dower  of  a  copyhold  may  grant  in  rever- 
sion, and  it  shall  bind  the  heir  after  her  death.     Roll.  Abr.  499.     Cro.  Eliz.  66i.  S.  C.     Vide 

Godb.  135.     Owen,  4. Guardian  in  socage  may  grant  copyhold  in  reversion,  and  it  shall 

bind  the  ward,  though  it  comes  not  in  possession  during  his  infancy.  Godb.  143.  Cro.  Ja.  55. 
98.  Owen,  115.  Roll.  Abr.499.  2  Roll.  Abr. 41.  S.  Cr  (A)  8 Co. 63.  Hetley,54.  Moor,95! 
147.    Cro.  Eliz.  661. 

If  a  lord  of  a  manor  devises  by  his  will  in  wTiting,  that  his  Co.  Lit.  5  8.  b. 
executor  shall  grant  copies  according  to  the  custom  for  pay-  Vide  Dyer, 
ment  of  debts,  and  dies;  the  executor,  though  he  hath  no  estate  3/^'  ^  ^°' 
in  the  manor,  may  make  grants  according  to  the  custom  of  the  .  Qq   '  ^' 
manor. 

If  the  king,  by  letters  patent,  grants  the  stewardship  of  a  copy-  4  Co.  30.  ad- 
hold  manor,  and  after  a  copyhold  escheats,  the  steward  [a)  ex  judged.    But 
officio,  without  any  special  warrant,  may  grant  it  again,  and  the  iu^^Vh'^' 
king  shall  be  bound  by  the  custom  of  the  manor.  he'nucrht^do^^ 

it,  yet  it  was 
his  duty,  before  he  made  any  grant,  to  inform  the  treasui-er,  chancellour,  and  barons  of  the 
Exchequer,  or  some  of  them,  for  their  direction,    {a)  Much  more  maj  the  steward  of  a  com^ 
mon  person,  ex  officio,  make  such  grants,  Co.  Copyh.  124.  for  the  steward  is  in  the  place  of 
the  lord,  and,  without  a  command  to  the  contrary,  may,  &c.     Cro.  Eliz.  699. 

But  a  steward  retained  only  by  the  king's  auditor  or  receiver,  4  Co.  30.  ad- 
cannot  make  such  a  voluntary  grant  of  a  copyhold ;  for  they  judged, 
have  not  any  authority  to  appoint  stewards,  the  business  of  the  ^'"°*  ^!^*,'^99- 
one  being  to  take  accounts,  and  of  the  other  to  survey  the  but  mav"takV 
land.  _  presentments, 

or  make  admittances,  being  things  of  necessity.    Cro.  Eliz.  699. 

If  A.  and  B.  under  the  seal  of  the  Exchequer  ai'e  appointed  Moor,  109. 
joint  stewards  of  all  the  lands  of  a  fugitive,  and  A.  alone  grants  i  Ld.  Raym. 

copies;  S.c.cued. 
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Leon. 288.  copies;  though  in  strictness  he  had  no  power  without  5.,  yet? 
S.  P.  these  grants  are  good,  being  made  by  one  tliat  had  a  colour  to 

keep  courts. 
Ley.  47,  48.  U  A.  being  tenant  for  Hfe  of  a  manor,  within  which  are  several 

Resolved  by  copyhold  tenements  grantable  for  one  Hfe  in  possession  and 
T^^^/^ld"^ hut  ^'^other  in  reversion,  grants  the  stewardship  thereof  by  deed 
it  was  ordered  under  his  hand  and  seal  to  B.  for  life,  with  the  fee  of  1 05.  per 
the  steward  ann.  for  the  executing  thereof,  and  after  A.  becomes  a  lunatick, 
should  grant  ^nd  being  found  so  bv  inquisition,  is  committed  to,  <$r.;  yet  A., 
Zl^ly'o^  ^y  his  Steward,  may  grant  copies. 

the  committees,  and  warrant  from  the  court:  but  there  is  a  note  that  this  was  in  discretion, 
and  the  grant  of  the  steward  good. 

Ley.  48.  re-  But  the  committees  cannot  grant  copies;  for  they  themselves 

solved  by  Hob.  have  no  estate  in  the  manor,  nor  are  lords  thereof, 
and  Tanjield. 

Dyer,  544.  a.  If  a  man  makes  a  feoffment  in  fee  of  a  manor,  upon  condition, 
4  Co.  24.  a.  and  the  feoffee  grants  estates  by  copy,  and  then  the  condition  is 
^8*  M  R  t  broken;  yet  the  grant  by  copy  shall  stand  good,  though  it  be  a 
a  grant  made  rule  that  he,  who  enters  for  a  condition  broken,  shall  be  in  of 
by  lessee  for  the  same  estate  he  was  before,  and  shall  avoid  all  mesne  incum- 
years,  after  brances :  and  it  is  the  same,  though  the  grant  were  made  (a)  after 
Dreaci  o  a  breach  of  the  condition;  for  the  feoffor  may  wave  the  advantage 
void ;  for  his  of  it,  if  he  pleases :  also,  a  grant  by  the  feoffee  of  an  infant, 
interest  is  ijiso  which  by  law  he  may  avoid,  is  good. 
facto  deter- 
mined.   Co.  Copyh.88. A  grant  made  by  a  feoffee  on  condition  to  enfeoff  the  next 

day,  is  good;  ior  he  ii,  dominm pro  tempore.     Co.  Copyh.88. 

Co. Copyh.88,  A  man  seised  of  a  manor  in  fee  hath  issue  a  daughter,  and 
^9'  dies,  his  w'i^q  privement  enseint  with  a  son;  the  daughter  may 

grant  by  copy.     So,  grants  made  after  ahenation  hi  mortmain, 

and  before  entry  of  the  lord,  are  good. 
C0.C0pyh.47.       If  a  lord  of  a  manor  commits  felony,  and  is  attainted  or  con- 
$  34-  victed  by  verdict  or  confession,  yet  after  such  attainder,  Sfc.  he 

may  make  voluntary  grants  of  copyholds. 
Co.  Lit.  58.  b.  13ut,  if  any  person  that  hath  a  tortious  or  defeasible  estate  of 
4  Co.  24.  2  inheritance,  or  a  disseisor,  or  the  feoffee  of  a  disseisor,  or  tenant 
'\t*°  °^  at  sufferance,  make  voluntary  grants  upon  escheats  or  forfeitures, 
2?6^pl. 369.  they  shall  not  bind  him  that  hath  the  right;  for  they  are  not 
3  Leon.  45.  domini  within  the  meaning  of  the  custom ;  but  admittances  upon 
Owen,  27.  surrenders  or  descents  made  by  such  as  have  defeasible  titles  are 
Cro.  Eliz.  699.  good,  and  shall  bind  him  that  hath  right ;  for  that  they  were 

compellable  to  do,  and  it  was  no  more  than  the  rightful  lord 

must  have  done. 

2.   llhat  Acts  shall  destroy  the  Pffixter  they  had  of  making  such 

Grants. 

(h)  Roll.  Abr.  Although  lords  of  manors,  who  have  copyholds  come  to  them 

498.  Co.  Lit.  by  escheat  or  forfeiture,  {b)  may  re-grant  them  again  according  to 

58.  Cro.  Eliz.  ^Q  custom  of  the  manor;  (c)  yet  by  their  acts  such  power  may 

SVco!  3V.  a.  ^^  destroyed;  therefore  {d)  il'  copyholds  come  into  the  lord'i 

(rf)  Roll!  Abr.*  hand* 
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hands  m  {e)  fee,  and  he  makes  a  lease  of  them  for  life,  years,  or  498.  4  Co.  31. 
half  a  year,  or  for  any  (/)  certain  time,  by  deed  or  without  C*^)  But;  if 
deed,  the  copyhold  is  destroyed;  because,  during  those  estates,  it  r''*"^"//^*^ 
was  not  demised,  nor  demisable  by  copy.  makes  such 

lease,  &c.  this  shall  not  destroy  the  power  of  him  in  reversion,  a  Roll.  Abr.  271.  j  Sid. 
35.  37.  Vide  Cro.  Car.  521.  conl.  per  Curiam  arguendo.  (/)  Secus,  if  he  leases  it  at  will. 
4  Co.  31.     3  Leon.  108. 

So,  if  the  lord  makes  a  feoffment  thereof  in  fee,  upon  condi-  4  Co.  31.  a. 
tion,  and  after  enters  for  the  condition  broken,  yet  it  cannot  be 
granted  again  by  copy. 

So,  if  the  land  so  escheated,  S^x.  is  extended  upon  a  statute  or  4  Co.  31.  in 
recognizance  made  by  the  lord ;  or  the  wife  of  the  lord,  in  a  writ  ^'"^"'^'^  *  case, 
of  dower,  hath  it  assigned  to  her ;  though  these  interruptions  are 
by  act  of  law,  yet  it  cannot  again  be  granted  by  copy. 

But,  if  the  lord  keeps  it  in  his  hands,  though  never  so  long,  yet  4  Co.  31.  a. 
may  it  be  granted  again  by  copy.  Co.  Lit.  58.  b. 

So,  if  the  lord  be  disseised  thereof,  and  the  disseisor  die  seised;  4  Co.  31. 
or  if  the  land  be  recovered  against  the  lord  by  a  false  verdict ;  or 
erroneous  judgment,  though  it  is  not  demised  or  demisable  by 
copy  till  it  is  recovered  by  the  lord,  or  the  judgment  reversed; 
yet,  after  it  is  re-continued,  it  is  grantable  again  by  copy,  because 
the  interruption  was  tortious. 

If  a  copyholder  takes  a  lease  for  years  of  the  manor,  by  which  4  Co.  31.  b. 
his  copyhold  is  extinct,  yet  he  may  grant  it  again,  if  he  will ; 
for  it  was  always  demised  or  demisable. 

So,  if  a  copyhold  escheats,   S^c,   and  the  lord  aliens  the  (^)  4  Co.  31.  b. 
manor,  his  alienee  may  re-jjrant  the  land  by  copy.  ( g)  So,  if  he 

nor,  and  the  copyhold  land,  by  the  name  of  his  tenement,  called  H. ;  for  the  manor  being 
demised,  the  copyhold  is  included  as  parcel  thereof;  and  the  naming  of  the  copyhold  is  but 
surplusage.     Cro.  Car.  521. 

3.   What  Things  may  he  granted  to  he  holden  in  Copyhold. 

Things  that  lie  not  in  tenure  are  not  grantable  by  copy,  unless,  (a)  A  rent-ser- 

(«)  appendant  to  some  thing  that  doth  lie  in  tenure ;  and  there-  ^^^^^  '■^"*- 

fore  things  incorporeal,  for  which  there  can  be  no  distress,  and  ^  ^^'^^*  ^^ 
L-  u  1,-1  1-1  •  1        <•    1       common  in 

which  are  not  parcel  01  the  manor,  which  consist  only  or  de-  gross  cannot 

mesnes  and  services,  cannot  be  demisable  by  copj^ ;  for  of  such  be  granted 

incorporeal  things  no  service  is  due;  and  therefore  no  court  neces-  otherwisethan 

sary  to  be  kept  for  surrenders,  admittances,  8cc.  ^^  ^'^^^  ^^f  ^ 

•'  ^  '  ^   ■"  appendant  to 

things  which  lie  in  tenure ;  Co.  Copyh.  116. ;  and  therefore,  when  my  Lord  Coke  says,  that 

any  thing  concerning  lands  or  tenements  may  be  granted,  it  must  be  understood  of  things 

appendant  to  the  demesnes,  or  those  parcels  which  make  up   the  manor.     Vide  Co.  Lit.  58. 

Tithes  may  be  demised  by  copy,  because  they  are  a  parcel  of  the  manor,  as  a  rent-charge 

may.     P^r  Roll.  Abr.  498.     Cro.  Eliz.  413.  cited  to  have  been  adjudged;  [and  Sandys  and 

Drury,  P.  43  El.  B.  R.  Hal.  MSS.     Co.  Lit.  58.  b.  n.  9.  13th  edit.]  but  Cro.  Eliz.  814.  S.C. 

and  S.P.  dubilatur ;  because  not  parcel  of  the  manor;  and  therefore  not  grantable  secundum 

consufludinem  manerii;  [and  because  it  did  not  appear  that  they  had  l)een  immemoriallj 

granted  by  copy.]     A  mill   may  be  granted  by  copy.     4  Leon.  241.    cited  to   have  been 

adjudtred So,  a  fair  appendant  to  a  jaaaor  may  be  granted  by  copy.    4  Co.  ^i.  ». 

Co,  Lit.  J  8, 

Tonsura 
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(a)  Roll.  Abf.  (a)  Tonsura  pratif  the  (b)  herbage  or  vesture  of  land,  may  be 
498.   {b)  Co.     demisable  by  copy. 

4  Co.  Lit.  31.  a.  so  resolved. 

4  Co.  30,  31.         Things  gran  table  by  copy  must  be  things  of  perpetuity ;  other- 

Because  it  is  a  wise  it  can  never  be  shewn  that  there  hath  been  a  custom  to  de- 

petuftv  to '^"     ""^^  ^^^^  ^y  ^^Py '  y^^  underwood,  without  the  soil,  may  be 

which  the         demised  by  copy. 

custom  may 

extend.     Co.  Lit.  58.  b.  S.  P.    Cro.  Eliz.  413.  and  Moor,  315.  adjudged  and  afSrmed  upon  a 

writ  of  error. That  a  man  may  grant,  by  copy,  twenty  loads  of  wood  to  be  taken  by  the 

grantee,  is  good  ;  for  it  is  not  necessary  that  the  thing  granted  have  continuance,  but  only 
that  it  be  a  thing  of  perpetuity.    Co.  Copyh.  118.  but  qucere. 

Co.  Lit.  58.  b.  A  customary  manor  maybe  holden  by  copy  of  court-roll  ad 
2.  Brownl.  40.  'oohmtat.  8fc.  and  such  a  lord  may  grant  copies,  but  it  must  be 
iud<Ted  -^  and  *  ^^  ^"^^  things  as  have  been  usually  demised  by  him ;  for  he  can- 
that  such  cus-  '^ot  grant  all  his  demesnes  by  copy,  without  they  have  been 
tomary  lord  usually  demised ;  for  though  they  have  been  demised  time  out 
may  keep  of  mind  by  the  superior  lord  by  copy,  that  will  not  warrant 
srant^cooies  ^""^  demise  by  copy ;  because  the  custom  of  the  manor  must  be 
Cro.  Ja.  327!  that  time  out  of  mind  they  have  been  granted  'per  dominum 
adjudged.  vianerii. 

Bulst.  57. 

cited ;  but  Cro.  Ja,  260.  dvMtatur. But  he  cannot  hold  a  court-baron,  for  he  can  have 

no  freeholders ;  for  a  copyhold  manor  is  not  capable  of  an  escheat  of  a  freehold ;  for  if  it 
were,  the  freehold  after  the  escheat  must  become  copyhold,  which  is  repugnant  and  impos- 
sible. Yelv.  190.  Cro.  Ja.  259.  Bulst.  54,  ^5.  These  cases,  which  seem  to  contradict  each 
other,  and  which  vide,  may  perhaps  be  thus  reconciled,  that  a  customai-y  court  may  be  holden 
by  one  that  hath  such  a  manor,  but  not  a  court-baron ;  and  my  Lord  Cokeh  case  seems  to 
go  no  farther;  and  qucere.  Whether  such  a  lord  may  not  have  freehold  services? 

Hughes  v.  II  Lands,  parcel  of  the  waste  of  the  manor,  may  by  custom  be 

Games.  granted  by  copy  of  court-roll,  though  thay  have  never  been  so 

Kin's  62.     ^  granted  before ;  for  it  is  only  necessary  that  the  lands  should 

Lord  North-  immemorially  have  been  detnisable,  as  here  they  are  by  a  custom 

wick  V.  Stan-  which   has  immemorially  attached  upon  them,    not  that  they 

"'^7'^  3  Bos.     should  have  been  immemoriallv  demised.  |l 
and  Pull.  346.  "^ 

Roe  V.  Newman,  2Wils.  125.     Mr.  Watkins  maintains  that  the  wastes  maybe  granted  as 

copyhold  without   a  custom.     Copyh.  t,^   to  36.  but  see  Kitch.  88.  b.     Kemp  v.  Carter, 

J  Leon.  sS'    Revell  v.  Joddrell,  2  T.  Rep.  415.    Bishop  of  London  v.  Rowe,  3  Keb.  124. 

4.  Of  the  Operation  of  the  Grant,  and  the  Estate  and  Interest 
that  pass  thereby. 

Co.  Copyh.  Grants   of  copyholds   regularly  receive  the  same  exposition 

"3-4'  which  grants  of  freehold  lands  do  at  common  law,  therefore  agrant 

to  one  and  his  heirs  male  is  a  fee  simple ;  so  is  a  grant  to  one  4* 

sanguini  sua  hccreditabili ;  but  a  grant  to  one  4*  sanguini  suo  in 

perpetnum  is  but  an  estate  for  life. 

(c)  Co.  Lit.  52.       (c)  If  copyhold  lands  have  been  usually  granted  in  fee,  a  grant 

Bytwo  justices'.  *°  ^"^  .^"^  ^^^  ^^^^^  °^  ^*  ^^*^y»  ^^  ^^  ^"^  ^'^^  (^)  ^^^^  ^^  years, 
L«on.j6.S.p!  ^s  within  the  custom. 

per 
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per  Curiam.  Cro.  Eliz.  373..  S.  P.  adjudged.  Salk.  188.  pi.  7.  and  6  Mod.  63.  S.  P.  agreed. 
{H)  And  after  the  death  of" the  tenant  for  life  the  lord  may  grant  the  same  again  in  fee;  for 
the  grant  for  life  was  not  any  interruption  of  the  custom.    Leon.  56.  per  Cur. 

So,  where  grants  have  been  made  by  copy  for  hfe,  a  grant  du-  4  Co.  29.  b. 
rante  viduitate  is  good,  for  that  is  a  less  estate  than  during  the  ^°:  ^'  ^^'^' 
widow's  Hfe,  but  not  vice  versa.  3*^' 

If  a  copyhold  be  granted  to  three,  hahend.  successive^  they  are  Co.  Copyh. 
jointenants,  unless   by   {a)  special  custom   the  word  successive  142,  143. 

makes  the  estate  several.  (")  ^^  \^^ 

been  ruled  in 
Chancery,  that  if  a  copyhold  is  granted  to  three  successive,  and  there  is  no  custom  proved,  that 
the  first  taker  had  power  of  disposing  of  the  whole,  nor  any  proof  that  the  first  taker  paid  the 
purchase-money,  it  shall  not  go  to  the  executor  of  the  first  taker,  but  shall  go  in  succession. 
Rundle  v.Rundle,  aVern.  164.  ||  But,  if  the  whole  consideration  money  be  paid  by  the  first  taker, 
the  others  shall  be  regarded  as  trustees  for  him.  Dyer  v.  Dyer,  i  Watk.  216.  though  thepre- 
jumption  of  their  being  so,  like  all  other  presumptions,  may  be  rebutted  even  by  parol  evi- 
dence. Goodright  V.  Hodges,  Id.  227.  But,  if  the  persons  having  the  legal  estate  be  the 
children  of  the  person  paying  the  consideration  money,  the  presumption  will  be  changed  in 
favour  of  such  children  for  whom  the  father  was  under  a  moral  obligation  to  provide,  and 
the  purchase  shall  be  considered  as  an  advancement  or  provision  for  them ;  Dyer  v.  Dyer, 
ubi  supra;  unless  it  appear  by  any  concurrent  act  of  the  father,  that  he  did  not  so  intend  it. 
Swift  V.Davis,  8  East,  354.  note.  But  the  moral  obligation  cannot  extend  to  a  nephew  or 
niece.     Goodright  v.  Hodgeo,  ubi  supra. || 

If  there  be  a  custom  that  copyholds  may  be  granted  for  three  Roll.  Abr. 
lives,  a  copyhold  maybe  granted  to  three  for  the  livesof  two,  within  5*i- 
the  custom ;  for  there  is  not  any  inconvenience  to  the  lord,  though 
it  be  for  the  life  of  another ;  for  there  shall  not  be  any  occupancy 
thereof,  but  the  lord  shall  have  it,  if  the  tenant  pur  auter  vie  die, 
living  cestui  que  vies ;  and  this  is  not  a  greater  estate  than  for 
three  lives,  which  is  less  than  the  custom  warrants. 

So,  if  the  custom  of  a  manor  be,  that  the  lands  are  demisable  Salk.i88. 
by  copy  to  two  or  three  persons  for  their  lives,  and  the  life  of  the  Smartle  and 
survivor,  habendum  successive  sicut  nominantur  in  charta,  Sf  ?ion  ^^"hallow, 
aliter^  paying  a  heriot  on  the  death  of  every  tenant  dying  seised:  g  j^i^j  5', 
a  grant  to  A.  and  his  assigns  for  the  hves  of  B.  and  C,  and  of  Ld.  Raym. 
the  said  ^.,  is  good  within  the  custom  ;  for  there  can  be  no  oc-  434-  S.  C, 
cupant  against  the  lord,   neither  will  he  be  prejudiced  by  the 
tenant's  becoming  a  bankrupt ;    for  the  assignees  have  no  other 
right  or  interest  than  the  bankrupt,  and  the  lord  is  entitled  to 
his  heriot  on  the  death  of  the  tenant,  notwithstanding  the  assign- 
ment. 

If  by  the  custom  a  copyhold  may  be  granted  for  three  lives,  Moor,  677. 
and  it  is  granted  to  one  [h)   for  his  life,    remainder  to  such  (^)  If  by  the 
woman  as  he  shall  marry,  and  to  the  first  son  of  his  body;  both  custom  it  is 
these  remainders  are  void,  but  the  estate  for  his  own  life  is  feJ"or  for  life 
gooa.  solummodo  ea 

capienti  extra  mantis  domini;  yet  a  surrender  may  be  to  the  use  of  one  for  life,  remainder  in 
tail,  remainder  in  fee;  Stanton  v.  Barnes,  Cro.  Eliz.  373.  adjudged;  though  it  was  objected, 
the  taking  ought  to  be  imviediate;  but  the  particular  estate  and  remainders  make  but  one 
estate. 
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(G)  Of  Surrenders,  Presentments,  and  Admittances : 
And  herein, 

I.  Of  the  Necessity  of  a  Surrender^  and  iiohere  the  Copyholder 
shall  be  said  to  be  in  before  Admittance. 

Co.  Lit.  ,-;7.  n.  /^OPYHOLDERS  cannot  regularly  [a)  transfer  their  estates 
^(\Th^o\  otherwise  than  by  surrender;  the  reason  whereof  is,  because 

a  copyholder  they  have  only  an  estate  at  will,  which  is  determined  when  they 
cannot  alien  take  upon  them  to  grant  it  over;  for  that  is  a  plain  declaration 
by  deed,yet  he  of  their  intention  to  hold  the  lands  no  longer ;  therefore  a  sur- 
aht  *P  t  render  to  the  lord  is  necessary,  who  is  to  grant  another  estate  at 
a  copyhold  will;  and  this  he  is  now  compellable  (6  to  do  to  him,  to  whose 
may,  by  deed  use  the  surrender  is  made,  seeing  the  tenant  hath  a  settled  estate 
or  copy,  re-  q^^^^(\  interest  in  the  land,  v/hich  his  heir  shall  inherit  whether  the 
lease  it  to  one  l^^d  will  or  not. 
that  IS  ad- 
mitted tenant  de  facto.  Co.  Lit.  59.  4C0.  25.  S.  P.  adjudged.  Hut.  65.  S.  P.  Cro.  Ja. 
101.  S.  P.  dubUatur. — But  he  cannot  release  to  one  thai  ousts  him  by  wrong,  for  he  gains 
no  customary  estate,  upon  which  the  release  of  the  customary  right  may  enure.  4  Co.  25.  b. 
Leon.  102.  But  U-  whether  such  a  lease  w'll  not  enure  by  way  of  estoppel  against  the  copy- 
holder himself.  Release  in  fee  to  one  who  was  admitted  for  years,  will  not  enlarge  his  estate; 
for  no  man  can  come  to  the  fee  of  a  copyhold  without  surrender  and  admittance  by  the  lord. 

Co.  Copyh.  97, 98. ■  But,  if  a  copyholder  surrenders  upon  condition,  he  may  after  release  the 

condition  oydeed.  Cro.  Ja.  36.  (^)[An  action  on  the  case  will  not  lie  against  the  lordif  he  refuse 
to  admit.  Cro.Ja.368.  2Bulstr.337.  But  the  Court  of  King's  Bench  will  compel  him  by  man- 
damus  to  admit  a  surrenderee,  2  T.  Rep.  484.  though  not  the  heir,  because  not  necessary^  Id.  197. 
Relief  in  this  case,  it  was  formerly  thought,  could  be  had  only  in  equity.]  ||  And  the  right  of 
the  common  law  courts  to  interfere  in  this  manner  seems  still  to  be  questioned;  3  Ves.  71:4.  and 
should  at  least  be  confined,  it  is  said,  to  cases  of  publick  concern,  such  as  was  the  case  of  the  King 
V.  the  Borough  of  Midhurst,  i  Wils.  283.  i  Bl.  Rep.  60.  Bull.  X.  P.  200.  where  the  admission 
carried  the  privilege  of  voting  for  the  representatives  of  the  borough.  But  the  common  law 
courts  consider  themselves  as  having  unquestionable  authority  to  issue  the  mandamus  in  ques- 
tions of  mere  private  right ;  and  they  granted  it  in  a  late  case  (Rex  v.  Coggan,  6  East,  431.)  to 
admit  one  who  had  a  prima  facie  legal  title,  in  order  to  enable  him  to  try  his  right ;  the 
Chancellour  having  refused  to  compel  the  lord  to  admit  bin),  for  want  of  his  shewing  an 
equitable  title  to  the  property.     Williams  v.  Lord  Lonsdale,  3  Ves.  752.!! 


(c)  Co.  Copyh.  Copyhold  lands  cannot  be  (c)  exchanged  by  deed,  but  there 
?]'  w  h  i^ust  be  a  surrender  and  admittance  thereupoii :  but,  [d)  if  there 
adiud^ec?  '  ^  ^^  ^^°  joint  copyholders,  and  one  of  them  release  to  the  other, 
{e)  That  any  this  is  good  without  (e)  any  surrender  or  admittance;  for  the  first 
conveyance  to  admittance  was  of  them,  or  either  of  them,  and  their  ability  to 

the  lord  will      release  was  from  the  first  conveyance  and  admittance, 
pass  the  copy- 
holder's interest,  for  the  custom  of  passing  by  surrender  is  for  his  benefit,  which  he  may  waive. 
Hut.  65.     Winch,  67.     Jones,  41.  S  C. 

4  Co.  23.  b.  Though,  regularly,  copyhold  estates  can  only  be  transferred 

^/)  "^"l*-  ^  by  surrender  and  admittance,  yet,  if  the  copyholder  dies,  {/)  his 
may  enter.  ^'-'i'*  "^^J  enter  before  admittance,  and  take  the  profits;  for  per- 
4  Co.  23.  b.  haps  there  may  not  be  a  court  holden  in  a  great  while  afterwards  : 
—  Though  also,  such  heir  may  {g)  surrender  to  the  use  of  another  before 
jldmitted'^^'^  admittance,  but  not  to  prejudice  the  lord  of  his  fine, 
another.  Noy,  172.  adjudged.  (_g)  May  take  the  profits,  bring  trespass,  maintain  ejectment, 
have  aa  assise  of /npT"/ ci' a?jf«icr  before  adiflittance,   4C0.  aj.  Lane,  20.    i  And.  192.    Cro. 

Eliz, 
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XAvi.  148.     Moor,  597.     Leon.  loo.     3  T.  Rep.  169. But  is  not  complete  heir,  for  he 

cannot  maintain  a  plaint  in  nature  of  an  assise.  Co.  Copyh.  112.  Moor,  272.  cont.  IHe 
hath  as  complete  a  title  without  admittance  as  with  it  against  all  the  world,  but  the  lord. 
%  T.  Rep.  198.  If  a  copyhold  be  devised  to  the  heir,  his  non-admittance  is  evidence  of  hu 
election  to  take  by  descent,  and  not  by  the  will,     i  Str.  491. 

But,  if  upon  proclamation  the  heir  does  not  come  in  to  be  Lev.  63.  per 
admitted,  the  lord,  without  any  particular  custom,  may  seize  (a)  Cur.  upon  a 
^.1,    1    •  >     ^     u       J     -4.*    1  trial  at  bar. 

qnomque  the  heir  come  m  to  be  admitted.  ,.  ^^^^  ^j^j^, 

out  custom  he  cannot  seise  the  copyhold  as  forfeited.  Lev.  63.  per  Cur.  [See  ace.  3  T.  Rep. 
162.  And  if  in  such  case  he  makes  an  absolute  seisure,  he  cannot  support  it  afterwards  as  a 
seisure  quousque.  Ibid. — A  custom  to  seise  as  forfeited,  for  not  claiming  to  be  admitted,  doth 
not  bind  the  heir,  if  he  was  beyond  sea,  non  compos,  or  in  prison,  at  the  time.  8  Co.  100. 
Cro.  Ja.  226.  Godb.  268.  — If  one  of  several  joint-tenants  comes  and  offers  to  be  admitted, 
the  lord  cannot  seise  quottsque;  for  the  seisure  quoiisque  is  only  till  somebody  comes  to  be  ad- 
mitted ,•  and  joint-tenants  being  seised  per  my  et  per  tout,  one  of  them  supplies  the  whole 
tenure  to  the  lord.     Roe  v.  Hutton,  2  Wils.  162.] 

If  the  custom  of  a  manor  be,  that  the  wife  of  every  copy-  Hob.  i Si.  Cro. 
holder  for  life  shall  have  her  free-bench  dum  casta  Sj-  sola  vixefit,  "^^'JU'  * 
after  the  death  of  the  husband,  the  law  casts  the  estate  upon  the  j^joy'^g^^Roll! 
wife,  so  that  she  shall  have  the  estate  before  any  admittance,  and  Abr.'joa.  S.C. 
may  make  a  lease  for  a  year,  as  another  copyholder  may. 

So,  if  the  custom  of  a  manor  be  quod  si  aliquis  vir  habet  uxorem  Moor,  271. 
seised  in  fee  secundum  consuetudinem  manerii  of  customary  lands,  ^.nd.  192.    By 
that  he  shall  hold  ad  tei'minum  vitce  sua  post  mortem  uxoris  per  ^^^^  of  the 
legem  Anglice,  and  a  copyhold  tenement  descend  to  a  feme  covert,  books. 
and  the  husband  enter,  but  before  admittance  his  wife  die,  yet  Doe  v.  Bright- 
he  shall  be  tenant  by  the  curtesy ;  for  though  the  lord  before  wen,  10  East, 
admittance  shall  claim  no  duty  as  fealty,  homage,  relief,  rent,  ^  ■^"  ^^^' 
Sj'C.,  yet  his  delay  shall  not  prejudice  a  third  person. 

If  a  man  surrender  a  copyhold  to  the  use  of  his  will,  by  which  Godb.46.  Cro. 
he  devises  it  to  his  wife  for  life,  and  that  after  his  death,  his  Ja.  199.    [See 
wife  or  her  executors  shall  sell  the  land;  or  if  the  devise  be,  that  Holder  v\Pres- 
she  shall  choose  two  attornies,  and  make  sale  of  the  land  ac-       '^    g  pi  * 
cording  to  the  best  advantage ;  by  these  devises  the  wife  hath  but 
a  bare  authority,  and  there  needs  no  surrender  to  make  the  sale ; 
for  upon  the  nomination  of  the  vendee  he  shall  be  in  by  the  will 
of  the  devisor. 

[The  title  to  a  copyhold  relates  back  from  the  time  of  admit-  Holdfast  v. 
tance  to  the  surrender  against  all  persons  but  the  lord:  and  there-  Clapham, 
fore  the  surrenderee  may  recover  in  ejectment  against  the  surren-  ^  ^""iRep. 
deror  on  a  demise  laid  between  the  times  of  surrender  and  admit-  Greene    Cro.' 
tance.     Before  admittance,  however,  the  surrenderee  can  main-  Eliz.349.Davy 
tain  no  possessory  action  ;  for,  before  that,  the  estate  is  not  out  v.  Beardsham, 

of  the  surrenderor ;  but  he  holds  it  as  trustee  for  the  surrenderee.  \  ^?^-  7/,v, 

And  qu.  Whe- 
ther  he  can 
maintain  an  ejectment  against  the  lord  or  a  stranger  ? 

So,  in  the  case  of  a  devise  of  a  copyhold,  nothing  vests  in  the  Roe  v.  Hicks, 
devisee  or  surrenderee,  or  in  the  lord  before  admittance;  for,  un-  a  Wils.  13. 
til  then,  the  estate  is  in  the  surrenderor ;  and  therefore,  if  a  sur- 
renderee be  attainted  of  felony  and  executed  before  admittance, 
no  forfeiture  can  accrue  to  the  lord.] 

Vol.  II.  P  II  So, 
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t)oev.Wroot,       }|So,  in  the  case  of  a  surrender   upon  mortgage,  the  legal 

Perryv. White-  ^^*^^^  ^^^^  admittance  of  the  mortgagee  continues  in  the  surren- 

head,  6  Ves.      dcror,  and  he  cannot  devise  the  equity  of  redemption  after  such 

544.    Kenebil  surrender  without  a  new  surrender  to  the  use  of  his  will. 

V.  Scraf'ton, 

8  Ves.  30.    Floyd  v.  Aldridge,  cited  in  5  Ves.  137. 

Doev.Tofield,       So,  a  surrender  to  the  use  of  his  will  by  the  surrenderee  of  a 
II  East,  246.    copyhold  before  admittance  is  merely  void,  and  cannot  be  made 
good  by  a  subsequent  admittance,  [j 

2.   Where  the  Want  of  a  Surrender  mil  be  supplied  in  Equity. 
[By  special  Although  copyholds,  by  the  strict  rule  of  the  common  law, 

vise  of  a  copy-  ^^^  °"^y  ^^  conveyed  by  surrender,  yet  in  equity,  this  rule  re- 
hold  may  take  ceives  a  relaxation,  and  the  want  of  a  surrender  will  be  supplied 
effect  without   in  the  following  instances, 
surrender.  Lit. 
Rep.  26.  arguend.  cites  Wrot's  case,  P.  25  Eliz.  C.  B.] 

■a  Chan.  Rep.  i.  In  favour  of  purchasers ;  as,  if  ^.  contracts  with  B.  for  the 
2x8.  Abr.  Eq.  purchase  of  a  copyhold  estate,  andpavs  the  purchase  money,  and 
122.  (a)  So,  if  C,  ,  J      ^1,  •         /ii,       ^  4.    u  4.1   \  A- 

he  hadrefused-  -"*  s^gi'ses  to  surrender  the  premises  at  the  next  court,  but  [a]  dies 

forifamanco-  before  the  next  court,  or  any  surrender  made,  equity  will  supply 

venants  to  sur-  the  want  of  a  surrender,  {b) 

render,  equity 

will  compel  him  to  a  specifick  performance,  and  by  decree,  not  only  bind   the  person,  but 

likewise  the  lands.     Abr.  Eq.  122. {b)  [It  will  also  supply  the  want  of  it   in  favour  of 

a  mortgagee  against  the  assignees  and  creditors  of  the  party,  if  he  becomes  bankrupt.  Taylor 
V.  Wheeler,  2  Vern.  565.  i  Salk.  449.  S.  C.  ||So  where  a  copyhold  is  granted  for  lives,  and 
the  first  taker  has  power  to  dispose  of  it,  it  will  supply  a  surrender  against  the  person  next  in 
succession,  equally  as  against  the  heir  in  cases  of  inheritance.  Greenwood  v.  Hare,  i  Ch. 
Rep.  274.  So,  against  the  widow  claiming  her  freebench.  Hinton  v.  Hinton,  2  Ves.  631. 
But  not  against  an  heir  in  tail  where  the  ancestor  enters  into  contract  and  dies  without  barring 
the  entail,  be  the  entail  with  or  without  a  remainder  over.  2  Ves.  634.  If  a  person  wrongfully 
admitted  to  a  copyhold  surrender  it  to  the  use  of  a  purchaser,  and  after  such  surrender  be- 
come entitled  to  it  by  right,  equity  will  compel  him  to  convey  his  interest  accordingly,  though 
it  seems  it  will  not  decree  his  heir  to  surrender  in  case  he  die  ;  it  being  considered  as  a  perso- 
sonal  equity  attaching  on  the  conscience  of  theparty,  but  not  descending  with  the  land.  Morse 
V.  Faulkner,  i  Anstr.  11. || 

Abr.  Eq.  124.  2.  In  favour  of  creditors ;  as,  where  a  man  devises  copyhold 
admitted  in  se-  lands  for  the  payment  of  his  debts,  this  shall  be  good  without  any 
veral  cases.        surrender. 

Abr.  Eq.  123.  But,  if  a  man  seised  of  freehold  and  copyhold  land,  devises 
'^d  St^k^^^^  (f)  both  for  the  payment  of  debts  and  legacies,  without  surren- 
decreedr  dering  the  copyhold  to  the  use  of  his  will,  and  the  freehold  is 

(c)  Whee  a  sufficient  for  payment  of  the  debts ;  equity  will  not  supply  the 
man  devised  want  of  a  surrender,  and  lay  the  legacies  on  the  freehold,  and 
all  his  real  and  ^j^^  clebts  on  the  copyhold,  as  is  done  when  there  are  simple  con- 
forthepayment  ^^act  creditors,  and  bond  or  judgment  creditors,  and  personal 
of  his  debts,  assets  not  sufficient  to  pay  both ;  nor  will  equity  supply  the  want 
Lord  Chancel-  of  a  surrender  for  the  sake  of  legatees,  especially,  if  they  be 
lour  '■^'"^^d  to  strangers,  as  they  were  in  this  case. 

want  of  a  surrender  as  to  his  copyholds,  because  it  did  not  sufficiently  appear  to  have  been 
his  intention  to  charge  those.  Abr.  Eq.  124.  [But,  where  a  general  devise  of  real  estate  was 
preceded  by  a  direction  to  pay  debts ;  and  the  testator  left  no  real  estate,  but  his  copyholds. 

Lord 
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Lord  Hardwiclic  ortlereJ  a  defective  surrender  of  the  copyhold  to  be  supplied  in  favour  of  tlic 
creditors.  Tudor  v.  Anson,  a  Ves.  582.  Ilhell  v.  Beane,  i  Ves.  215.  By  the  law  of  courts 
of  equity,  as  now  received,  the  want  of  a  surrender  will  be  supplied  in  favour  of  creditors,  so 
Jar  only  as  may  appear  necessari/  for  the  payment  of  debts;  and,  consequently,  while  any 
freehold  estate  remains  applicable  to  that  purpose,  the  want  of  the  surrender  of  the  copyhold 
shall  not  be  supplied,  notwithstanding  the  express  intention  of  the  testator  to  chai-ge  the 
copyhold  rateably  with,  or  in  preference  to  the  freehold.  Drake  v.  Robinson,  i  P.Wms.  443. 
Haslewoode  V.  Pope,  3  P.  Wms.  322.  Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78.  Hcllier  v. 
Tarrant,  id.  3d  edit.  188.  note.  Coombcs  v.  Gibson,  i  Br.  Ch.  Rep.  273.  Lindopp.  v.  Ebe- 
rall,  3  Br.  Ch.  Rep.  188.  Bixby  v.  Eley,  2  Br.  Ch,  Rep.  325.  Kidney  v.  Coussmaker 
12  Ves.  136.] 

3.  Equity  will  supjjly  the  want  of  a  surrender  in  favour  {a)  of  Vcrn.  132.  ad- 
yoimger  children  against  an  heir  at  law;  but,  if  the  case  be  so  judged;  and 
circumstanced,  that  by  that  means  the  younger  children  would  gc^crar^e-^'^ 
be  in  a  better  condition  {b)  than  the  heir  at  law,  equity  will  not  cedents  of  th« 
interpose.  kind.     aVern. 

163.  I  Salk. 
187.  I  Atk.  387.  S.P.  («)  [So,  in  favour  of  a  wife,  i  Ves.  228.  2  Ves.  164.  And  this, 
though  her  interest  be  limited,  and  it  cannot  be  extended  to  the  devisees  over.  Marston  v. 
Gowan,  3  Br.  Ch.  Rep.  170.  (h)  But  it  is  not  material  whether  the  heir  be  iotaWy  disiti/icrited 
by  his  father,  so  that  he  hath  some  provision,  ||the  quantum  of  which,  or  from  whom  it  comes 
is  immaterial. II  Hawkins  v.  Leigh,  i  Atk.  387.  Chapman  v.  Gibson,  3  Br.  Ch.  Rep.  170. 
Pyke  V.  White,  id.  286.  || Hills  v.  Downton,  5  Ves.  55 7.  Garn  v.  Gam,  16  Ves.  268. ||  Nor  ii 
it  material  (although  formerly  doubted,  as  in  Boss  v.  Boss,  i  Eq.  Cas.  Abr.  124.  6  Vin.  Abr. 
237.  S.  C),  whether  the  younger  children  are  otherwise  provided  for,  or  not.  Kettle  v. 
Townshend,!  Salk.  187.  Carter  v.  Carter,  Mosel.  370.  Cook  v.  Arnham,  3  P.  Wms.  283.  and 
Ca.  temp.  Talb.  35.  S.C.  Tudor  v.  Anson,  2  Ves.  582.  V\ke  v.  Vfhite,  ubi  siipr.  So,  with 
respect  to  the  wife.  Briscoe  v.  Cartwright,  Gilb.  Eq.  Rep.  121.  Smith  v.  Baker,  i  Atk.  386. 
But  if  the  heir  at  law  be  not  a  child  of  the  testator,  &c.  although  u'holly  unprovided  for,  the 
defect  shall  be  supplied  in  favour  of  the  wife.  Chapman  v.  Gibson,  3  Br.  Ch.  Rep.  170. 
j|Fieldingv.  Winwood,  16  Ves.  90.  Hills  v.Downton,5  Ves.  557.  in  which  case  Lord  Ziowg^ior- 
oiigh  questioned  the  limitation  upon  the  equity  of  the  wife  in  favour  even  of  a  son  unprovided 
for.  II — If  only  part  of  the  copyholds  devised  be  surrendered,  equity  will  supply  the  defect  in  favour 
of  a  younger  child  as  to  the  residue,  if  it  be  manii'estly  the  intention  of  the  testator  that  they 
should  pass.  Banks  v.  Denshaw,  3  Atk.  586.  Scciis,  if  there  are  words  in  the  will  restrictive 
of  the  devise  to  the  part  surrendered.  Barker  v.  Barker,  cited  ibid,']  ||A  devise  of  all  copy- 
hold estates,  in  general  terms,  unrestrained,  to  a  child,  will  pass  all  copyholds  surrendered  or 
not  to  the  use  of  the  will.  Blunt  v.  Clitherow,  10  Ves.  5  89.  But  these  general  words  "  all 
"  the  rest,  residue  and  remainder  of  my  real  estate  whatsoever  and  wheresoever,  and  of  what 
"  nature  and  kind  soever,"  are  not  a  sufficient  indication  of  an  intent  to  pass  copyhold  estate,- 
except  for  the  satisfaction  of  debts.  Judd  v.  Pratt,  13  Ves.  168.  15  Ves.  390.  Byas  v.  Byas. 
2  Ves.  164.  Santpson  v.  Sampson,  2  Ves.  and  Beames,  337.  For  there  is  this  distinction  as  to 
supplying  a  surrender  by  implication  from  general  words  between  the  case  of  creditors  and 
that  of  chikken  :  in- the  latter,  the  court  having  no  means  of  ascertaining  the  amount  of  the 
provision,  but  it  being  left  indefinite,  if  there  be  an  appropriation  of  freehold  estate,  that 
will  satisfy  the  testator's  intent ;  but  in  the  former  case,  the  testator,  meaning  that  all  his  debts 
shall  be  paid,  must  be  considered  as  intending  to  provide  a  fund  sufficient  to  answer  that  pur- 
pose.    Judd  V.  Pratt,  15  Ves.  390.II 

As  where  a  man  devised  his  copyhold,   being  of  the  nature  of  aVern.  265. 
borough-english,    to    his  eldest  son,    and  devised   houses  to  his  ^oopeJ"  '"-"d 
youngest ;  which  houses  were  soon  afterwards  burnt  down,  and  creed^^    ^' 
never  entered  upon  by  the  heir  in  horoiigh-english  -,  as  this  case  (r)  Such  eldest 
was  circumstanced,   the  court  would  not  supply  the  want  of  a  son  is,  in  ge- 
surrender  in  favour  of  the  (c)  eldest  son.  xiG.rA,  entitled 

^  to  the  same 

favour  that  a  younger  child  is  against  an  heir  at  common  law ;  ||for  there  ought  not  to  be  one 
sort  of  equity  for  an  eldest  and  another  for  a  younger  son.  BracUey  v.  Bradley,  2  Vern.  163.  So, 
if  an  estate  is  to  descend  to  all  the  sons,  as  in  gavelkind,  the  surrenderwill  be  supplied  for  the 
daughters,  or  in  favour  of  one  son,  if  such  appears  the  intention  of  the  parent,  and  the  others 
would  not  be  destitute.  Bradley  v.  Bradley,  ubi  supra,  Andiews  v.  Waller,  Vin.  Abr,  tit. 
copyhold,  (W.  3.)  pi,  13. || 

P  2  Nor 
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Salk.  187.  Nor  will  equity  supply  the  want  of  a  surrender  in  favour  of  a 

decreed  by  my  grandchild,  much  less  in  favour  of  any  collateral  relation. 
Lord  Sovimers, 

that  the  want  of  a  surrender  should  be  supplied  in  favour  of  a  grandson,  it  depending  on  the 
same  law  of  nature  and  reason;  but  reversed  in  the  House  of  Lords,  Pr. Ch.  475.  S.C. 
cited,  and  the  law  and  practice  now  according  to  the  judgment  of  reversal;  ||  Perry  v.  White- 
head, 6  Ves.  544.  Tudor  V.  Anson,  a  Ves.  582.  Elton  v.  Elton,  3Atk.  508.  i  Wils.  161. 
S.  C. ;  though  many  judges  have  expressed  great  dissatisfaction  with  it,  as  Sir  John  Trevor, 
Lord  Harcourt,  Lord  Cowper,  1  P.  Wms.  61.  Sir  Rich.  Pepper  Arden,  3  Br.  Ch.  Rep.  231. 
Lord  Loughborough,  5  Ves.  565.  In  Allen  v.  Poulton,  i  Ves.  lai.  the  Master  of  the  Rolls, 
Sir  William  Fortescue,  supplied  such  a  surrender  against  testator's  eldest  son  ;  but  that  was  on 
the  principle  that  a  person  claiming  under  a  will  (as  the  eldest  son  there  did)  must  admit  the 
whole.ll 

Abr.  Eq.  laj.  Also,  in  case  of  a  natural  daughter,  the  Court  of  Chancery  re- 
Fursaker  and  fugg^  to  supply  the  want  of  a  surrender ;  for  though  the  father 
Gilb"E°"Rep  i^g^^  "^^^e  great  affection  for  such  child,  and  might  by  the  law 
139.  II This  of  nature  be  obliged  to  provide  for  it,  yet  such  a  one  was  not  to 
doctrine  was  be  considered  as  a  child  in  law,  nor  will  such  affection  raise  an 
recognized  by  ^gg  ^^  \q^  foj.  guch  child  ;  for  in  a  civil  society,  where  the  so- 
i)Sli?Tudor  lemnities  of  marriage  are  established,  it  would  be  absurd  in  the 
T.Anson,  courts  to  allow  privileges  to  children  not  bom  within  those 
a  Ves.  5  8  2.  and  rules, 
by  the  Master 

of  the  Rolls  in  Cricket  v.  Dolby,  3  Ves.  12.  and  the  case  was  cited  in  Osgood  v.  Strode, 
a  P.  Wms.  Z48.  and  Randal  v.  Randal,  tc?.468.j) 

r.  Ch.  32%.  4.  If  copyhold  lands  are  in  mortgage,  the  mortgagor  may 
agreed  by  devise  the  equity  of  redemption  without  any  surrender,  for  he 
both  *s1de"        ^^^  ^°  estate  in  them  whereof  he  can  make  a  surrender. 

II  but  the  mortgagee  must  be  admitted  on  the  surrender  in  mortgage,  else  the  legal  title 
remains  in  the  mortgagor,  the  surrenderor,  and  he  cannot  devise  the  lands  without  a  surrender 
to  the  use  of  his  will;  Doe  v.  Wroot,  5  East  132.II  for  Cestui  que  trust  of  a  copyhold  estate, 
having  an  equitable  interest  only,  may  devise  it  without  surrender.  Greenhill  v.  Greenhill, 
aVern.  680.  King  v.  King,  3  P.  Wms.  358.  [Macey  v.  Shurraer,  i  Atk.  390.  Tuffnell  r. 
Page,  2  Atk.  37.  and  Barnardist.  Ch.  Rep.  9.  Car  v.  Ellison,  3  Atk.  73.  Allen  v.  Poulton, 
I  Ves.  1 21.    Macnamara  v.  Jones,  i  Br.  Ch.  Rep^^+iiJ 

Vide  tit\e  5.  In  case  of  a  devise  to  a  charitable  use,  the  courts  of  equity 

Chantablt         supply  the  want  of  a  surrender,  and  go  upon  the  word  appoint 

**  in  the  statute  of  charitable  tises. 

a  Co.  17.  6.  In  case  of  necessity,  as  where  the  king,  or  lord  of  a  manor 

4C0.  ij.  Cro.  grants  the  fee-simple  of  the  copyhold  estate  to  one  in  fee,  there 
2ja-443-  the  copyholders  cannot  convey,  because  the  alienee  hath  no  court 
in  which  he  can  make  surrenders,  ^c. ;  but  lest  this  should  turn 
to  the  prejudice  of  the  copyholders.  Chancery  supplies  the  defect, 
and  makes  good  the  alienation. 
Otway  V.  Hud-       II  So,  where  a  person  entitled  to  an  equitable  estate  tail  in  a 
son,  a  Vern.     copyhold,  had  endeavoured  to  get  in  the  legal  estate  to  the  in- 
583-  tent  he    might  make  a  regular  surrender;    but  the  trustees 

refusing  to  comply  with  his  request,  he  had  filed  a  bill  to  compel 
them,  and  had  made,  or  offered  to  make,  in  the  lord's  court  such 
surrender  as  he  could ;  it  was  holden  suflEicient  to  bar  the  entail 
of  the  trust,  and  that  the  devise  was  good. 

Now  by  St.  55  Geo.  3.  c.  192.  reciting  that  "  by  the  customs 
"  of  certain  manors,  copyhold  estates  of  such  manors  pass  by  the 
"  kst  will  and  testament  of  the  copyhold  tenants  thereof  de- 

«  daring 


(G)  Of  Surrenders,  Presentments,  and  A  dmittanees,  213 

"  daring  the  uses  of  surrenders  made  for  that  purpose ;  and  that 
^'  much  inconvenience  had  arisen  from  the  necessity  of  making 
"  such  surrenders,  It  is  enacted,  that  in  all  cases  where  by  the 
"■'  custom  of  any  manor  in  England  or  Ireland,  any  copyhold 
•'  tenant  of  such  manor,  may,  by  his  or  her  last  will  and  testa- 
*'  ment,  dispose  of  or  appoint  his  or  her  copyhold  tenements, 
''  the  same  having  been  surrendered  to  such  uses,  as  should  be 
"  declared  by  such  last  will  and  testament,  every  disposition  or 
*'  charge  made  or  to  be  made  by  any  such  last  will  and  testa- 
*'  ment  by  any  person,  who  shall  die  after  the  passing  of  the 
"  act,  of  any  such  copyhold  tenements,  or  of  any  right,  title,  or 
"  interest  in  or  to  the  same,  shall  be  as  valid  and  effectual  to  all 
*'  intents  and  purposes,  although  no  surrender  shall  have  been 
"  made  to  the  use  of  the  last  will  and  testament  of  such  person, 
"  as  the  same  would  have  been,  if  a  surrender  had  been  made 
"  to  the  use  of  such  will. 

"  §  2.  No  person  entitled  or  claiming  to  be  entitled  to 
"  copyhold  lands,  tenements,  or  hereditaments  in  consequenc* 
"  of  any  testamentary  disposition,  shall  be  entitled  to  be  admitted 
"  to  the  same  by  virtue  of  any  thing  in  the  act  contained,  ex- 
"  cept  upon  payment  of  all  such  stamp  duties,  fees,  and  sums 
"  of  money,  as  would  have  been  lawiully  due  and  payable  in 
*'  respect  of  the  surrendering  of  such  copyhold  or  customary 
"  lands,  tenements,  or  hereditaments  to  the  use  of  such  will, 
"  or  in  respect  of  the  presenting,  registering,  or  enrolling 
"  such  surrender,  had  the  same  lands,  tenements,  and  here- 
"  ditaments  been  surrendered  to  the  use  of  the  will  of  the 
*'  person  so  disposing  of  the  same ;  all  such  stamp  duties,  fees, 
"  or  sums  of  money  due  as  aforesaid,  to  be  paid  in  addition  to 
"  the  stamp  duties,  fees,  or  sums  of  money  due  or  payable 
"  on  the  admission  of  such  person  so  entitled  or  claiming  to 
•'  be  entitled  to  the  same  copyhold  or  customary  lands,  tene- 
"  ments  or  hereditaments,  and  the  stamp  duties  to  be  affixed 
"  to  the  copy  of  the  admission. 

"  §  3.  Nothing  in  the  act  contained  shall  be  taken,  at  law  or 
*'  in  equity,  to  render  invalid  or  ineffectual  any  devise  or  dis- 
"  position  of  any  copyhold  lands,  tenements,  or  hereditaments, 
"  or  of  any  right,  title,  or  interest  in  or  to  copyhold  lands, 
*'  tenements,  or  hereditaments,  which  would  be  valid  or  effectual 
*'  if  this  act  had  not  been  made ;  or  to  render  valid  and  effectual 
"  any  devise  or  disposition  of  any  copyhold  lands,  tenements,  or 
"  hereditaments,  or  of  any  right,  title,  or  interest  in  or  to 
"  copyhold  lands,  tenements,  or  hereditaments,  which  would  be 
**  invalid  or  ineffectual  if  a  surrender  had  been  made  to  the 
*'  use  of  the  last  will  and  testament  of  the  person  attempting  to, 
*'  dispose  of  the  same  by  will ;  any  thing,  &c." 

For  cases  of  election,  see  tit.  Election.  || 

3.  What  persons  ma2/ surrender. 
All  persons  who  may  make  grants,  or  convey  their  estates,  Leon.  9/. 
may  by  surrender  pass  copyhold  land*:  if  an  infwit  surrenders  Popfa'39- 

P  3  copyhold 
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copyhold  lands,  he  may  at  his  full  age  disagi'ee,  and  enter  there- 
upon ;  for  this  is  not  a  conveyance  of  equal  solemnity  with  a 
feoflfhient,  which  works   a  discontinuance,   and  which  notwith- 
standing the  infant  may  avoid  at  his  full  age. 
Doe  V.  Mor-  ||  An  infant  trustee  or  mortgagee  may  surrender  by  order  of 

gan,  7  T.  Rep.  ^  court  of  equity  under  the  statute  7  Ann.  c.  19.ll 

Cro.  Eliz.  717.  A  feme  covert  may  surrender  lands  («),  being  solely  examined 
3.  Taunt.  294.  by  the  steward ;  and  if  there  be  a  custom  for  her  to  be  examined 
this  it  seemeth  ^^^^^^  ^''''^  tenants  out  of  the  manor,  it  is  good, 
■without  any  particular  custom.  iH.  Bl.  344.  "A  custom  for  a  feme  covert  to  stuTenderher  lands 
"  without  the  assent  of  her  husband  is  bad."  This  was  the  point  which  the  Court  of  Common 
Pleas  professed  to  determine  in  the  case  of  Stevens  v.  Tyrrell,  2  Wils.  i.  But  the  case  seems 
to  Vt'arrant  no  more  than  an  opinion,  that  a  surrender  by  a  feme  covert,  in  which  the  husband 
neither  joins  nor  assents,  cannot  be  good.  And  even  this  opinion  is  considerably  shaken  by 
the  reasoning  of  Lord  Loughborough,  C.  J.  in  the  case  of  Compton  v.  Collinson,  i  H.  Bl. 
342-3.  The  point,  in  the  case  of  Compton  v.  Collinson,  was,  whether  a  married  woman  living 
apart  from  her  husband,  under  articles  of  separation,  by  which  he  covenanted  that  she  should 
enjoy  to  her  own  use  all  such  estates  as  should  come  to  her  during  the  coverture,  and  that  he 
"would  join  in  all  necessary  conveyances,  and  in  surrendering  the  copyholds  to  such  uses  as  she 
should  appoint;  could  surrender  the  copyholds  without  the  husband  joining,  and  without  a  spe- 
cial custom  for  that  purpose  ?  And  the  court  was  of  opinion  that  she  could ;  for  that  the  wife 
is  tenant  of  the  copyiiold,  and  not  the  husband  ;  that  the  estate  can  be  forfeited  or  surrendered 
only  by  her  acts,  not  by  his ;  that  the  authority  which  he  acquires  by  his  martial  rights  to  direct 
and  control  her  acts,  was  by  his  covenant  in  the  present  instance,  annulled,  or  at  least,  sus- 
pended ;  and  there  was  then  no  impediment  to  the  validity  of  an  act  passed  in  the  court  of 
the  manor,  between  her  and  the  lord.]  )|  After  the  covenant,  the  surrender  must  he  taken  to 
be  with  the  husband's  assent,  2  Br.  Ch.  Rep.  387.  S.  C.  which,  by  custom,  will  be  good. 
Moore,  268.  If  the  husband  be  present  at  sucii  surrender,  whether  not  evidence  of  his  assent. 
Taylor  v. Philips,,!  Ves.  229.!) 

Co.  Lit.  59.  b.  If  there  are  two  jointenants,  and  one  of  them  stu'renders  his 
Roll.  Abr.  501.  moiety  to  the  use  of  his  last  will,  and  dies  before  the  surrender 
^•^"  is  presented,  having  made  his  will,  this  is  a  severance  of  the 

jointure,  for  being  presented  it  relates  to  the  time  of  the  first 

surrender. 
Wilson  V.  A  copyholder  surrenders  to  the  use  of  another,  who  before  ad- 

Weddel,  Yelv.  pittance  surrenders  to  another  who  is  admitted ;  no  interest  is 
i^^   s'cT        hereby  vested  in  him;  for  The  first  surrenderee  had  {b)  nothing 
Doev.Vernon,  in  him  to  give  over,  and  the  admittance  of  the  second  surrenderee 
7  East,  8.  S.  P.  did  not  amount  to  an  admittance  of  the  first. 
(b)  But  an  heir 

before  admittance  may  surrender  to  another,  because  he  hath  a  legal  estate  and  interest  in 
him.    4  Co.  22.  b.    Cro.  Ja.  36. 

Roll.  Abr.  500.       If  there  be  baron  and  feme  copyholders,   to  them  and  the 

Cro.  Eliz.  662.  heirs  of  the  baron,  and  the  baron  die,  the  heir  may  surrender 

d  B     ^^1'*'^'  ^^^  reversion  into  the  hands  of  two  tenants  of  the  manor  (who 

14  ^  S.P.  [So   Kv  custom  have  power  to  take  surrenders)  before  admittance, 

during  the  life  and  during  the  life  of  the  feme ;  and  this  is  a  good  surrender; 

of  a  widow       for  the  reversion  was  cast  upon  him   by  descent,    before  any 

^!|« ''  fl       admittance, 
nutted  to  her 

free  bench,  the  heir  may  incur  a  forfeiture  of  his  estate  by  being  attainted  of  felony. 

I  Leon.  1.] 

Butler  V.  ||  If  there  be  tenant  for  life,  remainder  in  fee,  he  in  remainder 

Lightfoot,         j^g^y  surrender  his  estate,  if  there  be  no  custom  to  the  contrary. 

4  Leon.  9.  S.  C.    Heggor  v.  Felston,  id,  11 1. 

Tenant 
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Tenant  for  life,  remainder  for  life  to  another,  he  in  remainder  Bird  v.  Kirk, 
enters  upon  tenant  for  life,  and  sun-enders;  nothing  passes,  for  ^  ^'^^-  ^99- 
he  hath  no  customary  estate  in  him ;  as  there  caimot  properly  o  c^^bv^he 
be  a  disseisin  of  a  copyhold,  the  freehold  being  in  the  lord.  name  of  Krea 

V.  Kirby. 

No  person,  who  is  not  in  the  seisin,   can  make   a  surrender.  Doe  v.  Cow- 
Persons  therefore  ha\'ing  only  a  contingent  remainder  or  execu-  ''"S'  ^  ^-  ^^P* 
tory  interest  have  nothing  which  can  be  the  subject  of  a  sur-  pi".,.    ^^  y  ^' 
render  ;  for  as  the  surrender  cannot  operate  by  way  of  estoppel,  229.    Doe  v.* 
it  cannot,    at  law,  be  a  bar  to  such  contingent  or  executory  Tomkins,  11 

interest :  it  can  operate  only  upon  that  which  a  man  has.  11  East,  185. 

^  J     ^  Goodtitlev. 

Morse,  3  T.  Rep.  365. 

4.   What  Persons  may  accept  such  Sutretiders,  and  make  Admit- 
tance. 
A  copyholder  may  surrender  to  a  disseisor,  abator,  intruder,   Moor,  236. 
tenant  at  sufferance,  or  any  others  that  have  defeasible  titles,  Co.  Lit. 58.  b. 
and  their  admittance  will  be  good,  and  shall  (a)  bind  him  who  ?^Leon.45. 
hath  right,  for  that  such  particular  tenants  are  compellable  to  do,  poph.'?!. 
and  it  was  no  more  than  the  rightful  lord  must  have  done.  Moor,  112. 

3  Leon.  239. 
4Leon.9.  aRoll. Rep.  181.  Roll.  Abr.503.  4C0.240.  b.  Vent.360.  (a)  J.  was  tenant  for 
life  of  a  copyhold,  the  remainder  to  B.  for  life;  and  B.  surrendered  to  the  use  of  the 
disseisor  of  the  manor  ut  dominus  inde,  &c.  a  Mod.  287.  dubitatur.  Whether  the  right  of  J?. 
was  extinct,  because  A.  continuing  always  in  possession,  the  disseisor  had  gained  no  reversion 
in  this  copyhold  tenement,  and  by  consequence  was  not  capable  of  taking  a  surrender  there- 
of to  his  own  use.  [It  was  adjudged  in  the  Common  Pleas,  that  the  surrender  was  void, 
and  that  judgment  was  afterwards  affirmed  b}'  the  Court  of  King's  Bench.  SirT  Joaes,  153. 
and  a  Show.  156.    iVentr.  359.    Skin.  28.    Freem.  245.  S.  C.  but  no  decision.] 

If  lessee  for  life,  years,  or  at  will,  a  guardian,  c^r.,  accept  a  Co.  Lit.  59.  b. 
surrender,  and  their  interest  determine,  the  next  lord  shall  be  Roll.  Abr.503. 
compelled  to  admit. 

A  surrender  to  the  steward,  to  the  use  of  the  steward,  is  good  Cro.  Elir.  717. 
to  give  the  steward  an  interest,  for  the  surrender  is  in  truth  to 
the  lord,  and  not  to  the  steward. 

5.   TVfiat  Words  or  Acts  amcnint  to  a  Surrender. 

{b)  Any  words  spoken  in  court,  expressing  the  copyholder's  (b)  Jones,  42. 
intention  of  surrendering,  and  that  he  designs  not  to  hold  it  Winch,  5  7. 67. 
any  longer,  will  amount  to  a  surrender ;  as  (c)  if  he  says,  that  yl  m^\ ^^'d 
he  is  weary  of  his  copyhold,  and  requests  his  lord  to  take  it  ^J^^  ^^,5 
again,  this  is  a  (d)  sufficient  surrender.  that  the  word 

surrend.  is 
vocabulum  arth;  and  therefore  where  a  surrender  is  requisite,  no  other  words  will  supply  the 
want  of  it;  as  the  words,  give,  grant,  or  the  like.     Co.  Copyh.  loa.    But  Q. 

But  to  say  that  he  renounces  his  copyhold  is  no  surrender,  Roll.Abr.502. 
because  he  limits  it  to  nobody;  so,  if  he  says,  that  he  is  content  Hutt.  81. 
to  surrender,  yet  it  is  no  surrender,  for  that  only  expresses  his 
inclination  to  do  it,  not  that  he  actually  doth  it. 

P  4  J.y  lord 
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1  Leon.  191. 

I  And.  199. 
S.C. 

(a)  Xote:  the 
communica- 
tion does  not 


3  Bulst.  80. 
Shephard  and 
Adams,  Roll. 
Abr.5oi.S.  C. 
And    there 
said,  that  it 


^.,  lord  of  a  manor  whereof  B.  was  copyholder  in  fee,  pre- 
tended  that  his  copyholder  had  forfeited,  and  thereupon  entered 
into  communication  with  him  about  it,  and  it  was  agreed,  that 

B.  should  pay  5/.  to  the  lord ;  and  that  in  consideration  thereof 

C.  should  enjoy  the  said  customary  lands  (except  a  wood)  for  his 
appear  to  have  life,  and  also  of  A.'s  wife,  durante  viduitate,  and  that  C.  should 

d"o"wi^"^'  ^^^®  election,  whether  he  would  have  those  lands  assured  to  him 
ther  any  words  ^J  Copy  or  by  bill,  and  he  chose  by  bill,  which  was  accordingly 
spoken  out  of  done;  the  Court  held  this  a  good  surrender  for  life  only,  and 
court  will  that  the  lord  had  the  wood  discharged  of  the  customary  interest, 
amount  to  a  jj^^  ,^s  communication  amounting  to  a  surrender, 
surrender.''  ^   '  ° 

Copyholder  in  fee  comes  into  court,  and  there  accepts  a  copy 
to  himself  for  life,  then  to  his  wife  for  life,  then  to  his  son 
for  life ;  this  is  tantamount  to  a  surrender  to  these  uses ;  but  he 
hath  his  old  reversion  in  him ;  for  there  is  no  ground  to  make 
a  surrender  of  that  by  construction,  because  he  hath  made  no 

was  no  surren-  disposition  of  it. 

der,  for  that  a 

copyhold   cannot  be  surrendered  by  a   surrender    in    law,  but   only  by  actual  surrender. 

But  in  other  places  in  Roll.,  as  Roll.  Rep.  265.,  Roll.  Abr.  171, 172.,  the  S.  C,  it  is  as 

in  Bulst.,  holden  to  be  a  surrender,  and  the  reversion  still  in  the  copyholder, 

Zinzan  v.  If  A.  being  seised  in  fee  of  a  copyhold  manor,  grants  certain 

Talmage.  customary  lands,  parcel  thereof,  to  B.^  habend.  to  jB.,  C,  and  D., 

f?^' ""a^'^^a   for  their  lives  successively,  as  they  are  named  in  the  grant,  at 
adjudged,  and  ^^^     i-  ^      ^      •,  *^  t  1  pi  ^  i 

affirmed  upon    the  will  oi  the  lord,  accordmg  to  the  custom  01  the  manor,  and 

B.  is  admitted ;  and  within  the  manor  there  is  a  custom,  that 
the  first  person  in  such  copy  named  may  surrender  all  the  lands, 
and  thereby  determine  and  destroy  the  title  and  estate  of  the 
other  persons  therein  named ;  and  A.  and  B.  covenant  to  levy  a 
fine  of  the  manor,  and  of  the  customary  lands,  by  name,  to  the 
use  of  a  stranger  in  fee,  and  the  fine  is  levied  accordingly,  yet 
right  to  It  may  ^|^-,  ^^^^  ^^^  amount  to  a  surrender  within  the  custom,  so  as  to 
cd  by  fine.  bar  the  estate  of  B.  and  C. ;  for  the  custom  extends  only  to  the 
Carter,  24.  copyhold  estate,  and  that  cannot  {b)  pass  by  the  (c)  fine. 
(c)  If  the  copy- 
holder joins  with  his  lord  in  a  feofiSnent  of  the  manor,  his  copyhold  is  thereby  extinct.  Godb.  11, 
Vide  post,  letter  (K). 


a  writ  of  error, 
11 2  Show.  130. 
S.  C.  Sir  T. 
Jones,  142. 
S.  C.  Pollexf. 
561.S.C.II 
(b)  But  the 


a  Show.  131. 
Doe  V. 
Hendon, 
a  T.  Rep.  484. 

3  Bulst.  219. 


Roll.  Abr.  505. 
Freswell  and 
Welch. 


II A  covenant  to  surrender  does  not  amount  to  a  surrender, 
though  it  be  presented  by  the  homage.  || 

6.   What  Acts  amount  to  an  Admittance. 

Any  thing  that  expresses  the  lord's  consent  to  a  surrender, 
amounts  to  an  admittance ;  for  if  his  consent  to  take  the  sur- 
renderee as  his  tenant  appears,  it  does  not  seem  material  whether 
it  be  done  by  a  dominus  concessit  Sf  admissus  est,  or  by  other  acts 
which  amount  to  as  much. 

Therefore  if  a  copyholder  surrenders  to  the  use  of  anothei*, 
and  after  the  lord,  having  notice  thereof,  accepts  the  rent  fi:om 

the 
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the  surrenderee,  this  by  implication  and  construction  of  law  Note:  This 

amounts  to  an  express  admittance.  case  is  dif- 

^  lerently  re- 

ported in  several  books;  in  3  Bulst.  aij.  437.  S. C.  acceptance  of  rent  from  the  hands  of  th« 
tenants,  into  whose  hands  the  surrender  was  made,  doth  not  amount  to  an  admittance  of  cestui 
que  use,  for  the  lord  may  take  the  rent  of  them,  without  designing  any  thing  thereby  to  a  third 
person ;  but  had  it  been  shewn  that  the  lord  had  accepted  the  rent  as  of  his  copyholder,  thtn 
It  had  been  a  good  admittance.  Cro.  Ja.  403.  S.  C.  reports  it,  that  acceptance  of  rent  of  cestui 
que  use  is  no  admittance;  but  by  Godb.  268.  S.  C.  it  is  an  admittance,  the  lord  knowing 
of  the  surrender;  secus,  if  he  accepts  it  as  a  duty  generally.  In  Bridg.  49.  5  a.  S.  C.  it  docs  not 
appear  the  lord  had  notice  of  the  surrender  when  he  accepted  the  rent.  Vide  a  Sid.  61.  S.  P. 
per  Twisden  arguend.  admitted,  and  Style,  146.  S.  P.  per  Roll.  Ch.  Just. 

So,  if  a  fine  {a)  be  accepted  of  one  as  of  a  copyholder,  this  3  Bulst.  239. 
amounts  to  an  admittance.  arguendo. 

{a)  Secus,  if 
the  steward  had  only  assessed  the  fine.    3  Bulst.  239.  arguendo. 

But,  if  a  copyholder  in  fee  surrenders  to  the  use  of  B.  in  fee,  Yelv.  144. 
and  B.  surrenders  to  the  use  of  C.  for  life,  who  is  admitted,  the  Wilson  and 
admittance  of  C.  shall  not  by  implication  be  taken  to  be  an  ad-  ^^f^^el,  ad- 
mittance  of  B.  for  the  admittance  ought  to  be  of  a  tenant  cer-  Browni.  143. 
tainly  known  by  the  steward,  and  entered  on  a  roll  by  itself.  S.  C,    But 

vide  Roll.  Abr. 
505.    Cro.  Eliz.  504.  co7it.  and  3  Bulst.  ^37.  S.  P.  dubitatur. 

If  a  copyholder,  according  to  the  custom  of  the  manor,  sur-  Bridg.  81. 
renders  into  the  hands  of  two  customary  tenants,   to  the  use  of  adjudged. 
J.  S.  and  his  heirs,  and  this  is  presented  at  the  next  court,  and  c  r*   (/-^d    a 
by  the  steward  entered  in  the  rolls  of  the  court,  in  these  words,  ^Bulstr.  2,37. 
viz.  ad  hanc  curiam  conipa^tum  est  per  homagium,  that  the  copy-  adjomatur; 
holder  sursum  reddidit,  4'C.,  ad  uswn  J.  S.  Sf  hceredum,  suorum,  and  and  after 
the  steward  afterwards  delivers  a  copy  tliereof  to  J.  S.,  yet  this  ^^   by  me- 
does  not  amount  to  an  admittance ;  for  here  is  no  act  done  by  friends. 
which  it  appears  the  lord  hath  consented  that  J.  S.  should  be 
admitted,  or  that  he   should  have  the  land  according  to  the 
surrender. 

If  a  woman  that  hath  right  to  her  free  bench,  comes  into  ||  Howard  v, 
court,   and   prays   to    be   admitted,  and  is  denied,  (supposing  Bartlett,  Hob. 
nothing  vests  in  her  before  admittance,)  the  law  will  supply  the  l^^\.  Co"e"^" 
admittance.  Noy,  29. 

Newton  v. 
Shafto,  I  Lev.  172.  Jurden  v.  Stone,  Hutt.  18,  Vaughan  v.  Atkins,  5  Burr.  2787.  The 
estate  of  the  widow  is  considered  as  a  continuance  of  that  of  the  husband  rather  than  as  a  de- 
volution in  nature  of  a  descent.  Watk.  Gilb.  Ten,  Note  xcvii.||  If  the  steward  refuses  to  ad- 
mit, but  the  surrenderee  enters,  and  occupies  the  land ;  in  an  ejectment  brought  by  the  lord, 
he  may  well  plead  not  guilty.     Yelv.  16. 

7.  Of  the  Construction  to  be  made  ijchen  the  Surrender,  Presentment, 
and  Admittance  differ. 

If  A.  surrenders  for  life,  and  the  admittance  is  in  fee,  the  Co.  Copyh. 
estate  of  the  copyholder  is  according  to  the  surrender,  not  ac-  "o- 
cording  to  the  admittance ;  for  the  lord  hath  only  a  customary  *  ^°'  *^'  ^' 
power  to  make  admittances  according  to  the  surrender ;  and  so 
far  as  he  executes  that  power  the  admittance  is  good  j  but,  where 

he 
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he  goes  beyond  that  power,  he  acts  without  a  warrant,  and  then 
his  acts  are  void. 
Co.  Copyh.  So,   if  the  surrender  be  absolute,  and  the  admittance  condi- 

^^°'  tional,  the  admittance  is  good,  and  the  condition  void;  for  when 

the  lord  acts  according  to  his  power  in  one  thing,  but  beyond  it 
in  another,  for  what  he  acts  according  to  his  power  he  hath  a 
warrant;  but  for  what  ho  acts  beyond  it  he  hath  no  warrant,  and 
so  it  is  void. 
4  Co.  25.  If  a  conditional  surrender  be  presented,  and  the  steward  in 

RolKAbr.501.  ei^tej-jjjg  thereof  omits  the  condition,  (a)  upon  sufficient  proof 
mis-entW  of  thereof  the  surrender  shall  not  be  avoided,  but  the  roll  shall  be 
the  date  of      amended. 

the  court  shall  not  prejudice  the  copyholder,  but  he  may  give  in  evidence  the  truth  of  the  mat- 
ter, and  shall  not  be  bound  by  the  rolls.     Leon.  390. 

Co.  Copyh.  If  the  surrender  be  to  the  use  of  J.  S.,  and  the  lord  admits 

no.  J.  N.,  this  is  void;  and  he  afterwards  may  admit  J".  5'.     So,  if 

he  admits  J.  S.  and  a  stranger,  J.  S.  takes  all,  for  the  stranger's 

admittance  is  void. 
Lex  Custom.         If  a  surrender  be  made,  and  there  be  a  wrong  presentment  of 
137.  4  Co.  29.  j-[jjg  surrender,  if  the  admittance  is  according  to  the  surrender  it 
Cro.  Ja.  403.    •    /7\         J 
(i)Foranad.^s(^)gOod. 

mittance  upon  a  surrender  without  any  presentment  at  all,  is  good;  and  a  void  presentment 
is  as  none.     Co.  Copyh.  105. 

8.  Of  the  Time  of  making  the  Surrender,  Presentment,  and  Admit- 
tance, and  'isihere  they  shall  be  effectual,  though  any  of  the  Parties 
die  before  they  are  completed. 
Co.  Copyh.  By  the  general  custom  of  manors,  every  surrender  ought  to 

105.  be  presented  on  the  next  court-day  after  it  is  made ;  but,  by  the 

Style,  275.  special  custom,  it  may  be  good,  if  done  on  the  second  or  third 
court-day :  the  reason  hereof  is  to  prevent  disputes,  and  for  the 
security  of  purchasers,  who  may  be  otherwise  defeated,  if  it  were 
admitted  to  have  an  old  surrender  trumped  up,  and  presented 
at  any  time. 
4  Co.  29.  If  a  copyholder  m  fee  surrenders  out  of  court,  and  dies  before 

Cro.  Ja.403.     it,  is  presented  in  court,  yet  the  surrender  being  presented  after 

S  P   ad-  ^^^  death  according  to  the  custom,  is  good, 
judged.    Ron.Abr.joi,  S.  P. 

Co.  Lit.  62.  So,  if  the  customary  tenants,  by  whose  hands  the  surrender 

Cro.  Ja.403.     was,  die,  yet  if  the  surrender  be  presented,  upon  good  proof 

3Bulstr  214.    thei-eof   it  will  be  sufficient. 

adjudged,  the 

custom  being  found  generally,  that  it  must  be  presented  at  the  next  court,  without  sajnng  by 

whom.     4  Co.  29.  b. 

4  Co.  %S'  a-  So,  if  he  to  whose  use  the  surrender  was,  die  before  admittance* 

If),  b.  2  Sid.     yet  bis  heir  shall  be  admitted ;  for  upon  admittance  the  estate  is 

^"  ^^'  in  cesttii  que  ttse  from  the  surrender  by  relation. 

Dyer,  192.  •* 
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(H)  Of  the  Operation  of  the  Surrender  in  passing  the 
Estate :   And  herein, 

I.  Of  the  Persons  to  take^  and  "what  shall  be  stifficie7it  Certainty 
in  the  Description  of  them. 

QURRENDERS  have  the  same  operation  and  efFect  in  passing  C0.C0pyh.97. 

copyhold  estates,  as  grants  have  at  common  law,  and  must  t:ro.  Jac.  376. 

regularly  be  directed  by  the  rules  and  maxims  of  the  common 

law  in  the  transferring  thereof. 

If  a  copyholder  surrenders  to  the  use  of  the  right  heirs  of  t/.^,  Leon.  iot. 

he  being  ia)  alive,  the  surrender  is  void;  for  it  cannot  take  effect  («)  If  »  ™an 
o  V    /  '  _  surrenders  to 

171  p'ascnti  as  he  would  have  it.  ^1^^  use  ^f  ^js 

own  right  heu-s,  whether  the  lord  shall  not  hold  it  till  his  death,  Qii.  and  vide  Co.  Copyh.  97. 

Lit.  Rep.  17. If  a  surrender  be  made  to  the  use  of  i?,  and  his  heirs,  to  the  use  ot  such 

person  as  A.  shall  name  by  his  will ;  Qu.  whether  such  person  can  take,     z  Bulst.  274- 

If  B.,  a  copyholder,  surrenders  into  die  hands  of  the  lord,  by  Poph.125. 
the  hands  of  tenants,  according  to  the  custom,  8fc.,  without  say-  adjudged, 
ing  to  whose  use  the  surrender  shall  be ;  and  at  the  next  court  g  q    -j  Roll. 
B.  is  admitted,  habend.  to  him  and  his  \vife  in  tail,  the  remainder  Abr.  67.  S.C. 
to  the  right  heirs  of  B. ;   the  subsequent  admittance  explains  the 
general   surrender,  and  the  wife  shall  take  by  the  surrender, 
though  not  named  in  the  premises,  but  in  the  habendum  only ; 
though  it  was  agreed  it  was  otherwise  in  feoffments  and  grants 
at  common  law. 

A  man  may  surrender  copyhold  lands  immediately  to  the  use  Co.  Copyh.  9. 
of  an  infant  in  ventre  sa  mere,-  for  a  surrender  is  a  thing  executory,  ^"-  i»n<|  <^<^^ 
and  nothing  vests  before  admittance;  and  therefore  if  there  be  a  ^^.^,  '   •^'' 
person  to  take  at  the  time  of  the  admittance,  it  is  sufficient,  and 
not  like  a  grant  at  common  law,  which  putting  the  estate  out  of 
the  grantor,  must  be  void,  if  there  be  nobody  to  take. 

A  copyhold  is  granted  to  the  father  and  his  son;  he  having  but  Cro.  Ja.  374. 

one  son,  this  grant  is  good,  for  the  apparent  certainty  of  it ;  but,  Co.  Copyh.  95. 

if  the  father  hath  several  sons,  or,  if  a  surrender  be  to  the  use  of  ^"f' ',  ^"^   , 
»  •  <-  •       1  1  f  T  o  7-   AT       1 1  ii.         whether  such 

a  man  s  cousin  or  iriend,  or  to  the  use  or  J.  o.  or  J.  iV.,  all  these  lineertainty 

surrenders  are  void  for  incertamty.  may  be  helped 

by  any  averment. 

If  a  surrender  be  made  to  the  lord,  without  expressing  any  use,  Co.  Copyh.  95. 
it  shall  be  to  the  use  of  the  lord ;  for  it  cannot  be  imagined  that  (i- 
the  surrender  was  made  to  no  end  or  purpose  whatsoever. 

II  It  hath  been  detemiined  that  a  surrender  to  the  use  of  ^.  B.  Fisher  v.  Wigg, 

and  C.  and  their  heirs,  equally  to  be  divided  between   them,   ^ ^     n\\r'  . 

'     ^       ^        ,.,.,.  1  ,  6'i2.  iP.Wms. 

creates  a  tenancy  in  common;  a  resolution,  which  it  would  seem  j    g  (^   Com. 

difficult  to  reconcile  with  the  doctrine  that  a  surrender  is  to  be  Rep.  38.  S.  C. 
construed  as  a  conveyance  at  common  law;  for  certainly  at  laMnl. 296. 
common  law  these  words  would  be  a  joint-tenancy.  It  hath  ^-  ^g ^J'^^'^- 
however  been  approved  in  later  cases.  ||  Idle  v.' Cook, 

I  P.  Wms.  70.  contr.    But  Rigden  v.  Vallier,  a  Ves.257.     Goodtitle  v.  Stokes,  i  Wils.  341- 
Denn  v.  Gaskin,  Cowp,  660.  a«c. 

2.  JVhai 
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3  Leon,  1 8. 


Dyer,  151. 
(a)  A  surren- 
der of  a  house 
eum  perti7ien- 
iiis  will  pass 


2.   IMiat  shall  he  said  to  pass  hy  the  Surrender. 

In  this  likewise  the  same  rules  obtain  as  in  the  exposition  of 
grants ;  for  a  man  ma}',  with  the  same  certainty  in  a  surrender, 
describe  whatever  he  intends  to  pass,  as  he  may  in  any  other 
conveyance. 

A  man  seised  of  copyhold  lands,  devised  part  thereof  to  his 
wife  for  hfe,  the  remainder  to  his  brother  and  his  heirs ;  and 
afterwards,  in  the  presence  of  three  persons  of  the  court,  said  to 
them,  "  I  have  made  my  will  as  I  will  have  it,  and  here  I  surrender 
all  my  copyhold  lands  into  your  hands  accordingly ;"  in  this  case 
only  those  mentioned  in  his  will  shall  pass ;  for  he  had  respect  to 
that  in  making  his  surrender,  and  he  said,  he  surrendered  all 
his  copyhold  lands  accordingly ;  which  shewed  his  intent  was  to 
pass  those  lands  only  that  were  devised  by  the  wiU. 

A.  covenants  with  B.  to  assure  him  all  his  copyhold  lands,  and 
after  he  surrenders  divers  parcels  by  name,  and  some  by  abuttals 
and  boundings ;  at  the  next  court  the  surrender  is  presented  and 
enrolled,  but  with  this  addition,  by  the  name  of  all  his  copyhold 

only  the  house,  land;  there  no  more  shall  pass  than  what  was  (a)  named  in  the 

orchards,  surrender. 

yards,  and  not 

the  lands;  for  copyhold  and  freehold,  as  to  this,  must  be  construed  alike.    Cro.Ja.  526. 

adjudged.    Kitchen,  81.    Co.  Copyh.  93. 

3.   What  Estate  or  Interest  passes  hy  the  Surrender. 

4  Co.  a  I.  b.  A  copyholder  having  a  fee-simple,  according  to  the  custom 

Roll.Abr.  8a8.  of  ^hQ  manor,  may  make  what  disposition  of  it  he  pleases,  and 

may  surrender  it  absolutely,  or  for  any  limited  time. 
I  Roll.  Rep.  But  such  disposition  is  not  to  receive  the  same  favourable  in- 

109.  138.  isz-  terpretation  that  wills  and  devises  do  at  common  law ;  for  a  man 
Co.Copyh.  97,  jj^^y  ^g  ^g||  Qj.jgj.  ^  surrender  in  his  life-time,  according  to  the 

rules  of  law,  as  he  may  any  deed  to  pass  a  freehold  estate. 

Therefore,  if  a  copyholder  in  fee  surrenders  to  the  use  of  A. 

and  B.^  and  the  longer  liver  of  them ;  and  that  for  want  of  issue 

of  ^.  the  lands  shall  remain  to  the  youngest  son  of  J.  S. ,-  in  this 

case  A.  has  but  an  estate  for  hfe,  for  an  estate-tail  in  copyhold 

lands  shall  not  pass  by  implication. 

So,  if  a  copyholder  surrenders  {b)  habend.  a  tempore  mortis  of 

the  copyholder,  to  the  use  of  another  and  his  heirs,  this  is  merely 

void ;  for  a  copyholder  in  fee  can  no  more  surrender,  habend. 

after  his  death,  than  a  tenant  in  fee  can  convey  his  lands,  habend. 

after  his  death ;  for  then  he  should  leave  a  particular  estate  in 

himself,  which  is  against  the  rules  of  law. 


Cro.  Car.  366 
Bro\sTil.  127. 
Noy,  I J  2. 
adjudged. 


Cro.  Ja.  376. 
Sympson  and 
Soudi  em,  ad- 
judged, 
rz  Bulst.  27a. 
S.  C.  Godb. 
564.  S.  C. 
II2R0U.  Abr. 

791.  S.  C.  Dubitatur  Id.  794.  S.C.  adjudged.  But  i  Roll.  Rep.  109.  137.  is 3-  S.  C.  said  to 
have  been  differently  adjudged.  But  see  i  Watk.  Copyh.  198 — 2io.[|  (b)  So,  if  he  surrenders 
post  mortem  suam  in  manut  domini  ad  Mum,  &c.  4  Leon.  8.  Cro.  Eliz.  19.  Roll.  Rep*  25^. 
Bulst.  274.     Godb.451. 

4  Co.  49.  b.  If  the  limitation  of  the  use  be  (c)  general,  then  cestui  qui  use 

(c)  The  sur-  taketh  but  an  estate  for  life ;  for  copyhold  estates,  as  a  necessary 
the  use  of  a      Consequence  upon  the  custom,  shall  be  directed  by  the  rules  of 

law, 
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law,  unless  within  the  manor  there  be  a  special  custom  to  the  stranger  for 
contrary;    as  that  sibi  4"  ^'^>  or  sibi  8f  assignatis^  or  such  like  ^""'^"^^  ^"^•^'^  j 
words,  shall  create  a  fee.  ^^^  ^^^^^ 

deree,  habend.  to  him  and  his  heirs,  and  what  estates  he  had,  Godb.  137.,  dubitatur. 

If  A.  be  tenant  for  life,  the  remainder  to  B.  in  fee  of  copy-  Sand.  149. 
hold  lands,  and  B.  surrender  to  the  use  of  ^.  for  his  life,  the  re-  Sid.  360. 
mainder  to  C.  this  shall  enure  as  an  immediate  settlement  upon  *  c^aj^iJJ*  j 
C,  and  not  by  way  of  remainder ;  for  though  it  is  void  as  to  ^.,     *   "    •' 
and  his  estate  is  not  increased  thereby,  yet  being  in  the  nature  of 
a  limitation  of  an  use,  the  interest  vests  in  C.  immediately. 

II  If  a  copyholder  having  an  estate  pur  autre  vie  surrender  all  Doe  v.  Cow- 
his  estate  in  remainder,  reversion  or  expectancy,  to  the  use  of  ^^"S.  6  T.  Rep. 
his  will,  and  afterwards  take  the  fee  by  descent,  and  then  de-    ^' 
vise  the  fee,  the  fee  will  not  pass ;  for  the  surrender  to  the  use  of 
the  will  only  operates  on  the  estate  which  the  surrenderor  has 
at  the  time  of  making  the  surrender.  || 

4.  Of  the  Pff-joer  and  Authority  of  the  Lord  and  Steward,  and 
therein  of  the  Differ eyice  of  their  Acts. 

Every  lord  of  a  copyhold  manor  hath,  as  {a)  incident  to  such  (a)  If  there  i» 
manor,  a  court,  which  he  is  (b)  compellable  to  hold  for  deter-  an  honour  con- 
mining  the  (c)  controversies  of  his  {d)  tenants,  accepting  their  raTman°ors  an^d 
surrenders,  Sfc.  there  are  seve- 

ral  copyholders 
belonging  to  the  several  manors,  though  there  is  but  one  court  held  for  them,  yet  they  are 
<}rtmi  several  and  distinct  courts.  Cro.  Car.  366.  Jones,  343.  S.  C.  (jb)  Not  by  action  on  the 
<:ase,  but  by  suhpcena  in  Chancery.  Cro.  Ja.  368.  a  Bulst.  336.  (c)  A  copyholder  surrenders 
to  the  use  of  A.  in  trust,  that  he  shall  hold  the  land  until  he  hath  levied  a  certain  sum  of 
money,  and  that  afterwards  he  shall  surrender  to  the  use  oiB. ;  the  money  is  levied;  A.  refuses  to 
surrender ;  B.  exhibits  a  bill  to  the  lord  of  the  manor  against  A.,  v^ho,  upon  hearing  the  cause, 
decrees  against  A.  that  he  shall  surrender ;  A.  refuses ;  the  lord  may  seise,  and  admit  B.,  for 
he  is  chancellour  in  his  own  court,  i  Leon,  {d)  But  not,  where  he  is  a  party  interested  him- 
self.    Salk.  185. 

The  lord  himself  may  make  admittances  or  grants  at  any  place  4  Co.  a6.  b. 
{e)  out  of  the  manor,  for  he  is  not  confined  any  more  than  any  Co.  Lit.  59.  a. 
other  person,  from  granting  an  estate  at  will  where  he  pleases.       coivholder^ 
cannot  surrender  to  the  lord  into  the  hands  of  tenants,  &c.  out  of  court,  without  a  particular 
custom.     Co.  Lit.  59. 

But  it  being  only  custom  which  enables  the  steward  to  make  4  Co.  46.  b. 
such  admittances  or  grants,  that  which  he  doth  he  must  do  {f)  */  \-^^)  ^"' 
upon  the  manor,  (^)  imless  there  be  a  custom  to  keep  a  court  ^g  (^versltvof 
out  of  the  manor.  opinions.    By 

Co.  Copyh. 
and  4  Co.  26,  %j.  Roll.  Abr.  527.,  the  steward  cannot  make  any  grants  or  admittances  at  a 
court  held  off  the  manor.  By  Cro.  Eliz.  103.,  if  the  lord  grants  the  freehold  of  the  copyhold 
lands,  the  grantee  may  hold  a  court  where  he  will  to  make  admittances  and  grants.  By  Co. 
Copyh.  lai.  Leon.  >89.  Roll.  Abr.  505.,  the  steward  may  make  admittances  at  a  court 
holden  off  the  manor.  By  Cro.  Ja.  526.,  surrenders  to  the -steward  out  of  court,  adjudged 
good;  and  by  i  Salk.  184.  a  steward  of  a  manor,  with  power  to  make  a  deputy,  makes  B. 
his  deputy :  B.,  by  wTiting  under  his  hand  and  seal,  makes  C.  his  deputy  to  take  a  surrender 
of  G.  C.  takes  the  surrender  out  of  court,  and  well.  Ld.  Raym.  658.  S.  C.  Com.  84.  S.  C. 
12  Mod.  466.  S.  C.  There  is  as  much  reason  that  the  steward  should  take  surrenders  out 
of  the  maaor  as  the  lord ;  per  Cur.    {§)  As  if  a  lord  being  seised  of  two  or  three  manors, 

hath. 
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hath,  time  out  of  mind,  within  one  of  his  manors,  kept  courts  for  all  his  said  manors,  &c. 
Co.  Lit.  58.    Cro.  Car,  367. 

4  Co.  30.  b.  A  steward  retained  by  parol  is  a  good  steward  to  (a)  all  intents 

Cro.  Ja.  S3^-     and  pui-poses,  either  to  take  surrenders  or  make  admittances  up- 
Godb.  142.       ^jj  voluntary  grants;  but,  if  the  retainer  be  (b)  general,  the  lord 
(^''"Thimls  of  may  discharge  him  at  pleasure. 
necessity  done 

by  a  steward,  though  he  acts  by  a  counterfeit  authority,  or  one  that  is  voidable,  are  good ;  as 
admittances  upon  descent  or  surrender ;  for  if  in  shew  and  appearance  he  is  steward,  it  is  suf- 
ficient, for  he  acts  only  as  custom's  instrument.  Co.  Copyh.  124.  But  voluntary  grants  by 
such  a  steward  are  not  good.  So,  if  a  lord  commands  his  steward  not  to  grant  such  lands  by 
copy,  and  he  doth,  it  is  void.  So,  if  in  his  grants  he  diminishes  the  ancient  rents  and  services. 
Co.  Copyh.  125.  —  Also,  if  one,  who  has  no  manner  of  pretence  or  colour  for  keeping  comts, 
assumes  the  steward's  place,  whatever  he  doth  will  be  void,  especially,  if  a  precept  be  not  given 
to  the  bailiff  of  the  manor  to  give  him  warning.  Co.  Copyh.  125,  126.  (b)  But  a  general  re- 
tainer by  patent  is  for  life.     4  Co.  30. 

Co.  Copyh,  A  steward  cannot  de  communi  jure  make  an  under-steward, 

129.  Nov,  2.  unless  he  have  power  by  his  patent,  or  be  an  infant,  that  hath 
29-  (^)  ^'^e  the  office  by  (c)  descent,  or  a  person  of  that  quality,  that  it  will 
stewardship  to  ^^  ^  disgrace  to  him  to  hold  the  courts ;  as  if  he  be  an  earl,  Sfc, 
an  infant  in  reversion,  exercend.  lier  se  vel  per  sufficient,  depiifat.  stium,  held  good.  Co. 
Car.  556. 

Cro.  Eliz.  48,  A  lord  of  a  manor  makes  a  steward  ad  exequend.  per  se  vel 
Leon,  289.  sufficient,  deputat.  suum,  who  makes  A.  his  deputy  j^ro  hue  vice  to 
^'&'u\^h^^^^'  ^^^  ^  surrender  of  baron  and  feme,  to  the  use  of  the  baron  and 
holder  bein^in  f^"^^f<^i' their  lives,  remainder  over  in  fee,  Sf  tdtei-im  adfacicnd. 
Ireland,  the  4*  exequend.  quantum  in  me  est.  A.  by  force  of  this  deputation  takes 
steward  of  a  a  surrender  from  the  baron  and  feme  upon  condition,  that  the 
manor  made  a  ^oxd  shall  grant  it  to  them  for  their  lives,  remamder  over  in 
on™To^r(H:eive  f^^'  ^^  was  agreed,  that  the  deputation  pro  hac  vice  (d)  was  good, 
a  surrender  and  that  though  the  authority  to  take  the  surrender  was  abso- 
from  him         lute,  and  A.  took  it  upon  condition,  yet  it  was  good  by  reason 

there;  and  it    ^f  ^j^g  words  et  ulterius  ad  faciendum.   &c. 
was  holden  a  u  ? 

good  surrender.  4  Leon.  iii.  ||So,  a  surrender  to  the  deputy  of  a  deputy-steward  out  of  court 
hath  been  holden  to  be  good.  Parker  v.  Keck,  i  Com.  Rep.  84.  i  Lord  Raym.  658.  S.  C. 
I  Salk.  95.  S.C.  12  Mod.  466.  S.  C.|| If  one  cannot  come  into  court  to  surrender  in  per- 
son, the  lord  may  appoint  a  special  steward  to  go  to  him  and  take  the  surrender.    Leon.  36. 

(I)  Of  Fines  payable  by  Copyholders  :  And  herein, 

I.   Where  a  Tine  shallhe  said  toheduc^  and  bywhom,  and  to 'whom 

payable. 

Co.  Litt.  59.  b.    A   FINE  may  be  due  by  custom  on  every  change  of  the  tenant, 

Roll.  Abr.  52.  whether  bv  act  of  God  or  the  party,  and  on  every  change 

{e)  For  a  cus-    ^  ^     j^^.^    ,      ^^^  ^f  (.  ^^|  ,^  ^^j 

torn  to  have  a  '     ♦^  .       ". 

fine  on  the  change  of  the  lord  of  the  manor,  by  alienation  or  demise,  is  against  law;  for  by 

this  means  the  tenant  might  be  oppressed  by  a  multitude  of  fines.    Co.  Lit.  59.  b. 

Duke  of  So-  [Where  by  the  custom  of  a  manor,  general  fines  are  due  on 

merset  v.  the  death  of  the  last  admitting  lord ;  husband,  tenant  for  life 

France,  i  Str.  ^jj^^j^j.  ^  marriage-settlement,  is  entitled  to  a  fiiie  upon  the  death 
54.     or  .41.  Qi^Yda  wife,  the  la^t  admitting  lady.] 

12  If 
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If  a  copyholder  in  fee  surrenders  to  the  use  of  one  for  life,  and  Roll.  Abr.  505. 
tenant  for  life  dies,  he  may  enter  without  any  new  admittance,  9  Co.  107.  Co. 
or  paying  any  fine,  for  he  has  his  old  estate  in  him.  Copyh.  157. 

If  a  copyholder  in  fee  surrenders  to  the  use  of  one  for  life.  Roll.  Abr.505. 

the  remainder  to  another  for  life,  remainder  to  another  in  fee,  by  Moor,  358. 

this  but  (a)  one  fine  is  due,  for  the  particular  estates  and  remain-  t^J'        '<.  r^ 
1  1  ^  ^  ^  EI1Z.C04.  S.C. 

ders  are  but  one  estate.  ^  L^y  ^Qg 

S.P.  adjudged, 
(a)  [In  Ventr.  260.  it  is  resolved,  that  the  lord  may  assess  one  fine  for  the  particular  estate, 
and  another  for  the  remainder.  And  in  the  same  case,  i  Mod.  lao.  Holt  C.  J.  saith,  "  If 
"  a  fine  be  assessed  for  the  whole  estate,  there  is  an  end  of  the  business  :  but  if  a  fine  be  as- 
"  sessed  only  for  a  particular  estate,  the  lord  ought  to  have  another."]  ||  If  the  lord  remit  the 
fine  upon  the  admission  of  the  tenant  of  life,  he  does  not  thereby  discharge  the  remainder- 
men; nor  can  he  in  that  case  charge  the  whole  upon  the  remainders.     13  Ves.  246.  352. || 

II  It  would  seem,  that  a  fine  may  be  taken  by  special  custom  on  Barnes  v. 

the  accession  of  a  remainder-man.  Corke,  3  Lev. 

308.    Doe  V. 
Jenney,  5  East,  522. 

But  on  the  surrender  of  a  remainder  to  a  person  to  whom  it  Cro.  Ja.  31. 
was  not  originally  limited,  that  person  must  be  admitted  and  ^  ^i"''"-  ^^3- 
pay  a  fine:  for  though  the  admission  of  the  particular  tenant  wtlf 

was  the  admission  of  the  original  remainder-man,  it  was  not  of  Gilb.  Ten.  N. 
the  purchaser.  Ixxvii. 

So,  if  a  remainder-man  die,  the  admission  of  the  particular  i  Burr.  aij. 
tenant  will  not  extend  to  his  heir;  for  the  heir  takes  from  the 
person  in  remainder  and  not  immediately  from  the  original  sur- 
renderor. II 

Tenant  for  life,  and  he  in  remainder  join  in  a  grant  of  their  3  Leon.  9. 
copyhold ;  but  one  fine  is  due ;  for  if  a  surrender  be  made,  and 
after  a  recovery  be  had  by  plaint,  in  nature  of  a  writ  of  entry  in 
the  post,  for  the  better  assurance,  S^c,  but  one  fine  is  due. 

Tenant  in  [b)  dower,  or  by  the  curtesy,  of  copyhold  lands  Co.  Copyh. 

where  the  custom  allows  of  such  estates,  shall  pay  a  fine.  '54, 155- 

^  -^  {b)  In  case  of 

■A  widow's  estate,  it  is  said  to  be  resolved  and  agreed  in  Lex  Customar,  156.,  that  no  fine  is 
due ;  but  qu.  of  this ;  for  though  the  estate  be  adjudged  in  the  woman,  yet  that  is  no  arf^ument 
she  shall  pay  no  fine;  for  the  estate  is  in  the  heir  by  descent,  and  yet  he  shall  pay  a  fine. 

If  there  be  a  custom  for  a  copyholder's  lands  to  be  extended,  Co.  Copyh. 
the  extendor,  upon  his  admittance,  shall  pay  a  fine.  154,  155. 

If  there  are  two  jointenants  of  copyhold  lands,  and  one  dies,  Co.  Copyh. 
the  survivor  shall  have  all  without  admittance  or  paying  a  fine.    158- 

[But  tenants  in  common  shall  be  severally  admitted,  and  pay  i  P.  Wms.  ai. 
several  fines.  ^  Ld.  Raym. 

.         .  .  631. 

The  lord  is  entitled  to  a  fine  from  the  assignees  of  a  bankrupt ;  Druiy  y. 
to  avoid  which,  it  was  recommended  by  Lord  Hardwicke  to  ex-  Mann, 
cept  copyholds  out  of  the  deed  of  assignment,  that  when  a  pur-  '  •^"'*  95* 
chaser  should  be  found,  the  commissioners  miffht  assign  to  him  in 
the  nrst  mstance. 

II  The  lord  is  entitled  to  a  fine  from  the  executor  of  a  termor,  Earl  of  Bath 
if  the  term  be  limited  on  a  surrender,  or  created  by  devise :  not  v-  Abney, 
so,  if  it  be  created  by  demise  on  licence ;  for  in  this  case  the  ^  ^^^^-  *^®' 

term 
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Hauchert's       term  is  not  a  copyhold,  but  a  common  law  interest ;  the  termor 

case.  Dyer.      Joes  not  become  tenant  to  the  lord,  and  requires  no  admittance; 

*^^  and  of  course  his  executor  requires  none:    but  in  the  other 

case  the  term  is  holden  of  the  lord  by  copy ;  the  termor  is  his 

tenant,  and  of  course  must  himself,  as  well  as  his  representative, 

be  admitted  and  pay  his  fine.|| 

2.  At  'what  Time  and  Place  payable. 

Roll.Abr.506.  No  fine  is  due,  either  upon  a  [a)  descent  or  surrender,  [b)  till 
4  Co.  28.  a.  admittance,  for  that  is  the  cause  of  the  fine ;  and  therefore,  if 
Co  Conyh        (^^  after  admittance,  the  tenant  deny  to  pay,  it  is  a  forfeiture. 

160.  Holder  V.  Preston,  a  Wils.  401.  Graham  v.  Sims,  i  East  63  a.  (a)  And  therefore  if  the 
heir  waves  the  possession,  and  refuses  to  be  admitted,  he  shall  pay  no  fine.  Sid.  58.  i  Watk. 
Copyh.  322.  Watk.  Gilb.  Ten.  N.  cxli.  If  the  heir,  as  he  may,  surrenders  before  admittance, 
qu.  Whether  the  lord  be  obliged  to  admit  the  surrenderee  before  the  heir  has  paid  his  fine  ? 
and  if  he  does,  what  remedy  the  lord  has  afterwards  for  such  fine?  Vide  4  Co.  22.  b.  23.  b. 
Leon.  174. —  {b)  [In  some  manors  no  fine  is  due  upon  the  admission  of  the  heir.  3  T.  Rep. 
162.  A  fortiori^  not  upon  a  mere  covenant  by  the  copyholder  to  surrender,  though  such 
covenant  be  presented  by  the  homage.  Rex  v.  Lord  of  the  Manor  of  Hendon,  2  T.  Rep.  484.] 
(c)  If  the  fine  be  uncertain,  the  tenant  is  not  bound  to  pay  it  presently,  because  be  could  not 
tell  what  it  would  be ;  but  he  must  pay  it  in  convenient  time,  else  the  lord  may  appoint  a  day 
for  him  to  pay  it  in ;  but  a  fine  certain  he  must  pay  presently  upon  admittance.  4  Co.  28.  a. 
13  Co.  2.  Co.  Copyh.  160.  —  But  by  Cro.  Eliz.  779.,  Moor,  622.,  when  a  fine  is  certain,  the 
heir  ought  to  tender  it  upon  his  prayer  to  be  admitted.  ||If  the  lord  assess  an  uncertain  fine, " 
when  in  truth  the  fine  should  be  certain,  the  tenant,  in  order  to  prevent  forfeiture,  should 
tender  what  he  conceives  to  be  the  certain  fine.     Gardiner  v.  Norman,  Cro.  Ja.  617.II 

4  Co.  22.  Although  the  admittance  of  tenant  for  life,  is  an  admittance  of 

Mod.  120.         him  in  remainder  to  vest  the  estate  in  him  ;  yet  the  lord,  where 

by  custom  he  is  entitled  to  a  fine  from  such  remainder-man,  shall 

not  have  it  before  the  death  of  tenant  for  life,  for  then  the 

remainder  man  becomes  his  tenant. 

Yaxley  v.  [As  the  lord  may  assess  a  fine  out  of  the  manor,  so  also  may 

Rainer,  i  Ld.    he  appoint  a  place  for  payment  out  of  the  manor.     |1  But  in  case 

Raym.  44.         ^f  fox-fgiture  the  Court  said  it  might  have  been  otherwise.     But 

qu.  the  difference ;  and  qu.  whether  the  lord   can,  in  any  case, 

oblige  the  tenant  to   go   out  of  the   manor,    except  it  be  by 

custom,  to  a  Court  within  the  same  honour.     In  this  case  of 

Yaxley  v.  Rainer,  the  fine  was  for  licence  to  alien,  which  may 

be  payable  by  special  custom ;  for  there  is  an  express  provision 

in  the  statute,   1 2  Car.  2.  c.  24.  §  6.  to  prevent  the  abolition  of 

any  fines  for  alienation  due  by  particular  customs  of  particular 

manors  and  places,  other  than  fines  for  alienations  of  lands  or 

tenements  holden  immediately  of  the  king  in  capite.  [| 

3.  Of  the  Ceitainty  and  Reasonableness  of  the  Fine. 

Co.  Lit.  59.  b.       Fines  [d)  uncertain  must  be  {e)  reasonable,  and  {f)  their  rea- 
60.  a.    {d)  A    sonableness  shall  be  discussed  {g)  by  the  justices,  (h)  upon  the 
few  mstances    ^^^^  circumstances  of  the  case,  for  (z)  if  the  fine  is  unreasonable, 
finesrshalT  not  the  copyholder  is  not  bound  to  pay  it. 
destroy  the 

custom  for  fines  certsdn.  Godb.  265.  For  there  are  scarce  any  copyholds  on  the  rolls  of 
which  it  does  not  appear,  that  sometimes  more,  and  sometimes  less  ha;>  been  paid.  Lit.  Rep.  251. 

Vide 
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Vide  2  Bulst.  32.  {e)  What  shall  be  adjudged  a  reasonable  fine  or  not,  vale  1.3  Co.  3. 
Roll.  Rep.  75.  "Cro.  Car.  196.  Cro.  Ja.  671.  And  where  lords  shall  be  restrained  in  equity  from 
demanding  arbitrary  and  unreasonable  fines,  a  Chan.  Rep.  134.  a  Vcrn.  367.  Abr.  Eq.  1 20.  [A 
bill  in  equity  cannot  be  brought  by  a  single  copyholder  to  be  relieved  against  an  excessive  fine, 
in  regard  the  fine  insisted  on  to  be  excessive  ought  to  be  tried  by  a  jury.  But  Lord  Chancellour 
King  admitted,  that  a  bill  might  lie  in  order  to  settle  a  general  fine  to  be  paid  by  all  the  copyhold 
tenants  ofa  manor,  to  prevent  a  multiplicity  of  suits.  Cowperv.  Clerk,  3  P.  Wins.  156.]  (/)'1'\^ 
lord  is  not  bound  to  aver  or  shew  that  the  fine  assessed  is  reasonable;  but  it  is  on  the  cojiyholder  s 
part  to  shew  from  the  circumstances  of  the  case,  that  it  is  unreasonable.     Hob.  135.    (.i?)Foi' 

thi      "    •"  ' '  ..:..^.^"« 

to 

and^ 

practice  is  to  resort  to  equity,     Dougl.  726-7.]     (i)  4  Co.  27.  b.  S.  P. 

Two  years'  value  for  a  fine  for  an  admittance  upon  a  surrender,  13  Co,  3. 

was  adjudged  to  be  unreasonable;  but  in  cases  where  copyholds   ^'^^^ ?,^^^^^i^\ 

are  only  for  life,  and  come  into  the  lord's  hands,  there  the  in-  see^tobenow 

terest  passes  from  the  lord,  and  so  arhitrio  domini  res  cestimari  settled,  that 

debet;  but  in  case  ofa  surrender  he  is  only  an  instrument.  where  the  lord 

is  compellable 

to  admit,  and  the  heirs  of  the  person  admitted  are  also  subject  to  fines  on  the  devolution 
of  the  estate,  the  fine  must  not  exceed  two  years'  improved  value  of  the  lands  without  deduc- 
tion for  the  land-tax,  or  any  thing  but  quit-rents  :  but,  that  where  the  admission  is  not  com- 
pulsory, in  voluntary  grants ;  or  in  copyholds  for  lives,  where  there  is  no  right  ot  renewal; 
or,  where  in  cases  of  inheritance  the  fine  is  only  payable  on  admission  of  the  'purchaser^ 
whose  heirs  are  not  fineable;  the  lord  is  under  no  restriction,  and  may  exact  a  fine  to  any 
amount.  See  Watk.  n.  cii.  and  civ.  to  Gilb.  Ten.  443,  444.  aWils.  401.  Grant  v.  Astle, 
Dougl.  727.     Wharton  v.  King,  Anstr.  659,1) 

A  custom  to  pay  on  admittance  tantam  denariorum  summaiih  Carth,  12. 

quantam  terrcB  vel  tenementa  valebant  tempore  talis  admissioniSi  ^   ^  J^^p^^.  ' 

non  ainplius^  is  a  good  and  reasonable  custom,  although  objected,  kj„s  and  Titus. 

that  the  value  of  land  is  uncertain,  and  it  would  be  in  the  power  a  show.  507. 

of  the  tenant  to  make  the  fine  of  a  very  Ioav  value  by  not  culti-  pi.  471- 

vating  the  land.  Skin.  247. 

^  pl.2.Comb,43. 

3  Lev,  255.  3  Mod,  J32.  S.  C.  [That  the  fine  was  to  be  according  to  the  improved  value  was 
ruled  by  Lord  Hardwicke,  C.  J.  at  nisi  prius.     Halton  v.  Hassel,  a  Str.  104a.] 

Where  a  copyholder  hath  several  parcels  of  land  by  several  4  Co.  28.  a. 
tenures,  the  lord  ought  to  assess  and  demand  his  fine  severally  JJ^JjJ)J^*J,^^j 
for  both ;  for  the  fine  for  one  may  be  reasonable,  and  for  another  ^,'^  j-jj^  ^-^^ 
unreasonable;  and  if  such  a  copyholder  surrenders  to  the  use  of  Moor,  622. 
another,    and  he  is  admitted  tetietid.  per  afitiqua  savitia,  the  S.  C.  resolved 
fine  must  be  severally  assessed.  of  Dtdton'^nd 

Hammond.    See  ace.  Dougl.  722. 

[4.  Remedy  for  the  Fine.'] 

II  When  the  fine  is  regularly  assessed,  (for  a  regular  assessment  iWatk.Copyh. 
{k)  is  absolutely  essential,  though  it  is  not  necessary  (/)  that  it  be  ^J^'^^^f  °JJ^  ' 
entered  on  the  rolls,)  the  specifick  sum  so  assessed  must  be  de-  '^^^^'  (/jLorJ 
manded   of  the  person  {m)   of  the  tenant  by  the  lord  or  his  Northwick  v. 
steward ;  for  if  a  larger  sum  than  is  due  be  demanded,  a  new  Stanway, 
demand  of  the  precise  sum  must  be  made  before  he  can  recover  ^  ?^5g,^n'  ^ 
at  law:    for  he  shall  not,  on  such  former  demand,    recover  Le,nman, 
wnat  is  actually  due,  but  judgment  shall  be  given  against  him  (w).  Hob.  135. 

Vol.  II.  Q  So, 
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Trotter  T.         Soj  if  ft  larger  surn  be  assessed  than   ought  to  be   assessed, 
Blake,  a  Mod.  though  the  lord  remit  the  excess,  and  demand  only  the  sum 

339.  (72)  Titus  actually  due,  a  new  assessment  must  be  made  to  entitle  the 
V.  rerkins.         i     j  ^  i 

Skin.  .49.     .  ^''''^  ^°  proceed. 
Lord  Northwick  v.  Stanway,  ubi  supra. 


.$a- 


5)4- 


Lord  Kensing- 
von  V.  Mansell, 
i3  Ves.  240. 


T  Lutw.597. 
Cliff,  244. 
.,  Lev,  a6r. 

Whitfield  V. 
Hunt, 

-Oougl.  J27.  n. 
'  .-rant  v.  Astle, 
i..'.  731.  n. 

;L  ibid. 


In  the  cases  of  feme  coverts  and  infants  who  are  entitled  by 
descent  or  surrender  to  the  use  of  a  will,  it  is  provided  by  stat. 
9  Geo.  c.  29.  that  if  they  do  not  come  in  to  be  admitted  in 
person,  or  the  former  by  their  attornies  (which  they  are  thereby 
empowered  to  make),  or  the  latter  by  their  guardians,  or  having 
no  guardians,  by  their  attornies  (which  the  act  empowers  them 
to  appoint^,  at  one  of  the  three  then  next  courts,  the  lord  or 
steward,  due  proclamations  having  been  made  in  such  several 
courts,  may  appoint  such  guardians  or  attornies  for  the  purpose 
of  admission,  and  thereupon  impose  the  just  fines.  And  if  such 
fines,  having  been  demanded  by  the  bailiff  or  agent  of  the  lord, 
by  a  note  in  writing  signed  by  the  lord  or  his  steward  left  with 
the  infant  or  feme  covert,  or  with  the  guardian  of  the  infant, 
or  husband  of  the  feme  covert,  or  with  the  tenant  or  occupier 
of  the  tenements  to  which  the  infant  or  feme  covert  was 
admitted,  shall  not  be  paid  or  tendered  to  the  lord  or  steward 
within  three  months  after  such  demand  made,  the  lord  is  em- 
powered to  enter  and  take  the  profits,  (but  without  liberty  to 
fell  timber,)  until  such  fines,  and  the  consequent  expences  are 
satisfied,  rendering  an  account  of  such  profits  annually,  and 
paying  over  the  surpkis  to  the  persons  entitled. 

But,  if  the  husband  of  a  feme  covert,  or  the  guardian  of  an 
infant,  pay  such  fines,  the  act  directs  them  to  reimburse  them- 
selves out  of  the  profits  of  the  estates. 

This  act  is  confined  to  the  two  cases  expressed,  viz.  by 
descent  or  surrender  to  the  use  of  a  will ;  and  does  not  apply  to 
a  title  under  a  deed ;  and  therefore  to  a  bill  by  the  lord,  stating 
a  title  in  remainder  by  deed  of  appointment  under  a  settlement, 
and  an  admission  of  the  tenant  for  life  without  fine,  he  having 
paid  a  fine  upon  a  former  admission  under  his  original  title, 
and  upon  his  death  praying  a  discovery  and  production  of  the 
deed  in  aid  of  an  action  under  the  statute,  a  demurrer  was 
allowed.  1| 

[If  a  copyholder  refuse  payment  of  a  fine,  debt  lies  against 
him.     And  it  will  lie  at  the  suit  of  the  lord's  executor. 

General  indehitatus  assumpsit  will  also  lie.  But  in  assumpsit  for 
the  recovery  of  an  arbitrable  fine,  the  plaintiff  must  prove  that 
the  sum  stated  in  his  count  to  have  been  assessed,  amounts  to 
two  years'  value  of  the  estate,  because  he  cannot  recover  a  less 
sum  than  that  laid  in  the  declaration. 

If  the  action  be  for  several  fines,  the  declaration  may  state 
generally,  that  the  defendant  was  indebted  to  the  plaintiff  in 
such  a  sum,  {viz.  the  amount  of  all  the  fines  due,)  Ibr  reason- 
able fines  due  and  payable  to  him.  But  if,  in  such  case,  any 
count  state  one  fine,    although  the    other   state  several,    and 

there 
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there  are  entire  damages,    and  judgment  for  the  plaintiff,  it 
is  error. 

And  independently  ©n   the  above  act    of   9  Geo.  3.   c.  9.,  Evelyn  v.  Chi- 
assumpsitWiW  lie  for  a  fine  assessed  on  the  admission  of  an  infant,  Chester,  3  Burr. 
as  it  semed  to  Yates  i.,  'whilst  he  is  an  infant;    but  certainly  ^^^^" 
after  he  comes  of  age,  and  continues  to  enjoy  the  estate.] 

II  But  a  fine  will  be  no  charge  on  the  lands ;  and  therefore  Hitcham  v. 
the  persons  entitled  to  fines  unpaid  can  have  no  action  or  bill.  Finch,  i  Roll. 
or  other  remedy,  against  a  purchaser  or  surrenderee  for  any  -A^^r-t^t.  Chan- 
fines,  which  became  payable  before  the  purchase.  ||  v>  (.  ;• 

(K)  Of  the  Extinguishment  of  the  Copyhold :    And 

herein, 

I.   Where  the  whole  Copyhold  shall  he  extinguished  or  suspe7ided. 

TF  a  copyholder  in  fee  {a)  accepts  a  lease  for  years  of  {h)  the  2  Co.  16.  b. 

same  land  from  the  lord,  this  determines  his  copyhold  estates.  ^*''^''-^^-  ^°^- 

^•^  Moor,  1 84.  and 

vide  2 'Leon.  j2.  Lev.  70.  Latch.  213.  Cro.  Ja.  84.  3  Bulst.  81.  Brownl.  33.  4  Co.  31. 
(a)  So,  if  the  lord  leases  the  copyhold  to  another,  and  the  copyholder  accepts  an  assignment 
Irom  the  lessee,  his  copyhold  is  extinct,  a  Co,  17.  Leon.  170.  And.  191.  Gouldsb.  34.  Roll. 
Abr.  510.  S.  C.  (b)  But  if  he  takes  a  lease  for  years  of  the  manor,  that  is  only  a  suspension 
of  his  copyhold  during  the  term.   Per  Cro.  Ja.  84.    Sav.  70.    But  per  Cro.  Eliz.  7.  Moor,  185. " 

it  is  extinguished. But  the  lessee  may  re-grant  the  copyhold  again  to  M'hom  he  pleases. 

4  Co.  31.  b. If  the  copyholder  joins  with  his  lord  in  a  feoftinent  of  the  manor,  his  copyhold 

is  thereby  extinct.     Godb.  11. 

If  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under  the  And.  199. 
lord's  hand,  this  determines  his  copyhold :  so,  if  he  accepts  an  ^^^tch.  213. 
estate  for  life  by  parol,  if  livery  be  made ;  otherwise,  not ;  for 
else  nothing  but  an  estate  at  will  passes,  which  cannot  merge  an 
estate  at  will. 

If  a  copyholder  release  to  his  lord,  this   extinguisheth  the  Hut.  81.  Keb. 
copyhold  :  so,  if  the  lord  sell  the  freehold  of  the  inheritance  of  ^°^'  Leon, 
the  copyhold  to  another,  and  then  the  copyholder  (c)  release  to  ^°^"  Cio.  Ehz. 
the  purchaser,  this  extinguisheth  the  copyhold  interest.  thou'^h  a  re- 

lease cannot  in 
its  ovm  nature  pass  away  a  possession,  yet  it  may  amount  to  a  signification  of  the  tenant's  mind 
to  hold  the  land  no  longer ;  and  the  rule  is,  that  any  thing  amounting  to  a  determination  of 
the  copyholder's  will  to  hold  no  longer,  extinguisheth  his  copyhold.  Vide  the  authorities 
sapra. 

If  A.  is  tenant  in  tail  of  a  copyhold,  and  it  is  found,  that  by  Carter,  6.  22. 
the  custom  it  cannot  be  barred  but  by  seizure  of  the  lord,  for  Taylor  and 
forfeiture,  S,'  non  aliter  nee  alio  modo^  and  A.  accepts  a  feoffment  ^j^^j  ^jr 
of  his  copyhold  lands;  the  copyhold  is  suspended  but  not  de-  ieisedofa^"^ 
stroyed,  quoad  his  issue :  but,  if  A.  afterwards  le\'ies  a  fine  of  the  manor  in  right 
land,  though  the  copyhold  interest  cannot  pass,  yet  it  may  be  of  his  wife,  lets 
4)arred  and  extinguished  by  the  fine.  dentL^/for 

years,  this  doth  not  destroy  the  custom  as  to  the  ferae;  for,  after  the  death  of  her  husband,  she 

may  demise  it  by  copy  again.     Cro.  Eliz.  459. A  copyholder  intermarries  with  the  feme 

seignoress,  this  is  no  extinguishment,  but  only  a  suspension.  Sav.  66.  Co.  Copyh.  172.— 
Soj  if  the  copyholder  hath  the  manor  in  execution.    Co,  Copyh,  172. 

Q  2  Hit 
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Dunn  V.  ||It  seems  to  be  now  settled,  that  if  tenant  in  tail  of  a  copy- 

Green,  3  P.       hold  acctpt  a  feoffment  or  other  conveyance  of  the  freehold,  the 
Wrns.9  Wynne  ^j^^^-j  ^^-q  ^^  destroyed  even  as  to  the  issue. || 
V.  Cookes,  •' 

1  Br.  Ch.  Rep.  515.  Challoner  v.  Murhall,  2  Ves.  jun.  524.  And  see  Parker  v.  Turner, 
I  Vern.393.458. 

jjyj.  6^.  If  a  copyholder  bargains  and  sells  his  copyhold  to  the  lessee 

Winch.  S.C.     for  years  of  the  manor,  his  copyhold  is  thereby  extinguished. 

I  Jones  41.  S.  C.  adjudged  ;  for,  that  in  respect  of  the  lord  his  estate  may  be  determined  by 
any  act  that  shews  it  to  be  the  will  of  the  tenant  to  hold  no  longer  by  copy. 

a  Sid.  82.  -^f  ^  copyhold  is  in  the  hand  of  a  subject,  who  after  becomes 

king,  the  copyhold  is  extinct ;  for  it  is  below  the  majesty  of  a 
king  to  perform  such  servile  services ;  yet  after  his  decease,  the 
next  that  hath  right  shall  be  admitted,  and  the  tenure  revived. 
a  Co.  1 7.  [4  Co.  The  severance  of  the  freehold,  and  inheritance  of  the  land 
24.  b.  Cro.  holden  by  copy  of  the  manor,  does  not  (a)  extinguish  or  de- 
Eliz.  103.253-  termine  the  copyhold  estate;  for  the  custom  hath  established 
ra^^But  such  ^^^  estate,  so  that  the  lord  cannot  oust  the  copyholder  so  long 
copyholder  as  he  pays  and  performs  his  customs  and  services, 
cannot  after 

alien  otherwise  than  by  decree  in  Chancery ;  by  which  it  is  said,  the  interest  in  the  land  is  not 
bound,  but  the  person  only.    4  Co.  25.  a.    Cro.  Eliz.  252. 

xCo.  26.b.  If  a  lord  of  a  manor,  having  many  ancient  copyholds  in  a 

n'ijudged.  town,  grants  the  inheritance  of  all  those  copyholds  to  another, 

ji  The  decision  the  grantee  may  keep  a  court  for  the  customary  tenants,  and 

in  this  case  surrenders,    and   make    admittances    and   grants;    for 

wasuponawrit    ,r_  '  .,„  rr-iii 

of  error  given    though  it  is  not  a  manor  m  law  tor  want  ot  treenoiciers,  yet,  as 

up  as  insup-  to  the  copyhold  tenants,  the  grantee  hath  such  a  manor  that  he 
portable ;  and  ^-,3^  j^ggp  courts. 

the  judgment  *^         '■ 

declared  to  be  "  a  strange  judgment,"  never  entered  up  by  the  direction  of  the  court :  and 
all  the  justices  and  barons  in  the  Exchequer-chamber  held  clearly,  that  the  grant  by  copy  by  the 
grantee  of  the  tVeehold  was  void.    Cro.  Eh'z.  103-4. 443-11 

2.  Whet'e  Part  only,   or  idiat  is   incident  to  it,  shall  be  ex- 

tingiiished. 

Sav.  66.  Co,  If  a  copyholder  hath  had  time  out  of  mind,  Sfc.  a  way  over 

Copyh.  172.      another's  copyhold,  and  he  purchases  the  inheritance  of  his  own 

copyhold,  yet  the  way  remains. 
8  Co.  6^.  If  the  king  is  seised  of  a  manor,  parcel  of  the  duchy,  in 

Moor,  811.  which  by  the  custom  copyholders  may  take  fire- wood,  Sfc. 
S.C.  adjudged,  growing  upon  their  copyholds,  to  be  sj^ent  in  their  houses,  and 
S.'^cyadiucf'Ted,  ^'^''  fences,  ^-c.  and  by  lease  under  the  duchy  seal  he  demises  the 
because  the  manor,  exceptis  onmibus  boscis,  subboscis,  arbm-ibus,  &,  maerem.^ 
lease  being  for  ^r.,  for  twenty-one  years,  and  after  grants  the  reversion  <^ 
years, the  trees  pycemissa  sic  except,  to  J.  S.  and  his  heirs ;  and  after  the  assignee 
nSned  parcel  ^^  ^^^  lessee  makes  a  voluntary  grant  of  a  copyhold  for  life, 
of  the  manor;  according  to  the  custom  of  the  manor;  this  grantee  shall  have 
otherwise,  if  the  estovers ;  for  the  estate  of  the  copyholder  is  not  derived 
the  lease  had  q^^  ^f  ^j^g  estate  of  the  lord,  for  he  is  but  an  instrument  to 
^^'^"^"^■^•^"-  16  make 
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make  the  grant;  but  by  the  custom  of  the  manor  it  is  established 
and  made  firm  to  the  grantee. 

So,  if  copyholders  for  life,  according  to  the  custom,  have  used  8  Co  63.  re- 
to  have  common  in  the  waste  of  the  lord,  or  estovers  in  his  solved p^rCV. 
woods,  or  otlier  profit  apprender  in  any  parcel  of  the  manor,  s  r*  g  ^**.  j 
and  the  lord  aliens  his  wastes  or  woods,  Sfc.  to  another  in  fee,  air.  S. C. 
and  after  grants  a  copyhold  messuage,  ^c.  for  life ;  such  grantee  [By  a  grant  of 
shall  have  common  of  estovers,  S)X.  notwithstanding  the  severance;  ^  manor  with 
for  the  title  of  the  copyholder  is  paramount,   and  the  custom  of  tlie^w  ^T" 
unites  the  conunon,  Sfc,  which   are  but  as  accessories  or  inci-  the  wastes  are 
dents,  so  long  as  the  messuage,  S)-c.,  being  the  principal^  is  main-  severed  from 
tained  by  the  custom.  the  manor, 

though  the  co- 
pyholder continues  to  have  a  right  of  common  thereon  by  immemorial  custom.  And  after  a 
grant  of  the  soil  of  those  wastes  to  trustees  for  the  use  of  the  copyholders  in  free  socage  the 
lands,  when  inclosed,  will  be  freehold,  and  not  copyhold.     Revell  v.  Jodrell,  2  T.  Rep.  415,] 

If  by  custom  all  the  copyholders  for  life  have  common  in  the  Cro.Ja.  253. 
[a)  waste  of  the  lord,  and  the  lord  grants  and  confirms  to  one  of  Marsham  v. 
them  and  his  heirs  all  his  copyhold  messuage  and  land  cum  per-  ^^^^I'  v^J" 
tinentiis,  he  shall  not  have  common ;  for  by  the  custom,  that  was  ^x^q%  q  ^  ^* 
annexed  to  his  customary  estate,  which  being  destroyed  by  his  Noy,  136*. 
own  act  in   making  it  a  freehold,  his  common  is  destroyed  also,  Bulst.  z. 

and  cannot  continue  without  (b)  special  words.  Brownl.  aao. 

^  2  Brownl.  209. 

S.  C.  adjudged ;  though  the  lord  granted  the  messuage,  &c.  and  all  common  thereto  apper- 
taining, for  the  common  appertained  to  the  customary  estate,  which  is  determined.  Cro. 
Ja.  253.  cited,  {a)  Otherwise,  if  they  have  common  in  the  soil  of  a  stranger.  2  Sid.  84.  «e;- 
Glyn.  Hob.  190.  {b)  Viz.  All  commons  before  used.  Bulst.  2  Vide  2  Vern.  250.  Styant 
V.  Staker ;  where  it  was  decreed,  that  the  copyholder  should  enjoy  the  common  as  before,  though 
it  was  extinct  at  law. 

[Where  a  copyholder  claims  common  in  the  wastes  of  a  ma-  i  Salk.  366. 
nor,  it  properly  and  strictly  belongs  to  his  estate,  and  if  he  en-  I'^''  Holt  C.  J. 
franchise  his  copyhold,  in  that  case  his  common  is  lost:  but, 
where  he  claims  it  out  of  the  manor,  it  belongs  to  the  land,  and 
not  to  the  estate,  and  if  he  enfranchise  the  estate  the  common 
continues.] 


(L)  Of  Forfeiture  :  And  herein, 

I.  Of  forfeiture  for  Non-attendance  at  Court,  and   not   doing 

Service. 

TF  a  copyholder,  being  (<?)  duly  summoned,  refuses  to  appear  Roll.  Abr. 
in  court,  it  is  a  (rf)  forfeiture  of  his  copyhold;  for  unless  the  506.    (r)  By 

copyholders  attend,  there  can  be  no  court  holden.  ^""^'^  opinions, 

I J  ^  a  general  war- 

rant within  the  parish  is  sufficient ;  but  now,  by  the  better  opinion,  a  general  notice  is  not  suf- 
iioient,  but  there  must  be  a  personal  summons  to  make  a  forfeiture.  Mo.  350.  3  Bulst.  80. 
268.  Cro.  Enz.505.  Noy,  58.  (f/)  The  forfeiture  is  a  determination  of  the  will,  and  the 
estate  is  immediately  in  the  lord,  as  his  reversion,  and  he  may  grant  it  to  another  before 

seisure.    Lev.  26.  adjudged.    Jones,  249. Where  there  may  be  relief  in  equity  against  a 

forfeiture.  Fi(/e  Abr.  Eq,  121.  Chan.  Ca.  95.  Skin.  142.  pi.  ij.  Preced.  Chan.  574  10586.. 
a  Vern,  537. 

Q  3  But, 
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Co.  Copyh.  But,  if  a  copyholder  is  in  debt,  and  is  afraid  to  be  arrested,  or 

159.  (a)  So,  IS    is  a  bankrupt  and  keeps  his  house,  it  is  a  good  [a)  excuse  for  his 
weakness    or      ^^^^  coming, 
a  great  office.  o 

C0.C0pjh.15  9. 

Roll.  Abr.  506.  Also,  if  the  lord  conies  to  the  copyholder,  and  requires  him  to 
Roll,  Rep.       do  his  [b)  services,  and  the  copyholder  answers,  if  they  are  due 

80^268  ^"co    ^^^  ^^^^'  ^"  *^^"^'  ^"^  ^^  ^^^^^^  ^^  ^^'^^^  ^^  ^^^  ^^^^'  whether  they 
21.  b.    (6) For  ^^^  ^^^^  ^y  law;  this  is  no  forfeiture,  being  no  wilful  refusal, 
the  non-performance  of  services  the  lord  may  either  distrain  or  seise  the  land.  Noy,  135. 
Stile,  241.  So,  if  the  copyholder  says,  if  it  be  a  court  he  will  appear  at  it^ 

(c)  But,  if  there  (c)  if  not,  he  will  not;  this  is  no  forfeiture, 
were  no  con- 
troversies about  the  court,  but  that  is  only  used  as  a  shift ;  then  it  seems  a  forfeiture,  ibid. ; 
and  vide  1  Leon.  104.,  that  continual  default  at  court  amounts  to  a  wilful  refusal. 

Dyer,  211.  If  the  jury  or  homage  refuse  to  present  the  articles  according 

Roll.  Abr  506.  to  their  oath,  this  is  a  forfeiture  of  the  copyholds. 

Where  it  is  ^'' 

necessary  that  the  cause  of  forfeiture  should  be  found  by  the  homage,  j'ff/eGodb.  47.  Palm. 
41 7«  Latch.  227.  2  Vent.  38.  [It  is  holden  by  Lord  Coke,  that  a  presentment  is  necessary 
to  make  a  forfeiture  in  those  cases,  where  the  lord  cannot  be  presumed  to  have  notice  of  him- 
self, as  if  the  tenant  commit  felony.  But  it  is  said,  jocr  Cur.  alibi,  that  a  presentment  is  not  of 
necessity,  but  only  for  the  lord's  better  instruction,  and  he  may  take  notice  himself,  if  he  will. 
And  indeed  the  reason  given  by  Coke  is  of  no  cogency,  viz.  that  because  the  lord  cannot  by 
intendment  have  notice  of  them  himself,  that  therefoi'e  he  shall  have  no  advantage  of  them 
without  presentment ;  for  if  he  can  take  notice  of  them,  why  should  he  not,  since  presentment 
is  not  that  which  gives  title,  but  only  lets  him  know  what  he  hath  a  title  to.  However,  it  is 
safe  to  get  such  things  presented,  and  if  there  be  a  custom  for  it,  it  must  be  pursued.  Gilb. 
Ten.  231.] 

2.  Of  Forfeiture  for  No7i-pai/ment  of  Rent. 

Roll.  Abr. 5  06.  If  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  copy  to 
{d)  Non-pay-  his  lord,  and  the  lord  come  upon  the  land  and  demand  his  rent 
nient  at  the      ^^  ^^  ^^^^  ^^^  ^^^  copyholder  being  present  {d)  refuse  to  pay  it, 


day  is  no  for-     ^1  .    .       re-. 
feiture  without  this  is  a  forfeiture. 


a  refusal  to  pay.     Moor,  622.    Lit.  Rep.  268. And  note,  that  for  non-payment  of  rent, 

fines,  &c.  where  a  value  may  be  set  on  them,  and  a  compensation  made  the  lord  for  any  laches 
in  point  of  time,  &c.  equity  will  relieve.    Prec.  Chan.  568,569. 

Co.  Copyh.  My  Lord  Coke  says,  that  {e)  if  the  lord  demands  his  rent  of 

162.    {e)  But  the  copyholder,  and  he  says,  that  he  wants  money,  and  entreats 

not  seem  to  be  **^^  ^°''^  ^^  forl3ear  till  he  be  provided,  that  this  is  a  forfeiture; 

law;  it  is  con-  ^^^  that  {f)  if  the  lord  makes  continual  demand  upon  the  land, 

tradicted  by  a  and  the  copyholder  is  not  there,  this  is  a  forfeiture ;  but,   if  he 

solemn  resolu-  demand  once,  and  nobody  is  there,  this  is  no  forfeiture, 
tion;  lor  his  •' 

designing  to  pay,  signifies  the  continuance  of  his  will,  and  cannot  any  way  amount  to  a 
wilful  refusal.  Roll.  Abr.  506.  Moor,  623.  Latch.  122.  Cro.  Eliz.  505.  But,  if  he  appoints 
him  to  pay  it  at  a  day  after,  at  a  certain  place  within  the  manor,  and  he  neglects,  this  is  a  for- 
feiture. Latch.  122.  cited.  N.Dyer,  211.  in  margin.  (/)  This  likewise  seems  not  to  be  law, 
being  only  a  denial  at  law,  which  cannot  amount  to  a  wilful  refusal;  for  which  virfe  Hob.  135. 
Noy,  58.    Latch.14. 122.    RoU.Abr.  506.    Cro. Eliz. 350.505. 

Lit.  Rep.  268.        A  widow  had  copyhold  lands,  and  divers  persons  came  for  the 
rent,  whom  she  put  off  with  delays ;  at  last  comes  a  young  gen- 
tleman 
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tleman  and  demands  it  j^  she  answered,  that  she  did  not  know 
him,  but  if  he  would  dance  before  her,  if  she  hked  his  dancing 
she  should  pay  him;  this  denial  was  adjudged  no  forfeiture,  not 
being  wilful. 

[The  non-payment  of  a  reasonable  fine  upon  demand  is  a  iRoll.Abr. 
cause  of  forfeiture.     Seciis,  if  it  be  unreasonable;  or  it  be  doubt-  507-  3  Lev. 
ful  whether  it  be  reasonable;  or,  whether  it  be  due  or  not;  or,  if  £°^'g^°* 
there  be  no  express  refusal ;  or,  though  there  were  such,  if  it  be 
paid  within  the  limited  time.] 

3.  Forfeiture  in'tHe  Copyholder's  taking  upon  him  to  dispose  of  the 
Copyhold,  and  make  Leases. 

If  a  copyholder  takes  upon  him  to  convey  his  copyhold  estate  Co.  Lit.  59.  a. 
to  a  stranger,  it  is  a  determination  of  his  will,  and  consequently  Co^  Copyh. 
a  forfeiture;  for  thereby  he  would  introduce  a  tenant  on  his  lord      ^' 
without  his  admittance,  and  also  destroy  the  evidence  of  its  being 
copyhold. 

But,  if  a  man  makes  a  {a)  charter  of  feoffment  of  his  copyhold  Co.LIt-jg.a. 
estate,  or  a  lease  for  life,  but  makes  {h)  no  livery,  it  is  no  for-  jfar-TaimTrTd 
feiture,  because  nothing  passes  till  then.  sells  his  copy- 

hold, it  is  said  to  be  a  forfeiture,  though  the  deed  be  not  enrolled ;  for  this  would  determine 
kn  estate  at  will.  Roll.  Abr.  507.  {b)  That  if  he  makes  a  letter  of  attorney  to  give  livery,  it 
is  a  forfeiture.    Roll.  Abr.  507. 

My  Lord  Coke  says,  that  if  tenant  for  life  of  a  copyhold  suffer  Co.  Copyh. 
a  recovery  by  plaint  in  the  lord's  court,  as  a  copyholder  of  y^^'^^s't*^  ^'^ 
inheritance,  this  is  a  forfeiture.  ^^^  \^  ^^as 

otherwise  adjudged  in  the  case  of  Bird  and  Kirk,  and  Mod.  199.  zMod.  32.  adjudged  no 
forfeiture  without  a  special  custom ;  for  the  lord  is  party  to  it,  and  can  take  no  advantage  of  it. 
jl  Besides,  the  estate  recovered  can  be  only  a  copyhold,  and  not  a  common-law  estate,  and 
therefore  the  dependency  is  not  denied.  || 

If  a  copyholder  makes  a  lease  for  years  not  warranted  by  the  Moor,  1 84. 
custom,  and  without  the  lord's  licence,  this  is  a  forfeiture,  but  ^j^-'^'i°°- 
yet  it  is  no  disseisin ;  for  such  a  lease  is  good  against  every  body 
but  the  lord. 

Also,  a  lease  for  years  by  parol  to  commence  zVz  j^^^mo  is  a  Cro.  Eliz. 498, 

forfeiture,  because  of  the  xmlawful  contract  made  to  the  lord's  Ro''- Abr.  5 07. 
J.  1      .  Moor,  39a. 

disherison.  Gilb.Ten.219. 

A  lease,  that  will  amount  to  a  forfeiture,  ought  to  have  a  Bulst.  189. 
certain  beginning  and  certain  end,  else  it  is  void,  and  carries 
but  an  estate  at  will  at  most,  which  is  no  forfeiture. 

If  a  copyholder  for  life  makes  a  lease  for  a  year,  and  then  But  for  this 
makes  another  lease  to  the  same  person  for  another  year,  to  ^'''^^  Rol'- Abr. 
commence  one  day  after  the  first  year,  and  then  surrenders  his  BulsLigo.aij, 
copyhold  to  the  lord ;  this  second  lease  not  being  warranted  by  Jones,  249. 
the  custom  is  a  forfeiture ;  for  the  land  is  charged  with  a  double  Cro.  Ja.  301. 
interest,  the  one  inprasenti,  and  the  other  infuturo.  ^^^^  ^g^' 

But,  if  A.  makes  a  lease  of  his  copyhold  to  one  for  a  year,  Cro.  Ja.  301. 

and  then  (c)  covenants  that  the  lessee  shall  enioy  it  de  anno  in  ^y.*^^  ^^^}^l 

r\  "^  •'  opinion  of  the 

Q  4  annunii    ^ 
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book ;  but  the  nnnum,  this  is  no  forfeiture,  being  only  a  covenant  and  not  a 

judgment  was    Igj^sQ, 
given  princi- 
pally on  another  point,    {c)  For  though  these  words  by  construction  may  make  a  lease  where 
the  lands  maybe  let;  as  in  Cro.Car.  307.,  Cro.  Ja.  gz.;  yet  it  would  be  an  injurious  con- 
struction to  make  words,  which  only  import  a  covenant,  a  lease,  and  so  a  forfeiture,    a  Keb.  267. 
And  this  seems  to  be  law,  though  it  has  only  the  authority  of  Keb. 

Gilb.Ten.255-        II  Neither  the  making  of  a  bargain  and  sale,  though  it  be  en- 
nnd  VVatk.         rolled,  nor  the  executing  of  a  deed  of  feoffment  with  a  letter  of 
n. ^''^"'•j         attorney  to  deliver  seisin,  if  seisin  be  not  actually  given,  seems 
n.  ^.  to  Co.°     to  be  a  cause  of  forfeiture.  || 
Litt.  59.a. 

4.  Of  Forfeiture  in  committing  Waste ;  and  herein  of  the  Lord's 
and  Tenants  Interest  in  the  Trees, 

Roll.  Abr.507.  If  a  copyholder  {a)  erects  a  new  {h)  house  upon  the  land  with- 
^."*^p°-^"  out  licence,  it  is  no  forfeiture;  because  it  is  for  the  melioration 

ALeonfali. '    ^f  the  state  of  the  lands;  but  then  this  house  must  be  subject  to 
{a)  That  turn-   all  the  customs  of  copyhold  land,  and  therefore  if  he  pulls  it 
ing  plougiied     down  again  it  is  a  forfeiture. 
lands  to  hop 

ground  or  a  piscary,  is  a  forfeiture.  [Lit.  Rep.  167-8.  Hetl.  8.  S.  C.  cites  the  opinion  of 
Popham,  that  turning  it  into  hop  ground  is  not  waste.  Gilb.  Ten.  221.] Whether  a  copy- 
holder in  fee  may  dig  for  mines.  Sid.  152.  Q.  c^-  i;jrfe  Winch.  8.  and  title  Waste.  ||It  seems 
that  he  cannot  without  a  special  custom  |  and  it  hath  been  determined  that  the  lord  cannot, 
as  such,  without  a  special  custom,  open  a  mine  in  the  copyholder's  lands,  for  the  great  pre- 
judice he  would  do  to  the  copyhold  estate.  Bourne  v.  Tayler,  loVes.  189.  Bishop  of 
"Winton  v.  Knight,  i  P.  Wms.  406.  Grey  v.  Duke  of  Northumberland,  13  Ves.  236.  17  Ves. 
381.  Townley  v.  Gibson,  2  T.  Rep.  707. ||  (6)  Secus^  if  he  erects  a  mill.  Latch.  123.  N.Dyer, 
311.   Bulst.  50,51.  adjudged. 

Co. Lit.  63.3.        Waste,  (c)  voluntary  or  permissive,  is  a  forfeiture  of  copyhold 

(c)  Voluntary  lands,  unless  there  be  a  custom  to  cut  trees,  S^x. 
waste  is  a  for- 
feiture by  the  common  law,  but  negligent  waste  is  not,  without  a  custom.  Noy,  51. — By 
Owen,  18.  it  is  adjudged,  that  permissive  waste,  without  any  special  custom,  is  a  forfeiture. 
—  But  this  must  be  understood  of  waste  in  letting  the  house  decay,  &c.  for  if  a  stranger,  or 
the  copyholder's  lessee,  commit  waste  in  cutting  down  trees,  it  is  no  forfeiture,  for  every 
forfeiture  ought  to  be  the  wilful  act  of  the  copyholder,  so  as  it  may  amount  to  a  de- 
termination of  his  will.  4  Co.  27.  a.  Lit.  Rep.  267.  Roll.  Abr.  508.  But  Moor,  49., 
Dais.  49.  cont. 

33  Co.  68.  By  the  common  law,  every  copyholder  may  take  house-bote, 

Roll.  Abr. 508.  hedge-bote,  fire-bote,  and  plough-bote  on  the  copyhold  lands, 
u     ,^'i**        though  this  power  may  be  restrained  by  custom,  as  that  a  copy- 
But  Cro.  Eliz.   holder  shall  not  take  it,  unless  by  the  assignment  of  the  lord,  or 
5.  cont.  but       his  bailiff, 
said,  that  a 

custom  to  take,  is  good;  but  vide  2  Salk.  638.  pi. 6.  where  the  case  in  Crol-e  is  denied  to 
be  law. 

13  Co.  68.  The  lord  of  the  manor  may  cut  down  the  timber  trees  growing 

Leon.  272.  upon  the  copyhold  lands,  provided  he  leave  (d)  sufficient  for 
Where  It  is  house-bote,  4'C'  •  also,  by  custom,  where  a  copyholder  of  (e)  in- 
cuttinc' trees,  heritance  may  take  the  shrowds  of  trees,  by  custom  he  may  cut 
(d)  A  copy-  them  down ;  for  otherwise  the  timber  may  stand  and  rot,  and 
holder  for  life  nobody  be  the  better  for  it. 
alleged  that 

his  house  was  in  decay,  and  that  there  was  not  sufficient,  &c.;  and  on  demurrer,  it  was 
adjudged  in  B.  R.  that  the  copyholder  had  an  interest  in  trees,  that  the  fruit,  acorns,  &c. 

belonged 
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belonged  to  him;  and  judgment  accordingly:  but  reversed  in  the  House  of  Lords;  for  as  the 
tenant  could  not  cut  down  the  timber,  if  the  lord  could  not,  it  must  rot.  2  Salk.  63,8.  pi.  6. 
[i  Ld.  Raym.  551.  Com.  Rep.  71.  12  Mod.  378.  .S.  C.  determined  by  a  majority  of  a  single 
iord.]  And  vide  8  Co.  64.,  that  if  a  copyholder  be  entitled  to  shrowds  of  the  trees  by  custom, 
if  the  lord  takes  the  body,  an  action  on  the  case  lies  against  him.  (e)  But  a  custom  that 
every  copyhold  tenant  may  cut  down  trees  at  his  will  and  pleasure,  is  unreasonable.  Cro. 
Ja.  30.  Cro.  Car.  220.  Biilst.  .jo.  Noy,  2.  Roll.  Abr.  560.  || The  Court  of  King's  Bench  hso 
said,  no  custom  can  give  the  timber  to  the  tenant.  4  Ves,  703. || 

Where  a  copyholder  may  take  trees  for  reparation,  the  lop-  3  Bulst.  281. 
phigs  and  top  belong  to  him,  and  though  he  cannot  repair  with 
them,  he  may  sell  to  help  to  defray  the  charges. 

If  a  copyholder  cut  down  trees  for  repairs,  and  employ  some,  RoII.Abr.508. 

and  keep  the  rest  ready  to  be  employed   in   reparations,    this  Cro.EIiz.  499. 

is  no  forfeiture;  for  he  could  not,  perhaps,  precisely  know  what  ^^^'"'^,?^;     . 
u    1  i.  L       L  y  b.C.  adjudged 

would  do.  t,,ou„b  4^f 

ployed  five  years  after  cut  down,  and  after  an  entry  for  a  forfeiture. 

But,  if  a  copyholder  cut  trees  to  repair  his  house,  and  after  2  Roll.  Abr. 
do  not  employ  them  accordingly,   but    suffer   them,  after  the  508.  Moor, 
cutting,  to  he  rotten  and  perish  ;  this  is  a  forfeiture.  •^92-  S,  P.jp^?- 

5.  Fcnfeiture  hij  Inclosure. 

Indosing  copyhold  lands  one  from  another,  and  also  defacing  Lit.  Rep.  367. 
land  marks  are  forfeitures ;  for  by  these  means  the  evidence  of  Chan.  Preced. 
their  being  copyhold  will  be  destroyed.  ^ '  ' 

But,  if  A.  is  seised  in  fee  of  fifteen  acres,  by  copy  of  court-  Hut.  102.  ad- 
roll,  and  there  is  a  custom  within  the  manor,  that  the  lord  hath  judged.  Hetl.5. 
had  a  fold-course  within  the  manor  for  500  ewes,  in  the  field  in  ^'  ^'^'}J°^^^- 
which  the  fifteen  acres  lie,  from  Michaelmas  to  Lady-day^  and  267.  S.  C.  ad- 
that  no  copyholder  m.ight  inclose  without  the  licence  of  the  lord  ;  judged;  be- 
and  that  if  any  inclosed  without  licence,  then  a  reasonable  fine  cause  by  the 
should  be  assessed  by  the  lord,  or  his  steward,  if  the  lord  would  custom  the  co- 
accept  thereof;  and  if  not,  that  then  the  copyholder  so  inclosing  ^e  amerced 
should  be  punished  at  every  court  till  he  opened  the  inclosure  ;  till,  <S:c.sothat 
and  B.  incloses  the  fifteen  acres,  with  an  hedge  and  fence  of  the  lord  had 
quickset  three  feet   deep  and  six  feet  broad,  and  leaves  four  ^"^.^'^'^.^f'"^" 
spaces  of  nine  feet  broad  in  the  said  fifteen  acres;  this  is  no  resolved  that 
forfeiture,  because  a  prejudice  only  to  the  lord's  fold-course ;  not^vithstand- 
and  that  which  makes  a  forfeiture  ought  to  be  so  to  the  copy-  ing  the  gaps, 
hold  tenement;  and  this  is  no  inclosure,  because  all  is  not  in-  this  was  an  in- 
closed ;  and  forfeitures,  which  are  odious  in  law,  shall  be  taken  the  custom, 
sti'ictly. 

II  Where  an  inclosure  had  been  made  for  twelve  or  thirteen  Doe  v.  Wilson, 
years,  and  seen  by  the  steward,  (the  same  lord  and  steward  conti-  ^^  East,  56. 
nuing  all  the  time,)  the  jury  were  directed  to  presume  a  licence 
from  the  lord  to  inclose;  in  which  case  the  tenant  could  not  be 
made  a  trespasser  without  previous  notice  to  throw  it  up.  jl 

6.  Forfeiture  for  Treason  and  Felony. 

^  If  a  copyholder  commits  treason  or  (a)  felony,  it  is  a  for-  Co.  Copyb. 
feiture  of  his  copyhold  to  the  lord,  without  any  particular  cus-  150. 164.    13 

^^  torn:  Co- 3-  Leon.!. 
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(a)  If  convdct-  toni ;  othenvise  a  copyholder  becoming  a  traitor  or  felon,  would 

ed  of  man-        have  no  punishment  in  his  posterity. 

slaughter,  and 

allowed  his  clerg}',  does  not  forfeit  without  a  special  custom.     Lev.  163.  2  Keb.  451.    Nor 

for  outlawr}',  unless  it  be  for  a  capital  crime.     Lit.  Rep.  S34.     Hetl.  127.  and  mrfeLeon.  99. 

(a)  I  Lev.  263.       By  an  attainder  of  treason  or  felony,  of  common  right  the 
iKcb.  251.       copyhold  is  forfeited,  (a)  but  not  by  a  conviction  only;    but 
(6)  I  Bu.st.  13.  ^^^  ^^  custom  it  maybe  forfeited  for  treason  or  felony,  even 
317.  to  220.      without  a  conviction. 
a  Ventr.  38.  ace,  Godb.  267.  cojitr. 

3  Lev.  94.  If  a  copyhold  is  granted  to  A.  for  life,  and  after,  according  to 
Strode  and  tjig  custom,  the  reversion  is  granted  to  B.  for  life  immediate  post 
Denisonad-,^  y^^^Qyfg^^i^^  jo^-isjactiirainsive aliam deter Jiiinationem  stat,  predict.  A., 
writ^of  error '  and  A.  is  attainted  of  felony,  by  this  his  estate  is  determined; 
and  the  first  for  being  in  the  eye  of  the  law  but  an  estate  at  will,  his  will  is 
judgment  af-  determined  by  the  attainder ;  for  by  the  attainder  he  cannot  hold 
firmed  accord-  estate,  and  B.  may  take  advantage  thereof  without  any  entry 
inclv.  &km.  8.  i  .  \i  1  j  ^^  °  J  J 
0."!-;.  C.  adjor-  made  by  the  lord. 

natur. 

7.  In  *-dihat  Cases  a  Forfeiture  of  Part  shall  be  a  Forfeiture  of  the 

Whole. 

4  Co.  27.  a.  Where  a  copyhold  is  holden  by  one  tenure,  it  is  said,  that  a 

forfeiture  of  any  part  is  a  forfeiture  of  the  whole ;  for  there  is  a 
condition  in  law  annexed  to  the  whole  estate. 
Roll.  Abr.  509.  Therefore  if  such  a  copyholder  commits  waste  in  cutting  dov/n 
(r)  But  Q.  tor  ^  single  tree,  this  is  a  (c)  forfeiture  of  his  whole  copyhold ;  for 
ra'ttin"  waste  ^y  ^^  cutting  of  the  tree  which  is  to  be  employed  in  repairing 
in  parfof  the  the  houses,  <§c.,  the  whole  copyhold  is  impaired. 
house  may  be 

a  forfeiture  of  the  wholehouse,  yet  it  seems  unreasonable,  that  committing  waste  in  one  acre, 
should  be  a  forfeiture  of  the  whole;  but  vide  title  Wa^te. 

4  Co.  27.  a.  Also  it  is  said,  that  if  a  copyholder  makes  a  feoffhient  of  an 

but  vklc  I  Roll,  acre  of  land,  parcel  of  liis  tenement,  that  this  is  a  forfeiture  of 

Abr.  509.  coKf.  ^jje  ^^ijoig^ 

and  that  11  a 

copyholder  by  licence  lets  for  years,  and  the  lessee  makes  a  feoffment,  he  only  forfeits  his 

lease.    Hob.  177. 


Cromwel. 


4  Co.  27.  But,  if  a  copyholder  holds  three  several  acres  by  three  several 

'1  averner  and    copies,  and  commits  waste  in  one  acre,  he  shall  forfeit  that  acre 
only ;  for  though  they  are  all  in  one  hand,  yet  every  acre  is  se- 
verally holden,  and  to  every  acre  there  is  a  several  condition  in 
law  tacitly  annexed. 
4  Co.  28.  So,  if  such  copyholder,  that  holds  three  acres  by  three  several 

copies,  surrenders  to  the  use  of  A.  and  his  heirs,  and  the  lord 
admits  A.  tenend.  j^er  anfiqua  servitia  inde  prius  debita  Sj-  de  jure 
consueta^  and  after  A.  commits  waste  in  one  acre,  he  shall  forfeit 
that  acre  only ;  for  the  tenend.  continues  the  several  tenures, 
though  the  parcels  are  now  all  put  in  one  copy. 

So, 
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So,  if  several  copyholds  escheat  to  the  lord,  and  he  grants  them  4  Co.  28.  b. 

ajrain  tenend.  per  antiqiia  servitia  to  one,  and  he  comnaits  a  for-  P^^  Cunam. 
,-  '  •  1  •  1         .  .     ^1         u   1  "5  Leon.  roo. 

teiture  ni  part,  this  extends  not  to  the  whole.  |  q  ^^^  g^p_ 

per  Cur.  Cro.  Eliz.  353.  S.  C.  and  S.  P.  adjudged;  there  being  to  each  parcel  a  eeveral  haben- 
dum and  reddendum. 

8.   W/io  shall  be  affected  bij  a  Forfeiture,    or    take  Advantage 

thereof. 

If  there  l)e  a  tenant  for  life,  the  remainder  in  fee  of  a  copy-  Roll.  Abr.  509. 
hold,  and  the  tenant  for  hfe  commits  a  forfeiture,  (a)  this  shall  J,^*^-^^f- ■598• 
not  bnid  the  remamder-man.  ^j^/^  Moor,  49. 
and  Dais,  49.  conf.    (a)  But  by  the  special  custom  it  may  bind  the  remainder.    9  Co.  107. 

But,  though  this  shall  not  affect  the  remainder  man,  yet,  if  9  Co.  107. 

there  be  a  copyholder  for  life,  the  remainder  to  another  for  life,  ^^}^^^l\l^^' 

or  in  fee,  and  the  first  copyholder  commit  a  forfeiture,   he  in  \^l  a"  opy-^^'^ 

remainder  shall  not  {b)  enter,  but  the  lord  shall  hold  it  during  the  holder  for  life, 

life  of  the  first  copyholder;  for  copyhold  estates  are  not  like  and  the  lord 

those  at  common  law,  wherejn  such  case  the  estate  for  life  being  '"^^  ^  ^^^^^ 

,    ,    ,      .  .    \  •  A-  J.  ^  '^   to  commence 

ended,  he  m  remamder  may  enter  rnimecliately.  ^^f^gj.  jj^  ^^^ 

forfeiture,  or  determination  of  the  estate  for  life,  and  the  copyholder  commit  a  forfeiture, 
and  the  lord  will  not  enter,  the  lessee  may.     2  Leon.  73.     9  Co.  107. 

If  a  surrender  be  made  to  the  use  of  A.  for  life,  the  remainder  Cro.  Eliz.  879. 
to  B.  in  fee,  and  A.  suffer  three  proclamations  to  pass,  and  make 
no  claim,  yet  shall  not  B.  forfeit  his  remainder,  for  the  custom 
shall  be  taken  strictly. 

If  a  copyholder  lease  for  years  by  licence  of  the  lord,  and  after  Roll.  Abr. 509. 
the  lessee  make  a  feoffinent,  this  shall  forfeit  (c)   only  his  estate,   ^^'^^  Hob.  17  7. 

1  1  OJ111  \  '  J  '   Palm.  384. 

and  not  the  estate  or  the  copyholder.  2  Roll.  Rep. 

372.  (c)  If  a  copyholder  make  a  lease  for  a  year,  and  another  lease  in  reversion  not  warranted 
by  any  custom,  though  this  second  lease  be  a  forfeiture,  yet  the  first  lease  is  good.  Roll. 
Abr.  508.     Cro.  Car.  234. 

If  a  copyholder  tenant  in  tail  commit  a  forfeiture,  his  issue  is  Co.Copyh. 

bound  by  it.  m-    ^'^^ 

-'  Sid.  314. 

2  Sand.  422. 

Lessee  for  years  shall  take  advantage  of  a  forfeiture  committed  Roll.  Abr.  509. 
by  a  copyholder  of  the  manor,  for  he  is  dominus  j)ro  tempore. 

If  there  be  a  lord  of  a  manor,  in  which  there  are  copyholders  Brownl.  132. 
tenants  of  the  manor,  and  the  lord  grant  to  a  stranger  the  free-  ^^*|j  ^|^^,;  499- 
hold  of  a  copyhold  in  fee ;  though  by  this  the  tenement  is  divided  r^s  g^^  if  the 
from  the  manor,  and  not  demisable  by  copy  again,  yet  the  {d)  grantee  makes 
grantee  of  the  freehold  shall  take  advantage  of  a  {e)  forfeiture  a  lease  for 
committed  (/)  after  by  the  copyholder,  for  he  ought  to  pay  his  ^^^^""^  '\({^ 
rent  to  the  grantee.  jessee  shall 

take  advantage 
of  a  forfeiture  committed  after.  Roll.  Abr.  5  JO.  Cro.  Eliz.  499.  Moor,  393.  Owen,  63. 
After  the  lease  made,  and  before  the  commencement  of  it.  Moor,  393.  (e)  Such  for- 
feitures as  accrue  by  reason  of  the  custom  are  discharged,  but  not  forfeitures  at  common  law ; 
as  waste,  &c.  Moor,  393.  Owen,  63.  4  Co.  24.  b,  25.  a.  (/)  But  not  of  a  forfeiture  com- 
mitted before  the  grant  j  for  the  grant  of  the  freehold  made  by  the  lord  before  entry,  imphes 

an 
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;in  assent  tliat  tl;e  copyholder  shall  continue  his  estate,  and  so  is  in  nature  of  a  coniirmafcion* 
Owen,  63.  and  vide  Latch.  227.  Palm.  416.  —  The  copjholder  commits  treason,  and  the  lord 
aliens  the  manor ;  and  after  the  copyholder  is  attainted  by  act  of  parliament,  whether  the 
alienee  shall  take  advantage  of  the  forfeiture,  a  Vent>  38.  dubitatur. 

Cro.  Ja.301.  If  a  copyholder  commit  a  forfeiture,   and  the  lord  of  the  ma- 

S  C  \I^d  "*^^  ^^^  before  entrj^  or  seisure  for  the  forfeiture,  he  in  reversion 

S.  P.  resolved  ^^  remainder  shall  not  take  advantage  of  the  forfeiture  committed 
per  Cur.    The  before  his  time. 

succeeding 

lord  shall  not  take  advantage  of  waste  done  in  the  time  of  the  preceding  lord ;  but,  if  there  he 
lord  and  two  coparceners  copyholders,  and  one  makes  a  feoffment  in  fee  of  her  part,  and  then 
the  lord  makes  a  lease  of  the  manor ;  though  the  lessee  can  take  no  advantage  of  the  forfeiture, 
yet  the  heir  of  the  lessor  may.  Palm.  446.  Latch.  227.  adjudged.  Q.  The  diversity  between 
a  feoffment  and  other  forfeitures;  and  Q.  If  the  lessor  outlives  the  lease,  whether  he  may 
take  advantage  of  the  forfeiture.  [If  there  be  a  transmutation  of  possession  by  a  feoffment  or 
fme,  it  divests  the  lord's  right,  because  it  gains  a  fee-simple  to  the  person  to  whom  it  is  made 
or  levied.  In  that  case,  therefore,  and  in  that  case  only,  the  succeeding  lord  may  take  advan- 
tage of  the  forfeiture,  because  the  act  of  forfeiture  destroys  the  estate.  Doe  v.  Hellier,  3  T, 
Rep.  173.] 

Salk.  186.  pi. 5.       If  a  copyhold  manor  descends  on  two  coparceners,  and  a  copy- 

Eastcourtand    ]|Q](|ej.  commits  waste,  and  makes  a  lease,  which  are  agreed  to 

judo^ed  by  Tre-  ^^  forfeitures,  and  after  one  of  the  sisters  dies,  the  surviving  copar- 

^by  C.  J.  Nevil    cener  shall  not  take  advantage  of  the  forfeiture ;  for  the  election 

and  Bienco,      to  take  advantage  of  the  forfeiture  must  be  made  by  them  both, 

cont.  I'"wd;     vvhich  cannot  be  after  the  death  of  one  of  them, 
who  held  also, 

that  where  there  are  two  coparceners,  and  one  will  take  advantage  of  a  forfeiture,  and  the  other 

not,  th.ere  must  be  an  apportionment.     Vide  title  Cojmrceners. 

9.   IV/iat  Persons  shall  he  excused  from  a  Forfeiture. 

Cro.  Eliz,  499.       There  were  several  cases,   in  which  feme  coverts  and  infant 
^^°^'">  393-       copyholders,  ^x.  were  obliged,   on  pain  of  forfeiting  their  copy- 
■•^°''  holds,  to  observe  the  customs  of  the  manor. 

As,  if  the  husband  denied  to  pay  rent,  or  do  suit,  this  was 

holden  a  forfeiture  for  ever ;  for  the  lord  must  have  his  services. 

Roll.  Abr.  509.       So,  if  the  husband  commits  (a)  waste,  and  dies,  this  shall  bind 

Palm.  384.        the  wife. 

a  Roll.  Rep. 

372.    {a)  Secus,  if  he  made  a  lease,  unless  she  did  any  thing  to  confirm  it  after  his  death.  Gilb. 

Ten.  228.     Saverne  v.  Smith,  Cro.  Car.  7.     Palmer,  383.  S.  C.     2  Roll.  Rep.  344.  361.  372. 

S.C.     Godb.345.  S.C.     I  Roll.  Abr.  509.  S.  C.     See  too,  Hedd  v.  Chalener,  Cro.  Eliz.  149. 

But  for  this  Also  in  copyhold  manors,  where  the  custom  is,  that  the  heir 

vide  8  Co.  100.  gj-jaU  come  in  and  be  admitted,  and  if  he  doth  not,  proclamation 
Cro  Ja  loi.  ^^^^^  ^^  m2ide  for  him  to  come  in,  and  so  on  in  the  two  next 
226.  Leon.  '  courts,  otherwise  that  the  lord  shall  seise  as  forfeited;  it  was 
100.  4  Leon,  holden,  that  a  feme  covert  was  bound  ;  and  by  some  opinions, 
30.  Carth.  ti^g  lordi,  after  such  proclamations,  might  seise  the  copyhold  of 
Comb!  08  ^"  infant  heir  till  he  came  in  and  was  admitted,  and  might  re- 
ceive the  mesne  profits  without  being  answerable  for  them. 

But  now  by  9  Geo.  i.  c.  29.  it  is  enacted,  "  That  no  infant 
"  or  feme  covert  shall  forfeit  any  copyhold  messuages,  Sfc.  for 
"  their  neglect  or  refusal  to  come  to  any  court  or  courts,  to  be 
"  kept  for  any  manor  whereof  such  messuages,  ^c.  are  parcel, 
"  and  to  be  admitted  thereto ;  nor  for  the  omission,  denial,  or 

«'  refusal, 
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*'  refusal,  to  pay  any  fine  or  fines  imposed  or  set  upon  their  or 
*«  any  of  their  admittances  to  any  such  copyhold  messuages,  ^c." 

I  o.   Where  the  Forfeiture  shall  be  said  to  be  disj^ensed  with. 

If  the  tenant  appear  not  in  court  after  personal  warning,  and  Brown].  149. 

the  lord  (a)  amerce  him,  (Z»)  this  is  a  dispensing  with   the  for-  («)  Although 
r»  •,  It  IS  notes* 

feature..  treated  or 

levied.     Leon.  104.    (Z>)  Acceptance  of  rent  after  a  lease  made,  is  a  dispensation ;  so  is  the 

accepting  of  any  services.    Keb.  15. If  the  lord  does  aot  enter  before  the  tenant  repairs, 

the  forfeiture  is  purged :  also  it  hath  been  adjudged,  that  employing  trees  in  repairs  five  years 
after  they  were  cut  down,  was  a  purgation  of  the  forfeiture.     2  Sid.  8. 

But,  if  a  copyholder  makes  a  lease  for  years,  and  after  sur-  Cro.  Car.  233. 

renders  to  the  use  of  the  lord,  and  he,  (c)  not  having  notice  of  Jones,  249.  ad- 

the  lease,  accepts  the  surrender ;  this  is  no  dispensing  with  the  J",  S^"-    ^^IJ- 
I-    f  u.  10  Abr.510. 8.C. 

forfeiture.  (^)  But  the 

lord  shall  be 
presumed  to  have  notice  of  the  failure  of  suit  of  court,  non-payment  of  rent,  &c.    a  Vent.  38, 

If  he  that  is  dominus  j^ro  tempore  of  the  manor,  admits  one  to  Le^'.  26. 
a  copyhold,  he  thereby  dispenses  with  all  precedent  forfeitures,  adjudged, 
not  only  as  to  himself,  but  also  as  to  him  in  reversion  {d) ;  for    j-  j^-^'l^'  ^* 
such  new  grant  and  admittance  amounts  to  an  entry  for  the  for-  (,/)  vv^nch.  67. 
feiture  and  a  [e)  new  grant,  {f)  Cro.  Ja.  roi. 

{e)  If  a  copy- 
holder commits  a  forfeiture,  and  then  he  that  hath  right  releases  to  him ;  this  is  a  dispensa- 
tion ;  for  now  he  hath,  as  it  were,  another  estate,  of  which  he  hath  committed  no  forfeiture. 
Moor,  393.  Latch.  227.  (/')  [Any  acts  equally  solemn  will  amount  to  a  dispensation;  as  pre- 
sentment by  the  homage  of  the  death  of  the  tenant  who  committed  the  forfeiture,  proclama- 
tions for  the  heir  to  come  in  and  be  admitted.     3  T.  Rep.  171,  2, 3.] 

But  the  lord  by  wrong  or  disseisin  cannot  by  such  admittance  Lev.  26.  per 

purge  the  forfeiture  as  to  the  rightful  lord.  Curiam. 

II  It  would  seem,  that  the  lord's  right  of  entry  for  a  forfeiture  Doev.Hellier^ 
after  twenty  j^ears  is  barred  by  the  statute  of  limitations.  3  T.Rep.  172. 

In  some  cases  a  court  of  equity  will  reHeve  against  forfeiture,  (,ij)  Nash  v. 
as,  where  waste  has  been  inadvertently  done  {g) ;  or  done  by  a  ^^^  ^^  Derby, 
stranger  (/z);  or  fines  or  rents  have  been  unpaid. (z)  ?^x  Xavlor^v. 

Hooe,  Toth.  237.  cited  Vin.  Abr.  tit.  Copyh.  (E.  d.)  pi.  2.    (i)  2  Str.  453-  Pr.  Ch. 572. 

So  in  the  case  of  a  Quaker,  who  refused  to  swear  fealty.  Edmore  and 

Craven,  cited  in  Pr.Ch.j74. 

But  it  will  not  I'elieve  against  a  voluntary  act;  nor  unless  a  Peachy  v. 

compensation  can  be  made  to  the  lord.  I|         *  I^^ke  of 

Somerset, 
Pr.Ch.568.    iStr.447.  S.C.   Thomasv.Bp.  of  Worcester,  I  Ch.Ca.  95.    aFreem.137.  S.C, 
•Bench  v.  Bampton,  4  Ves,  704. 

(M)     Copyholds,  where  and  how  to  be  sued  for  and 

recovered. 

JN  all  real  actions,  or  actions  concerning  the  realty,  a  copy-  Co.  Lit.  60.  a. 

holder  cannot(/r)  eraplead  or  be  empleaded  anywhere  but  in  the  4  Co.  21.  b. 

lord's  Moor,  68. 
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(k)  Shall  make  lord's  court ;  for  there  being  a  court  for  that  purpose,  and  the 
their  plaint  in   Jord  judge  thereof,  it  is  his  duty  and  interest  to  determine  the 

the  lord's         controversies  of  his  tenants,  and  therefore  they  are  not  cognizable 

court,  and  *  ^        i  ^  a 

make  protest-   at  common  law. 

ation  to  follow  it  in  nature  of  one  of  the  king's  writs,  as  formedon,  assise,  &c.    Co.  Lit.  60.  a. 

Co.  Copyh.  143- 

Co.  Copyh.  But  actions  (a)  merely  personal,  the  copyholder  may  sue  at 

143-    W  If      common  law. 

lessee  for  years 

of  a  copyholder  cuts  down  the  trees,  the  copyholder  shall  sue  in  the  lord's  court  to  punish 

this  offence.    Co.  Copyh.  143.     Where  a  copyholder  may  have  case  against  the  lord  or  a 

strano-er  for  an  injury  done  the  common  belonging  to  his  copyhold,   vide  Roll.  Abr.  106, 

a  Leon.  aoi.    a  Brownl.  146. 

Cro.  Eliz.  534.  The  lord  of  the  manor  {b)  may  plead  or  be  empleaded,  and 

Roll.  Abr.  3  74.  avow  for  the  rent  or  services  of  his  copyholder  in  any  court 

(b)  For  other-  ^f  Westminster ,-  for  he  hath  an  estate  at  common  law.  in  the  rent, 
be^id^e^nd  ^"^  ^^  ^'^  ^^^  ^^  ^^™  °^  ^^^  same  grounds  in  law  as  the  rent  of  • 
party.  °Salk.  freehold  lands. 

186.  pi.  5. 

Dench  v.  liThe  lord  of  a  manor  has  no  equity  for  an  injimction  and 

Bampton,  account  on  waste  committed  by  a  copyholder ;  but  is  confined  to 

4Ves.7oo.  his  legal  remedy,  li 

Co.  Lit.  60.  a.        If  upon  a  plaint  in  the  lord's  court  an  erroneous  judgment  be 

4  Co.  21.  b.  given,  no  writ  of  false  judgment  lies,  in  respect  of  the  basenes- 

F  N*  B  12  ^^  ^^^  estate,    being   in   the  eye  of  the  law  but  an  estate  nt 

(c)  Or  such  ^vill  (c) ;  but  he  shall  have  a  petition  to  {d)  the  lord  in  nature  of 
judgment  may  a  writ  of  false  judgment,  and  therein  assign  errors,  and  have 
be  reversed  remedy  accordinnr  to  law. 

by  a  bill  m  -^  ° 

Chancery.    Lane,  98.    Roll.  Abr,  373. But  a  hill  exhibited  in  Chancery  to  compel  the 

lord  to  receive  a  petition  for  reversing  a  common  recovery  was  dismissed  j  Vern,  367.  and 
the  dismission  affinned  in  the  House  of  Lords ;  for  common  recoveries  not  being  adversary 
suits,  but  common  assurances,  equity  ought  rather  to  supply  defects,  than  assist  in  annulUng 
them.  Show.  P.  C.  67.  (rf)  Where  the  king  is  lord,  the  tenant  maybe  relieved  by  bill,  or 
petition  to  the  king  in  the  Exchequer- chamber.    Roll.  Abr.  539.    Lane,  98. 

Leon.  2.  If  a  copyholder  surrenders  to  the  use  of  B.  upon  trust,  that 

(e)  And  may  he  shall  hold  the  land  until  he  hath  levied  certain  money,  and 
^°^,^jSht^ac-  ^i^gj.  ^^^^gj.  j^g  j^^jj  surrender  to  the  use  of  C. ;  the  money  is 
conscience.  levied,  and  B.  is  required  to  make  a  surrender  to  the  use  of  C, 
Owen,  63.  and  refuses,  and  C.  exhibits  his  bill  to  the  lord  of  the  manor 
Dais.  70.  against  jB.;  if  B.  refuses,  the  lord  may  seize,  and  admit  C.  to 

Roll.Abr.^39.  ^j^g  copyhold;  for  in  such  cases  he  is  {e)  chancellour  in  his  own 
i.So,ffasur.  court, 
render  be 

made  to  the  use  of  another,  without  expressing  what  estate  he  shall  have,  a  custom,  that  the 
lord  may  grant  it  in  fee  to  him  for  whose  use  the  surrender  was  made,  is  good ;  for  he  is 
chancellour  in  his  own  court,  and  therefore  it  is  reasonable  that  he  should  determine  a  thing 
left  thus  uncertain.    Cro.  Eliz.  39a. 

4  Co.  a6.  A  {/)  lessee  of  a  copyholder  for  a  year  shall  maintain  an 

(/)  If  the  lord  ejectment,  for  the  common  law  warrants  his  term,  and  therefore 
^^u'to^^^o^f  ^     ^^^^^  ^^"^  remedy  in  case  he  be  ousted :  so,  may  lessee  {g)  by 
the  body  and    licence :  also,  where  by  custom  a  copyholder  may  make  a  lease, , 
and  lands  of    such  lessee  may  maintain  an  ejectment. 

aa 
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an  infant  according  to  custom,  till,  &c.  and  the  committee  is  ejected,  he  may  have  an  ejectione 
ciLstod'ia:.  Leon.  328.  Cro.  Eliz.  224.  (g)  For  by  the  licence,  the  lord  gives  up  his  power  of 
judging  or  determining  about  the  lease :  But  Q.  Whether  a  lease  without  licence,  and  not 
warranted  by  the  custom,  being  good  against  all  persons  except  the  lord,  the  lessee. may  main- 
tain an  ejectment;  and  wde  Cro.  Eliz.  462.  676.  Moor,  569.  pi.  77 r,.  Owen,  18.  Style,  380. 
Hetl.  127.  By  which,  it  seems,  he  may;  but  Cro.  Eliz.  395.469.  Moor, 50.  Brownl.  40.  conf. 
See  Watk.  Gilb.  Ten.  213-4-5.  No.  xci.  xcii. 

If  the  wife  of  a  copyholder  in  fee,   by  special  custom  re-  4  Co.  30.  b. 

covers  dower  by  plaint  in  the  court  of  the  manor,  and   50/.  Moor,  410. 

damages,  an  action  of  debt  will  not  lie  at  common  law  for  the  ■'  ^'  ''^  ''^f^® 
J         &     '  jucl<jes  against 

damages.  one;  and  at 

another  day  it 

was  holden  by  three  judges,  that  the  action  lay,  because  the  court  baron  could  not  award 

execution  for  so  great  damages,  though  they  were  well  assessed  there.     Cro.  EHz.426.  S.  C. 

adjornatur.    Roll.  Abr.  600. 

II  It  would  seem,  that  a  man  who  has  a  prima  facie  title  to  a  Rex  v.  Lucas, 
copyhold  has  a  right  to  inspect  the  court-rolls,  and  take  copies  10  East,  235. 
of  them,  so  far  as  relates  to  the  copyhold  he  claims,  though  no  ^^^^     ^ 
cause  be  depending  for  it  at  the  time.  Rep. '746.' 

R.  V.  Shelley,  3  T.  Rep.  141. 

To  entitle  him  to  this  inspection,  it  is  sufficient  tliat  he  claims  By  Heath  J. 
an  interest  under  the  rolls  :  it  is  not  necessary  to  shew  by  affi-  4  Taunt.  162, 
davit  that  he  has  an  interest,  jl 
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IpORONERS,  50  called  (a)  because  they  deal  principally  with  (a)  4. Inst.  471. 

pleas  of  the  crown,  are  very  {b)  ancient  officers  at  common  ^  Inst.  31. 
law;  who,  in  former  days,  were  the  principal  (c)  conservators  of  g  p^/"^^o^' 
the  peace  within  their  counties :  there  still  ought  to  be  a  certain  (J)  ^^'^  jijg 
number  of  them  in  every  county,  in  some  more,  in  others  less,  coroner  may 

according  as  the  usage  hath  been.  "^^  bind  any 

person  to  the 
peace  who  makes  an  affray  in  his  presence.     2  Hawk.  P.  C.  c.  8.  § 5.    F.N.B. 397.   2  Inst.  175. 
4  Inst.  271. 

[Coroners  are  of  three  kinds,  viz.  i.  Virtute  officii.     2.  Virtute  aH.H.P. 
cartce  sive  commissionis.     3.  Virtute  electionis.  ^-SZ- 

I.  The  coroner  virtute  officii  is  the  chief  justice  of  the  King's  [d)  The  other 
Bench  (rf),  v/ho  by  virtue  of  his  office  is  chief  coroner  of  E7ig-  judges  of  this 
land.     And  though  no  man  who  is  killed  in  open  rebellion  can  '^'■^l^^  ^^^  ^^^^' 
forfeit  lands  or  goods,  for  he  cannot  be  attainted  after  his  death;     inst.  17^. 
yet,  it  is  said  (£?),  that  if  the  chief  justice  of  the  King's  Bench,  (e)  4  Co. 57. 
as  supreme  coroner,  upon  view  of  the  body  of  one  killed  in 
rebellion,  makes  a  record  of  it,  and  returns  it  into  the  King's 
Bench,  he  shall  forfeit  his  lands  and  goods.     But  Lord  Coke  is 

mistaken 
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mistaken  as  to  the  forfeiture  of  lands:    goods  indeed  may  b« 
forfeited  by  such  a  record. 

2.  Coroners  virtute  cartes  she  commissionis,  are  where,  by  a 
grant  to  a  lord  or  a  corporation,  they  have  power  to  make  or  be 
coroners  within  their  franchise.     Thus,  the  mayor  o{  London  is, 
by  charter,  coroner   of  London;    the  bishop   of  Ely  has,   by 
charter  of  H.  7.,  power  to  make  coroners  within  the  isle  of 
Lly ;  and    Queen    Catherine   had    the    hundred    of   Cobridge 
granted  to  her  by  the  King  in  35  H.  8.,  with  power  to  nomi- 
nate coroners.     And  in  stat.  28  E.  3.  c.  6.,  which  confirms  the 
election  of  coroners  to  the  counties,  there  is  a  saving  to  the 
king  and  others  who  ought  to  make  coroners  within  their  fran- 
chises. 
The  admiralty       There  are  two  great  precincts  too,  that  by  the  king's  grants 
claim  a  juris-    J^^ve  power  of  granting  or  having  coroners,  viz.  the  jurisdiction 
armsof'the"     °^  ^^^  admiralty,   and  the  verge  ;  the  former,  for  inquisitions  of 
sea  hifra  corp.  death  on  the  high  seas ;  the  latter  within  the  verge.     The  co- 
com. ;  but  this,  roner  of  the  admiralty  is  appointed  by  the  lord  liigh  admiral : 
at  most,  IS  on-  |.j-,g  appointment  of  coroner  of  the  verge  is  settled  in  perpetuity 
rent  jurisdic-    "^  ^^^  '^^"^  steward,  or  lord  great  master  of  the  king's  house  for 
tion  with  the     the  time  being, 
county  coroners,     i  Str.  1097. 

3.  Coroners  virtute  electioiiis,  are  those  who  by  stat.  West.  i. 
c.  10.  and  stat.  28  E.  3.  c.  6.  are  eligible  by  the  county  in  the 
rounty  couit,  by  the  king's  writ  de  coronatore  eligendo.'] 


(A)  Of  the  Qualifications,  and  Manner  of  choosing 

and  appointing  a  Coroner. 

(B)  In  what  Places  he  hath  Jurisdiction. 

(C)  Of  his  Authority    and    Duty    in  taking    Inqui- 

sitions. 

(D)  Of  traversing  and  quashing  such  Inquisitions. 

(E)  Of  his  Power  as  to  Bills  of  Appeal,  Appeals  of 

Approvers,  and  the  Abjuration  of  a  Felon. 

(F)  Where  the  Act  of  one  Coroner  shall  be  as  effec- 

tual as  if  done  by  all. 

(G)  Of  the  Fees  that  he  may  lawfully  take. 

(H)  Of  discharging  hina,  and  for  what  Misdemefnours 
punished. 


Of  the  Qualifications  and  Manner  of  choosing^  S^c.  241 


(A)  Of  the  Quali6cations   and  Manner  of  choosing 
and  appointing  a  Coroner. 

TJY  Wcstm.  I.  made  3  Ed.  i.  c.  10.  it  is  enacted,  «  Tliat  {n)  In  ancient 
"  through  all  shires  sufficient  men  shall  be  chosen  to  be  tjme,  none  un- 
"  coroners,  of  the  most  loyal  and  wise  [a]  knights,  which  know,  ^^^^^  chosen!^ 
*'  will,  and  may  best  attend  upon  such  offices,  and  which  law-  a  inst.  32.17*6. 
*'  ftilly  shall  attach  and  present  pleas  of  the  crown."  The  statute  of 

Merton,  made 
before  this  act,  supposes  them  to  have  been  knights.  23  Ass.  pi.  7.  — And  in  the  writ  decoro- 
natore  exonerando,  his  not  being  a  knight  is  mentioned  as  a  sufficient  cause  for  the  discharge  of 
acoroner.  Register,  177.  F.  N.  B.  164.  4  Inst.  271.  But  as  the  chief  intent  of  this  statute 
was  to  prevent  the  choosing  of  persons  of  mean  ability,  it  seems  the  design  of  it  is  sufficiently 
answered  by  choosing  men  of  substance  and  cretbt;  and  as  the  constant  usage  for  several  ages 
past  has  been  accordingly,  it  seems  to  be  no  objection  at  this  day,  that  the  person  chosen  i& 
not  a  knight,    a  Leon.  160.    z  Hawk.  P.  C.  c.  9.  $  3. 

By  the  14  E.  3.  stat.  i.  c.  8.  it  is  enacted,  "  That  no  co~ 
**  roner  be  chosen,  unless  he  have  land  in  fee  sufficient  in 
**  the  same  county,  whereof  he  may  answer  to  all  manner  of 
**  people." 

By  the  28  E.  3.  c.  6.  it   is  enacted,    "  That  all  coroners  of  (/!-)  But  none 
«  the  counties   shall   be  chosen  in    the   full  counties,  by  the  but  freeholders 
**  {b)  commons  of    the  same  counties,  of  the  most  meet  and  f.N.  B.  164. 
*'  lawful  people  that  shall  be  found  in  the  same  counties,  to  S.P.  C.  19. 
*'  execute  the  said  offices ;  (c)  saving  always  to  the  king,  and  2  Hawk.  P.  C. 
*'  other  lords  who  ought  to  make  such  coroners,  their  scigno-  ?:^*^^°"u, ,. 
•'  ries  and  iranchises.  g,jch  are 

suitors  to  the  county  court,  a  Inst.  99.  i  Roll.  Abr.  121.  (f)  Such  franchise  may  be 
claimed  by  the  king  by  prescription ;  but  is  a  privilege  of  so  high  a  nature  that  no  one  can 
well  entitle  himself  otherwise  than  by  grant  from  the  crown.  Co.  Lit.  114.  a,  2  Hawk,  P.  C. 
c.  9.  §  II. 

Although  they  are  chosen  by  the  county,  yet  it  must  be  pur-  2  Kawk.  P.  C. 
suant  to  the  kincj's  writ  issuing  out  of  and  returnable  into  Chan-  ^-  9-  y  5« 
eery;  but,  as  their  authority  proceeds  from  the  election,  it  does 
not  determine  by  the  demise  of  the  king;  hence  also,  if  they  a  Inst.  174. 
prove  insufficient  to  answer  the  fines  and  duties  incumbent  on 
them,  the  county,  as  their  superior,  shall  answer  for  them. 

The  writ  for  the  election  of  a  coroner  first  recites  the  death  or  a  Hawk.  P.  C. 
discharge  of  one  or  more  former  coroners,  and  then  commands  ^-  9- ^  6. 
I  the  sheriff  to  cause  one  other,  or  more  as  the  case  isj  to  be  chosen  ajjv^in^gtered 
in  a  full  county-court,  by  the  assent  of  the  county,  according  to  to  him  by  the 
the  form  of  the  statute  in  that  case  made  and  provided ;  who  sheriff. 
having  taken  his  {d)  oath  in  the  usual  manner,  may  do  all  things  2  Hawk.  P.  C. 
which  belong  to  the  office  of  a  coroner,  l^c.  and  then  it  con-  ^^N^gjg'^tiie 
dudes  with  commanding  the  sheriff  to  (^)  certify  to  the  coiutthe  form  of  such 
name  of  the  person  chosen.  certificate  in 

Rast.Ent,  i^Z' 
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(B)  In  what  Places  he  hath  Jurisdiction, 

^  Co*'i"^'  A  CORONER  hath  no  jurisdiction  of  offences  committed  on 
a  Hawk.  P.  C.  ^^^  (a) open  seas,  between  thehigh  and  low  water  mark,  when 

c.  9.  §  14.         the  tide  is  in  ;  but  he  hath  an  authority  over  offences  committed 
(a)  By  some  it  in  such  places  when  the  tide  is  out. 
13  laid  down 

as  a  rule,  that  he  may  inquire  of  a  felony  comniitted  on  the  arraa  of  the  sea,  where  a  man 
may  see  from  the  one' side  to  the  other.  Owen,  122.  Moor,  892.  H,  P.  C.  171.  S.P.  C.  51. 
[it  is  said,  that  this  is  not  part  of  the  sea.  Fitz.  Coron.  399.  4  Inst.  140.  2  Roll.  Abr.  169. 
An  information  was  granted  against  a  captain  of  a  man  of  war  lying  in  Portsmouth  harbour, 
for  refusing  to  let  the  coroner  of  Portsmouth  come  on  board  to  hold  an  inquest  on  the  body 
of  a  person  who  had  destroyed  himself  in  the  cabin.     R.  v.  Solgard,  2  Str.  1097.  Andr.  231.] 


2  Inst.  550, 

3  Hawk.  P 
c.  9.  §  IJ. 


At  common  law,  the  coroner  of  the  county  could  not  intermed- 
dle with  offences  done  within  the  verge  of  the  king's  court;  nor 
the  coroner  of  t!ie  hostel  or  king's  house,  with  those  committed 
in  the  county  without  the  verge ;  which  proved  inconvenient,  by 
reason  of  the  removal  of  the  king's  court  before  an  inquest  could 
be  taken. 

By  the  statute  of  articuli  super  chartas,  c.  3.  it  is  ordained, 
"  That  from  thenceforth  in  cases  of  the  death  of  men,  whereof 
"  the  coroner's  office  is  to  make  view  and  inquest,  it  shall  be 
*'  commanded  to  the  coroner  of  the  county,  that  he,  with  the 
*'  coroner  of  the  king's  house,  shall  do  as  belongeth  to  his  office, 
«'  and  enrol  it,  Sfc"*' 

If  an  indictment,  taken  before  the  coroner  of  the  county  and 
the  coroner  of  the  king's  house,  do  not  appear,  on  the  face  of 
550.  2  Hawk.  '''  ^°  have  been  of  an  offence  within  the  verge,  it  is  insufficient: 
P.C.C.9.  ^  16.  for  it  shall  not  be  said  to  be  good,  as  taken  before  the  coroner 
of  the  county ;  and  void  as  taken  before  the  other ;  for  it  was 
taken  entirely  before  them  both,  and  perhaps  the  coroner  of  the 
house  was  the  principal  actor,  and  the  jury  mostly  swayed  by 
his  directions. 

If  the  same  person  be  coroner  of  the  county,  and  also  of  the 
king's  house,  in  indictment  of  death  within  the  verge,  taken  be- 
fore him  as  coroner  both  of  the  county  and  of  the  king's  house, 
is  good,  {b) 


*  "See  the 
last  clause  un 
der  this  head. 

4  Co.  46. 
Wyat  and 
Wigges,  2  Inst 


4  Co.  46.  a. 
3  Inst.  134. 
3  Leon.  160. 
S.  C.  but  no 
resolution. 
2  Hawk.   P.C 


S.  C.  c.  9.  ^17.  agreed,  because  the  mischief  is  remedied  as  well  when  both  offices  are 
m  the  same  person,  as  when  thev  are  in  divers,  (b)  But  it  must  be  laid  to  be  within  the  verge. 
z  Hawk.  P.  C.  c.  y.  iJ  16.  ' 

By  the  33  H.  8.  c.  12.  it  is  enacted,  That  all  inquisitions 
upon  the  view  of  persons  slain  within  any  of  the  king's  palaces 
or  houses,  or  other  house  or  houses,  at  such  time  as  his 
majesty  shall  happen  to  be  there  demurrant  or  abiding  in  his 
royal  person,  shall  be  taken  by  the  coroner  for  the  time  being 
of  the  king's  household,  without  any  adjoining  or  assisting  o^ 
another  coroner  of  any  shire  within  this  realm,  by  the  oath  oi 
twelve  or  more  of  the  yeomen,  officers  of  the  king's  household, 
returned  by  the  two  clerks  controllers,  the  clerks  of  the  check, 

16  and 


(C)    Of  his  Authority  and  Duty  in  taJdng  Inquisitions.  243 

and  the  clerks  marshals,  or  one  of  them  for  the  time  being  of 
the  said  household;  to  whom  the  said  coroner  of  the  same 
household  shall  direct  his  precept ;  which  coroner  shall  be  from 
time  to  time  appointed  by  the  lord  great  master,  or  lord  steward 
for  the  time  being ;  and  that  the  said  coroner  shall  certify  under 
his  seal,  and  the  seals  of  such  persons  as  shall  be  sworn  before 
him,  all  such  inquisitions  before  the  said  lord  master  or  lord 
steward. 


(C)  Of  his  Authority  and  Duty  in  taking  Inquisitions. 

tJ  Y  4  E.  r.,  "  These  things  are  to  be  inquired  by  the  coroners 
"  of  the  lord  the  king.  First,  when  the  coroners  of  the  lord 
"  the  king  have  a  command  from  the  king's  bailiffs,  or  from 
"  the  good  men  of  the  country,  to  go  where  any  are  slain  or 
"  suddenly  dead,  or  wounded,  or  where  houses  are  broken,  or  to 
"  a  place  where  it  is  said  that  treasure  is  found,  they  ought 
"  forthwith  to  go,  and  to  command  four  of  the  next  towns,  or 
"  five,  or  six,  to  be  before  them  in  such  a  place;  and  when  they 
"  shall  be  come  thither,  the  coroners  ought  upon  the  oath  of 
"  them  to  make  inquiry  in  this  manner;  to  wit,  if  it  be  of  a  per- 
"  son  slain,  it  is  first  to  be  inquired  where  he  was  slain ;  to  wit, 
*'  whether  it  were  in  a  field,  or  in  a  house,  or  at  any  wrestling, 
"  or  at  a  tavern,  or  in  any  company,  and  whether  any  and  who 
"  were  there.  In  like  manner  it  is  to  be  inquired  wliether  any 
"  and  what  persons  were  culpable,  either  of  the  fact  or  of  the 
"  force,  and  who  were  present,  men  or  women,  of  what  age 
"  soever  they  be,  so  as  they  can  speak  and  have  any  discretion. 
**  And  how  many  soever  shall  be  culpable  by  inquisition  in  any  of 
"  the  manners  aforesaid,  shall  be  taken  and  delivered  to  the 
*•  sheriff^  and  committed  to  gaol.  And  such  as  be  found  who 
"  are  not  culpable,  shall  be  attached  until  the  coming  of  the 
*'  justices,  and  the  names  of  all  of  them  shall  be  written  in  the 
*'  coroner's  rolls.  But  if  any  such  man  be  slain  in  the  fields,  or 
"  in  the  woods,  and  be  found  there,  it  is  first  to  be  seen  whe- 
"  ther  he  were  slain  there  or  not ;  if  he  were  brought  thither, 
"  let  them  trace  the  steps  if  they  possibly  can,  of  those  who 
*'  brought  the  body  thither,  whether  horses  brought  it  or  a  cart, 
"  if  perchance  it  were  brought  by  horse  or  cart.  Let  it  be  in- 
"  quired  also,  whether  the  person  slain  were  known,  or  were  a 
"  stranger,  and  where  he  lodged  the  night  before.  But  if  any 
*'  such  be  slain,  of  whose  murther  any  be*-  found  culpable,  let 
*'  the  coroners  immediately  go  to  their  houses,  and  inquire  what 
"  chattels  they  have,  and  what  corn  they  have  in  their  grange ; 
*'  and  if  he  be  a  freeman,  what  land  he  hath,  and  what  is  the 
"  annual  value  of  it,  and  what  corn  he  hath  in  the  ground;  and 
.  *'  when  they  have  thus  inquired  of  every  thing,  they  shall  cause 
"  the  land,  corn,  and  chattels  to  be  appraised,  as  if  they  were  to 
*'  be  immediately  sold,  and  they  shall  be  delivered  to  the  whole 
**  township  to  answer  before  the  justices  for  the  same;  iu  like 

R  a  *'  manner 
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*<  manuer  of  the  freehold,  how  much  it  is  worth  yearly  over  and 
"  above  the  service  due  to  the  lords  of  the  fee,  and  let  the  land 
"  remain  in  the  hands  of  the  lord  the  king  until  the  lords  of  the 
"  fee  shall  have  made  fine  for  it.  These  things  being  inquired, 
*'  the  bodies  of  the  persons  dead  or  slain  shall  be  forthwith  buried. 

"  In  like  manner  it  is  to  be  inquired  of  them  that  are  drowned 
*'  or  suddenly  dead ;  and  afterwards  it  is  to  be  seen  of  such 
"  bodies,  whether  the  persons  were  so  drowned,  or  slain,  or 
*'  strangled,  by  the  mark  on  the  neck,  or  by  a  mark  on  any 
*'  of  the  limbs,  or  by  any  hurt  found  on  the  body;  and  so 
"  they  are  to  proceed  in  form  aforesaid :  if  they  were  not  slain, 
"  then  ought  the  coroner  to  attach  the  finders  and  all  others  in 
*'  company.  Of  treasure-trove,  the  coroner  ought  to  inquire 
"  who  are  the  finders,  and  in  like  manner  who  are  suspected 
"  thereof;  and  this  may  be  well  perceived,  where  one  usually 
"  haunteth  taverns,  and  hath  done  so  of  long  time;  on  such 
*'  a  suspicion  he  ought  to  be  attached  by  four  or  six  pledges, 
"  or  by  more,  if  he  can  find  them.  Further,  if  any  be  appealed 
*'  of  rape,  he  must  be  attached,  if  the  appeal  be  fresh,  and 
(a)  Huteslmu  <«  if  they  see  sign  of  truth  by  effusion  of  blood,  or  cry  (a)  raised; 
"  and  such  must  be  attached  by  four  or  six  pledges,  if  they  can 
*'  be  found  :  but  if  the  appeal  were  without  cry,  and  without 
*'  any  manifest  sign,  then  two  pledges  are  sufficient.  Upon 
"  appeal  of  wound  and  such  like,  if  the  wound  be  mortal,  the  ap- 
*'  pellee  shall  be  taken  immediately,  and  kept  until  it  be  known 
"  whether  the  party  hurt  shall  recover  or  not,  and  if  he  die,  the 
"  guilty  persons  shall  be  kept ;  but  if  he  recover,  they  shall  be 
«'  attached  by  four  or  six  pledges,  according  as  the  wound  shall 
"  be.  And  for  a  maim,  they  shall  be  attached  by  more  than 
"  four:  and  for  a  simple  wound  without  a  maim  two  pledges 
♦'  are  sufficient.  Also  of  all  wounds  it  must  be  seen  what  is  the 
*«  length,  breadth  and  depth,  and  with  what  weapons  the  person 
*'  was  wounded,  and  in  what  part  of  the  body  ;  and  whether  many 
*'  are  guilty  thereof,  and  whether  there  are  many  wounds,  and ' 
''  who  gave  them  and  what  sort  of  wounds :  and  so  ought  all  things 
**  to  be  enrolled  in  the  coroner's  roll.  But  if  any  be  appealed, 
"  he  who  is  appealed  of  the  fact  shall  be  taken ;  and  those  ap- 
**  pealed  of  the  force  shall  be  safely  attached,  until  the  appellee 
*'  of  the  fact  shall  be  convicted.  Concerning  horses,  boats, 
<'  carts,  whereby  any  one  is  killed,  which  are  properly  called 
<«  vavi,  they  shall  be  appraised  and  delivered  to  the  toA\Tis. 

*'  Concerning  wreck  of  the  sea,  wheresoever  it  be  found,  if 
**  any  one  lay  hands  upon  it,  he  shall  be  attached  by  good  and 
**  safe  pledges,  and  the  price  of  the  wreck  shall  be  valued,  and 
<*  delivered  to  the  towns.  But  if  one  be  accused  of  the  death 
*^  of  any  one,  he  shall  be  taken  and  imprisoned  as  above.  In 
"  like  manner  of  all  homicides  and  burglaries  hue  shall  be 
*^  levied,  as  elsewhere  is  used  in  Englajid.  And  all  shall  follow 
*'  the  hue  and  steps,  if  they  can  do  so,  and  they  who  shall  hot, 
*'  and  shall  be  thei'eupon  convicted  that  they  would  not,  shall  I 
*'  be  attached  to  be  before  the  justices*'*  « 
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In  the  construction  of  this  statute,  the  Tollowing  points  seem 
to  be  agreed  on : 

That  the  statute  being  wholly  directory,  and  in  affirmance  of  a  Hawk.  P.  C. 
the  common  law,  the  coroner  is  not  thereby  restrained  from  any  c.9.  $  ai. 
branch  of  his  power,  nor  excused  from  any  part  of  his  duty  not  ^^^j     ^i^st. 
mentioned  in   it,   which  was  incident  to  his  office  before ;  and  54/91.    Bro. 
therefore    thougjh   the    statute  mentions  only  inquiries  of  the  Coron.  168. 
death  of  persons  slain,   drowned,   or  suddenly  dead,  yet  the  co-  S.  P.  C.    51. 
roner  ought  also  to  inquire  of  the  death  of  those  who  die  in 
prison. 

An  inquisition  of  death,  by  the  oaths  of  lawful  men  of  the  («)  1  Sid.  204. 
county,  is  {a)  sufficient,  without  saying  that  they  were  of  the  ^^^Jj|  Sch?'*' 
next  towns ;  so  [b)  that  it  appears  at  what  place,  and  by  what  j^;^,"   poph. 

jurors,  by  name,  it  was  taken,  and  that  such  jurors  were  sworn.     210.  Co.Ent. 

354.     ib)  Cro. 
Eliz.  31.    a  Hawk.  P.  C.  c.  9.  ^  22. 

It  is  clearly  (c)  agreed,   that  the  inquest  shall  be  taken  on  the  (c)Fitz. Coron. 
view  of  the  dead  body,  although  the  statute  be  silent  in  this  ^°l-  S.P.C. 
matter ;  and  that  an  inquest  otherwise  taken  by  the  {d)  coroner,  ^^'      l^^Jj,^ 
is  void.  166.  Noy,87. 

a  Hawk.  P.  C. 
c.  9.  §23.  {d)  Therefore  where  the  body  cannot  be  found,  or  is  so  putrified  that  a  view  would 
be  of  no  service,  the  coroner,  without  a  special  commission,  cannot  take  the  inquest ;  but  in 
such  cases  it  shall  be  taken  by  justices  of  peace,  or  other  justices  authorised,  by  the  tesf  iraony 
of  witnesses.  H.  P.C.  17©.  Vent.  352.  2  Hawk.  P.  C.  c.  9.  $  23.  [If  the  coroner  take  his 
inquisition  on  view  of  the  body,  after  long  putrefaction,  it  is  in  the  discretion  of  the  comt  of 
K.  B.  whether  they  will  receive  it  or  not.     R.  v.  Causey,  Hil.  3  Geo.  i.j 

If  a  dead  body,  whereon  an  inquest  ought  to  be  taken,  be  in-  Fitz.  Coron. 
terred,   or  suffi.n'ed  to  putrify,  before  the  coroner  hath  viewed  it,  3?9- 339-  4^1. 
the  gaoler  or  township  shall  be  amerced.  S  P  C  ?i 

I  Keb.  278.     [It  is  indictable  as  a  misdemesnoiu-  to  bmj  the  body  before,  or  without  sending 
for  the  coroner,     i  Salk.  377.     7  Mod.  10.] 

Also  it  hath  been  (e)  resolved,  that  a  coroner  may  lawfully,  (e)2iE.4. 70. 
within  {/)  convenient  time  after  the  death,  take  up  a  dead  body  ^j  *  g'|,'  ^^ 
out  of  the  grave,   in  order  to  view  it,  not  only  for  the  taking  of  ^j   *h!p.C.* 
an  inquest,  where  none  hath  been  taken  before,  but  also  for  the  170.    Bro. 
taking  of  a  good  one,  where  an  insufficient  one  hath  been  taken  Coron.  167. 
before  fxr)  (/)Asthe 

oeioreig;.  space  of  foiu-- 

teen  days. 
a  Hawk.  P.C.  0,9.  ^23.  and  in  Carth.  72.,  where  the  coroner,  after  an  inquisition  that  was 
quashed  for  insufficiency,  took  a  second  super  visum  corporis  a  year  after  the  body  had  been 
buried;  and  the  court  refused  to  quash  it,  ioT  factum  valet  quod  feri  non  debet ;  and  ?;o<e, 
that  this  seems  to  be  a  matter  discretionaiy  in  the  court  into  which  the  inquisition  is  returned, 
(g)  [But  this  he  cannot  do  without  the  leave  of  the  King's  Bench,  Str.  16 7.  the  granting  of  which 
is  discretionai"y  in  the  judges,  according  to  the  time  and  circumstances,  i  Salk.  377.  i  Str. 
aa-  533-] 

It  is  not  necessary  that  the  inquisition  be  taken  in  the  very  Latch.  166. 
same  (A)  place  where  the  body  was  viewed;  and  it  hath  been  ^^^j'^'^SC 
resolved,  that  an  inquisition  taken  at  D,  on  the  view  of  the  body  r^J^  Poph. 
lying  dead  at  Z..,  may  be  good.  ao9.    {h)  But 

the  coroner 
cannot,  bj?  way  ©f  pxixushraent,  for  Bet  finding  ag«or^g  to  tfee  eTideeee,  adjovorn  the 

R5  jury 
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.mry  to  places  at  a  great  distance  from  where  the  foot  was  committed;  but  an  adjournment  to 
the  assise  is  proper,  and  well  enough.    Comb.  386.  fer  Holt  Ch.  Just. 

4. H.  7. 18.  b,        A  coroner  cannot  inquire  of  any  accessories  after  the  fact; 

Dallr'-^^"        ^"'^  therefore  it  hath  been  resolved  that  an  indictment  of  J.  S. 

Moor/29.  pi.    ^^^o^'6  a  coroner,  for  having  received  and  comforted  one  who  had 

95.    '  '    been  guilty  of  a  murder,  is  void. 

3  Hawk.  P.  C.       But  he  may  make  inquiry  of  the  accessories  before  the  fact ; 

^•9^- 527-  and  also  may  inquire  whether  any  so  guilty  have  fled  for  the 

^  '       same ;  for  which  they  forfeit  all  their  goods  and  chattels. 

Keilw,  61.  A  coroner  may,  and  ought  to  inquire  of  all  the  circumstances 

a  Hawk  P.  C.   of  the  party's  death,  and  also  of  all  things  which  occasioned  it ; 

(a)  Alien,  51.  ^^'^  ^^^  therefore  it  is  said,  that  if  it  be  found  by  his  inquest,  that 
the  person  deceased  was  killed  by  a  fall  from  a  bridge  into  a 
river,  and  that  the  bridge  was  out  of  repair,  by  the  default  of 
the  inhabitants  of  such  a  town,  and  that  those  inhabitants  are 
bound  to  repair  it,  the  township  shall  be  amerced. 

1  Burr.  17.  [If  the  coroner  neglects  to  take  an  inquisition,  it  may  be  done 

by  justices  of  gaol-delivery,  oyer  and  terminer,  or  of  the  peace: 

but  it  nmst  be  done  openly :  if  it  be  done  secretly,  it  may  be 

quashed.] 

H^pr*  ^■^^'       According  to  (b)  some  opinions,  a  coroner  ex  officio  hath  no 

4  Inst  271^      power  to  take  any  indictment,  except  of  the  death  of  a  man. 

a  Inst.  147.  [In  Xorf/mmberland  he  may,  by  custom,  inquire  of  other  felonies.  35  H.  6.  a?. 
Bnt,  without  custom,  he  hath  no  authority  to  take  any  inquisition  other  than  on  death.  2.  H. 
H.P.  C.  6j.]  But  by  others,  he  ought  to  inquire  of  the  breakers  of  houses.  2  Hawk.  P.C. 
^-  9-  y  35-  And  by  the  4  E.  i.  de  officie  coronatoris,  supra,  he  may  inquire  of  rape,  and  the 
breach  of  a  prison.  Britton,  3. — And  by  the  said  statute,  a  coroner  ought  to  inquire  of 
treasure  that  is  found,  who  were  the  finders,  and  likewise  who  is  suspected'thereof ;  and  that 
It  may  be  well  perceived,  where  one  liveth  riotously,  haunting  taverns,  and  hath  done  so  of 


(D)  Of  Traversing  and  Quashing  such  Inquisitions^ 

(c)  13  Ed.  4.  T^HE  law  gives  such  high  credit  to  an  inquisition  of  death, 
a  Hawk  PC  found  before  a  coroner,  that  (c)  anciently  the  judges  would 

c.  9. 1  37.  that  ^^^^  receive  a  verdict,  acquitting  a  person  of  the  death  of  a 
this  opinion  is  man  found  against  him  by  the  coroner's  inquest,  unless  the  jury 
now  exploded,  finding  such  acquittal,  had  also  found  what  other  person  did  the 

fact,    or   by   what    other  means  the  party  came  to  his  death ; 

because  it  appeared  by  the  coroner's  view,   on  record,  that  a 

person  ^as  killed. 
23  H.  4. 13.  Also,  it  has  been  formerly  holden,  that  if  a  person  were  slain, 

^'  A  ^^'^  upon  the  coroner's  inquest  stqier  visuni  corporis,  it  were  found 

a -8.  H.  P.  C.  thattJ.  S'.  fled,  though  J.  S.  were  afterwards  acquitted  both  of 
29.  alnst.147.  the  felony  and  flight,  yet  he  forfeited  his  goods;  for  the  coroner's 
3  Keb.  366.  inquest  is  so  solemn,  that  it  is  not  traversable :  also,  when  the 
564.  ^I-ev.  goods  are  once  lawfully  vested  in  the  king,  by  that  inquest  the 
a  Hawk.  P.  C.    P^^operty  of  them  cannot  be  devested. 

c.  9.  §  54.,  this  opinion  is  harsh  and  unreasonable,  that  a  man  shall  be  liable  to  forfeit  all  his 
§oods,  which  may  perhaps  be  all  that  he  is  worth,  by  an  inquest  taken  in  his  absence,  with- 
out either  hearing  him,  or  giving  him  an  opportunity  of  defending  himself. 

The 
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The  coroner's  record  of  an  abjuration,  or  of  the  confession  of  Vide  iUdwla. 
breaking  prison,  or  of  the  confession  of  a  felony  by  an  approver,  ^^9'^^  autho- 
estops  the  party,  not  only  from  traversing  the  confession,   but  ^^^^^  ^^^g, 
also  from  alleging  that  it  was  taken  from  him  by  duress,  4c  cited. 
And  it  is  said,  that  if  the  party  plead  that  he  is  not  the  same 
person,  he  shall  be  concluded  by  the  coroner's  recording  that  be 
is  the  same  person :  yet  in  these  cases,  it  seems,  that  the  judge 
may  in  discretion,    to   inform  his  conscience,  take  an  inquiry 
from  the  people  living  next  the  place,  of  the  whole  circumstances 
of  the  matter. 

If  it  be  found  by   a  coroner's  inquest,    that  a  murder  was  S.P.C.34. 
committed   in    such  a  town,  and  that    the  murderer  escaped  » Hawk.  P.  C- 
untaken,  the  township  cannot  traverse  such  escape,  because  it  ^•9'9  53' 
makes  them  only  liable  to  an  amercement,  4"  de  minimis  non 
curat  lex. 

Also,  it  is  strongly  holden  in  some  books,  that  an  inquest  of  Bro,  Coron. 
self-murder,  found  before  a  coroner,  cannot  be  traversed:  but  ^5^-    2  Lev. 
the  contrary  opinion  being  also  holden  by  books  of  as  great  j'xebfgco. 
authority,  and  seeming  also  to  be  more  agreeable  to  the  general  ^  Jones,  19?. 
tenor  of  the  law,  in  other   cases,    it   seems   to   be   the  better  Vent.  278. 
opinion,  that  such  inquest  being  moved  into  the  King's  Bench  ^^*^^/^^^' 
by  certiorari,  may  be  there  traversed  by  the  executor  or  adraini-  |^^]  g^'^ 
strator  of  the  person  deceased;  or,  in  case  the  coroner's  inquest  pi.  16.  a  Hawk. 
find  him  to  have  been  a  lunatick,  by  the  king  or  the  lord  of  the  P. C.  c.^.^ss- 
manor.  [ThecourtwiU 

not  oblige  the 
coroner  to  return  the  depositions  he  hath  taken  upon  an  inquisition  o?feto  de  se,  if  there  be 
nothing  depending  before  theui  to  make  it  necessary,    a  Str.  1073.] 

(«)  If  a  coroner  appear  to  have  been  corrupt  in  faking  an  (a)  Cro  Eliz. 
inquest,  it  seems  that  a  melius  inquirend.  shall  go  to  special  com-  371-  3  Keb. 
missioners,  who  shall  proceed  not  on  ^/iew,  but  upon  testimony,  g°°"|!j*ij;.  1°' 
and  the  coroner    shall  have  nothing  to  do  with  such  inquest;  ^keb's/g. 
but,   (6)  where   his  inquest  is  quashed  for  want  of  form  only.  Vent.  181. 
he  shall  take  a  new  one  in  like  manner  as  if  he  had  taken  none  .152-    3  Mod. 
before.  80.100.238. 

cont.  a  Jones, 
198.  {b)  a  Roll.  Abr.  32.  pi.  5.    ai  E.  4.  70.  b.    Salk.  190. 

(E)  Of  his  Power,  as  to  Bills  of  Appeal,  Appeals  of 
Approvers,  and  the  Abjuration  of  a  Felon. 

"DY  the  common  law,  the  coroner  might,  without  the  concur-  a  Hawk.  P.  C 

rence  of  any  other,  receive  an  appeal  of  felony  or  mayhem,  c.9.§39" 
on  the  plaintiff"'s  finding  sufficient  pledges  to  the  sheriff  for  the 
prosecution;  but  it  being  |)rovided  by  Westm.  i.  c.  10.  that 
the  sheriff  shall  have  counter-rolls  with  the  coroner,  it  seems 
that  no  appeal,  since  that  statute,  is  well  commenced  before  the 
coroner,  unless  the  sheriff  be  present  to  take  a  counter-roll  of  the 
proceedings;  yet  the  coroner  seems  still  to  be  the  only  judge. 

A  coroner  cannot  receive  a  bill  of  appeal  of  an  olientc  done  out  H- ?•  C.  17^' 
of  the  county,  because  thci'e  can  be  no  trial  thereof  by  the  S.  P*^*^" 

li  4  county; 
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a  Hawk,  P.  C.   County ;  but  he  may  receive  the  appeal  of  an  approver,  or  talce 
C.9.  §  40.         the  abjuration  of  one  who  confesses  a  felony  done  in  any  county; 

because  after  such  confessions  there  is  no  need  of  any  trial. 
sHawk.  P.C.        A  coroner  may  certainl}-  award  process,  till  the  exigent  on  a 
C.9,  641.  and  bill  of  appeal  before  him,  and  such  process  shall  be  awarded  by 

rSes  there  ^'  ^""^  ^"^^''   ^"^  "°^  ^y  ^^"^  ^"^  ^^^^  sheriff  jointly,   and  he  may 

cited.  proceed  thereon  till  outlawry;    but  since  Magna  Charta,  by 

which  it  is  enacted,  c.  1 7.,   That  710  sheriff,  constable,  coroner,  err 

other  bailiff  of  the  king,  shall  hold  pleas  of  the  croi&i,  he  cannot 

proceed  to  the  trial  of  the  appellee. 

H,  P.C.  171.         An  appeal  before  the  coroner  may  be  removed  into  the  King's 

a  Inst.  176.       Bench  or  Chancery,  by  cf?f/orffn,  directed  to  the  coroners  and 

sheriff,  but  not  by  one  directed  to  the  sheriff  only. 

a  Hawk.  P.  C.       The  coroner  may  receive  the  appeal  of  an  approver  for  an 

C'9-  ^43*  offence  in  the  same  or  in  a  different  county;  and  if  the  appellee 

be  in  the  same  county,  he  may  award  process  against  him  to  the 

sheriff  till  it  come  to  the  exigent :    but,  if  the  appellee  be  in  a 

foreign  county,  the  coroner  cannot  award  process  against  him, 

but  must  leave  it  to  the  justices  of  gaol-delivery,  or  others  before 

whom  the  appeal  is  afterwards  recorded. 

a  Hawk.  P.C.        A  coroner  may  take  the  confession  and  abjuration  of  a  felon, 

c.  9.  $  44.         gj^(j  gjg^  ^j^g  confession  of  any  felony  by  an  approver.     And  as  to 

abjuration,  it  is  to  be  observed,   that  at  the  common  law,  if 

a  person  accused  of  any  felony,  (except  sacrilege,)  whether  in  the 

same  or  any  other  county,  for  which  he  was  liable  to  judgment 

of  death,  and  not  charged  with  treason,  had  fled  to  any  church 

or  church-yard,  and  within  forty  days  confessed  himself  guilty 

before  the  coroner,  and  declared  all  the  particular  circumstances 

of  the  oifence,  and  thereupon  taken  the  oath  in  that  case  pro- 

.  vided,   (the  substa?ice  whereof  was,  that  he  abjured  the  realm, 

and  would  depart  as  soon  as  possible  at  the  port  which  should 

be   assigned   him,    and   never   return  without   leave  from  the 

king,  Sfc.)  he  saved  his  life,  if  he  observed  the  terms  of  the 

oath,  by  going  with  all  convenient  speed  the  nearest  way  to  the 

port  assigned,  SjC. ,-  but  he  was  attainted  of  the  felony  by  such 

abjuration,  without  more,  and,  consequently,  forfeited  liis  lands, 

goods,  SfC.     And  now  by  21  Jae.  i.  c.  28.  it  is  enacted,  That  no 

sanctuary,  or  j)rivilege  (f  sanctuary,  shall  be  admitted  or  allowed  in 

any  case. 


(F)    Where  the   Act  of  one   Coroner    shall   be    as 
effectual  as  if  done  by  them  all. 

(a)  S.  P.  C.  53.  (a)  IXT'HEREVER  coroners  are  authorized  to  act  as  judges,  as 
ri/^  H^^^^'  ^"  ^^^  taking  of  an  inquisition  of  death,  or  receiving  an 

40.  b.  Comb,  appeal  of  felony,  Sfc,  the  act  of  any  one  of  them  who  first  pro- 
435.  ^  qiuBTe^  ceeds  in  the  matter,  is  of  the  same  force  as  if  all  had  joined  in 
[One  coroner    it ;   but  it  is  said,  that  after  such  proceeding  by  one  of  them, 

Se^writ^*^arin  *^^  ^^^  of  any  other  will  be  void;  also,  it  is  certain  that  (b)  where 
'  coroners 
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coroners  are  empowered  only  to  act  ministerially,  as  in  the  ex-  case  of  an  exi- 
ecution  of  a  process  directed  to  them,  upon  the  default  or  inca-  g^"*^  •  but  if 
pacity  of  the  sheriff,   all  their  acts  will  be  void  wherein  they  do  *oronmZn 
not  all  join.  ^  one  for  the 

county,  the  return  must  be  in  the  name  of  all.    a  H.  H.  P.  C.  5  6.] 

(G)    Of  Fees  that  he  may  lawfully  take. 

T>Y    Westm.  i.  c.  10.  it  is  enacted,  "  That  no  coroner  de-  Vide  a  Inst. 

"  mand  or  take  any  thins-  of  any  man  to  do  his  office,  upon  '76.  that  this 

c  .cc•...^^■^y  statute  was 

"  pam  ol  great  forfeiture  to  the  king.  ,  ,,,3^^  -^^  ^^_ 

firmance  of  the  common  law. 

But  it  is  enacted  by  3  H.  7.  c.  i.  "  That  a  coroner  have 
"  for  his  fee,  upon  every  inquisition  taken  upon  the  view  of  a 
*'  body  slain,  1 3.<:.  ^d.  of  the  goods  and  chattels  of  the  slayer  or 
*'  murderer,  if  he  have  any  goods ;  and  if  he  have  no  goods,  of 
"  such  amercements  as  shall  fortune  any  township  to  be  amerced 
*'  for  the  escape  of  the  murderer,  ^r." 

But  the  coroners  endeavouring  to  extend  this  statute  to  per- 
sons slain  by  misadventure,  it  was  enacted  by  i  H.  8.  c.  7. 
*'  That  upon  a  request  made  to  a  coroner  to  come  and  inquire 
*'  upon  the  view  of  any  person  slain,  drowned,  or  otherwise 
"  dead  by  misadventure,  the  said  coroner  shall  diligently  do  his 
"  office,  without  taking  any  thing  therefore ;  upon  pain  to  every 
'''  coroner  that  will  not  endeavour  himself  to  do  his  office,  (as 
"  afore  is  said,)  or  thattaketh  any  thing  for  doing  his  office  upon 
"  every  person  dead  by  misadventure,  for  every  time  forty  shil- 
"  lings."  * 

II  By  25  G.  2.  c.  29.  "  For  every  inquisition  not  taken  upon 
"  the  view  of  a  body  dying  in  a  gaol  or  prison,  which  shall  be 
'*  duly  taken  within  that  part  of  Gi'eat  Britain  called  England 
*'  by  any  coroner  or  coroners  in  any  township  or  place  contri- 
*'  butory  to  the  rates  directed  by  the  act  of  12  G.  2.  for  the  more 
"  easy  assessing,  collecting,  and  levying  of  county  rates,  the  sum 
*'  of  twenty  shillings,  and  for  every  mile  which  he  or  they  shall 
*'  be  compelled  to  travel  from  the  usual  place  of  his  or  their 
**  abode  to  take  such  inquisition,  the  further  sum  of  nine  pence: 
*'  over  and  above  the  said  sum  of  twenty  shillings  shall  be  paid 
**  to  him  or  them  out  of  any  monies  arising  from  the  rates 
*'  before  mentioned  by  order  of  the  justices  of  the  peace  in  their 
*'  general  or  quarter  sessions  assembled  for  the  county,  riding, 
*'  division,  or  liberty,  where  such  inquisition  shall  have  been 
*'  taken,  or  the  major  part  of  them,  which  order  the  said  jus- 
**  tices  of  the  peace  so  assembled,  or  the  major  part  of  them, 
*'  are  hereby  authorized  and  directed  to  make ;  for  which  order 
**  no  fee  or  reward  shall  be  paid  to  the  clerk  of  the  peace  or  any 
•*  other  officer." 

§  2.  "  For  every  inquisition  which  shall  be  duly  taken  upon 
**  the  view  of  a  body  dying  in  any  gaol  or  prison  witliin  that 

a  part 
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"  part  of  Gi'eat  Britain  called  E7igland  by  any  coroner  or 
"  coroners  of  a  county,  so  much  money  not  exceeding  the  sum 
"  of  twenty  shillings  shall  be  paid  to  him  or  them  as  the  justices 
"  of  the  peace  in  their  general  or  quarter  sessions  assembled  for 
**  the  count}',  riding,  or  division,  wherein  such  gaol  or  prison  is 
'*  situate,  or  the  major  part  of  them,  shall  think  fit  to  allow  as 
**  a  recompence  for  his  or  their  labour,  pains,  and  charges  in 
*'  taking  such  inquisition,  to  be  paid  in  like  manner  by  order 
*'  of  the  said  justices,  or  the  major  part  of  them,  out  of  any 
*'  monies  arising  from  the  said  rates ;  which  order  the  said  jus- 
**  tices  of  the  peace  so  assembled,  or  the  major  part  of  them,  are 
*'  hereby  authorized  and  directed  to  make ;  for  which  order  no 
*'  fee  or  reward  shall  be  paid  to  the  clerk  of  the  peace,  or  any 
**  other  officer." 

§  3.  "  Provided,  that  over  and  above  the  recompence  hereby 
*'  limited  and  appointed  for  inquisitions  taken  as  aforesaid,  the 
*'  coroner  or  coroners,  who  shall  take  an  inquisition  upon  the 
*'  view  of  a  body  slain  or  murdered,  shall  also  have  the  fee  of 
*'  thirteen  shilhngs  and  four-pence  payable  by  virtue  of  the  act 
*'  made  in  the  third  year  of  King  Henry  the  Seventh  out  of  the 
"  goods  and  chattels  of  the  slayer  or  murderer,  or  out  of  the 
**  amerciaments  imposed  upon  the  township,  if  the  slayer  or 
"  murderer  escape:  any  thing,  &c.  notwithstanding." 

§  4.  "  No  coroner  to  whom  any  benefit  is  given  by  this  act 
**  shall  by  colour  of  his  office,  or  upon  any  pretext  whatsoever 
"  take  for  his  office  doing  in  case  of  the  death  of  any  person 
"  any  fee  or  reward,  other  than  the  said  fee  of  thirteen  shillings 
"  and  four-pence  hmited  as  is  aforesaid  by  the  said  act  3  H.  7. 
*'  and  other  than  the  recompence  hereby  limited  and  appointed, 
*'  upon  pain  of  being  deemed  guilty  of  extortion." 

§  5.  Excepts  from  this  act  the  coroner  of  the  king's  house- 
hold, of  the  verge  of  the  king's  palaces,  of  the  admiralty,  of  the 
county  palatine  of  Durham,  of  the  city  of  London^  and  borough 
of  Soiithiioark,  or  of  any  franchises  belonging  to  the  city;  and 
the  coroner  of  any  city,  borough,  town,  liberty,  or  franchise  not 
contributory  to  the  rates  directed  by  1 2  Geo.  2.  or  within  which 
such  rates  have  not  been  usually  collected,  and  allows  them  to 
take  such  fees  as  they  were  before  entitled  to.  |] 

(H)     Of    discharging    him,    and    for  what    Misde- 
mesnours  punished. 

F.N.B.  163.  JF  any  coroner  be  so  far  engaged  in  any  other  publick  business 

8  Co     I   *  in  the  county,   that  he  cannot  have  leisure  enough  to  attend 

a  Inst.  32.  th^  office  of  a  coroner;  or,  if  he  be  chosen  verderor  of  a  forest; 

(a)  VideGoAh.  or,  if  he  have  not  sufficient  lands  in  the  same  county  whereon  to 

}°^\  That  hve  according  to  his  state  and  degree;   or,  if  he  be  disabled, 

another^ Tlfe  ^i^her  by  old  age  or  any  inveterate  disease,  as  the  palsy,  or  the 

power  and  au-  ^^^*^>  to  execute  his  office  as  he  ought;  and,  as  some  say,  if  he 

thority  of  the  follow  any  common  trade;  he  (a)  may  be  discharged  by  the  writ 


(H)  Qf  discharging  him,  8^c.  251 

de  coronatore  exonerando^  which  being  directed  to  the  sheriff,  ^Tsi,ip»ofactOy 
after  a  recital  of  the  particular  cause  of  the  discharge  of  such  ceases.    [As  it 
coroner,  commands  him  to  cause  another  to  be  chosen  in  his  |?  ^^  °id  the 
room.  court  of  Chan. 

eery  will  not  suffer  this  writ  to  issue,  but  on  affidavit  that  the  defendant  hath  been  served  with 
notice  of  the  petition  for  it.     3  Atk.  184.] 

But,  if  any  writ  of  this  kind  be  grounded  on  an  untrue  sug-  Register,  11 ;» 
gestion,  the  coroner  may  procure  a  commission  from  the  Chan-  b.  178.  a. 
eery  to  inquire  of  the  truth  of  it,  and  to  return  the  inquiry  gp"^'^'^''* 
betbre  the  king  into  Chancery ;  and  if  upon  such  commission     *   '    ''*^' 
the  suggestion  be  disproved,  the  king  may  make  a  supersedeas 
to  the  sheriff,  that  he  do  not  remove  such  coroner,  or  if  he  have 
removed  him,  that  he  suffer  him  to  execute  thp  office  as  he  did 
before. 

If  a  coroner  be  remiss  in  coming  to  do  his  office  when  he  is  S.P.C.51. 
sent  for,  <^r.,  he  shall  he  (a)  amerced  by  virtue  of  the  above-  Salk.377. 
mentioned  statute  de  coronatoribus.  H  p'^C  170. 

(a)  That  if  he  returns  a  wrong  presentment,  an  information  will  be  granted  against  him. 
Comb.  386.  [If  he  imposes  an  improper  inquisition  upon  the  jury,  he  will  be  committed. 
I  Str.  69.] 

Also  by  the  3  H.  7.  c.  i.  "  If  any  coroner  be  remiss,  and 
*'  make  not  inquisitions  upon  the  view  of  the  body  dead,  and 
*'  certify  not  as  by  the  act  is  directed,  he  shall  forfeit  for  every 
"  default  one  hundred  shillings." 

And  by  the  i  H.  8.  c.  7.  it  is  enacted,  "  That  if  any  coroner 
*'  shall  not  endeavour  himself  to  do  his  office  or  taketh  any 
"  thing  for  doing  his  office  upon  any  person  dead  by  misadven- 
"  ture,  he  shall  forfeit  forty  shillings." 

II  By  25  G.  2.  c.  29.  §6.  "  if  any  coroner,  who  is  not  ap- 
"  pointed  by  virtue  of  an  annual  election,  or  whose  office  of 
**  coroner  is  not  annexed  to  any  other  office,  shall  be  lawfully 
*'  convicted  of  extortion  or  wilful  neglect  of  his  duty,  or  mis- 
"  demeanour  in  his  office,  it  shall  be  lawful  for  the  Court 
*'  before  whom  he  is  convicted,  to  adjudge  that  he  shall  be 
"  amoved  from  his  office ;  and  thereupon  if  such  coroner  shall 
*'  have  been  elected  by  the  freeholders  of  any  county,  a  writ 
"  shall  issue  for  the  amoving  of  him  from  his  office,  and  electing 
*'  another  coroner  in  his  stead,  in  such  manner  as  writs  for  the 
"  amoval  or  discharge  of  coroners,  and  for  electing  coroners  in 
"  their  stead,  are  in  any  cases  already  directed  by  law.  And  if 
"  the  coroner  so  convicted  shall  have  been  appointed  by  the 
"  lord  or  lords  of  any  liberty  or  franchise,  or  in  any  other 
*'  manner  than  by  the  election  of  the  freeholders  of  any  county, 
"  the  lord  or  l^ds  of  such  Hberty  or  franchise,  or  the  person 
"  or  persons  entitled  to  the  nomination  or  appointment  of  any 
"  such  coroner,  shall,  upon  notice  of  such  judgment  of  amoval, 
,  *'  nominate  and  appoint  another  person  to  be  coroner  in  his 
•*  stead," 
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(A)    Of  the  Nature  and  different  Kinds  of  Corpo- 
rations. 

CORPORATIONS  are  of  several  natures,  ail  of  them  insti-    j 

tuted  for  the  better  government  of  a  people  combined  to- 
gether, and  living  under  a  regular  system  of  laws. 


I 
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OF  corporations  some  are  sole  (a),  and  some  are  aggregate;  a  loCo.  29.  b. 
sole  corporation  consists  of  one  person  only,  as  the  king  {b):  so,   3i-'j-    i  KoU. 
a  clergyman  by  being  made  a  bishop  (c),  prebendary,  parson  (d),  (a)^[xhe'use 
or  vicar,  is  said  to  be  a  sole  corporation.  of  the  institu- 

tion  of  a  sole 
corporation  is  pointed  out  by  Sir  W.  Bkickstone,  in  i  Comm.  469,  ^  70.  But  his  successor 
in  the  Vinerian  chair  thinks,  "  that  it  might  have  been  better  to  have  given  sole  corporations 
some  other  name.  For,  except  the  incapacity  of  purchas,inp  in  mortmain,  very  few  points  of 
corporation  law  a^e  applicable  to  them.  The  power  of  making  valid  bye-laws,  the  right  of 
electing  new,  and  of  removing  old  members,  and  the  necessity  of  a  common  seal,  as  well  as 
other  matters,  have  little  or  no  relation,  except  to  corporations  aggregate."  i  Wooddes. 
Syst.  471,  2.]  (h)  AVho  is  a  corporation  sole  by  the  common  law,  and  has  thereby  several 
privileges  and  prerogatives  distinct  from  a  common  person,  for  which  vide  tit.  Prerogative, 
(c)  These  are  founded  by  the  king,  and  are  under  ecclesiastical  government ;  yet  the  common 
law  takes  notice  of  them,  though  not  originally,  (d)  If  he  holds  his  possessions  singly,  he  18 
a  corporation  sole;  but  if  with'others  he  makes  a  chapter,  he  is  thereby  member  of  a  corpo- 
ration aggregate;  so,  the  same  person  by  being  incumbent  of  the  same  preferment  may  be 
both  a  corporation  sole,  and  a  member  of  a  corporation  aggregate.     Comp.  Incumb.  372. 

A  corporation  aggregate  is  an  (e)  artificial  body  of  men,  com-  4  Mod.  54. 

posed  of  divers  constituent  members  ad  iiistar  cm-poris  Jmma7iiy  ^h^^''V' 

the  ligaments  of  which  body  politick  or  artificial  body  are  the  ,  ,  ^n^jisjaj^j 

franchises  and  liberties  thereof,  which  bind  and  unite  all  its  mem-  to  be  invisible 

bers  together ;   and  in  which  the  whole  frame  and  essence  of  the  and  immortal, 

corporation  consist.  ?"^  ^^"  °?^y 

*  be  created  by 

act  of  parliament,  or  the  king's  charter;  for  though  some  corporations  are  said  to  be  by  pre- 
scription, yet  such  prescription  always  supposes  an  original  grant  from  the  crowTi,  ■which  being 
lost,  or  worn  out  by  time,  yet  having  run  out  into  a  prescription,  still  continues  to  unite  them. 
45  E.  3,  2,  3.  Co.  Lit.  130.  3  BuTs.  233.  rzrf<?  in  the  argument  of  9«o  wflrr«?!/o  against  the 
city  of  London,  115.     Kelw.  138. 

Also,  corporations  are  said  to  be  ecclesiastical  or  lay ;  of  eccle-  Co.  Lit.  250.  a. 
siastical  corporations  some  were  called  [/)   regidar^  as  abbots,  ^i^^^^°^' 
priors,  S^x.  others,  secidai\  as  bishops,  deans,  S^-c.  XvXa  under 

«ertain  rules,  and  had  vowed  true  obedience,  v.ilful  povert}',  and  perpetual  chastity ;  but  are 
Slow  dissolved.     Co,  Lit.  93. 

Of  lay  corporations  some  are  said  to  be  for  general  govern-  (g)  Which  by 
ment;  as  those  of  mayor  and  commonalty,  &;c.;  some  for  a  par-  the  civil  law 
ticular  purpose,  as  for  the  advancement  of  (g)  learning,    (/«)  leeesoruni-' 
charity,   or  some  (/)  particular  trade  or  branch  of  business :  versities,  yet 
these  receive  their  sanction  from  the  crown,  and  must  be  by  the  are  considered 
king's  licence ;   though  a  private  person  may  be  founder,   and  ^^  .  ^  corpo- 
may  give  them  laws  to  which  they  must  square  themselves  in  q.^^-^^^  \^^ 
their  future  conduct.  [The  corpo- 

rations of  the  universities  of  this  country  are  lay  corporations.  3  Burr.  1647.  '  I^l-  ^^P*  547-] 
(A)  Such  are  hospitals,  (i)  As  Trinity^house  for  regulating  navigation,  South-Sea  Company,  &c. 
Vide  tit.  Mandamus. 

(B)    By  whom  and  in  what  Manner  created. 

HTHE  king,  by  virtue  of  his  prerogative,  is  the  [a)  only  person  [i  Si.  Com. 
that  can  erect  either  an  [b)  ecclesiastical  or  (c)  lay  corporation,  f^^'j^}  p^pg 

could  not  have  founded  or  incorporated  a  college,  &c.  here,  but  it  ousht  to  have  t-^cn  dene  by 
the  king  himself.  4  Co.  107.  b.  (6)5Co,»6.  a,  Cawdry's  case,  (c)  40  T?- 3- 4-  49  Ass.  9. 
Bro.  PrescriptioD,  i  a.    10  Co,  3  3 .  b. 

Yet 
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ro  Co.  33.  b.        Yet  the  king  may  give  power  to  a  common  person  to  name  the 
corporation,  and  the  persons  it  is  to  consist  of;  but  when  he  hath 
so  done,  this  corporation  does  not  take  its  essence  from  the  com- 
mon person,  but  from  the  king. 
Vide  ilmt.  Also,  by  the  39  Eliz.  c.  5.  every  person  seised  of  an  estate 

7ao.,thissta-  |jj  fee-simple,  may  by  deed  enrolled  in  the  high  court  of  Chan- 
ed  ffl)  By  '  ^-^^y  ^^'^ct  an  hospital  or  house  of  correction,  which  shall  be  in- 
the  common  corporated,  and  have  perpetual  succession,  and  shall  be  visited 
law,  he  that  by  such  persons  as  shall  be  nominated  by  the  («)  founders 
gives  the  first  thereof,  ^c. 
possession  to 

the  corporation,  is  the  founder.    38  Ass,  22.    50  Ass.  6.     Bro.  Corody,  12.     i  Co.  ^2-  b. 

But,  if  the  king  and  a  common  person  give  possessions  to  a  corporation  at  one  and  the  same 
time^  the  king  only  shall  be  the  founder  by  his  prerogative.     5  Ass.  6. 

10  Co,  30.  In  the  creating  of  a  corporation  the  law  does  not  seem  to  re- 

Style,  198.        quire  any  set  form  of  words  to  be  made  use  of,  as  incorporo, 
mus  the  men  of /""^^'  crigo^  &;c.  but  any  words  (6)  equivalent  will  be  sufficient, 
such  a  town  a  corporation,  viz.  mayor,  &c.    2  Roll.  Abr.  197. 

(c)Bya  special  The  king  may  grant  to  the  commonalty  of  Z).  that  they  shall 
act  of  parlia-  be  incorporate  by  the  name  of  mayor,  he.  and  that  they  may 
e^^^Vd^^lft  choose  a  mayor,  8^x.  and  this  is  a  good  corporation,  though  the 
there  may  be  election  of  a  mayor  is  in  {c)fiiinro ;  for  there  is  a  diversity 
built  one  meet  between  a  power,  liberty,  franchise,  or  other  thing  newly  created, 
house,  &c.  that  which  may  take  effect  infiduro^  and  an  estate  or  interest  which 
^^cEdled  '^^c    ^^°^^  c^^  ^^'^  without  a  present  capacity. 

and  the  lord,  &c.  may  be  governors,  Sec.  and  the  said  governors,  &c.  shall  for  ever 
hereafter  be  incorporated,  &c.,  it  was  resolved,  that  no  hospital  was  incorporated  by  this  act, 
because  all  the  words  are  defuturo.     10  Co.  24-5. 

{d)  Roll.  Rep.  A  patent  procured  by  some  few  persons  only  shall  not  {d) 

f  ^     B        1  ^^^^  the  rest ;  nor  [e)  can  the  inhabitants  of  a  town  be  incor- 

jQQ^             *  porated  without  the  assent  of  the  major  part  of  them. 

3  Mod.  13.  As  it  is  the  king's  charter  that  creates  corpoi'ations,  so  such 

(/)  Of  ancient  charter  ( /)  may  mould  and  frame  them  as  it  shall  think  fit. 
time,  the  m-  ^'^  '' 

habitants  of  a  town  were  incorporated  when  the  king  granted  to  them  to  have  guUdham 
viercatoriam.     Reg.  219.     10  Co.  30. 

21  E.  4.  56.  If  the  king  grants  lands  to  the  men  or  inhabitants  of  Z)., 

7E.  4.  3.  aH.  JicEredihus  t^-  successoribus  suis,  rendering  (o-)  rent;  (//)   for  any 

H^ if  the  king  ^^^^"o  touching  (j.)  these  lands  {k)  this  is  a  corporation,  but  not 

grants  Jwmini-   to  Other  purposes. 

bus  de  Islington 

to  be  discharged  of  toll,  this  is  a  good  corporation  to  this  intent,  but  not  to  purchase.     21  E. 

4-  59- Where  the  king,  in  giving  lands  to  the  inhabitants  of  a  town,  on  a  supposition  that 

they  were  incorporated,  shall  be  said  to  be  deceived  in  his  grant,  and  the  grant  void,    i  Roll. 

Abr.  5T3.     Co.  Lit.  3.  a.     Lane,  ai. By  the  forest  law,  a  grant  of  a  pri\ilege  within  a 

forest,  to  all  the  inhabitants,  being  freeholders  within  this  forest  is  good.  4  Inst.  297. 
(^»)  By  tliis  they  have  capacity  to  take,  but  not  to  grant  the  lands  to  another.  Cro.  Eliz.. 
35*  Ci)  Where  a  charter  made  to  aliens  may  incorporate  them  quoad  the  king,  and  not  quoad 
others.  Roll  Rep.  148.  296.  (A)  But  if  the  king  releases  the  rent,  the  corporation  is  ipso 
facto  dissolvea.   Dyer,  loo.  pi.  70= 

One 


(C)  Of  the  Names  of  Corporations.  ^55 

One  corporation  may  be  made  out  of  another ;  but  it  must  be  loCo.  31. 

by  the  king's  charter ;  therefore  where  the  mayor  and  commonalty  49  E.  3-  4- 

of  Lo7idon  prescribed  to  make  another  corporation  in  the  city,  f  ?         o' 
111-  /?        1        ^  -^         I.  1 1  L     Moor,  584. 

though  their  customs  are  confirmed,  yet  it  was  hoiden  not  to  be  gij,  291. 

good,  without  the  king's  charter.  2  Keb.  52.63. 

88.  ||In  the 
case  of  Caddon  v.  Eastvvick,  i  Salk.  192.  it  is  said,  that  a  corporation  may  make  a  fraternity ; 
but  this  point  is  not  noticed  in  the  other  reports  of  that  case  (6  Mod.  123.  Holt's  Rep.  433.) 
and  Lord  Kenyon  in  the  case  of  The  King  v.  The  Cooper's  Company,  Newcastle,  7  T.  Kep. 
J48.  says,  he  cannot  conceive  that  they  have  such  a  power;  that  it  can  only  be  effected 
by  the  legislature  or  by  the  crown.     But  see  the  case  of  Fazakerley  v.  Wiltshire,  i  Str.462.ll 

II  If  the  crown,  after  the  foundation  of  a  college,  grants  an  ad-  i  Ves.  473. 
vowson  or  land  to  the  senior  fellow,  such  grant  will  operate  to 
make  him  a  sole  corporation.  || 

(C)  Of  the  Names  of  Corporations  :  And  herein, 

I.  Of  the  NuTM  in  its  Creation. 

T^HE  names  of  corporations  are  given  of  necessity;  for  the  5  E'4.  201. 
name  is,  as  it  were,  the  very  being  of  the  constitution  ;  for  ^^°"'  ^°^* 
though  it  is  the  vv-ill  of  the  king  that  erects  them,  yet  the  name  is  n  Co.21. 
the  knot  of  their  combination,  without  which  they  could  not  Perk.  8.  27  H. 
perform  their  corporate  acts;  for  it  is  no  body  to  plead  and  be  6.3.   Hob. 32. 
empleaded,  to  take  and  give,  until  it  hath  (a)  gotten  a  name.         Lit.  aoi. 

Owen,  35.   Dais.  78.    {a)  %  Bcndl.  a.    10  Co.  28.   a  Inst.  666.,  that  the  name  of  a  corporation 
is  as  the  name  of  baptism. 

The  names  of  corporations  are  usually  taken,  first,  from  the 
persons  of  which  they  consist;  secondly,  from  the  use  and 
design  of  their  being ;  thirdly,  fi-om  the  names  of  the  patrons 
that  first  procured  their  institution;  fourthly,  from  the  place 
where  they  reside ;  fifthly,  from  the  names  of  saints. 

But,  though  a  corporation  must  have  a  name,  yet  that  must  Salk.  191.  pi.  3. 
be  understood  to  be  either  expressed  in  the  patent,  or  implied  ^ 
in  the  nature  of  the  thing ;  as,  if  the  king  should  incorporate 
the  inhabitants  oi Dale  with  power  to  choose  a  mayor  annually; 
though  no  name  be  given,  yet  it  is  a  good  corporation,  by  the 
name  of  mayor  and  commonalty.  So,  the  city  of  Norwich  is 
incorporated  to  be  a  mayor  and  sheriffs,  by  the  charter  of  Heiirif 
the  Fourth,  and  are  called  mayor,  sheriff  and  commonalty. 

Also,  the  king  may  incorporate  a  town  by  one  name,  and  after  21 E.  4. 59. 
by  another  name,  and  then  they  shall  use  their  name  according  t^^'^^g  ^  "fSee 
to  their  second  corporation  ;  and  {b)  yet  they  shall  continue  their  ^^^  knight  v. 
(c)  possessions  they  had  before  by  the  other  name.  Mayor,  &c.  of 

Wells,  I  Ld. 
Raym.  80.  1  Lutw.  508.  S.  C.  —  But  with  respect  to  the  extinction  of  the  old  name  by  a  new 
charter.  Holt  C.  J.  took  this  distinction ;  where  the  new  charter  alters  the  constitution  of 
the  corporation,  and  new  models  it,  there  they  shall  lose  their  old  name;  but  if  the  r^n- 
Btitution  as  to  all  its  integi-al  parts  remains  the  same,  though  the  new  charter  give  ^"^em  a 
new  name,  the  old  one  remains.  As,  if  a  mayor  be  added,  or  a  mayor  and  -Piasters  be 
made  mayor  and  aldermen,  or  an  abbot  and  convent  a  dean  and  chapter  •  '^'^.'"p  |''^y  .'9^^ 
their  old  name,  because  new  integral  parts  of  the  corporation  are  addf^-  But,  if  the  bauiffs 
a»d  bwgesses  vUks  de  Gwpo,  accept  a  charter  constituting  them  Dailiffs  and  burgesses  vi/la 

Gipwict, 
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Gipwici,  and  giving  tliem  farther  privileges,  this  is  a  new  name  only,  for  the  old  corporation 
remains  in  its  integral  parts.  Regina  v.  Bailiffs,  &c.  of  Ipswich,  2  Ld.  Raym.  1239.  2  Sail?. 
A33.  S.  C]  (b)  So,  a  debt  to  the  corporation  remains,  though  their  name  is  changed  by  a 
new  charter.    3  Lev.  238.    (c)  And  all  other  francliises  and  privileges.    4  Co.  87.  b. 

Jones,  261.  So,  a  corporation  may  be  incorporated  by  one  name,  and 

College  of        power  ffiven  them  to  sue  and  purchase  lands  by  another  name. 
Physicians  and  '^  *=>  r-  j 

Butler.    Lit.  Rep.  168.  212.  350.    Cro.  Car.  256.  S.C. 

5  Mod.  327.  The  college  of  physicians  were  incorporated  by  the  name  of 

College  of        ^^jg  president,  college  or  commonalty  of  the  faculty  of  pbysick ; 

Di\  Salmon^*     ^^^^  afterwards  in  the  patent  it  was  granted  that  the  president 

4Salk.45i.'      of  the  college  should  sue  and  be  sued  in  behalf  of  the  college. 

S.  C.  pi.  2.        The  college  brought  an  action  against  Dr.  Salmo'n,   upon  the 

Ld.  Rayni.        statute   for   practising  without  licence    under  the   seal   of  the 

■^°'    '    '         college,  and  declared  by  the  name  of  the  president  and  college, 

or  commonalty;   and  the  court  allowed  to  sue  by  either;   and 

so  were  the  precedents ;  for  though  it  was  a  rare .  instance  that 

the  corporation  should  be  incorporated  by  one  name,  and  have 

leave  to  sue  by  another  name ;  yet  when  it  is  so,  it  is  proper. 

2.  Howjcir  ike  Name  maj/  he  varied  from  ^  in  Grants,  hy  or  to  a 

Corporation, 

10  Co.  125.  Although  the  names  of  corporations  are  not  merely  arbitrary 

Goulds,  122.  sounds,  yet  if  there  be  enough  said  to  shew  that  there  is  such  an 
artificial  being,  and  to  distinguish  it  from  all  others,  tlie  body 
politick  is  well  named,  though  the  words  and  syllables  are  varied 
from ;  and  this  the  rather  in  grants,  which  are  to  have  a  i'avour- 
able  construction. 
roCo.  125.  So,  if  the  name  be  expressed  by  words  (a)  synonimous,  it  is  suf- 

{a)  So,  if  the     ficient ;  as,  if  a  college  be  instituted  by  the  name  oi guardianiis  4' 
hvvrcevmHm    ^^^^^^^^''^^  domits  sive  collegii  scholarinm  de  3Ierton,  and  they  make 
4-  socii,  where   ^  lease  by  the  name  of  custos  S^  scholares,  it  is  jjood. 
it  should  be 

scholares,  it  is  good.     11  Co.  20. So,  if  J.  S.  abbot  of  H.,  makes  a  lease,  by  the  name  of 

./.  S.  clericus  de  B.     11  Co.  21. 

10  Co.  125.  If  there  be  a  corporation  founded  by  the  name  o^  major  Sr 

T"^^^^^  °^  hurgenses  hurgi  do7n.  regis  de  Lynn  Jlegis,  and  an  obligation  be 
Burcresses  of  "^^^'^  ^o  them  by  the  name  of  major  Sf  burgenses  de  Lynn  Regis, 
Lyrm  Regis,  w^ithout  saying  hurgi  dom.  regis,  it  is  well  enough ;  for  the  par- 
ties are  sufficiently  expressed ;  and  all  boroughs  are  founded  by 
the  king. 
Hob.  1^4.  If  a  house  be  founded  by  the  name  of  minister  del  pauperis 

domus,  and  a  lease  be  made  by  the  name  of  minister  pauperis 
domus  dei,  this  is  well  enough ;  for  the  same  design  is  specified 
by  both  names. 
TO  Co.  125.  But,  if  a  house  be  founded  by  the  name  o^  guardia7ius  ^-  scho- 

lares  domus  sive  collegii  scholarium  de  Merton ;  and  a  lease  be 
made  by  them,  by  the  name  ofguardiamis  4' scholares  domus  sive 
*'ollegii  de  Me)-ton,  it  is  a  material  variance  of  the  name,  since 
they  tqve  not  expressed  the  design  of  the  house,  which  is  a  sub- 
stantial pajt  of  the  name. 

But, 
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But,  if  a  coliege  be  instituted  by  the  name  of  aidn  scholarium  n  Co.  20. 
regince,  to  be  governed  by  a  provost,  and  they  are  confirmed  by  Ayray's  case. 
the  king,  by  the  name  of  2Jrcej)ositiis  t^-  scholares  auhe  rcgincey 
and  they  make  .a  grant  of  an  advowson  by  that  name,  this  is 

good ;  lor  that  colleoe  would  never  have  a  name  according  to  ' 

»  -111 

the  Avords  of  tlie  first  charter,  for  then  it  v.'ould  be  a  sole  cor- 
poration, which  is  contrary  to  the  general  convenience  of  such  a 
body,  lor  the  name  would  be  pirejwsitus  scholarium  cmlie  regina:, 
which  cannot  be  intended,  and  the  word  scholares  is  not  required 
as  in  the  former  case ;  and  the  placing  it  where  it  is  confirms 
the  establishment;  and  this  confirmation  of  the  king,  and  com- 
mon appellation,  are  good  interpreters  of  the  original  intent  of 
the  name. 

Ed\!oard  the  Fourth  incorporated  the  dean  and  canons  of  10  Co.  124- 
JVi?idsor,  by  the  name  of  The  Ki?ig\'>  Free  Chapel  of  St.  George 
the  Martyr ,-  and  in  the  time  of  Philip  and  Marj/  they  made  a 
lease,  by  the  name  of  The  Dean  and  Canons  of  the  King's  and 
Qjieen's  Free  Chapel,  S)X.  this  was  holden  a  material  mistake 
of  the  name;  for  it  takes  its  namefi'om  the  founder,  which  is  here 
mistaken,  and  the  name  of  a  different  person  substituted  in  its 
room. 

If  a  corporation  be  founded  by  the  name  of  the  dean  and  Popli.5  7- 

chapter  of  the  cathedral  church  in  Oxford,  and  they  make  a  lease  k^     '^"'t'he^" 

by  the  name  of  the  dean  and  chapter  of  the  cathedral  church  in  named  of  such 

the  university  of  Oxford,  this  is  well  enough;  for  the  [a)  place  of  a  place  as  will 

the  situation  is  well  and  sufficiently  shewn.  distinguish  its 

situation  from 

that  of  others.     Tirfe"  loCo.  29.  b,  32.  b.     2  Brownl,  244.    And.  196.    Roll.  Abr.  513. 

If  the  prior  of  St.  Michael  of  Coventry  makes  a  lease  by  the  10  Co.  124. 
name  of  The  Dean  of  Coventry,  this  is  good ;  so  {h),  if  the  con-  (''^)  ^'^'  '^. " 
vent  grant  an  annuity  or  corody,  and  the  name  of  the  saint  be  ^e'mstituted 
omitted.  in  honoiu-  of 

.S7.  George  the 
Martyr,  and  in  the  lease  they  omit  the  word  Martyr,  it  is  well  enough ;  for  the  name  of 
dedication  Is  but  an  empty  sound,  and  no  othei"wise  requisite  than  to  distinguish  the  corpora- 
tion from  all  others.     Poph.  59. 

If  there  be  an  immaterial  addition,  this  does  not  hurt;  as,  if  Cro.Eliz.8i6' 
the  president  and  scholars  of  Cmpns  Christi  college  in  Oxford  make 
a  lease  by  the  name  of  president  and  scholars  of  Corpus  Christi 
college  in  Oxon,  com.  Oxon,  this  is  good  ;  for  ntile  per  inutile  non 
vitiatnr. 

£If  a  bond  be  given  to  A.  B.  (master)  and  the  fellows  and  Master,  «&c.  of ' 

scholars   of  Sussex  and  Sidney  college,,  to  be  paid,  S^c.  to  the  Sussex  and 

master,  fellows,  and  scholars;   this  is  a  bond  to  the  master,  f       -^ri"?,' 
o       •       ^    ■  ■  1  1  ,  lege  V.  Daven- 

<5r.  m  then-  corporate  capacity,  and  not  to  the  master,  whose  port^  iWils. 

name  is  mentioned  in  the  beginning  of  the  bond,  in  his  natural  184. 

capacity.] 

In  devises,  if  the  name  of  the  corporation  be  mistaken,  yet  if  Leon.  307. 
there  be  words  sufficient  to  shew  that  the  testator  could  only  Dyer,  106. 
•mean  and  intend  such  an  one,  it  will  be  sufficient ;  as  a  devise  to  perk'^s!^ 
George  Bishop  ofNormch,  when  his  name  is  Johii  ^-c.  Oweii,  15. 

Vol.  IL  S  But,  Dalis.  ^%, 
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Hob.  3  j.  But,  if  a  devise  be  to  the  abbot  of  St.  Peter,  where  it  is  really 

iqH. 8.  8.  the  abbot  of  Sf. Paul,  the  devise  is  void;  for  here  the  saint's 
name  is  the  only  specification  of  the  party  in  the  devise,  which  is 
mistaken. 
Mayor,  &c.  of  ||  Where  a  corporation  declaring  in  covenant  by  their  modern 
Carlisle  v.  name,  stated  that  the  citizens,  <^c.  were  from  time  immemorial 
8Ea'r%  incorporated  by  divers  names  of  incorporation,  and  at  the  time 

of  making  the  indenture  declared  on  by  A.  B.  were  known  by  a 
certain  other  name,  by  which  name  A.  B.  granted  to  them  a 
certain  watercourse,  and  covenanted  for  quiet  enjoyment ;  it  was 
holden,  that  the  deed  granting  the  watercourse  to  them  by  such 
name  was  evidence  as  against  the  defendants,  who  claimed  under 
the  grantor,  that  the  corporation  was  known  by  that  name  at 
the  time,  upon  an  issue  taken  on  that  fact. 
Dean  and  If  the  king  grants  lands  unto  a  corporation  by  another  name 

Chapter  of       than  that  which  they  were  named  before ;  yet  the  lands  shall 
ancTp    7^^^  '  pass,  and  the  letters  patent  shall  be  to  them  as  a  new  inccr- 
Case,  4Leon.    poration.|| 
190. 

3.  vHbw;  far  it  may  he  varied  from  in  Pleading  and   Judicial 

Ptvceedings. 

6  Co.  65.  There  is  a  difference  between  writs,  declarations,  ^c,  and  ob- 

(a)  A  corpora-  ligations  and  leases,  <§r.,  for  if  the  name  of  a  corporation  be  mis- 
tutecrbvth'^  ^"  *^^^'^  ^^1  ^  writ,  a  new  writ  may  be  purchased  of  common  right; 
name  of  but,  if  it  were  fatal  if  mistaken  in  obligations  and  leases,  the  benefit 

pnefecti  Sf  of  them  would  be  wholly  lost ;  and  therefore  one  ought  to  be  sup- 
guardianonim  ported,  though  not  the  other ;  as,  {a)  where  John  Abbot  of  N. 
^Rederife  and  §^^"^^'^  common  of  pasture  to  J.  S.  by  the  name  of  William 
the  writ  was  -^bbot  of  N.  this  was  holden  good ;  but,  if  this  name  had  been  thus 
directed  prcc-    mistaken  in  a  writ,  it  had  been  fatal. 

fati,  et  gitardi- 

ayils  ^  sociis,  and  held  ill.  2  Bulst.  233.  Tipling  and  Pexal,  and  11  Co.  21.  —  In  pleading  a  lease 
by  a  dean  and  chapter,  the  name  of  the  dean  must  be  shewn.  Co.  Lit.  3.  a.  [But  see  i  Leon, 
307.    Dy.  86.  a.  in  raarg.  and  infra.] 

Hob.  211.  There  is  also  a  difference  between  an  ancient  corporation  and  a 

Noy,  54.  corporation  newly  erected ;  for  an  ancient  corporation,  by  use, 

Latch^2   ^^^    ^^^y  have  a  special  name  differing  in  substance;  but  otherwise  of  a 
II  Co.  94.*       corporation  created  within  memory;  for  this  regularly  can  only 
Dyer,  279.        have  the  name  by  which  it  is  instituted. 
3  Mod.  6.     Cro.  El.  351. 

10  Co.  5  7.  If  the  advowson  of  popish  recusants  convict  be  given  to  the 

Chancellour  of  chancellour  and  scholars  of  the  university  of  Oxford,  and  they  bring 
''^'  their  action  by  the  name  of  the  chancellour,  masters  and  scholars 
of  the  university  of  Oxford,  this  is  well  brought ;  for  a  corporation 
by  act  of  parliament  may  take  by  another  name  than  that  by  which 
it  was  instituted  ;  for  in  acts  of  parliament,  the  subject  and  design 
of  the  legislature  must  be  respected ;  and  those  that  ^ave  the  power 
wholly  to  change  the  name,  have  certainly  power  to  alter  it  in 
any  act  of  theirs;  and  all  inferior  jurisdictions  are  bound  to  sup- 
port the  sense  of  the  L'iw. 

A  parson 
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A  parson  must  be  empleaded  by  christian  and  surname,   and  2  Inst.  666. 
not  Jb//«,  parson  of  Z).  4r.   but  in   other  sole  corporations,   tlie  Yelv.  34- 49- 
christian  name  only  is  sufficient;  as  Jo/m  liishop  oi' Canterduty ; 
Thomas,  Abbot  of  Z).,  S^x. 

But,  where  the  corporation  is  aggregate  of  nian}-^  capable  per-  2  Inst.  666. 
sons,  as  mayor  and  commonalty,  dean  and  chapter,  ^-c,  none  of  ^kin.  2.  pi.  2. 
them  in  pleading  are  named  by  their  proper  christian  and  sur- 
names ;  and  the  reason  is,  because,  in  the  first  place,  the  death 
of  the  individual  is  a  good  pica  in  abatement,  for  a  new  successor 
comes  in  his  place,  that  was  not  party  to  the  former  writ;  but 
bodies  affirreirate  are  immortal  and  invariable ;  and  therefore  the 
parties  to  the  first  writ  arc  always  the  same. 

If  a  writ  is  brought  by  the  («)  warden  and  college  of  All  Souls,  Cro.  Eliz.  232. 
for  lands,  ^r.,  qiiod  clamant  esse  jus  Sf  hareditatem  suam,  this  is  well  ^^°"-  ^^^- 
enough,  though  it  is  not  said  jure  collegii ;  for  they  have  no  other  ,1'  jfYparsoii 
capacity.  pleads  he  was 

seised,  he  must 
say  jiire  ecclesice,  for  that  he  hath  two  capacities;  sccils  of  an  abbot,  dean,  and  chapter,  &c. 
Leon,  i^j.per  Anderson.  —  So,  in  case  of  a  bishop,  it  must  be  shewn  quo  jure,  a  Lev.  68. 
Vent.  223.  —  Where  it  cannot  be  alleged  that  a  man  was  seised  jjoc  presbi/tcratus,  but  oucht 

to  he  jure  cantariev,  vide  Cro.  Car.  215. If  a  dean  and  chapter,  being  parsons  impars  nee 

of  the  church  of  D.,  demand  the  whole  church,  &c.,  they  shall  say  they  were  seised  jure 
ecclesice  dc  D.  Plow.  503. 

Where  the  corporation  were  named  by  their  name,  which  Cro.  Car,  5  74. 
was  afterwards  mistaken ;  as  where  judgment  was  given  in  an  Heahngand 
action  of  debt,    that  the  mayor  or  commonalty  and    citizens  i'^'^  -  l^voi"  o» 
should  recover  the  debt  and  61.  costs  eisdcm  major,  communitaii 
adjudged  (omitting   dvibus);  it  was   holden  to  be   error;  but 
afterwards  upon  motion  in  C.  B.  and  upon  examination  of  the 
doggett-roll  (where  it  was  well  entered)  it  was  awarded  to  be 
amended. 

[However,  in  legal  proceedings,  any  variation  from  the  true  Tui-vill  v. 
name  of  a  corporation  is  fatal,  even  though  the  corporation  be  Aynsworth, 
not  a  party  to  the  proceedings.     As,  where  in   an  action  on  a  ^  j^j'  ^^' 
Soidh-sea  contract,  the  plaintiff  declared  it  was  for  stock  in  the  i^i^.    Rcx 
company  trading  ad  maria  Austrialia,  Auglice  vocat.  the  South-  v.  Croke, 
sea  company.     Again,  an  act  of  parliament  gave  power  to  the  Cowp.  26. 
justices  of  the  county  of  Suny,  at  their  quarter-sessions,  on  the 
application  of  "  the  mayor,  aldermen,  and  commons  of  the  city 
"  of  London  in  common  council  assembled,"  to  issue  a  precept 
to  the  sheriff  to  summon  a  jury  to  inquire  into  the  value  of  cer- 
tain estates :  an  order  was  made  by  the  justices  at  their  quarter 
sessions,  stating,  that  on  the  application  of  "  the  mayor,  and 
"  commonalty,  and  citizens,"  they  issued  a  precept,  SfC;  this 
order  being  removed  by  certiorari  into  the  King's  Bench,  it  was 
objected,  that  it  stated  the  application  to  have  been  made  by 
the  mayor.,  commonalty,  and  citizens,  instead  of  the  mayor,  alder- 
men, and  commons,  according  to  the  directions  of  the  act.     The 
court  allowed  the  objection,    for  that  the  bodies  described  in 
these  different  terms  were  distinct,    the    one  being   a    select 
body,  the  other  the  corporation  at  large,  and  that  they  could 
not  go  into  the  examination  of  any  fact  tending  to  reconcile 

S  2  such 
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such  distinction,  or  to  shew  that  in  truth  the  former  were  the 
proper  persons.] 


(D)  What  Things  are  incident  to  a  Corporation. 

.•?  Mod.  r  ^  A  CORPORATION  is  a  creature  of  the  charter  that  constitutes 

iiOi:.Abr.5i-;,  ^^^-^  gives  it  bein<T,  and  prescribes  bounds  and  hmits  to  its 

(a)lhatwhen  .•      ^     v            i       t.-   i      -1                .             i     i                   j 

a  corporation  operations,    bejond   which    it    cannot    regularly  proceed :    yet 

is  (Inly  created,  there  are  some   things  (a)    incident  to  a  corporation,    which 

all  other  inci-    it  may  do  without  any  express  provision  in  the  act  of  incor- 

dents  are  tacit-  porating. 

1}'  annexed.        ^  ^ 

10  Co.  30.  b.,  that  it  is  incident  to  sue  and  be  sued,  to  purchase  and  sell ;   but  fide  tit.  Mort' 

wffiff,  and  10  Co.  30.     Roll.  Abr.515.     Hob.  211. 

10  Co  31.  As,  if  the  king  creates  a  corporation,  and  does  not  give  any  ex- 

Hob.  211.  press  power  in  the  letters  patent  to  make  laws,  yet  this  power  is 
°r\^  ■*■  incident  to  the  corporation,  and  included  in  their  incorporation; 
(b)  That  every  for  a  body  pohtick  cannot  be  governed  without  laws  ;  but  these 
by-law,  by  by-laws  (b)  ought  always  to  be  subject  to  the  laws  of  the  reahn,  as 
which  the  subordinate  thereto, 
benefit  or tne 

corporation  is  advanced,  is  a  good  by-law,  for  that  very  reason,  that  being  the  true  touchstone 
of  all  by-laws.     Carth,482.  per  Holt,  vide  tit.  By-Laws. 

12  Co.  120.  Ancient  corporations  have,  as  incident  to  them,  a  power  of  (c) 

2  Mod.  14.        electing  members ;  but  in  newlj'  erected  coi'porations,  the  charter, 

{c)  If  the  king  ^^^  prives  them  being,  must  provide  for  their  continuance  and 
creates  a  cor-  ^  .  ®  '^ 

porationofa     succession. 

mayor  and  eight  aldermen,  with  a  clause  in  the  patent,  quod  super  mortem  vel  remotionem  ali- 
ciijia  nUermanni  liceat  viajori  4"  ccetcris  aldennannis  infra  ocfo  dif.i  proxmn  post  mortem  vel  re- 
motionem, Sfc.  to  elect  another  aldennan  into  his  place,  though  no  election  be  within  eight 
days  after  the  death  of  an  alderman,  yet  they  may  elect  an  aldermen  at  any  time  after.  Roll. 
Abr.  513,514. 

1Bl.C0m.475.  [So,  corporations  have  as  incident  to  them  a  common  seal. 
Dav.  44.48.  For  a  corporation,  being  an  invisible  body,  cannot  manifest  its 
(of)  The  agree-  intention  by  any  personal  act  or  oral  discourse ;  it  therefore 
maior  part  of  ^^^^  ^'^^  speaks  only  by  its  common  seal.  For  though  the  par- 
a  corporation  ticular  members  may  express  their  private  consents  to  any  act 
being  entered  by  words,  or  signing  their  names,  yet  this  does  not  bind  tbe 
in  the  corpo-  corporation ;  it  is  the  fixing  of  the  seal,  and  that  only,  [d)  which 
though  not  '  Ignites  the  several  assents  of  the  individuals  who  compose  the 
under  the  cor-  community,  and  makes  one  joint  assent  of  the  whole.] 
porate  seal, 

Avill  be  decreed  in  equity.  Maxwell  v.  Dulwich  College,  T4th  July  1783,  cited  in  Fonbl.  Eq. 
Tr.  296.     But  see  cor^^r.  Tajdor  v.  Dulwich  College^  i  P.  Wms.  65s- 

P.oll.Ahr.515.  If  a  corporation  be  created  of  a  mayor  and  eight  aldermen, 
Godb.  439.  ^,jj.}^  ^  clause  in  the  patent,  that  if  any  of  the  aldermen  die,  or 
mtet?  H  V"  ^^  removed,  that  it  shall  be  lawful  for  the  mayor,  and  the  rest 
^e.a?.  '     of  tlie  aldermen,  within  eight  days  after  the-  death  or  removal,  to 

elect  another  in  his  place;  though  it  is  not  limited  that  tliev,  or 

3t  "  the 
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the  greater  number  of  them  may  elect,  yet  the  greater  number 
ma}'  elect. 

And  iHu  the  above  case  the  mayor,  at  the  time  of  the  death  Roll. Ahr.  515. 
of  an  alderman,  be  absent  from  London  till  after  the  eight  days,  («")  But  for  this 
and  the  aldermen,  within  eight  days,  come  to  the  deputy,  and  ^^^^  and  how 
require  him  to  make  an  assembly  of  them  to  elect  another  j^  '{^  ^j^^^,  ^e- 
within  the  eight  days,  and  he  refuse,  and  thereupon  the  greater  med led, where 
part  of  the  aldermen  assemble  themselves  without  the  mayor  or  the  majjor  or 
liis  deputy,  and  elect  an  alderman;  this  is  a  void  election,  ^^'j^^'^ouSiTto 
for  the  mayor  (a)  ought  to  be  present  at  it  by  the  words  of  presiderwil- 
the  grant.  iiiHy  or  acci- 

dentally absents  himself,  by  the  ii  Geo.  i.  c.  4.     Vide  Mandamus,  D. 


I  Whether,  where  the   mayor's  presence  is  necessary  at   a  Rex  v.  Norris, 
_-..,)orate  assembly,  a  business  begun  in  an  assembly  once  law-  ^g^JJJhd 
fully  constituted   by  him  maybe  proceeded  in  after  his  depar- ^  j^t^'.ji^^qjj^ 


ture  and  a  tiissolution  of  the  assembly,  as  far  as  depends  upon  n  East, 
him,  is  a  point  which  would  seem  to  be  not  yet  judicially  settled,  not.     {b)  Rex 
In   an  election  under  a  charter,  {h)  by  the  terms  of  which  the  g  ^^^j^^^'g 
mayor  who  presided  was  an  integral  part  of  the  elective  body, 
the  court  of  king's  bench  were  of  opinion  that  it  was  necessary 
for  him  to  be  p)-esent  during  the  whole  period  of  the  election, 
until  it   was  completed,  and  that  an  election  made  after  his  de- 
parture was  void.     But,  whether  under  the  statute  of    1 1  Geo. 
c.  4.  (c)  an  election  in  such  case,  begun  at  a  corporate  meeting,  (f)  Rex  v.  Ga- 
whereat  the  mayor  presided,  may  be  completed,   in  case  of  his  borian,iiEast, 
withdrawing  himself  pending    the  proceeding,   under  the  pre-  '^'' 
sidency  of  the  next  in  place  and  order  to  him,  is  still  a  cj[ues- 
tion.ll 

Also,  where  a  charter  empowers  a  corporation  to  choose  5  ^lod.  440. 
officers,  it  impliedly  obhges  the  persons  chosen  to  undergo  and 
to  stand  to  the  nomination ;  for  by  accepting  any  letters 
patent,  there  is  an  obligation  on  the  parties  accepting  to  per- 
foi'm  all  things  thereby  requii'ed,  as  to  undergo  all  charges, 
offices,  S,r. 

Corporations   have   also    divers   franchises,    8)C.^    as    felons'   14H. 8. 5. 
goods,    waifs,    estrays,    treasure- trove,    deodands,    courts,    and  19H.  6.  52. 
cognisance  of  pleas,  return  of  writs,  fairs,  markets,  exemptions  Lev.  i^/o.^^* 
from  serving  in  offices  or  on  a  jury,  exemptions  from  payment  Keb.  840. 
of  toll,  the  assise  of  bread  and  beer,  a  pillory  and  tumbrel,  the  Raym.  113. 
office  of  a  justice  of  peace,  coroner,  clerk  of  the  market,  Sfc; 
but  these  must  be  mentioned  in  the  charter,  and  granted  by  ex- 
press words. 

And  if  there  be  letters  patent,  which  grant  to  the  body  po-  5  Hod.  440. 
litick  an  exemption   from  tolls  or  privileges  of  fairs,   {d)  com-  ^^^  Buta^cor- 
mons,  Sfc.  all  the  particular  members  shall  take  advantage  ot  poration  of  a 
these  grants.  town  cannot 

prescribe  for  the  freeholders  of  the  town.    %  Keb.  25. 
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(E)  How  Corporations  differ  from  natural  Persons : 
And  herein, 

T.   Of  Grants  made  by  and  to  them. 

[Here  it  may  A  LTHOUGH  a  corporation  aggregate  is  said  to  be  invisible, 

be  observed,  immortal,  and   to  exist  only  in  supposition  and  intendment 

tic'is^tn^the'  °^  ^^^'  ^^^  ^^ch  an  artificial  body  are  by  their  creation,  (a)  ca- 

character  of  pable  of  [b)  purchasing  and  parting  with  their  possessions. 

owners  or  oc- 
cupiers of  houses  or  lands,  are  subject  to  the  same  burthens,  to  which  individuals  are 
subject  in  the  same  character.  They  are  inhabitants  within  the  purview  of  the  statute  of 
a2  H.  8.  C.5,  for  the  repair  of  bridges,  a  Inst.  703.  They  are  liable  to  be  rated  to  the  poor 
within  the  43  EI.  c.  2.  in  respect  of  lands,  whereof  they  are  seised  in  fee  for  their  own  profit. 
Revv.  Gardner,  Cowp.  79.  They  are  rateable  to  the  repairs  of  a  church  in  respect  of  their 
corporate  lands.  Thnrsfield  v.  Jones,  Sir  T.  Jones,  187.  So  they  may  be  bound  exclusively 
to  the  repair  of  a  highway,  or  of  a  bridge,  or  creek,  by  reason  of  the  tenure  of  certain  lands : 
so,  they  may  be  conipelled  to  do  so  by  force  of  a  general  prescription,  that  they  ought  and 
have  been  used  to  do  so,  from  time  immemorial,  without  an  allegation  that  they  used  to  do  so 
in  respect  of  the  teniu-e  of  certain  lands,  or  for  any  other  consideration  ;  because  a  corporation 
aggregate,  in  judgment  of  law,  never  die,  and  therefore,  if  they  were  ever  bound  to  such  a  duty, 
they  must  continue  to  be  always  so ;  neither  is  it  any  plea  that  they  have  always  done  it  out 
of  charity ;  for  what  they  have  always  done,  they  shall  be  presumed  to  have  been  always  , 
bound  to  do.  a  Inst.  700.  i  Hawk.P.  C.  c.  76.  ^  8.  Mayor  of  Lynn  v.  Turner,  Cowp.  87.] 
45  E.  3.  2.  3.  (a)  Such  corporations  are  not  capable  of  a  protection  profcctur.  or  moratur,^ 
because  the  corporation  itself  is  invisible,  and  resteth  only  in  consideration  of  law.     Co.  Lit. 

130.     a  Bulst.  233. It  hath  not  been  known  that  a  corporation  hath  been  bound  in  a 

recognisance  or  statute-merchant.     Moor,  68.  pi.  182. They  cannot  do  homage  or 

fealty,  because  these  must  be  done  in  person.  Co.  Lit.  66.  b.  4  Co.  11.  a.  10  Co.  32.  b. 
{b)  But  they  cannot  retain  without  a  due  licence  in  inortmain.  Co.  Lit.  99.  vide  tit. 
Mortmafii.  .-.       '  •"  >  ,  - 

31 E.  4.  12.  But  a  dean  without  the  chapter,  a  mayor  without  his  com- 

Moor,  51.         monalty,  the  master  of  a  college  or  hospital  without  his  fellows, 
a  bond  or  con-  cannot  purchase  or  grant,  or  make  any  contract  that  will  bind 
tract  entered    the  corporation. 
into  by  the 

body  in  the  absence  of  the  head,  will  not  bind ;  and  upon  this  principle,  if  a  bond  be  extorted 
from  a  mayor  and  commonalty  by  the  imprisonment  of  the  mayor,  the  corporation  may  plead 
that  imprisonment  in  avoidance  of  the  bond,  for  during  the  imprisonment,  the  corporation  may 
be  considered  as  without  a  head,     ai  E.  4.  la.    Co\vp.  234.  226.] 

Vide  tit.  Be-  If  a  remainder  be  limited  to  such  a  corporation  as  the  king 
vminder  and  ^]xq[\  next  erect,  this  is  no  good  remainder,  though  a  corporation 
be  erected  before  the  particular  estate  determine ;  for  though  a 
remainder  limited  to  the  eldest  son  of  J.  S.  in  such  a  manner  be 
good,  yet  this  body  of  men  is  only  capable  of  taking  when  they 
are  in  esse. 
Co.  Lit.  9.  If  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  and  com- 

(c)  So,  if  lands  monalty,  or  any  other  corporation  aggregate  of  many  persons 
the  khf^bv      capable  to  purchase,   they  have  a  fee-simple  without  the  word 
deed  emolled,  successors^  (c)  because  in  judgment  of  law  they  never  die. 
without  the 
viov^  successors  or  heirs,  a  fee-simple  passeth.    Co.  Lit.  9. 


If 
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If  a  lease  be  made  to  a  corporation  aggregate  for  the  life  of  21  E.  4. 76. 
the  lessor,   this  is  a  good  estate  for  life,  because  the  life  of  the  ^^°^^-  ^^'^* 
lessor,  which  is  wearing  and  will  determine,   is  the  measui'e  of    '^^' 
its  continuance  ;  but,  if  a  lease  be  made  to  a  corporation  aggre- 
gate for  their  own  lives,  this  is  no  estate  for  life,  but  a  fee-simple; 
for  the  lease  being  made  to  them  as  a  body  politick,  which  hath 
a  continued  succession,  and  never  dies,   a  lease  made  to  them 
during  their  lives,  is  equal  to  a  grant  made  to  them  while   they 
continue  a  body  politick,  which,  by  reason  of  the  perpetual  suc- 
cession of  its  members,  is  in  law  looked  upon  to  be  for  ever. 

A  corporation  cannot  be  seised  to  'the  [a)  use  of  another ;  and  [Gilb.Uses  and 
therefore  it  is  said,  that  if  one  by  licence,  without  a  valuable  con-  Trusts,  5. 170. 
sideration,  make  a  feoffment,  levy  a  fine,  or  suffer  a  recovery,  or  pi"ri'  ^^^' 
the  like,  to  a  corporation,  to  the  use  of  J.  S.,  the  corporation  shall  ^38.  (^j  xhat 
have  it  to  their  own  use.  is,  by  the 

strict  lulesof 
the  common  law ;  for  corporations  are  in  point  of  fact  frequently  made  trustees  for  charita- 
ble uses,  and  are  compelled  in  equity  to  perform  the  tmsts.     But  the  doctrine  in  the  text  still 
holds  with  respect  to  the  king.     Gilb.  iibi  suprai] 


j^- 


If  A.  grants  to  the  mayor  and  burgesses  of  D.  the  moiety  of  a  Leon.  30 

yard-land,  in  the  waste  of ,  without  describing  in  what 

part  it  should  be,  or  how  it  is  bounded,  the  corporation  cannot 
make  their  election  by  attorney ;  but  are  first  to  resolve  on  having 
the  land,  and  then  they  make  a  special  warrant  of  attorney,  re- 
citing the  grant  to  them,  and  in  which  part  of  the  said  waste 
their  grant  should  take  effect;  and  according  to  such  direction 
the  attorney  is  to  enter., 

2.  Ho\so  they  are  to  sue  and  be  sued. 

Corporations  aggregate  must  sue  and  defend  by  (c)  attorney ;  Co.  I.it.  66. 
and  therefore  the  {d)  proper  process  against  them  is  a  distringas,  (c)  They  can- 
not be  essoin- 
ed.   Dais.  I  a  I.  pi.  154.     Ld.  Raym.  79.     Argent  v.  Dean  and  Chapter  of  St.  Paul's,  B.  R. 
E.  23  G.  3.  cited  in   2  T.  Rep.  16.  and  reported   in   16  East,  8.  not. —  cannot  be   outlawed. 

10  Co.  3a.  b.  —  No  attachment  lies  against  a  corporation.     Raym.  15 a. [i  H.  Bl.  209.     If 

they  have  neither  lands  nor  goods,  there  is  no  way  to  make  them  appear,  either  in  a  court  of 
law  or  equity ;  for  it  is  a  rule,  that  for  a  publick  concern,  the  sheriff  cannot  distrain  any  in- 
dividual member  of  a  corporation.  Thm-sfield  v.  Jones,  Skin.  27.  i  Ventr.  351.  Style,  367. 
contr.  all  cited  Cowp.  85.  But  in  an  extraordinary  case,  where  they  have  no  property,  and 
will  not  appear,  and  where,  consequently,  a  court  of  equity  can  give  no  relief,  the  plaintift" 
may  apply  to  the  House  of  Lords,  who  will  make  a  speciiick  order  for  relief,  i  Ch.  Ca.  204. 
a  Vern.  396.  S.  C  cited.]  (</)  Where  on  such  process  the  court  will  order  the  sheriff  to  return 
good  issues.     Salk.  191.  pi.  2. 

After  service  of  a  writ  of  execution  of  a  decree  against  a  corpo-  2  Vern.  390. 
ration,  the  next  process  is  a  distringas,  and  after  that  a  sequestra-  Preced.  Chan 
tio7if  which  being  once  awarded,  they  can  never  after  come  and  '^^ 
pray  to  enter  their  appearance,  as  they  might  have  done  on  the 
distringas,  which  issues  for  that  very  purpose  to  compel  them  to 
appear ;  but  the  appearing  being  past,  the  process  must  go,  be- 
cause the  appearance,  being  only  in  favour  of  liberty,  can  be  of 
no  service  to  a  corporation,  which  cannot  be  committed. 

S  4  A  cor- 
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Brownl.  175.  A  corporation  aggregate  cannot  distrain  in  their  own  persons, 
(a)  Cannot  be  jj^j;  {^y  their  baihfF,  and  therefore  no  fa)  replevin  hes  against  them 
declared  u     .x  r^i     •  .■  ^    '       ^  o 

against,  as  in     ^Y  ^'^^  "^"^^  of  then'  corporations. 

custodia  marcschaUi.  6  Mod.  183.  [Cannot  sue  as  a  common  informer.  2  Stra.  1241.  marg. 
The  summons  to  appear  must  be  served  on  the  mayor,  or  other  chief  officer,  and  that  is  suf- 
ficient.    Pr.  Ch.  131.     iCh.  Ca.  206.] 


II  An  action  for  a  false  return  will  lie  against  a  corporation 
having  the  return  of  writs,  or  to  which  any  writ  is  directed. 


Argent  v. 

Dean  and 

Chapter  of 

St,  Paul's,  16  East,  8.  Vid.  Entr.  i 


A  (juare  impcdit  may  be  brought  against  a  corporation. 


Butler  V.  Bp. 

of  Hereford 

and  University  of  Cambridge,  Barnes's  C.  P.  350 


Yarborough  v. 
Bank  of  Eng- 
land, 16  East,6. 

10  Co.  32.  a. 
Skin.  27. 


22  Ass.  p.  67. 

Bro.  Corpor. 

P-43- 

(J))  Plowd. 

102,  3-     Dy. 

102.  2  Lev.  68. 

(c)  I  Leon. 

{d)  Cro.  El. 
232.  I  Anders. 
272. 

Hob.  an. 
2  Ld.  Raym. 

Dutch  West 
India  Com- 
pany V.  Hen- 
riques  Van 
Moyses.  aLd. 
Raym.  1535. 
1  Str.  612. 


Pitts  v.Gainee, 
I  Ld.  Raym. 
558.     I  Salt. 
10. 


Trover  lies  against  them.|| 

[It  is  holden  that  a  corporation  aggregate  cannot  bo  sum- 
moned into  the  ecclesiastical  courts :  they  may,  however,  be 
made  amesnable  to  those  courts  :  for  in  the  court  Christian  they 
are  cited  by  their  proper  names,  though  in  their  politick  capa- 
city ;  and  if  they  stand  out,  they  must  lie  by  the  heels  in  their 
natural  capacity. 

A  corporation  which  has  a  head  cannot  sue  or  be  sued  without 
it,  because  without  it  the  corporation  is  incomplete. 

A  sole  corporation,  having  two  capacities,  natural  and  cor- 
porate, must  always  shew  in  what  right  he  sues  {b) :  but  art 
aggregate  corporation  having  only  a  corporate  capacity,  a  suit 
in  their  corporate  name  can  be  only  in  that  capacity ;  and  there- 
fore, it  is  not  necessaay  that  a  mayor  and  commonalty  should 
allege  seisin  in  right  of  the  corporation  (c),  or  a  warden  and 
scholars,  seisin  in  right  of  their  college,  [d] 

In  an  action,  of  whatsoever  kind,  brought  by  a  corporation,  it 
is  unnecessary  to  shew  how  they  were  incorporated;  but  on  the 
general  issue  pleaded  by  the  defendant,  it  is  said,  they  must  prove 
that  they  are  a  corporation. 

An  action  may  be  supported  in  this  country  by  a  foreign  cor- 
poration, in  their  corporate  name  and  capacity  ;  and  in  pleading 
it  is  not  necessary  they  should  set  forth  the  proper  names  of  the 
persons  who  compose  the  corporation,  or  shew  how  they  were 
incorporated ;  though  on  the  general  issue  being  pleaded,  they 
must  prove  that  by  the  law  of  the  foreign  country  they  were  ef- 
fectually created  a  corporation. 

But  in  justifying  a  trespass  committed  in  the  assertion  of  a 
franchise  or  privilege  of  a  corporation,  it  is  frequently  necessary 
to  shew  not  only  the  existence  of  the  corporation,  but  the  manner 
in  which  it  claims  to  be  so,  whether  by  charter,  prescription,  or 
act  of  parliamen\ 

In  equity,  corporations  aggregate  answer  under  their  common 
seal,  and  not  upon  oath :    as  therefore  it  is  not  very  likely  that 

they 
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they  will  discover  any  thing  to  their  prejudice,  it  is  usual  for  Anon.  iVem, 
plaintiff's  to  make  the  clerk  or  treasurer,  or  some  #f  the  principal  "/•  ^^^jxhv. 
members  in  their  natural  capacity,  co-defendants  with  the  cor-  ^Vj^,^'  .^^ ' 
poration.  This  practice  appears  to  have  commenced  in  the  time  pSeeFentonv. 
of  Charles  the  Second,  and  was  afterwards  expressly  recognised  Hughes,  7  Ves. 
by  Lord  Talbot.  "  289    Dummer 

•'  V.  the  Corpo- 

ration of  Chippenham,  14  Ves.  244.    Mitf.  Eqii.  PI.  153. |j 

When  a  person  has  reason  to  suspect  that  he  has  sustained  an  Moodelly  v. 
injury  by  persons  acting  under  the  authority  of  a  corporation,  but  ^f°^'^"'  ^  ^''* 
cannot  ascertain   how  far  they  are  concerned,  he  may  file  a  bill       "      P'  ■*>  • 
against  them  and  their  secretary,  or  other  officer,  for  a  discovery, 
before  he  brines  an  action  at  law,  suira'cstinsr  that  he  intends  to 
bring  one,  but  cannot  do  it,  without  the  discovery  prayed  ;  be- 
cause as  the  suit  against  a  corporation  is  by  original,  the  dis- 
covery may  be  necessary  before  he  can  sue  out  his  writ.     But,  if 
the  discovery  of  any  of  the  matters  called  for  would  be  preju- 
dicial to  the  corporation,  and  not  be  necessary  to  the  plaintilFs 
case,  the  officer  needs  not  discover  those  parts. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  R.  v.  Dr. 
put  in  their  answer,  and  the  head  who  has  the  custody  of  the  j^^yndhani, 
common  seal,  refuses  to  affix  it  to  the  answer,  a  court  of  equity  jEast  ^?6o   i 
will  stay  the  process  against  the  corporation,  till  an  ^application 
can  be  made  to  the  court  of  King's  Bench  for  a  mandamus  to 
compel  him,  which  that  court  will  grant.] 

3.   What  they  may  do  tioithout  Deed. 

Aggregate  corporations,  consisting  of  a  constiint  succession  of  Co.  Lit.  94.  b. 
various  persons,  can  regularly  do  no  act  without  writing;  there-  p    °"J^* 
fore  gifts  {a)  by  and  {b)  to  them,  (c)  must  be  by  deed.  ^  Saund.^ocl* 

Raym.  194.  5  East,  242.  («)  They  cannot  attorn  without  deed.  6  Co.  38.  b.  (6)  A  gift  to 
a  dean  and  chapter,  or  other  coi"poration  aggregate,  must  be  by  deed.  Co.  Lit.  94.  b.  — — 
But  an  abbot,  bishop,  parson,  &c.  or  other  sole  body  poHtick,  might  have  been  enfeoffed  with- 
out deed.  Co.  Lit.  94.  b.  —  (c)  Where  if  pleaded  the  thing  is  done,  it  must  be  intended  by 
deed.    Cro.  Ja.  411.     a  Saund,  305. 

A  corporation  aggregate  cannot,  without  deed,  command  their  Roll.  Abr.  514. 
bailiff  to  enter  into  certain  lands  of  their  lessee  for  years,  for  a  Cro.Eliz.  815. 

condition  broken.  -        ,       ^  n     n      1  ^^''r^  ^^^'^ 

699.  o.  C.    Cro.  Ja.  411.    Cro.  Car.  269. 

[Neither  can  they,  without  deed,  appoint  one  to  seise  goods  Home  v.  Joy, 
as  forfeited  to  the  use  of  the  corporation.  1  Ventr.  47, 

^  I  Mod.  18. 

2  Keb.  567.  cited  3  P.  Wms.424. 

Nor  can  thev,  without  deed,  present  a  clerk  to  a  living;.]  13  H  8.  12. 

^  *=  Bro.Corp.83. 

But  a  corporation  may  employ  one  in  ordinary  services  with-  Vent.  47. 
out  deed,  as  a  butler,  cook,  S^c.  but  not  to  appear  for  them  in  an  ^^^'^-  '^^^ 
assise,  or  any  other  act  which  concerns  their  interest  or  title. 

So,^  a  man  may  avow  the  taking  cattle  damage-feasant,   as  3  Lev.  107. 
bailiff  to  a  corporation,  without  having  any  precept  in  writing. 

Also, 
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Salk.i9i.pl,3.  Also,  a  corporation  aggregate  may  appoint  a  bailiff  to  distrain 
without  deed  or  warrant,  as  well  as  a  cook  or  butler ;  for  it 
neither  vests  nor  devests  any  sort  of  interest  in  or  out  of  the 
corporation. 

Moor,  552.  So,  if  the  sheriff  makes  a  warrant  to  a  corporation  that  hath 

return  of  writs  to  ariest  a  man,  they  may  by  parol  make  a  bailiff 
to  execute  it. 

Roe  V.  Pierce,        ||So,  a  verbal  notice  to  quit  given  by  the  steward  of  a  corpo- 

aCampb.N.P.  ration,  will  be  sufficient.  || 

96. 

Rex  V.  Biggs,         [The  bank  of  England^  or  any  similar  corporation,  may  with- 

n  ^"<7''^'"^''*^^'  °^^t  deed,  empower  their  servant  to  make  promissory  notes,  or 

S  C  "^  sYetoo  ^'^^^  of  exchange,  in  their  name:    and  this  is  the  usual  practice 

Yarborough  v.  with  the  bank.] 

The  Bank  of  England,  16  East,  6.[1 

10  Co.  68.  If  a  lease  for  years  be  made  to  a  corporation  aggregate  of 

(a)  But,  if  they  many,   they  cannot  make  an  (a)  actual  surrender  thereof,  but  by 
fShcS    deed  under  their  seal. 

this  is  a  surrender  in  law  of  their  first  lease.     10  Co.  68.  b. 

10  Co.  68.  If  the  churchwardens  of  (S.  are  incorporated,  Sj-c,  and  the  king 

leases,  <$■€.  to  them  for  twenty-one  years,  and,  in  consideration  of 
a  surrender  thereof,  leases  to  them  for  fifty  years,  they  may  with 

(b)  A  dean  and  their  own  hands,  and  without  writing,  (b)  deliver  the  first  letters 

chapter  in        patent  into  Chancery  to  be  cancelled. 

their  chapter-  •' 

house  acivnowledged  a  deed  of  grant  of  their  lands  to  the  king,  without  making  an  attorney. 

Moor,  676.  held  clearly  by  Egerton,  Lord  Keeper,  that  it  might  be  done,  as  well  as  to  put 

their  common  seal  to  a  deed  without  attorney ;  but  vide  Leon.  184.     Roll.  Rep.  82. 

Garth.  390.  In  ejectment,  the  plaintiff  declared  upon  a  demise  made  to  him 

Patrick  v.          by  the  aldermen  and  burgesses  of ,  without  setting  forth  that 

^*  it  was  by  deed,  or  under  the  seal  of  the  corporation,  and  on  a 

writ  of  erro7\  it  was  holden  well  enough ;  and  that  this  being  a 

fictitious  action  to  try  the  title,  the  demise  need  not  now  be  set 

out  to  have  been  by  deed. 

Salk.  19a.  and       If  a  mandamus  be  directed  to  the  mayor  and  commonalty  of 

vide  Skin.  154.    y.^  the  return  may  be  made  in  the  name  of  the  corporation, 

beal  ot  a  cor-    without  the  common  seal,  or  the  hand  of  the  mayor  set  to  it ; 

to  a  deed  by  a  ^^^  though  a  corporation  cannot  do  an  act  in  pais  without  their 

person  who  is    common  seal,  yet  they  may  do  an   act  upon  record,  by  which 

not  mayor,        they  are  estopped  to  say  it  is  not  their  act. 
does  not  make 

it  the  deed  of  the  corporation,    12  Mod.  423. 

4.   What  Things  they  may  take  in  Succession. 

Co.  Lit.  46.  b.        A  corporation  aggregate  may  take  any  chattel,   as  bonds, 
RoU.Abr.  yij.  leases,  S^c.  in  its  political  capacity,  which  shall  go  in  succession, 

because  it  is  always  in  being. 
Co.  Lit.  46.  b.        But  (c)  regulai'ly,  no  chattel  shall  go  in  succession  in  case  of 
Hob.  64.  ^  gQjg  corporation. 

Co.  Lit.  9.  a.    (c)  But  a  sole  corporation  by  custom  may  be  enabled  by  the  same  custom  to 

take 
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take  a  chattel  in  succession,  as  the  chamberlain  of  Loiidoti,  whose  successor  by  custom  may 
liave  execution  of  a  bond  or  recognizance  acknowledged  to  his  predecessor  tor  orphanage 
money.    4  Co.  65.     Cro.  Eliz.  464.  683.  ° 

Therefore  if  (a)  a  lease  for  years  be  made  to  a  bishop  and  liis  Co.  Lit.  46.  b. 
successors,  and  the  bishop  die,  this  shall  not  go  to  his  successors  («)  The  oma- 
but  to  his  executors.  '  mentsofthe 

chapo!  of  the 
predecessor  belong  to  the  succeeding  bishop,  and  are  merely  in  succession,  thougli  other 
chattels,  in  case  of  a  sole  corporation,  belong  to  the  executors  of  the  deceased,  and  go  not  in 

succession.     izCo.  105. So,  the  ancient  jewels  of  the  crown  shall  go  to  the  successor, 

and  are  not  devisable  by  testament.  Co.  Lit.  18.  b.  But  they  may  be  disposed  of  by  patent, 
f)er  Berkley  and  Jones.     Cro.  Car.  344. 

If  a  {b)  master  of  an  house,  that  hath  a  covent  and  common  (''')  19  H.  6.44. 
seal,  recovers  in  an  annuity,  and  after  arrearages  incur,  and  after  r^oH-Ahr.jij. 
he  dies,  the  succeeding  master  shall  have  the  arrearages,  and  not  cess "^   f'*^  ^"*^' 
the  executor  of  the  predecessor,  because  the  predecessor  could  not  abbot  shall 
make  a  testament.  recover  da- 

.  mages  in  a 

writ  of  entry,  though  it  is  otherwise  in  case  of  a  bishop,  and  other  sole  secular  bodies  politick 
alnst.  z86. 

But,  if  a  parson  recovers  an  annuity,  and  after  arrearages  19  H.  6.44. 
incur,  and  after  the  parson  dies,  the  executor  of  the  parson  shall  Roll.Abr.515. 
have  the  arrearages,  and  not  the  successor,   because  he  could 
make  a  testament. 

By  the  charter   granted   to   the   college  of  physicians,  and  Roll.Abr.515. 

confirmed  in  parliament,  the  offenders  in  practising  physick  in  ■A'^'^J"^  and 

London^  without  admission  by  the  college  of  physicians,  shall  ^^"'"6''' 
c     c  -^     1     r  1  J--7-  ■   n      ^  ...     Lro.  Ja.  i?g. 

loneit  5/.  tor  evei-y  month,  2inum  dimidium  regi  Sf  alterwn  dimi-  Nov  121. 

drum  dido  jpresidenti  4*  collegia :  on  this  charter  it  was  holden,  Brownl.  93. 

that  if  the  president  of  the  college  recovers  in  debt  against  an  ^-  ^• 

offender,    and  dies,    the  successor  shall  have  a  scire  facias  to 

execute  it,  and  not  the  executor ;  for  the  predecessor  recovered 

it  as  due  to  him  and  the  coUeffe. 


"-&" 


5.   Where  they  shall  be  liable  in  their  natural  Capacities. 

If  a  corporation  aggregate  disseise  to  the  use  of  another,  they  Vide  tit. 
are  disseisors  in  their  natural  capacity,  and  the  persons  who  Disseisin, 
committed  the  wrong  shall  be  charged  therewith,  and  not  the 
corporation,  which  consisting  of  a  constant  succession  of  various 
persons,  and  as  a  coi'poration,  can  regularly  do  no  act  without 


writmg. 


If  a  mayor,  or  any  other  member  of  a  corporation,  procure  a  ||  Mayor  of 
false  return  to  be  made  to  a  mandamus,  they  may  be  proceeded  Thetford's 
against  in  their  private  capacities.  '^^^^'  ^Ret'^v 

Pilkington,  Cai'th.  171.    Rex.  v,  Rippon,  i  Ld.  Raym.  564.II 

II  But  an  action  cannot  be  maintained  against  individuals  for  Harman  v. 
acts  erroneously  done  by  them  in  a  corporate  capacity  to  the  Tt^^P^o'len, 
injury  of  the  plaintiff',  unless,  at  least,  there  be  ground  to  impute  '  ^ 

malice  to  them.|| 

If 
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Lev.  137. —  If  the  master  and  wardens  of  the  company  of  woodmongers 

Where  a  cor-    enter  into  bond  thus,  viz.  iioverint,  Sfc.  magistrum  Sf  guardianos, 

poration  ^,^^^  teneri,  ^r.,  and  the  common  seal  is  put  thereto,  and  it  is 

annuity  ami     signed  as  usual,  by  the  principal  of  the  company,  and  indorsed 

was  afterwards  SigiUat.  Sf  deliberat.  in  prazscniid^  S^c.^  and  the  corporation  is   ■ 

dissolved.  Vide  chssolved  after,  yet  they  shall  not  be  [a)  charged  in  their  natural 

Or",'73-         capacity, 
a  And.  107.  ^        j 

(a)  Where  in  equity,  the  private  members  of  a  company  were  made  liable  to  the  company'? 

debt,  where  the  company  had  no  goods.     2  Vern.  396. 

[6.   Of  the  Qj.ialifications  requisite  for  Members  or  Officeis  of 

Corporations. 

Rex  V.  Morris,       A  quaker,  who  has  served  an  apprenticeship  of  seven  years, 
Carth.  448.       is  entitled  to  be  admitted  to  the  freedom  of  a  corporation  as 
iLd.Raj-m.      ^^.^^l  as  any  other  person,  and  his  solemn  affirmation,  by  virtue 
402.'^*      '      of  7  &  8  W.  3.  c.  34.  is  equivalent  to  taking  the  usual  oaths; 
for  that  clause  of  the  statute  which  provides  that  no  quaker, 
by  virtue  of  that  act,  shall  have  any  office  or  place  of  profit 
in  the  government,  does  not  extend  to  the  freedom  of  a  cor- 
poration. 
J  Co.  27.  Though  it  be  true  that  where  an  infant  is  actually  mayor,  or 

Rex  v.  Carter,  other  chief  officer  of  the  corporation,  this  shall  not  avoid  the 
^°^'P^  \vb*  ^^^^  ^^  ^^^^  corporation  with  respect  to  strangers ;  because  these 
Ca.  temp.  '  ^^^^  ^^'^  "^^  ^^^®  ^^^^  °f  ^^^^  particular  persons,  but  of  the  body 
Hardw. 8.  corporate:  yet  it  seems  that  where  neither  the  provisions  of  the 

charter,  nor  the  usage  of  the  corporation,  e^jvesslj/  authorise  the 
election  of  an  infant  into  a  corporate  office,  he  is  not  capable  of 
being  elected. 

Residence  within  a  corporate  town  is  not  necessarily  a  pre- 
vious qualification  for  the  freedom  of  the  coi-poration,  and  the 
freedom,  when  once  obtained,  is  not  forfeited  by  non-residence : 
but  by  the  constitution  of  the  corporation,  whether  by  prescrip- 
(b)  I  Bar-         lion,  or  the  express  words  of  the  charter,  residence  mai/  be  requi- 
nardist.  138.      ^jte  as  a  previous  qualification  (Z») :  and,  where  that  is  the  case, 

^  Tin''''''       the  Court  of  Kind's  Bench  will  grant  leave  to  file  an  inform- 

I  Ld.  Rayra.  ...  »       „  «^  .  , 

426.  Ciuth.       ation,  in  the  nature  01  quo  xvarrauto,  aganist  the  governmg  part 

503.  of  the  corporation,  for  admitting  persons  non-resident. 

Where  a  man  is  alread}'  a  member  of  a  corporation,  residence 
is  not  a  precedent  qualification  to  his  being  chosen  to  a  corpo- 
rate office,  unless  expressly  required  by  the  constitution  of  the 
Co^vp.539.       borough;  but,  though  residence  be  not  required  at  the  time  of 
the  election,  an  absent  person  must  not  be  chosen  coUusively  for 
any  sinister  purpose,  and  if  he  be,  the  election  will  be  absolutely 
Rex  v.  Mayor,  void.     The  corporation  of  Cambridge,  on  the  charter-day  for 
&c.  of  Cam-     the  election  of  a  mayor,  elected  a  person  who  was  an  officer  in 
^"""'se,  the  army  just  gone  to  North  America,  and  without  the  least 

probability  of  his  returning  till  long  after  the  year  would  be 
expired :  the  electors  were  sufficiently  apprised  of  the  fact,  at 
the  time  of  the  election,  and  soon  afterwards  had  express  notice 
given  them  of  it,  but  refused  to  proceed  to  a  new  election ;  ami 

it 
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k  appeared  tbey  had  elected  this  absentee  for  the  purpose  that 
the  preceding  mayor  might  hold  over,  which  it  was  pretended 
he  might  do  by  ancient  usage,  and  by  virtue  of  a  charter  of 
Charles  the  Second.  The  Court  of  King's  Bench  held  that  this 
was  merely  a  colour  to  avoid  any  election  at  all:  that  the 
electors  had  chosen  this  person  because  they  knew  it  was  im- 
possible for  him  to  execute  the  office,  and  that  the  election  was 
absolutely  void. 

By  the  provisions  of  a  charter,  residence  may  be  required  as  a  Rex  v.  Heath, 

previous  qualification  for  some  offices  and  not  for  others.  i  Baruardist. 

416. 
See  further  on  this  head,  tit.  Offices  and  Officers,  (E)  (K). 

7.   Of  the  Co7icuneHcc  required  in  corporate  Acts. 

Where  no  special  provision  is  made  by  the  constitution   of  a  i  Plyd  on 
corporation,  the  whole  are  bound  by  the  acts,  not  only  of  the  Corp.4oz. 
major  part  (a),  but  of  the  majov  part  of  those  who  are  present  at  (a)ioMod.75. 
a  regular  corporate  meeting,  whether  the  number  present  be  a  i^Mod.  Z32. 
majority  of  the  whole  body  or  not  {b).     So,  though  a  particular  {h)  Cowp.  349, 
constitution  I'eqiu're  the  presence  of  a  majority  of  tiie  xdiole  num- 
ber, yet  the  concurrence  and  consent  of  a  majority  of  the  whole  is 
not  necessary ;  it  is  sufficient  that  a  majority  of  the  number  p7-e- 
sent  concur  (c).     So,  where  a  number  less  than  the  majority  of  C^^)  2  Burr, 
the  whole,  are  by  a  particular  constitution  competent  to  do  a  ^°^9« 
corporate  act,  the  act  of  a  majority  of  that  smaller  number  is 
equivalent  to  the  act  of  the  majority  of  the  whole  :  thus,  by  the 
constitution  of  the  city  of  London^  forty  are  sufficient  to  form  a 
court  of  common  council,  though  the  number  of  common  coun- 
cilmen  gready  exceeds  the  double  of  that  number,  and  a.  majority 
of  the  forty,  if  no  more  be  present,  bind  the  whole  corporation. 
So,  where  it  appeared  that  king  Ediscard.  the  Sixth,  by  charter.  Attorney- 
incorporated  twelve  persons  by  name,  to  elect  a  chaplain  for  the  General  v 
church  0*1  Kirton  in  Lincolnshire ;   and  by  a  distinct  clause,  three  ^^y*  *  ^^^ 
of  the  twelve  were  to  choose  a  chaplain  to  officiate  in  the  church  **** 
<ifjS'««<//o?Y/,  within  the  parish  of  .STzV/o;?,  with    the  consent  and 
approl:Kition  of  the  major  part  of  the  inhabitants  of  Sandford ; 
on  a  vacancy,  two  of  the  three  chose  a  chaplain,  with  the  consent 
of  the  major  part  of  the  inhabitants  of  Sandford ;  the  third  dis- 
sented :  the  question,  whether  this  was  a  valid  election,  coming 
before  Lord  Chancellour  Hard'wicJce,  he  is  reported  to  have  ex- 
pressed himself  thus: —  "  It  cannot  be  disputed,  that  wherever  a 
certain  number  are  incorporated,  a  major  part  of  them  may  do 
any  coi-porate  act;  so,   if  all  be  summoned,  and  part  appear,  a 
major  part  of  those  that  appear  may  do  a  corporate  set,  though 
nothing  be  mentioned  in  the  charter  of  the  major  part.     This  is 
the  common  construction  of  charters,  and  I  am  of  opinion,  that 
the  three  are  a  corporation  for  the  purpose  for  which  they  are 
appointed,  and  that  the  major  part  of  them  may  do  any  corpor- 
ate act :  this  was  a  coi-porate  act,  and  the  choice  too  was  con- 
fined, and  consequently,  it  was  not  necessary  that  all  the  three 
should  join." 

Where 
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Rex  V.  New- 
sliani,  Say. 
Rep.  211. 
Rex  V.Grimes, 
5  Burr.  2598. 
Rex  V.  Varlo, 
Cowp.  248. 
Rex  V.  Mon- 
daj',  id.  s  1,0. 
Rex  V.  Bell- 
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Where  a  charter  requires  an  act  to  be  done  by  the  major  part 
of  a  drfinite  body,  no  corporate  assembly  can  be  composed  of  less 
than  a  majority  of  such  definite  body,  when  complete ;  and  con- 
sequently, when  the  number  is  reduced  beloxo  that  majority,  the 
power  of  acting  is  at  an  end.  But  in  such  case,  if  the  number 
be  indefinite,  the  words  major  j^nrt  have  no  operation,  and  any 
number  of  the  body,  duly  assembled,  however  small,  is  sufficient 
to  form  a  corporate  assembly. 


ringer,  4  T,  Rep.  810.     Rex  v.  3Iiller,  6  T.  Rep.  268.    Rex  v.  Morris,  4  East,  17. 


Rex  V.  Blythe, 
5  Mod.  404. 
421.     Reg.  V. 
Sutton, 
10  Mod.  74. 
Cotton  V. 
Davies,  i  Str. 


2  Ld.  Raym. 
1236.   a  Salk. 
434. 


T  Kyd  on 
Corp.  428. 


Rex  V.  Ellis, 
a  Str.  994. 
more  fully  re- 
ported in 
9  East,  252. 
notes. 


Ca.  temp. 
Hardw.  15 1. 
I  Ves.416. 

(a)  ||Butithas 
been  deter- 
mined, that 
where  the 
whole  corpora' 
Hon  are  siun- 


With  respect  to  the  head  of  the  corporation,  there  was  this 
difference  between  a  corporation  aggregate  of  one  person  capable 
and  many  incapable,  and  a  corporation  aggregate  of  miany  per- 
sons capable,  that  in  the  former,  as  in  the  case  of  abbot  and  con- 
vent, there  must  have  been  the  concurrence  of  the  major  part, 
and  of  the  head  besides,  because  the  abbot  only  acted  with  the 
consent  of  the  major  part  of  the  rest ;  but  in  the  latter,  as  in  the 
case  of  master  and  fellows,  or  mayor  and  commonalty,  the  head 
is  but  a  member  of  the  acting  part,  in  the  sam^  manner  as  any 
other  individual ;  and  therefore,  without  a  particular  usage,  or 
the  express  provision  of  a  charter,  he  has  no  castmg  voice. 

Where  it  appeared  that  an  officer  was  removable  by  bailiffs 
and  burgesses,  or  the  greater  part  of  them,  "  of  whom  the  bailiffs 
to  be  two,"  and  it  was  said  in  the  return  to  a  mandamus,  that  he 
was  removed  by  the  bailiffs  and  burgesses,  the  bailiffs  being  then 
present ;  the  court  held,  that  if  the  actual  consent  of  the  bailiffs 
had  been  required  in  this  case,  their  consent  should  be  intended, 
either  as  actually  given,  or  as  included  in  that  of  the  major  part : 
but  they  held  that  it  was  not  required ;  for  that,  as  in  all  coi-por- 
ate  acts,  the  act  of  the  majority  is  the  act  of  the  whole ;  so  the 
bailiffs  being  the  head  of  the  corporation,  nothing  could  be  done 
without  their  j^resence,  though  it  had  not  been  expi'essly  required, 
and  its  being  so  required  did  not  render  their  concurrence 
necessary. 

Where  the  head  office  of  a  corporation  is  vested  in  more  than 
one  person,  as  in  the  case  of  two  bailiffs,  the  presence  of  both 
is  absolutely  necessary,  because  both  fill  but  one  office. 

Where  the  provisions  of  a  charter  direct  that  the  new  mayor 
shall  be  sworn  before  his  predecessor,  the  prese?ice  only  of  the 
latter  is  not  sufficient:  there  must  also  be  his  assent;  at  least 
nothing  must  appear  from  which  his  dissent  is  manifest. 

8.  Of  the  Regularity  of  their  Proceedings. 

Where  corporate  acts  are  to  be  done,  not  on  a  charter  day, 
and  by  a  select  body,  there  must  be  a  summons  of  every  member, 
except  such  as  have  absolutely  deserted  the  town. 

And  where  there  are  different  assemblies  in  a  corporation 
with  distinct  powers,  and  all  the  members  of  the  smaller  assembly 
are  members  of  the  more  numerous ;  if  the  more  numerous  as- 
sembly be  summoned  to  meet  to  exercise  the  powers  lodged  in 
them,  those  who  are  members  of  the  smaller  assembly  cannot 

6f  separate 
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separate  from  the  rest,   and  exercise  their  distinct  powers :  but  moned  for  a 
there  must  be  a  summons  for  that  purpose  of  the  smaller  assem-  particular  pur- 
bly  by  itself,  (a)  pose,  as,  to  re- 

•'     •'  ^   '  ceive  the  re- 

signation of  a 
common  councilman,  a  select  body,  who  are  allpirscnt  and  consenting,  may,  at  the  same  meet- 
ing, without  any  particular  summons  to  them  for  that  purpose  in  their  select  capacity,  proceed 
to  the  election  of  a  common  councilman  in  the  place  of  the  other  resigned ;  the  power  of 
election  being  in  tlic  select  body,  and  the  charter  not  requiring  any  previous  summons.  Rex 
V.  James  Theodoriok,  8  East,  54^;.  The  doctrine  in  the  text  proceeds  upon  the  case  of  Rex  v. 
Mayor  of  Carlisle,  which  uumediately  follows.  But  the  facts  of  that  case,  as  stated  on  the  re- 
cord of  the  mandamus  and  return  in  the  crown  office,  and  to  which  the  language  of  the  court 
must  be  taken  to  refer,  do  not  warrant  it.  For  it  appears  that  the  mayor  and  all  the  aldermen 
Of  the  select  body  in  that  case,  were  not  present  upon  the  occasion,  but  only  the  mayor  and 
major  part  of  the  aldermen.     Jbid.\\ 

The  coi-poration  of  the  city  of  Carlisle  consisted  of  a  mayor,  Rex  v.  Mayor 
aldermen,  bailiffs,  and  capital  citizens,   who  together  formed  the  of  Carlisle, 
common  council,  and  had  the  power  of  electing  capital  citizens  ;  ij'^  ^^^' 
the  power  of  amotion  was  in  the  mayor  and  aldermen  only,  or  jv^Tg^jg^j^  '^j 
the  major  part  of  them.     The  common  council  met  for  the  pur-  Raym.  1355. 
pose  of  transacting  the  business  of  that  assembly;  and  the  mayor  S.P.   Vide  not. 
and  aldermen  made  an  order  for  the  amotion  of  one  Poidter,  a  ^^W"- 
capital  burgess,  for  a  cause  which  was  allowed  to  be  legal.     The 
court  held,  that  the  removal  in  this  case  was  not  rcQ;ular,  and  that 
there  ought  to  have  been  a  summons  for  the  mayor  and  aldermen 
to  meet  in  their  distinct  capacity. 

It  hath  been  said,  that  if  all  the  members  of  the  corporation  Per  Lord 
be   present   by  accident,  or  in  consequence  of  a  summons  to  Parker  in'Rex 
attend  on  one  particular   business,   acts  relating  to  a^/j/  other  "^^  ^^]'^^^' 
business  done  by  unanimous  consent  will  be  good;    ||and  this  j Geo.  i. cited 
would  seem  to  be  correct,  with  this  addition,  that  the  charter  do  by  Ld.  Hard- 

not  require  a  previous  summons  for  such  other  business. I|  wicke,  Ca. 

temj).  Hardw. 
151.     1  Barnard.  80.     Musgrave  v.  Mayor  of  Appleby,  i  Str.  584.     a  Ld.  Raym.  1358.    See 
Kyd.  Corp.  434.,  &c.     Rex  v.  Theodorick,  8  East,  543. 

II  Where  a  charter  empowered  the  mayor,  justice  of  the  peace.  Rex  v. 
and  the  rest  of  the  aldermen,  (seven  in  all,)  or  the  major  part  of  Courtenajs 
them,  when  it  should  seem  to  them  convenient  and  necessary,  to  ^    as ,  24  . 
elect  as  many  free  burgesses  as  should  please  them,   and  to  the 
same  free  burgesses  so  elected  to  administer  an  oath ;  and  the 
defendant  was  elected  a  free  burgess  in   October  1 804,   and  in 
December  1 8p6,  at  a  meeting  of  six  out  of  the  seven  aldermen, 
in  consequence  of  a  mandamus  to  them  to  fill  up   the  vacant 
place   of  alderman,  and   which  meeting   the  mayor  said  was 
holden  for  that  sole  purpose,   tendered  himself  to  be  sworn  in, 
j  against  which  three  of  the  aldermen  protested,  and  one  of  them 
*  immediately  left  the  room,   but  before  the  other  two  protesters 
withdrew,  the  mayor,  with  the  assent  of  two  other  aldermen,  ad- 
ministered the  oath  of  office  to  the  defendant ;  it  was  holden,  that 
notwithstanding  this  protest,  yet,  as  one  of  the  protesters  had 
tj  withdrawn,  it  was  competent  to  the  majority  who  remauied  to 
j;  administer  the  oath ;  no  vote  having  been  come  to  by  the  major 

part 
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pai't  first  assembled  to  preclude  the  body  from  doing  the  act  at 

ihat  meeting.  II 
Rex  V.  Mayor,       Where  a  sii'mmons  is  necessary,   it  is  not  sufficient  that  the 
&c.  of  Shrews-  usual  and  general  orders  be  given  to  the  summoning  officer;  the 
bury ,Ca. temp.  \^^^^^^.  y^^^^^l  actually  do  evci'v   thin^r  he  possibly  can  to  summon 

all  the  members  ot  tlie  select  body. 
Per  Eyre  J.  It  has  been  said,  that  though  the  assembly  of  a  select  number 

I  Str.  386.        held  not  on  a  charter -day,  be  irregular,  unless  every  member 

within  reach  of  summons,  be  actually  summoned,  yet  that  in  the 
Rexv.Mayor,  summons  it  is  not  necessary  to  specify  any  particular  act.  How- 
&c.  of  Liver-  ^yer  well-founded  this  may  be,  as  applied  to  the  ordinary  business 
pool,  z  Burr,  of  the  corporation,  it  seems  that,  in  the  case  of  an  amotion  of  a 
72-5.    Rexv.  i  '  J  \       •        ^     ai  ■     ^ 

Mayor  &c.       corporator,  a  ^6';zot// summons  to  every  member  is  not.sumcient ; 

of  Doncaster,  but  that  it  is  necessary  to  mention,  that  it  is  intended  to  consider 
irf.  738.  the  question  of  removing  the  particular  person;  perhaps  even 

that  will  not  be  sufficient,  but  it  may  be  necessary  to  state  the 
came  of  his  intended  amotion.  This,  however,  does  not  appear 
to  be  fully  settled,  for  in  the  cases  where  the  amotion  of 
members  has  been  held  irregular  for  want  o^  o.  jiroper  summons, 
the  determination  has  generally  proceeded  on  the  circumstance 
of  there  having  been  no  summons  at  all. 
5  Burr. 2601.         But  no  summons  is  necessary  v.here  a  member  is  not  resident 

withm  the  town. 
Rex  V.  May,  It  is  laid  down  as  a  general  rule,  that  where  there  is  a  usual 

&c.  and  Rexv.  method  of  notice,  that  cannot  be  dispensed  with,  though  there 
Little,  &c.  ^  j^g  ^^  actual  summons  of  all  the  members,  unless  indeed  every 
Saltash  cBurr.  single  member  be  present  at  the  meeting,  and  consent  to 
268z.  w^ave  it. 

Rexv.  II The  act  of  swearing  in  a  burgess,  being  merely  ministerial, 

Courtenay,       it  hath  been  holden  that  it  may  be  done  by  the  maj'or,  as  pre- 

9  East,  246.       siding  officer,  in  the  presence  of  the  majorit}'  of  the  bod}'  by 

whom  such  act  is  required  to  be  done,  whensoever  and  howsoever 

assembled,  and  without  any  pre^'ious  summons  for  that  purpose ; 

there  being  no  dissent  by  the  majority  at  the  time  of  administering 

the  oath.     The  sweai'ing  in  of  a  burgess  may  well  be  at  a  time 

subsequent   to   the  -election,    he   having   had   a   present  legal 

capacity  to  be  sworn  in  at  the  time  of  his  election.  || 

James  Bagg's         Where  it  is  intended  to  remove  any  one  of  the  members  or 

case,  II  Co.      officers  of  a  corporation,   it  is,  in  general,  absolutely  necessary, 

99.  a.  Clyde's  ^^^  ^j^j^  ^^<^  j^g  should  be  summoned  generally  to  attend;  but 

^!^  ,'f/      '      he  must  have  a  particular  summons  to  attend  and  answer  the 

particular  charge  alleged  against  him ;  for  it  would  be  highly 

unjust,  upon  a  general  summons,  to  remove  a  man  for  particular 

offences,  which  he  may  have  had  no  opportunity  of  preparing 

to  answer. 

Rexv.Chalke,       But  there  may  be  particular  circumstances,  under  which  the 

I  Ld.  Raym,      summons  may  be  dispensed  with.     Thus,  says  Holt  C.  J.  "  a 

225.  I  Salk.      j^^j^   ought  not  to  be  disfranchised  until  he  has  been  heard  in 

his  defence,   on    notice  and   preparation,    and   notice   is   only 

necessary  for  that  purpose.     Therefore,  if  a  man  be  charged  in 

'plenh  comitiis^  and  ordered  to  prepai'e  by  such  a  time,  this  will 

be 
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be  good,  thougli  there  be  no  actual  summons,  because  if  the 
party  be  heard  it  is  sufficient." 

If  a  party  be  charged  with  a  particular  offence  in  one  assembly,  Serjeant 
and  ordered  to  prepare  for  his  defence,  he  certainly  cannot  com-  Whitaker  s 
plain  of  want  of  notice;  but  it  seems  very  doubtful  whether  his  pay|j*  j^'^o- 
being  charged  and  answering  in  the  sa7}ie  assembly  will  cure  the  3  Salk.  4  35. 
want  of  notice.  See  i  Kyd. 

Corp.  445,  6,7,8,9. 

Where  a  person  is  removable  for  non-residence,  there  is -no  (a)  Comb, 
necessity  to  summon  him  before  he  is  removed,   because  he  has  198.370. 
abdicated  the  town,  and  is  out  of  the  reach  of  summons  (a).  But  ^^^     Reg.  v. 
if  he  be  removable  for  non-attendance  at  the  corporate  assemblies,  Trubody, 
he  must  have  had  personal  notice  to  attend,  and  that  his  presence  a  Ld.  RajTn. 
was  necessary;  for  the  tisiial  notice  of  the  intended  meeting  will  li75-^cited  in 
not  be  sufficient,  unless  that  usual  notice  be  personal  {b).  j^^    Videit\, 

151. 446.  Palm.  451.  I  Sid. 14.  3  Sid.97.  Fortesc.  205.  (^)  Rex  v.  Richardson,  i  Burr.  5 17. 5  20. 
540. 

A  man  may  be  constituted  a  burgess,  or  appointed  to  an  office,  i  Ld.  Raym. 
by  deed  under  the  common  seal,   and  then  he  ought  to  be  dis-  "^-  ^  ^y^- 
charged  in  the  same  manner:  but,  where  the  party  is  constituted        ^'^ 
or  appointed  by  election,  nothing  more  is  required  than  an  entry 
in  the  books  of  the  corporation ;  and  he  may  be  discharged  by  an 
order  entered  in  the  same  manner. 

So,  where  an  office  is  granted  by  deed,    the  resignation  or  1  Ld.  Raym. 
surrender  ought  also  to  be  by  Aeed',  but,  where  an  officer  is  5(>Z'  a  Salk, 
appointed  by   election,    the  corporation  may  accept  his  resig-  ^^^* 
nation  or  surrender  by  parol  before  them :  "  if,  indeed,"  says 
Holt,   "  a  man  speak  at  large,   and  say  he  will  be  no  longer 
alderman,  Sfc.    that  signifies  nothing:  but,   if  he  come  in  an 
open  assembly  of  the  corporation,  and  there  resign  his  office, 
declaring  that  he  will  not  continue  in  it  any  longer,  and  desire 
them  to    accept  his  resignation,    and  they  accept  it  and  elect 
another  in  his  room,  this  is  a  good  resignation." 

II  Neglect  to  be  sworn  into  an  office   for  above  twenty  years  Rex  v.  Jordan, 
after  the  party's  election  to  it,  is  evidence  of  his  refiisal  to  accept  Ca.  Temp. 
^he  office;  as  his  acquiescence  unexplained  for  so  long  a  time  in  Hardvr.  255. 
the  election  of  another  person  into  the  office  is  evidence  of  his 
renunciation  of  it,  and  of  the  acceptance  of  such  renunciation  by 
the  body.  II 

With  respect  to  the  presiding  officer,  it  is  to  be  observed,  that 
where  strangers  are  not  interested,  all  voluntary  acts  not  necessary 
to  carry  on  the  business  of  the  coi^poration,  done  by  an  usurper 
or  a  mayor  de  facto,  or  under  the  authority  of  either,  seem  to  be 
void :  and  that  some  necessaty  acts  are  void  in  both  cases.     For  a  Str.  1090. 
though  in  the  case  of  The  King  v.  Lisle,  the  court  dwelt  upon  the  Andr.  163. 
circumstance   of  the  election   of  the   defendant,    not  being  a 
necessary   act,  yet   it  appears  from  subsequent  cases,  that  the  i  Kyd.  Corp. 
circumstance  of  the  act  being  necessary  is  not  alone  sufficient  to  454- 
make  it  good. 

In  the  King  and  Hebden,  the  defendant  made  a  title  to  the  2  Str.  1109.    ^ 
office  of  haih.^  oi  Scarborough,  from  an  election  under  thebailift-  ^"^^r.  j88. 

Vol,  II.  T  ship 
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ship  o^  Batty  and  Armstrongs  and  on  issue  joined  whether  these 
were  baih'ff's  or  not,  a  record  of  a  jadgment  of"  ouster  against  them 
was  read  in  evidence;  and  on  amotion  for  a  new  trial,  it  was 
holden,  that  it  was  properly  admitted ;  and  the  same  evidence  was 
said  to  have  been  lately  admitted  in  a  trial  at  bar,  in  a  case  relat- 
ing to  the  corporation  of  (hford. 
5  Burr.  2601.  In  the  case  of  the  King  and  Griraes,  a  question  having  been 
made,  whether  the  special  verdict  found  on  the  information  against 
JoJm  Leigh,  for  usurping  the  office  of  mayor,  and  the  judgment 
given  thereupon  against  him,  w^ere  evidence  in  the  present  case 
against  Grimes  for  usurping  the  office  of  capital  burgess:  and  to 
v/hat  degree  it  ought  to  be  allowed;  the  court  held  it  to  be 
admissible,  but  not  conclusive,  and,  in  fact,  gavejudgment  against 
him,  on  the  ground  that  Leigh,  who  had  presided  at  his  election, 
was  not  a  rightful  mayor.  In  the  first  of  these  cases,  if  not  in 
both,  the  election  was  an  act  necessary  to  the  preservation  of  the 
coi'poration. 
(a)  Reg.  V.  ijit  is  said,  "  {a)  that  as  in  all  corporate  acts,  the  act  of  the 

^^wi^h''^"^  majority  is  the  act  of  the  whole,  so  the  bailiffs  being  the  liead 
a  Ld-Vaym.  ofthe  corporation,  nothing  can  be  done  without  their  presence; 
1237.  (^i)  Rex  and  that  this  is  so,  though  no  special  provision  be  made  for 
V.  Cony,  it  in  the  charter."     But  {b)  this  must  be  understood  of  general 

5  hasi,,  372.  corporate  acts  requirecj  to  be  done  by  the  whole  body  corporately 
assembled,  and  which,  of  course  are  not  well  done,  if  the  chief 
ofhcei-,  being  an  integral  part  of  such  bod}',  be  wanting.  But 
the  rule  does  not  apply  to  cases  where  acts  are  required  or 
authorized  to  be  done,  by  any  one  integral  member,  or  branch 
ofthe  corporation,  acting  separately  and  apart  from  the  rest.]] 

9.  Ofthe  Election  and  Amotion  of  their  Members. . 
Skin.  45.  There  cannot  properly  be  any  election  to  an  office  which  is  not 

a  K.yd.Corp.5.  actyjiiiy  vacant,  for  though  it  may  be  a  practice  in  some  cases  to 
choose  a  person  before  hand,  which  may  be  called  an  inceptive 
election,  and  on  the  death  ofthe  predecessor,  to  admit  the  per- 
son before  nominated,  which  completes  the  election  ;  yet  such  an 
inceptive  election  is  not  binding  on  the  electors ;  and  when  the 
vacancy  really  hapj)ens,  they  may  elect  another. 
-Kyd.Coi-p.6.  If  the  election  of  a  particular  officer  be,  by  ancient  charter, 
vested  in  one  body,  a  subsequent  one  cannot  of  itself  alter  the 
mode  of  election  ;  but,  if  the  subsequent  charter  be  accepted  by 
the  corporation  at  large,  or  if  they  acquiesce  under  it,  and  act  in 
conformity  to  it,  which  is  evidence  of  acceptance,  the  latter  mode 
of  election  is  valid. 
Skin.  5 74.  By  a  charter  oi  Henry  IV.  it  was  granted,  that  the  mayor, 

aldermen,  and  citizens  of  Norisoich,  might  elect  two  to  be  sheriffs 
of  that  city:  Charles  II.,  in  the  i8th  year  of  his  reign,  by  his 
charter  granted,  that  the  mayor  and  aldermen  might  elect 
one  sheriff,  and  the  citizens  the  other.  —  The  subsequent  elec- 
tions were  made  according  to  the  provisions  of  the  latter 
charter,  and  were  held  good  by  the  opinion  of  two  justices 
against  one. 

The 
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TJie  privilege  of  election  may  be  in  one  body,  and  the  privi-  2  Salk.  436. 
lege  of  ajiprobation  in  another:  thus,  the  privilege  of  election  to 
the  office  of  alderman  in  London  and  in  Norxi.ick  is  in  the  ward, 
and  that  of  appn^bation  in  the  mayor  and  aldermen ;  but,  if  the 
mayor  and  aldermen  reject,  without  reason,  one  chosen  by  the 
ward,  a  peremptory  mandamus  will  be  granted  to  admit  him. 

A  charter  may  give  a  power  of  election  to  a  less  number  than  Rex  v.  Hoyte, 
the  majority  of  a  definite  body ;  and  in  a  prescriptive  coiporation  6  T.  Rep.  430, 
a  usaije  to  this  effect  is  evidence  of  such  a  charter ;  so  that  in 
either  case  a  person  is  well  elected  by  a  majority  ot  the  subsisting 
members,  as  distinguished  from  a  majority  of  the  full  body. 

Where  the  person  elected  is  unqualified,  and  the  electors  at  Reg.  v.  Bos- 
the  time  have  notice  of  the  vvant  of  qualification,  their  votes  to  cawen,  P.  13. 

Ann    R    T? 

him  are  thrown  away,  and  the  person  who  has  the  next  greater  jjex  v  wl- 
number  to   the  qualified   person,    is  to  be  considered  as  duly  tbers,  P.  8, 
elected,  ||and  is  entitled  to  be  sworn  in  ;  (a)  but,  if  the  want  of  G.  2.  B.  R. 
qualification  arise  from  not  having  complied  with  the  requisitions  "ted  in  2  Burr, 
of  the  corporation  act  of  13  Car.  2.  st.  2.  c.  i.  §  12.,  until  he  be  ^°^°'Ta!^lorV 
sworn  in,  the  office  is  not  legally  filled  up  and  enjoyed  by  him,  the  Mayor  of' 
within  the  exception  in  the  annual  indemnity  act ;  so  that  if  the  Bath.  M.  15. 
disqualified  person,  who  had  the  greatest  number  of  votes,  be  ^- 2- B.R. 
sworn  into  the  office,  and  afterwards  qualify  himself  by  taking  ",-.  !  Ludei^' 
the  sacrament,  and  within  the  time  allowed  by  the  indemnity  o^a-'^-^- 
act,  he  is  thereby  freed  from  all  disability,  and  his  title  to  the  14  East.  558. 
office  protected ;  the  office  not  having  been  then  already  vacated  '^^  C-    («)  Hex 
by  judgment,    or    legally  filled   up   and   enjoyed   by   another  jq  East  211. 
person.  1|  Rex  v.  Parry, 

14  East,  549. 

Where  a  candidate  is  proposed   in  a  corporate  meeting  duly  Oldknow  v. 

assembled,  and  a  maiority  of  the  persons  assembled  protest  against  ^^  amwnght, 

1      •  11*^  1  Tj  .     xi        •  2B1UT.1017. 

any  election,  and  do  not  propose  any  other  candidate,  the  mino-  g^g  ^^^  ^^^ 

rity  may  elect  the  candidate  proposed.  of  the  King  v. 

Monday,  Co^-p.  530.,  and  2  Kyd.  Corp.  17,  &c. 

Where  the  time  and  manner  of  election   are  not  fixed  by  Machell  v. 

charter  or  prescription,  it  is  competent  to  a  corporation  to  make  Nevinson, 

,   ^.       ^  ^.        .1  '■  2  Ld.  Ravm. 

regulations  rcspectmg  them.  ^,,^.  Mewling 

V.  Francis,  3  T.  Rep.  189. 

It  seems  now  to  be  acknowledged,  notwithstanding  the  opinion  Tidderley's 
of  Lord  CoJce  {h)  and  others,   that  every  corporation  aggregate  ^^^J^gjj^^gf^^' 
hath,  as  incident  to  it,  a  power  of  removing  its  members  for  ^.^Te,  2  Str.^  ^ 
reasonable  cause.  819.    Rexr. 

Richardson,  I  Burr.  5 1 7.    (^)  James  Bagg's  case,  11  Co.  99.  a.   Yates's  case,  Sty.  477.   Rex  v. 
Mayor  of  Coveutry,  i  Ld.  Raym.  392.     Rex  v.  Mayor,  &c.  of  Doncaster,  2  Ld.  Raym.  1566. 

But  this  power,    like  every  other  incidental  power,  is  incident  2  Ky(L  Corp. 
to  the  corporation  at  large,  and  cannot  be  exercised  by  any  se-  ^^-^      °"S  • 
lect  body,  unless  given  it  by  charter,  or  claimed  by  prescription,        '      ^  ^ 
or  in  consequence  of  a  by-law  made  by  the  body  at  large.     And  ^^^^^^^^  ^ 
it  is  laid  down  as  a  general  principle,   that  where  by  custom  a  '^-^^^^^^ 
particular  body  has  acquired  that  power,  and  a  subsequent  char-  Raym.  435. 
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iKyd.Corp. 
58.  Dy.332. 
in  mar^. 


Sir  T.  Jones, 
5  J,     Sir  T. 
RayM.  188. 
i:  Ventr.;.;. 82 


tcr  in  some  respects  nev/  models  the  constitution  of  the  corpora- 
tion, but  retains  the  particular  body,  without  restraining  its 
customary  power  of  disfranchisement,  the  power  still  continues 
in  the  particular  body. 

This  power,  whether  possessed  as  incident  to  the  corporation 
at  large,  or  vested  in  a  particular  body,  must  appear  to  be  ex-« 
ercised  at  a  regular  meeting  holden  in  a  corporate  character,  or 
at  least  holden  in  the  character,  by  virtue  of  which  they  are  em- 
powered to  amove :  thus,  where  it  appeared  by  the  return  to  a 
rnandwmis  that  the  common  council  had  the  power  of  amotion, 
and  it  was  alleged  as  a  fact,  that  the  party  complaining  was  re- 
moved by  thirty  of  the  common  councilmen,  in  the  council- 
chamber  assembled,  the  court  held  this  to  be  insufficient ;  because 
it  did  not  appear  "  that  the  thirty  common  councilmen  were 
then  mid  there  assembled  as  a  common  council,  as  they  might  be 
there  to  feast,  or  for  other  purposes  not  connected  with  their  cor- 
porate character." 

A  mandamus  having  been  directed  to  the  mayor,  bailiffs,  and 
burgesses  of  the  tov/n  of  Northampton,  commanding  them  to  re- 
stoi'e  one  Braithinaite  to  the  place  of  common  councilman ;  they 
returned,  that  by  letters  patent  of  incorporation,  power  was  given 
them  of  holding  a  common  council,  consisting  of  a  mayor,  two 
bailiffs,  and  forty-eight  burgesses ;  that  the  power  of  removing 
any  common  councilman  from  his  place  upon  just  cause,  was 
given  to  the  mayor,  bailiffs,  and  such  burgesses  as  had  been 
mayors  ;  that  Braithvoaite  had  been  a  common  councilman,  and 
committed  several  offences,  which  were  particularly  expressed ; 
and  that  the  common  council  assembled  together  and  procured 
Braithxmite  to  be  summoned,  but  that  he  did  not  appear  to  an- 
swer ;  on  which  he  was  removed  from  his  office  and  place  in  the 
common  council,  "  bt^  the  mayor  and  burgesses,  by  the  authority, 
and  according  to  the  charter  aforesaid." 

It  was  objected,  that  this  amotion  was  not  according  to  the 
authority  given  by  the  charter ;  for  that  it  was  said  to  be  by  the 
mayor  and  burgesses,  so  that  it  might  have  been  by  the  mayor 
and  all  the  burgesses,  many  of  whom  might  not  have  been  may- 
ors, whereas  the  charter  confined  the  power  to  the  mayor  and 
such  of  the  burgesses  as  had  been  mayors. :  but  the  objection  was 
overruled,  on  the  ground,  that  it  must  be  intended  that  all  the 
burgesses  were  present,  and  agreed  to  the  amotion ;  and  that  as 
it  was  alleged  to  be  by  the  mayor  and  burgesses  according  to  the 
charter,  the  dissent  of  the  burgesses  who  were  qualified,  was  not 
to  be  presumed. 

This  power  of  amotion,  when  possessed  as  incident  to  the  cor- 
poration at  large,  cannot  be  exercised  without  reasonable  cause ; 
nor  can  it  be  so  exercised  either  by  the  corporation  at  large,  or 
by  a  select  body,  whether  given  by  charter  or  claimed  by  pre- 
sc'intion,  if  it  be  given  or  claimed  only  in  general  terms  :  but,  if 
a  charter,  by  express  words,  empower  either  the  corporation  at 
largo,  or  a  select  body,  to  remove  aji  officer  at  pleasure,  or  em- 
power them  to  choose  him  during  pleasure,  they  may  in  either 

cas^ 
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case  remove  him  without  cause.     So,  a  corporation  by  prescrip-  Rex  v.  Mayor, 
lion  may,  by  custom,  have  the  power  of  removing  an  officer  at  ^'^-  o^  Coven- 
pleasure  :  but,  in  the  return  to  a  mandamus^   commanding  them  -p^l-j^  ,g'i, 
to  restore  an  officer  so  removed,  it  will  not  be  sufficient  to  state 
"  that  they  are  a  corporation  by  prescription,  and  that  the  king, 
by  letters  patent,  reciting  that  they  had  a  custom  to  remove  at 
pleasure,  coiiiirmed  that  nith  other  customs ;"  they  must  allege 
the  custom  in  positive  terms,  and  not  simply  by  way  of  recital  in 
the  letters  patent. 

So,  if  an  officer,  either  by  the  provision  of  a  charter,  or  by  Pepis's  case, 
custom,  be  eligible  in  the  alternative  for  life,  or  during  pleasure,  2feiiow.69. 
and  he  be  chosen  to  continue  during  pleasure,   he  may,  at  any  iV^entr.342. 
time,  be  removed  vvithout  cause  :  and  vrhere  an  officer  is  remov.  Rex  v.  Mayor, 
able  at  pleasure,  or  chosen  to  continue  during  pleasure,  the  elec-  &c.  of  Canter- 
tion  of  another  is  a  determination  of  his  office,  without  any  for-  y^^''  ^  ^' 
mal  removal,  or  notice  of  the  intention  to  remove  him.     So,  if  ^^j]  igid.  ic. 
the  mayor  for  the  time  being  have  power  to  elect  a  tovv-n-clerk,  it 
follows  of  course,  that  he  may  remove  the  former  town-clerk  at 
his  pleasure. 

But,  v/here  an  officer  is  removable  at  pleasure,  the  corpora-  aLd.  Raym. 
tion,  in  their  return  to  a  mandamus,  coramandincr  them  to  restore  ^'4°. 
him,  ought  to  rely  solely  on  that  circumstance ;  for  they  cannot 
take  advantage  of  it,  if  they  return  a  cause,  and  that  cause  be  not 
sufficient ;  because  it  will  then  appear,  that,  at  the  time  they  re- 
moved him,  they  did  not  mean  to  proceed  on  their  power  to  re- 
move him  at  will. 

A  common  freeman  cannot  be  deprived  of  his  freedom  at  the  Warren's  ease, 
pleasure  of  the  corporation  at  large,  or  of  any  select  body,  whether  Cro.  Ja.  540. 
that  power  be  claimed  by  charter  or  prescription. 

The  case  of  a  common  councihnan  is,  in  several  books,  distin-  IMd.  2  Roll, 
guished,  in  this  respect,  from  that  of  an  alderman;  it  being  fre-  Rep.  uz.  Sir 
quently  holden  that  a  power  of  removal  is  good  as  to  the  former,      y  .^^?^"  l^o' 
and  void  as  to  the  latter.  Rex  v.  Mavor' 

&c.  of  Coven- 
try, I  Ld.  Raym.  391.     Rex  v.  Burgum  Andover,  id.  710. 

To  the  power  of  amotion,    or  disfranchisement,  the  power  of  2Kyd.Corp, 
holding  a  corporate  meeting  for  that  purpose  is  necessarily  inci-  *^*-    ^o"©^' 
dent,  whether  the  former  be  in  a  select  body,  or  in  the  corpora-  ^^^' 
tion  at  large  ;  and  therefore  it  is  not  necessary  that  the  latter  should 
be  expressly  given  by  charter  or  claimed  by  custom. 

The  cause  tor  which  a  member  of  a  corporation  is  disfran-  2Yiyd,i(bi 
chised,  or  an  officer  removed,  must  be  something   which  has  ^^''P^-    ^o"o" 
arisen  subsequently  to  the  admission  of  the  one  to  the  enjoyment    °* 
of  his  franchise,  or  of  the  other  to  the  exercise  of  his  office :  the 
power  of  disfi-anchicement  or  amotion  cannot  be  exercised  for  a 
defect  of  original  qualification  ;  that  can  only  be  questioned  by  a 
prosecution  by  information  in  the  nature  of  quo  "iXiarranto. 

The  offences  for  which  a  corporator  may  be  disfranchised,  or  Ca.  temp. 
a  corporate  officer  removed,  have  been  distributed  into  three  dis-  Hardw.  154  > 
twict  classes,  ^  ^^'■-  -?2«^ 

T  -x  Firs 


278 


CORPORATIONS. 


2  Kyd.  Corp, 

63- 
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Sty.  477. 
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231. 


3  Salk.  329. 


Clef's  case, 
2  BuiT.  732. 


2R0l1.Rep.IT. 

I  Eiirr.  540. 
See  Dougl, 

177. 


2  Kyd.  Corp. 
73.     City  of 
Exeter  v. 
Glide,  4  Mod. 
36. 

Rex  V.  True- 
body,  a  Ld. 


First,  such  as  relate  merely  to  his  corporate  or  official  charac- 
ter, nnd  amount  to  breaches  of  the  condition  tacitly  or  expressly 
annexed  to  his  franchise  or  office. 

Secondly,  such  as  have  no  immediate  relation  to  his  corporate 
or  official  character,  but  are  in  themselves  of  so  infamous  a  na- 
ture, as  to  render  the  offender  unfit  to  enjoy  any  public  fran- 
chise;' such  as  perjihy,  forgery,  <^r. 

And,-  thirdly,  offences  of  a  mixed  nature,  being  not  only 
against  his  corporate  or  official  duty,  but  also  indictable  at  com- 
mon law. 

To  burn  or  deface  the  charters  or  evidences  of  the  corporation; 
or  to  rase  or  corrupt  the  books,  are  offences  against  the  corpo- 
rate duty  of  a  corporator,  for  which  he  mxay  be  removed ;  but 
in  the  case  of  a  rasure'  of  the  books,  the  party  must  appear  to 
have  acted  maliciously,  and  to  the  detriment  of  the  corporation, 
for  it  might  happen  that  the  entry,  as  it  stood,  was  v.'rong,  and 
that  he  only  maclc  it  as  it  ought  to  be. 

So,  if  he  make  a  riot  in  disturbance  of  an  election  of  a  mayor 
or  other  officer,  or  endeavour  to  hinder  one  of  the  aldermen 
from  attending  the  common  council,  or  hinder  others  who  have 
a  right  to  attend,  from  going  thither  to  do  the  business  of  the 
corporation  ;  so,  if  he  continue  in  court  and  make  orders,  after 
the  court  is  adjourned. 

Circumstances  which  have  no  immediate  relation  to  the  cor- 
poration, may  be  a  sufficient  cause  to  remove  a  man  fi-om  an 
office  of  magistracy,  provided  they  be  such  as  render  him  in- 
capable or  unfit  to  execute  the  offxe ;  such  as  habitual  drunken- 
ness in  an  alderman,  though  if  a  man  were  drunk  by  accident, 
that  v.'ould  not  be  sufficient  cause  to  remove  him.. 

Ho,  it  has  been  hoklen  to  be  <i  sufficient  cause  to  remove  a  man 
from  the  place  of  alderman,  that  he  is  poor  and  cannot  pay  the 
taxes,  though  such  a  cause  would  certainly  not  be  sufficient  to 
deprive  a  man  of  his  freedom. 

Bankruptcy,  and  not  having  obtained  his  certificate,  is  not 
alone  sufficient  cause  for  removing  a  man  from  the  office  of 
common  councilman,  though  some  one  or  more  of  the  conse- 
quences of  bankruptcy  may  eventually  become  so. 

Old  age  is  not  a  sufficient  cause  to  deprive  an  alderman  of 
his  office. 

Non-attendance  at  the  courts  of  the  corporation  is  not  suffi- 
cient cause  of  removal,  when  the  presence  of  the  party  is  not 
necessary,  and  no  particular  business  is  obstructed  by  his  absence, 
though  his  absence  be  wilful,  and  notwithstanding  he  may  have 
due  notice  to  attend. 

Non-residence  within  a  borough  cannot  be  a  sufficient  cause 
to  disfranchise  a  freeman ;  because  he  has  his  freedom  for  his  own 
benefit,  and  his  residence  is  of  little  consequence  to  the  corpora- 
tion at  large. 

But  a  total  desertion  of  the  borough  by  an  alderman  with  his 
family,  is  a  good  cause  to  remove  him  from  the  office,  because 

he 
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he  is  thereby  reiiclered  incapable  of  doing  his  duty  to  the  corpo-  Raym.  275. 
ration:    but  it    is  not  a  cause  to   distranchise    him,    because,  Rex  v.  Lyme 
though  he  cease  to  be  nn   alderman,   he   may  still  continue  a  ^'^'^'^'  DougL 
freeman.     Nor  is  it  every  temporary  absence  that  will  be  good 
cause  for  removing  an  alderman ;  he  may  have  some  reasonable 
cause  of  absence,  as  sickness,  ov  going  to  the  Bath  for  the  reco- 
very of  his  health,  or  being  employed  in  the  service  of  the  king : 
he  may  leave  a  servant  in  the  house,  which  is  a  proof  of  his  in- 
tention to  return,   and  makes  him  virtually  an  inhabitant ;  and 
if  he  return  before  his  actual  amotion,  that  may  cure  the  defect 
of  his  absence,   however  long  continued.     It  has  been  holdcn.  Rex  v.  Mayor 
that  it  was  not  a  good  cause  to  remove  an  alderman,  that  he  had  of  Leicester, 
left  the  borough  for  four  months,   with  his  whole famihj.     The  p      !' jf^^' 
length  of  time  which  the  party  hath  been  resident  seems  to  be  Sarcreiit     T. 
immaterial,  provided  the  residence  hath  been  bo7id  fde,  and.  Rep.  466. 
in  general,  wherever  non-residence  is  assigned  as  a  cause  for  Dougl.  182. 
the  removal  of  an  alderman,  or  officer  of  similar  denomination,  it  ^74- 
must  appear  that  residence  is  required  by  the  constitution  of 
the  corporation,    or  that  the  business   of  the  corporation  has 
been  obstructed  by  the  non-residence  of  the  party  removed. 

Wherever  non- residence  is  a  cause  of  amotion,  it  does  not  Vaughan  v. 
render  the  office  ipso  facto  void,  but  only  voidable ;  and  there  Lewis,  Carth. 
must  be  an  actual  amotion  before  any  proceedings  can  be  had  ponsonbv 
against  the  party  fur  an  usurpation.  Say.  245.' 

5  Br.  P.  G.  287.    Rexv.  Heaven,  3  Term  Rep.  772." 

It  is  no  cause  of  reniovai,  that  a  corporator  has  used  oppro-  a  Kyd.  Corp. 
brious  or  indecent  language  to  the  mayor,  or  other  principal  James  Bagg's 
magistrates  of  the  corporation,  as,  if  he  call  the  mayor  a  knave,  ^^se,  11  Co.  96. 
or  sa}',  that  he  has   done  that  in   the  execution  of  his  office,  ^vq  ja.  ^^ 
which   he  cannot  answer  ;  though  the  words  be  in  consequence 
of  an  admonition  from  the  mayor,  for  a  mahcious  act  to  an- 
other burgess ;  as,   where  a  bui:gess  being  churchwarden,  pre- 
sented one    of  the   burgesses   maliciously,    without  cause,   for 
being  absent  from  the  perambulation  ;  for  which  being  rebuked 
by  the  mayor,  he   said  contemptuously,    /  care  not  for    Mr. 
Mm/or,  nor  for  any  of  the  burgesses:  nor  does  it  seem  a  good  Per  Holt  C.  3, 
cause   of    amotion    that    a  man  has    written    a  libel  on   the  Fortesc.  275, 
mayor,  or  on   another  member  of   the  corporation.     It  may, 
in  some  of  these  cases,  be  proper  to  commit  the  offender,  till  he 
find  sureties  for  his  good  behaviour;  or  some  of  the  offences 
may  be  a  foundation  for  an  action  at  the  suit  of  the  party  in- 
jured ;  but  they  can  be  no  cause  of  disfranchisement :  so,  neither  11  Co.  94. 
can  it  be  a  good  cause  of  disfranchisement  or  amotion,  that  the 
conduct  of  the  party  is  troublesome  or  displeasing  to  the  body 
at  large. 

So,  a  custom  to  disfranchise  for  contemptuous  words  is  void,  aSalk.426. 

even  in  the  city  of  London^  whose  customs  are  confirmed  by  act  aLd-Raym.^ 

of  ]:)arliamcnt,  for  that  confirmation  cannot  extend  to  unreason-  J^^Jj   ^v  mr* 

able  customs,  which  this  clearly  is.  327^.'  vid^"^  ^' 

iVeutr.  303. 
&  dictum  of  Twisden  J.  to  the  contrary.     See  fiu-ther  on  this  point.  Sir  Thomas  Earle's  case. 
Garth.  173.  * 

T  4  Thouo;h 
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I  Mod.  148.  Though  the  power  of  conferring  degrees,  and  of  degrading", 
Fortesc.  202.  in  the  universities,  is  in  the  vice-chancellour,  masters,  and  scho- 
j  ^'  j'g["'  ^ai*s,  assembled  in  a  body;  yet  they  cannot  degrade  without  rea- 
^j7.  *         '  sonable  cause :  and  it  was  decided  in  the  case  of  TiY.Bentley,  that 

a  contempt  to  the  vice-chancellour,  as  a  judge,  was  not  a  sufficient 
cause  to  degrade. 

II  Co.  98.  b.  If  a  man  threaten,  or  endeavour  either  by  himself  or  in  com- 

bination with  others,  to  do  a  thing  against  the  trust  of  his  free- 
dom, and  to  the  prejudice  of  the  publick  good  of  the  city  or 
borough,  but  do  not  put  it  in  execution;  as,  if  he  threaten  the 
ruin  of  their  cliartcr  or  privileges,  or  dissuade  the  payment  of 
customs  due ;  this  may  be  a  good  cause  to  punish  him  as  before 
mentioned,  but  not  to  disfranchise  him. 
2  Ld.  Raym.  Misconduct  in  07ie  corporate  office  is  not  a  cause  to  amove  the 

1564.  4  Burr,  offender  from  awo^^CT" ;  thus,  if  a  capital  burgess  be  appointed 
^99^*  chamberlain  of  the  corporation,  and  misconduct  himself  in  that 

office,  this  is  not  a  good  cause  to  deprive  him  of  the  office  of 
capital  burgess. 
I  Ld.  Raym.  Though  an  offence  may  seem  to  have  some  relation   to  the 

326.  (a)  I  Sid.  corporation,  or  the  corporate  character  of  the  offender,  yet,  if 
Di''  Fran-^"'    ^^^^  corporation  have  another  remedy,  it  is  no  cause  of  disfran- 
chise, F.  33.       chisement:  thus,  the  misemployment  or  non-payment  of  money, 
says  Semb.        belonging  to  the  corporation,  is  no  sufficient  cause,  the  corpora- 
contr.  '^^yxa.    tjon  having  a  remedy  by  action ;  nor,  a  refusal  to  pay  his  pro- 
^arm  I  66    "  P®-'*^^'^*^''  ^^  ^he  expence  of  renewing  the  charter  {a) ;  nor  a  refusal 
by  a  liveryman,  to  make  the  usual  payments  for  support  of  the 
company  (b) ;  nor  general  disobedience  to  the  laws  and  orders 
,  of  the  corporation ;  nor,  as  it  would  seem,  the  breach  of  any 
particular  bye-law.  (c) 
5  Kyd.  Corp.  For  offences  which  have  no  immediate  relation  to  the  corpo- 

^^'  rate  office,   but  which  the  loss  of  credit  renders  a  ground  of 

forfeiture,  the  corporation  cannot  disfranchise  or  remove,  with- 
out a  previous  conviction  at  common  law ;  for  in  such  cases  the 
corporation  cannot  try  the  truth  or  falsehood  of  the  accusation : 
vStyle,  479.  it  is  for  this  reason,  that  it  is  no  cause  to  remove  or  disfranchise 
Lane's  case,  a  man,  that  he  is  iiidicted  of  felony,  perjury,  forgery,  libelling, 
2,Ld.  Raj^.  Qj.  otjjjjj,  infamous  crime,  becaiise  he  maybe  acquitted  of  the 
270.  Fortesc.  charge. 
275.     Ca.  temp.  Hardw.  155.     i  Burr.  359. 

Rex  V.  Yates,  With  respect  to  those  offences  which  are  of  a  mixed  nature, 

Style,  477.  as  being  not  only  against  the  oath  and  duty  of  the  corporator, 
&^^  fDerb^'^'  ^^^  ^^^°  matters  indictable  at  common  law,    it  seems  to  be 

Ca.temp.  exceedingly  doubtful  whether  for  these  the  corporator  can  be 

Haidw.  153.  removed  without  a  previous  conviction.     The  difficulty  ariseth 

and  the  cases  from  the  possibility  of  a  difference  of  determination  by  two 

RexVm-  different  jurisdictions,   as  the  party  may  be  removed  by  the 

chaKlson,  corporation  for  the  same  fact,  of  which  he  may  afterwards  be 

I  Burr. 538,  acquitted  on  a  trial  by  jury.     The  question  hath  been  often 

Rex  V.  Cor-      discussed,  but  hath  never  received  a  final  decision. 

£  oration  of 
)onoaster,  »  Burr,  738. 

It 
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It  hath  been  asserted,  that,  after  conviction,  the  king  might,  Sawj-er's  arg. 
by  writ  issuing  out  of  the  court  where  the  conviction  remains,  ^"®  WarranLo, 
or  out  of  Chancery,    command  the  corporation  to  discharge  ^^g  ^'^^'^ 
the   party  convicted;    but  this  doctrine  has   been  justly  dis-  (a) i Burr. 5*30. 
regarded,  [a) 

In  some  instances,  too,  the  crown  has  reserved  to  itself  the  Rexv.Amcry, 
power  of  removing  at  pleasure  all  or  any  of  the  principal  officers  ^  T.  Rep.  516. 
of  the  corporation ;  but  whatever  may  be  said  as  to  the  invalidity 
of  such  a  reservation,  as  being  repugnant  to  the  purpose  of  the 
charter,  such  a  power  cannot  certainly  be  exercised  to  such  an 
extent  as  to  destroy  the  whole  body  at  once,  and  render  the 
election  of  other  officers  impossible. 

(F)  How  they  are  visited. 

CPIRITUAL  corporations  are  visited  in  ecclesiastical  (Z>)  matters  1Bl.C01n.4SQ, 

by  the  ordinary:  eleemosynary  corporations  are  subject  to  (*^^"d  the 
the  visitation  of  the  founder,  his  heirs,  or  assigns ;  and  other  f^  hiTpenml 
civil  corporations  to  that  of  the  king  in  his  court  of  King's  visitation,  by 
Bench.     In  respect  of  schools  endowed,  where  no  special  visi-  virtue  of  his 
tor  (c)   is  appointed  by  the  founder,   and   (perhaps  it  may  be  S^'^^j"^!  visita- 
added)  where  his  heirs  are  unknown  or  do  not  choose  to  act,  it  deprive'sr^^' 
is  provided  by  the  statute  of  charitable  uses  that  they  may  be  canon  or  pre- 
visited  by  commissioners  appointed  under  the  great  seal.  bendary  for 

incontinency 
or  other  offences  described  in  the  statutes ;  and  this,  of  his  own  authority,  -without  obsemn" 
all  the  preliminary  forms  the  statutes  may  appoint.  The  King  v.  Bishop  of  Chester,  i  Wils. 
»o6.  iBl.  Rep.  22.  But  a  bishop,  as  visitor  of  the  dean  and  chapter,  seems  to  have  no 
jurisdiction  to  determine  between  the  members  on  the  subject  of  their  corporate  property. 
Rex  V,  Episc.  Dunelm;  i  BuiT.567.  It  is  clear,  that  he  cannot  by  virtue  of  such  power  fill 
up  a  vacancy  in  the  stalls  of  the  cathedral  by  lapse.  Bishop  of  Chichester  v.  Harwood 
I  T.  Rep.  650.  And  whether  he  can,  as  visitor,  decide  in  matters  of  election  to  such  stalls,  is 
a  question  which  hath  not  yet  received  an  entire  solution.    Id.  ibid,    (c)  i  Wooddes.474, 5. 

It  is  only  over  eleemosynary  foundations  that  the  visitatorial  iWooddes. 
power,  properly  so  called,   extends.     For  this  power,  as  now  474' 
understood,  is  final  and  conclusive,  exercisable  voluntarily,  in  a 
summary  mode,  and  without  appeal.  And  as  the  Court  of  King's  i  Bl.  Com. 
Bench  cannot  interfere  tiil  called  upon,  and  its  judgments  are  481- 
liable  to  be  reversed  by  writs  of  error,  it  seems  to  want  two  of 
the  essential  marks  of  visitorship. 

This  kind  of  power  appears  to  be  of  very  early  date,  mention  8  E.  3.  69,  ^9. 

being  made  of  it  in  the  beginning  of  the  reign  of  Ed'joard  the  8  Ass.  pi.  29. 

Third.     It  was  not  introduced  by  any  canons  or  ecclesiastical  3i-iVe3. 472. 

constitutions,  but  is  an  appointment  of  the  law,  and  ariseth  from  if  it  be^'iven" 

the  property  which  the  founder  had  in  the  lands  appropriated  to  the  Bishop 

for  the  support  of  the  charity.     Hence,  it  is  in  the  power  of  the  of  E.,  not  by 

founder  to  vest  it  in  any  person  and  his  heirs,  or  in  a  sole  cor-  ^^^  christian 

.•  11-  I     .     -p  1  .  name,  the 

poration  and  nis  successors ;  but,  11  he  appomt  no  one  to  ex-  arant  is  to  him 

ercise  it,  it  mil  descend  to  his  own  heirs.  m  his  politick 

capacity,  and 

it  is  not  n«cessary  ta mention  his  successors,   Bentley  v.  Bishop  of  Ely,  a  Str.  913.   Fitzg.  308. 

If 
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Rex  V.  Master,       If  the  founder  dies  without  making  any  appointment  of  a  visitor, 

^•'^'  ^JS,f^^^'    arid  without  heirs,  it  will  in  that  case  devolve  upon  the  king  to 

^^T^  T>f„'  , ,    be  exercised  hv  the  jjreat  seal. 
4  1.  Kep.  233.  .  ,,      J         ft 

£x  parte  Wranghani,  3  Ves.  Jun.  609. 

3  Kya,  187.  Where  the  persons,  for  whose  benefit  a  charity  is  established, 

loCo.  31.  a.  are  not  themselves  incorporated,  but  trustees  or  governors  are 

P  wins -^2^^'  ^PPO'nted,  as  in  the  case  of  Sutton's  hospital,  the  governors  have 

Attorney  Ge-  ^  ^^'^d  of  visitorial  power  v.'ith  respect  to  the  objects  of  the  charity ; 

nera!  v.  Lock,  but,  where  no  visitor  is  expressly  appointed,  and  the  legal  estate 

2  Atk.  164.  of  the  endowment  is  vested  in  the  governors,  the  latter,  as  to  the 
neral  v^MicT  Kianagemcnt  of  the  revenues,  are  subject  to  the  jurisdiction  of  the 
dleton,"  a  Ves.  Court  of  Chancery. 

327- 

a  Kyd,  195,  6.  As  the  power  of  appointing  a  visitor  is  entirely  in  the  founder, 
"^A^^^A^°"  he  may  delegate  it  either  generally  or  specially;  if  he  appoint  a 
I  Ves '78^'       general  visitor,  without  any  restraint,   the  person  so  appointed 

3  Ves,  528.  hath  all  incidental  powers.  But  a  person  constituted  visitor  in 
I  Burr.  200.      general  terms,  may  be  restrained  in  particular  instances.     So, 

the  founder  may  appoint  a  special  visitor  for  a  particular  pur- 
pose, and  no  farther.     So,  he  may  make  a  general  visitor,  and 
yet    appoint  an    inferior  particular  power,  to  be  executed  by 
another  person,  who  will  then  be  a  special  visitor.     Thus,  the 
visitation  of  the  corporation  at  large  may  be  in  one  person  ;  and 
that  of  one  of  the  members,  as  of  the  head,  may  be  in  another : 
and  if  the  founder  of  a  college  appoint  a  visitor  of  the  head  spe- 
cially, the  general  power  of  visitation   remains  in  the  founder 
and  his  heirs.     The  manner  too  in  which  the  visitatorial  power 
shall  be  exercised,  whether  general  or  special,  may  be  prescribed 
by  the  founder. 
Vid.  uUsupr.         No  technical  or  set  form  of  words  is  necessary  for  the  appoint- 
II Power  to        ment  of  a  visitor.     "  Visitaior  sit  Episccpm  Eliensis"  is  an  ap- 
mterpret  an      pointment  of  a  general  and  perpetual  visitor.     But  a  person  may 
doubts  upon     ^^  a  general  or  special  visitor  Malhout  any  express  appointment, 
the  statutes,      by  construction  and  implication  from  various  branches  of  the 
if  given  in  statutes. 

clear  words, 
may  itself  constitute  visitatorial  power.     Per  Lord  Eldon,  15  Ves.  315.(1 

Appleford's  The  sentence  of  a  visitor,  on  subjects  within  his  jurisdiction,  is 

case,  I  Mod.     final  and  conclusive,  and  the  king's  courts  cannot,  in  any  form  of 

82.  Carth.  92.  proceedinff,  review  it. 

I  Lev.  23.  05.  ° 

Raym.  56.  94. 100.     i  Sid.  94. 152.  346.     Phillips  v.  Bury,  Skin.  447.    2  T.  Rep.  346.    Rex  v. 

Episc.  Eliens.  5  T.  Rep.  475. 

3  Atk.  674.  Nor  will  the  king's  courts  anticipate  the  judgment  of  a  visitorj 

or  take  away  his  jurisdiction,  if  the  case  in  which  they  are  called 

upon  to  interfere  appears  to  be  within  the  scope  of  the  general 

visitatorial  power. 

Rex  V.  Alwp,        In  a  return  to  a  mandamus  directed  to  a  college,  it  is  sufficient 

a  Show.  170.     to  gja,te  in  general  terms,  that  such  a  person  is  visitor ;  for  as  visitor, 

"•  ^^'  he  has  power  to  determine  aU  matters  that  come  as  grievances 

16  before 
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before  him,  unless  he  be  particularly  restrained  by  the  statutes,  and 
such  restraint  will  not  be  presumed.  Nor  is  it  material  whether 
the  grievance  complained  of  happened  in  the  time  of  the  present 
visitor,  or  in  that  of  his  predecessor,  and  therefore  it  is  not  neces- 
sary to  shew  that  in  the  return. 

The  question,  whether  there  be  a  visitor  or  not,  may  be  some-  Rexv-Whaley, 
times  decided  on  affidavits :  but,  if  a  mandamus  has  been  granted,  2  Su-.  x  129- 
commanding  the  party  to  whom  it  is  directed  to  admit  a  person  to 
a  fellowship,  on  an  affidavit  of  his  election,  the  court  will  not 
supersede  the  writ  on  affidavits  that  there  is  a  visitor,  but  will  put 
the  defendant  to  make  a  return  ;  because  where  the  point  is  deter- 
mined on  affidavits  against  the  party  complaining,  he  has  no 
opportunity  to  do  himself  justice  by  an  action. 

Ingrafted    fellowships    in    colleges,    where    the   founders    of  Attorney 
them  make  no  statutes  for  their  regulation,  are  subject  to  the  General  v. 
general  laws  of  the  college,  and,  consequently,   to  the  visitor's     ^"^^^t^ives. 
jurisdiction.  RutherfSh," 

id.  475.     St.  John's  College  v.  Toddington,  i  Buit.  159. 

As  independent  members  of  colleges  are  mere  boarders,  and  Ex  parte 
have  no  coi'porate  rights,  it  follows,   that  they  are  not  subject  to  Davison,  cited 
the  visitor's  jurisdiction,  and  cannot  obtain  redress  for  anygriev-  ^^  <-o^^-3i9- 
ance  by  appealing  to  him.      Neither  indeed  can  they  in  matters  of  Oi-undon 
discipline  obtain  redress  in  a  court  of  law.  Cowp.  315. 

It  seems  I'ather  doubtful  whether  a  person  who  is  not  yet  Rex  et  Reg. 
actually  a  member    of  an   eleemosynai'y  corporation,    but  who  Y;  ^*^'  John's  . 
claims  a  right  to  become  one,  be  a  proper  subject  of  visitatorial   .^^\/ 
jurisdiction.  Corab.'238.' 

If  it  be  questioned  whether  any  visitatorial  power  exists  in  the  i  Burr.  158. 
person  applied   to  in  that  character,  this  must  be  settled  by  the 
court  of  King's  Bench. 

So,    if   a  visitor    should  assume  the  power  of  making  new  Green  v. 

statutes,  such  usurpation  would  be  restrained  by  the  court  of  Rutherforth, 

King's  Bench.  iyes.472. 

'^  I  Burr.  aoi. 

If  the  performance  of  a  trust  is  to  be  decreed,  a  court  of  equity  i  Ves.  473. 
must  be  resorted  to,  for  a  visitor  is  incompetent  to  do  complete  ^^^  ^'• 
justice.     So,  if  a  college  agree  with  a  stranger  to  erant  him  a  Wmdham, 
lease,  and  reiuse  to  perform  the  agreement,  the  remedy  is  by 
bill  in  equity  for  a  specifick  performance,  and  not  by  appeal  to 
the  visitor. 

If  the  statutes  of  a  college  give  to  the  same  person  who  is  visitor,   Rex  v.  Episc, 
the  power  of  appointing  to   an  office  one  out  of  two  persons  Eiiens. 
returned  to  him  by  the  college,  he  has  that  appointment  not  as  ^  ^*  ^^^'  *'^* 
visitor,  but  by  virtue  of  such  express  provision,  and  therefore  must 
make  choice  of  one  of  the  persons  returned  to  him:  if  he  assume 
the  appointment  of  any  other  person,  the  court  of  King's  Bench 
will  interpose. 

And  the  same  common  law  judicature  will  interpose,  if  the  Rex  v.  Epise. 

visitor  be  a  party.     Thus,  where  a  mandamus  was  directed  to  the  Cestr.  z  Str. 

Bishop  of  Chester )  as  warden  o^ Manchester  college,  requiring  him  797-   /"  the 

^  ^       i-         o  year  after  thig 
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determina- 
tion, an  act 
vas  passed  to 
vest  in  the 


to  admit  a  chaplain,  and  he  made  return,  that  he  was  visitor  of 
the  society ;  it  was  holden,  that  though  a  mandamus  will  not  lie 
where  there  is  a  visitor  free  from  objection,  jet  here  the  two 
crown  the  visi-  offices  being  in  the  same  person,  there  is  a  temporary  suspension 
tatorial  power  and  the  King's  Bench  must  exert  its  authority, 
over  Man- 
chester college,  whenever  the  wardenship  should  be  holden  in  commendam  with  the  bishoprick 
of  Chester.     St.  a  Geo.  2.  c.  39.     See  too  4  T.  Rep.  244., 

Bentley  v.  In   the   case   of  Dr.   Betitley,   master   of   Trinity-college   in 

Bishop  of  Ely,  Cambridge^  who  was  cited  before  the  Bishop  of  Ely,   as  visitor 


0.  Str.  9IS 
Fitzg.107.305 

4Br.P.  C.  41 
I  Wooddes. 

481. 


over  the  society,  to  answer  sixty-four  articles  charged  to  be 
violations  of  the  statutes ;  the  King's  Bench  granted  a  prohi- 
bition, because  the  bishop  in  his  citation  had  not  set  forth  his 
genuine  authority.  But  the  House  of  Lords,  on  a  writ  of  error, 
reversed  the  former  judgment,  and  went  into  the  consideration 
of  the  several  articles,  and,  as  to  some,  confirmed  the  prohibition, 
and,  as  to  others,  allowed  the  bishop  to  proceed.  It  was  indeed 
insisted,  that  the  king  was  general  visitor  («)  and  the  bishop 
special  visitor  only;  but  the  King's  Bench  was  of  a  different 
opinion ;  and,  in  this  respect,  their  judgment  seems  unim- 
Sf'thatVoTlege.  peached. 

Where  the  publick  laws  of  the  land  are  disobeyed,  the  court 
of  King's  Bench  will  interfere,  notwithstanding  there  be  a  visitor, 
for  his  province  is  confined  to  the  private  statutes  and  domestick 
regulations. 

If  a  visitor  refuse  to  receive  and  hear  an  appeal,  the  court  of 
King's  Bench  will  grant  a  mandamus  to  compel  him. 


(fl)  Yet  it 
seems  still  un- 
settled who  is 
general  visitor 


Rex  et  Reg. 
V.  St.  John's 
College, 
4  Mod.  i23' 


Rex  V.  Episc, 
Lincoln.  2  T, 
Rep.  338.  n. 
Rex  V.  Episc.  Eliens.  5  T.  Rep.  475 


Brideoak's 
case,  H.  II 
Ann.  cited  in  i 
Wils.2C9.  iBl. 
Rep.  25.  58. 

ib)  Per  Lee 

C.J.    iWils. 

109. 

(c)  iVes.470. 

1  Kyd,  282. 
Dr.  Walker's 
case,  Ca.  temp. 
Hardw.  212. 
Rex  V.  Episc. 
Eliens.  Aiidr. 
376. 


But,  where  the  visitor  has  actually  executed  a  sentence  of  ex- 
pulsion, though  he  may  appear  to  have  exceeded  his  jurisdiction, 
a  mandamus  will  not  lie  to  restore  the  party  expelled,  for  that 
would  be  to  command  the  visitor  to  reverse  his  own  sentence. 

The  party,  however,  against  whom  the  sentence  has  been  exe- 
cuted, may  have  a  remedy  by  ejectment  {h) ;  or  he  may,  it  is  said, 
have  an  action  for  damages  against  the  visitor,  {c) 

When  the  visitor  has  pronounced  a  sentence,  which  by  the 
statutes  of  the  college  a  particular  officer  is  to  put  in  execution, 
the  court  of  King's  Bench  will  not  compel  that  particular  officer 
by  mandamus,  to  do  his  duty ;  because  that  would  be  to  interfere 
with  the  privilege  of  the  visitor,  who  has  power  to  compel  the 
proper  person  to  execute  the  sentence :  but  it  seems  doubtful, 
whether,  if  the  visitor  himself  refuse  to  compel  the  execution  of 
the  sentence,  the  court  will  grant  a  mandamus  directed  to  him 
for  that  purpose.^ 
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(G)     Of  the  Dissolution  of  Corporations. 

(a)TF  all  the  members  of  an  aggregate  corporation  tlic,  the  body  (a)  Roll.  Abr. 

politick  is  dissolved  ;  but,  if  the  king  makes  a  corporation  5 '4-  (6)ioCo. 

consisting  of  twelve  men,  to  continue  always  in  succession,  and  ^/    '       op 

when  any  of  them  die,  the  others  may  choose  another  in    his  Ifanycor- 

place;  {b)  if  three  or  four  of  them  die,  (c)  yet  all  acts  done  by  porationaggre- 

the  rest  shall  be  sufficient.  g-"*^^'  as  mayor 

and  common- 
alty, or  clean  and  chapter,  make  a  feoffment  and  letter  of  attorney  to  deliver  seisin,  this  au- 
thority does  not  determine  by  the  death  of  the  mayor  or  dean,  but  the  attorney  may  well 
execute  the  power  after  their  death,  because  the  letter  of  attorney  is  an  authority  from  the 
body  aggregate,  which  subsists  after  the  death  of  the  mayor  or  dean ;  but,  if  the  dean  or  mayor 
be  named  by  their  own  private  name,  and  die  or  be  removed,  before  livery,  livery  after  seems 
not  good.  Co.  Lit.  52.  b.  2  Roll.  Abr.  la.  14  H.  8.  3.  11  H.  7.  19.  (c)  The  master  of  a 
college  cannot  devise  lands  to  the  house  of  which  he  is  head ;  ||for  at  the  time  when  such  de- 
vise should  take  effect,  the  college  is  without  a  head,  and  so  not  capable  of  the  devise.)|  Dalis. 
31.    4  Leon.  223. 

[But,  where  a  corporation  consists  of  several  distinct  integral  i  Roll.  Abr, 
parts,  if  one  of  these  parts  become  extinct,  whether  by  the  death  5i4-  Co.  Lit. 
of  the  persons  of  whom  it  is  composed,  or  by  any  other  means,  gJryQ  j""  ^' 
the  whole  corporation  is  dissolved.     This  indeed  was  doubted  in  Bewdley,  i  P. 
the  case  of  Colchester  v.  Seaber  [d) ;  but  a  later  adjudication  [e)  Wms.  307. 
hath  settled,  "  that  when  an  integral  part  of  a  corporation  is  1°  Mod.  346* 
gone,  arid  the  coi-jioration   hath  no  power  of  restoring  it,  or  of    J  A    ^iI\\a. 
doing  any  corporate  act,  the  corporation  is  so  far  dissolved,  that  case,  wlUch 
the  crown  may  grant  a  new  charter  to  a  different  set  of  men."        occurred  in 

1766,  it  ap- 
peared, that  in  1740  there  were  judgments  of  ouster  against  all  the  persons  then  claiming  in 
fact  to  be  mayor  and  aldermen  of  the  corporation :  that  those  persons  were  all  dead  before 
the  year  1763  :  that  from  1740  to  1763  no  person  took  upon  himself  to  be,  or  claimed  to  be, 
mayor  or  alderman;  and  that  in  1763  the  chai'ter  under  which  they  acted  when  the  case  oc- 
curred, was  granted  and  accepted.  The  question  immediately  before  the  court  was,  whether 
the  present  corporation  could  maintain  an  action  on  a  bond  given  to  the  old  corporation  in 
the  year  1735  ?  which  was  determined  in  the  affirmative;  for  that  the  charter  of  1763  restored 
the  corporation  to  all  its  former  rights  and  franchises,  and  subjected  it  to  all  its  former  obli- 
gations,   {e)  Rex  v.  Pasmore,  3  T.  Rep.  199. 

Also,  a  corporation  may  be  dissolved  by  misuser  or  abuser ;  2  Inst.  taz. 
for   as  all  franchises  flow   from   the  bounty  of  the  crown,  so  *°  E-  4-  5- 
there  is  a  tacit  or  implied  condition  annexed  to  such  grants,     ^  ^  ^  ^^ 
which,  if  broken,  forfeits  the  whole  franchise.  ments  in  the' 

great  case  of 
the  quo  ivarranio  against  the  city  of  London,  which  was  brought  against  the  whole  corporalioHj 
I.  For  that  the  common  council  had  petitioned  the  king,  upon  a  prorogation  of  parliament, 
that  it  might  meet  on  the  day  on  which  it  was  prorogued,  and  had  charged  the  prorogation  as 
that  which  occasioned  a  delay  of  justice.  3.  That  the  corporation  had  imposed  new  taxei 
^n  their  wharfs  and  markets,  which  was  an  invasion  of  the  liberty  of  the  subject,  and  contrary 
to  law  J  and  the  judgment  in  that  case  was,  that  the  franchise  should  be  seised  into  the  king** 
hands ;  but  vide  2  W.  &  M.  ^  i.  c.  8.,  by  which  this  judgment  is  declared  to  be  void  and  illegaJ  ; 
and  vide  the  case  of  Sir  James  Smith,  Show.  280.,  4  Mod.  52.,  12  Mod.  17,  18.,  10  Mod.  174., 
who  being  chosen  an  alderman  of  the  city  of  LoTidon,  after  the  same  judgment  (which  wa» 
never  recorded)  the  question  was,  whether  he  was  duly  elected,  so  as  to  be  obliged  to  take  the 
oaths  prescribed  by  i  W.  &  M.  c.  8.  ?  and  it  was  resolved,  that  though  a  corporation  may  be 
forfeited,  yet  that  the  proceedings  and  judgment  in  the  quo  warranto  against  the  city,  did  not 
dissolve  the  bpdy  politick,  or  make  their  subsequent  acts  void;  and  consequently,  that  Sir 

Jamet 
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James  not  taking  the  oaths  pursuant  to  the  i  W.  &  M.  c.  8.,  was  a  sufficient  cause  to  remove 
him  from  the  place  of  alderman.     See  Skin.  310.     Show,  Rep.  380. 

Carth.  483.  If  the  members  of  a  corporation  refuse  or  neglect  to  choose 

but  vide  I J  G.  such  officers,  as  they  are  obliged  to  choose  by  their  charter,  this 
s^uch1;ase  the"  ^^  ^  forfeiture,  and  consequently  a  dissolution  of  the  corpo- 
corporation  is    ration,  [a) 

dissolved  without  any  legal  proceeding :  but  for  a  forfeiture  it  is  not  dissolved  without  a  judg- 
ment in  a  court  of  law  to  enforce  it.  "  A  scire  facias  is  proper,"  says  Mr.  Justice  Ashhurst, 
"  where  there  is  a  legal  existing  body  capable  of  acting,  but  who  have  been  guilty  of  an 
abuse  of  the  power  entrusted  to  them;  for  as  a  delinquency  is  imputed  to  them,  they  ought 
not  to  be  condemned  unheard:  but  that  does  not  apply  to  the  case  of  a  non-existing  body. 
A  quo  warranto  is  necessary  where  there  is  a  body  corporate  de  facto,  who  take  upon  them- 
selves to  act  as  a  body  corporate,  but  who,  from  some  defect  in  their  constitution,  cannot 
legally  exercise  the  powers  they  affect  to  use."  —  If,  in  a  prosecution  against  a  corporation, 
the  judgment  be  for  the  defendants,  the  form  of  it  is,  "  that  the  liberties  be  allowed,"  Co. 
Entr.  535.  b.;  if  it  be  for  the  crown,  and  the  parties  have  continued  possession  of  the 
franchise  by  wrong  from  the  beginning,  the  judgment  is,  "  that  they  be  ousted;"  but  if  they 
once  had  title,  and  lose  it,  the  judgment  is,  "  that  the  liberty  be  seised  into  the  king's  hands." 
Yelv.  192.  Co.  Entr.  t.  quo  ivarranto.  The  prior  judgment  of  seisiue  is  called  a  judgment 
"  quoiisqiie ;"  this  judgment,  it  hath  been  thought,  would  dissolve  the  corporation,  if  the 
parties  did  not  come  in  and  avoid  it  the  same,  or  at  the  farthest  the  next  term,  and  that 
there  was  no  use  in  a  final  judgment,  but  to  shew  that  the  king  will  take  advantage  of  the 
forfeiture,  which  he  may  declare  by  the  grant  of  a  new  charter.  Rex  v.  Amery,  2.  T.  Rep. 
515,  But  this  opinion  was  over-ruled  in  the  House  of  Lords,  where  it  was  determined,  that 
the  effect  of  this  judgment  was  merely  to  lay  the  king's  hands  on  the  franchise  of  being  a 
corporation,  so  that  the  corporation  could  not  use  its  liberties,  and  the  action  of  its  vital 
powers  was  suspended;  that  in  tliat  situation  the  king  might  appoint  a  custos;  and  might  in- 
troduce a  new  corporation  by  charter,  to  whom  he  might  commit  the  custody;  but  thr.t  the 
old  cor])oration  were  entitled  to  redeem  their  liberties,  and  remove  the  king's  hands,  upon 
which  the  power  of  the  new  corporation  must  necessarily  cease,  and  the  letters  patent  to 
them  become  void.  Vide  the  Judgment  in  Rex  v.  Amery,  in  the  House  of  Lords,  in  the 
account  of  that  case  in  two  volumes  quarto,  and  2  Kyd,  496.,  <S:c.  —  With  respect  to  the 
form  of  a  final  judgment,  it  was  determined  in  Sir  James  Smith's  case,  that  the  corporation 
o?  London  was  not  dissolved  by  the  judgment  as  recited  in  the  act  of  a  W.  &  M.  st.  i.  c.  8., 
which  was,  "  that  the  liberty,  franchise,  and  privilege  of  the  city  of  London,  being  a  body 
politick,  &c.  should  be  seized."  For  the  word  of  being  omitted  before  the  word  being,  the 
judgment  was  not  against  the  corporate  existence  of  the  city,  but  against  the  franchises  it 
enjoyed,  and  Holt  said,  "  that  a  corporation  might  subsist  after  its  frp,nchises  were  taken  away; 
for  that  these  were  not  essential  to  it,  but  only  a  privilege  appertaining  to  it;  that  the  essence 
of  a  corporation  was  to  make  bye-laws,  and  govern  their  members,  which  a  corporation  might 
do,  though  their  franchises  were  seized."     4  Mod.  5a.  Skin.  310.  Carth.  217.  i  Show.  363.] 

Butler  V.  Pal-        A  corporation  may  be  dissolved  by  surrendering  the  charter, 

mer,  i  Salk.  jj^j-  g^  surrender  of  an  old  charter  is  void,  for  want  of  enrol- 
191.    Piper  , 

v:Dennis,  "^ent. 

1  a  Mod.  %5^.  Rex  v.  Osbourne,  4  East,  327. 

Co.Lit.  io?.b.  If  a  prior  and  convent,  concnrrentihus  Us  qua;  injure  re- 
quiruntur,  are  translated  to  an  abbot  and  convent,  or  to  a  dean 
and  chapter,  though  the  name  is  changed,  yet  the  body  is  not 
dissolved. 

2  Co.  75.  b.  Tliough  a  dean  and  chapter  have  surrendered  [h)  all  their  pos- 

(A)  But  there     sessions  to  the  king,  yet  their  corporation  continues,  and  they 

*^^""?:„.,^  f  remain  a  chapter  of  the  bishop  to  assist  him  in  spiritual  matters, 
guardian  ot  a  .  n     1     •  •         ^  r  i      1  -  1  1 

chapel,  when    ^c-  ^oic  ail  tneu"  possessions  were  irom  tiie  bisriop,  and  a  pre- 

the  chapel  and  bendary,  though  he  hath  no  possession,  hath  stallum  in  choro  Sf 

all  the  posses-   >DQcem  in  capitulo. 

sions  thereof 

are  aliened,  3  Co.  75.  a.  10  Co.  32.,  for  there  cannot  be  a  guardian  of  nothing. 

If 
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If  lands  are  given  to  a  corporation,  which  is  {a)  afterwards  Co.  Lit.  13.  b. 
dissolved,  the  donor  shall  have  the  lands  again  ;  for  the  law  an-  ^''^"  "^' 
nexes  such  a  condition  in  every  grant  to  a  body  politick.  y.^^J  \aien'^' 

20  Ja.  C.  B.  Johnson  v.  Morris,  that  the  lands  shall  escheat.     Hal.  MSS.,  which  also  cites 

21  E.  4.  I.,  and  21  H.  7.  9.  And  the  case  of  Johnson  v,  Norway  in  Winch.  37.,  which  seems 
to  be  the  same  as  that  cited  by  Lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  in 
Winch,  that  the  judges  finally  decided  the  point.  See  also  contr.  Lord  Coke,  the  case  of 
Southwell  V.  VVade,"in  1  Ro.  Abr.  816.  A.  p.  i.,  and  S.  C.  in  Poph.  91.  — Co.  Lit.  13th  ed. 
13.  b.  n.  2.]     (a)  A  debt  due  to  a  corporation  still  remains,  though  their  name  is  changed 

by  a  new  charier.     3  Lev.  238. If  a  corporation  bind  themselves  in  a  bond,  and  are 

aftervv'ards  dissolved,  they  sliali  not  be  charged  in  their  natui-al  capacities.  Lev.  237.,  and  vide 
Owen,  73.    2  And.  107. 


COSTS. 


(A)  Of  the  first  Introduction  of,  and  giving  the  Plain- 

tiff Costs  de  incremento. 

(B)  In  what   cases  tlie   Plaintifl'  shall  have   no   more 

Costs  than  Damages  :  And  iierein, 

1 .  Of  Actions  of  Trespass,  ii:Jiere  the  Right  of  Freehold  or 

Inheritance  may  come  in  Question,  as  also  of-isoilful  and 
malicious  Trespasses. 

2.  Of  Actio7is  of  Slander. 

3.  Of  Actions  of  Assault  and  Battery. 

(C)  Where  the  Costs  shall  be  doubled  or  trebled. 

(D)  Of  awarding  the  Defendant  his  Costs. 

(E)  What  Persons  are  entitled  to  or  exempted  from 

paying  Costs  :    And  herein, 

1 .  Of  Executors  and  Administrators. 

2.  Of  Officers  and  Ministers  of  Justice. 

3.  Of  Ii formers,  and  xvhcre  the  Prosecution  may  be  said  to 

be  carried  on  at  the  Suit  of  the  King. 

4.  Of  Paupers. 

(F)  Of  Costs  in  Replevin. 

(G)  Of  Costs  in  a  Writ  of  Error. 
£(H)  Of  Costs  in  a  feigned  Issue.] 

11(1)  Of 


S88  COSTS. 

11(1)  Of  Costs  in  Actions  on  Judgments.il 

(K)  Of  Costs  in  the  several  Steps  and  Proceedings  of 
a  Cause. 

(L)  Costs  how  assessed  or  taxed. 


(A)  Of  the  first  Introduction  of,  and  giving  the 
Plaintiff*  Costs  de  iricremento. 

ft  tnst.  2%Z.  TTHERE  were  no  costs  at  common  law  (a) ;  but,  if  the  plains- 
fa)  [Although  -*■  tiff  did  not  prevail,  he  was  amerced  p-o  falso  clamore ;  if 
costs  were  j,g  ^j^j  prevail,  then  the  defendant  was  in  misei-icordia,  for  his 
^r.,T,rr,^n  law     unjust  detention  of  the  plaintiff's  right,  and  therefore  was  not 

COinniOIl  idvv,  •    ^       ^        •   ^       ^  t    ■  ii  •! 

eo  nomine,  yet   punished  With  the  expensa  iitiSy  under  that  title, 
in  reality  they 

were  always  included  in  the  quantum  of  damages,  in  those  actions  where  damages  were 
r»iven ;  and  even  now,  costs  for  the  plaintiff  are  always  entered  on  the  roll  as  increase  of 
damages  by  the  court,  the  form  of  which  entry  may  possibly  have  arisen  from  the  abovemen- 
tioned  practice.  3  Bl.  Comm.  399,  And  it  is  said  by  Lord  Chief  Baron  Gilbert,  that  the 
justices  in  eyVe  were  wont  at  their  Hers,  before  the  statute  of  Gloucester^  to  assess  the 
costs  of  the  plaintiff,  where  he  prevailed,  at  a  reasonable  sum,  exclusive  of,  and  unblended 
with  the  damages  which  he  recovered;  and  that  this  custom  prevailed  till  the  introduction 
of  the  modern  justices  of  assise  and  nhi  prius ;  at  which  time  it  became  necessary,  that  the 
costs  should  be  taxed  by  the  court  above,  and  not  by  the  judges  on  their  circuits.  Gilb. 
Hist.  C.  P.  a66.] 

But  it  being  thought  exceeding  hard  that  the  plaintiff,  for  the 
costs  which  he  was  out  ofpocket  in  obtaining  his  right,  could  not 
have  any  amends; 
(fl)  This  ex-         By  the  statute  of  Gloucester,  made  6  E.  i.  c.  i.  by  which  in 
tends  to  all       an  assise,  S^c.  damages,  upon  the  insufficiency  of  the  disseisor, 
fh'^^^'^^t't    ^^^    given   against    him   that    is  found    tenant,   and    damages 
his  expences     ^^^  given  in  a  writ  of  mort-  d^ ancestor,  aiel^  Sfc,  reciting   that 
of  travel,  loss  whereas   before  that  time,   damages  were  not  taxed  but  to  the 
of  time,  &c.     value  of  the  issues  of  the  land,  it  is   provided  the  demandant 
ajnst,  *88.      jj^^y  recover  against  the  tenant    the  {a)  costs  {b)  of  his  writ, 
journeys  ac-     together  with  his  damage ;  and  that  this  act  shall  hold  place 
counts,  the      (c)  in  all  cases  Avhere  ithe  party  is  to  recover  damages, 
plaintiff  shall 

recover  his  costs  of  the  first  writ,  and  the  proceedings  thereupon.  3  Inst.  288,  Secus, 
if  the  first  \mx,  was  naught  through  the  plaintiff's  default,  a  Inst.  a88.  as  if  brought  against 
one  joint-tenant  only.  Kelw.  127.  (i)  If  judgment  arrested,  the  plaintiff,  in  a  new  ac- 
tion, shall  not  recover  the  costs  of  the  first.  Cro.  Car.  545.  (c)  Where  a  man  before,  or 
by  this  act  did  not  recover  damages,  though  singfe,  double,  or  treble  damages,  are  given  by  a" 
subsequent  act,  the  plaintiff  shall  recover  no  costs.  10  Co.  116.  a.  As,  in  a  qiiare  impedit. 
%  Inst.  289.     10  Co.  116.  a.     Kelw.  26.  a.    Decies  tantum.     10  Co.  116.  b.     So,  in  an  action 

upon  5  E.  6,  c.  14.  of  ingrossers,  10  Co.  116.  b. But  in  all  cases  where  damages  were 

recovered  before,  or  by  this  act,  the  plaintiff  shall  recover  his  costs  also.  10.  Co.  116.  b. 
[This  distinction,  with  respect  to  the  plaintiff's  right  to  costs,  between  cases  where  da- 
mages  are  originally  given  by  a  statute  subsequent  to  this  act,  and  those  where  damages 
might  have  been  recovered  at  common  law,  is  impugned  by  Lord  Coke  himself,  who  saith, 
**  This  clause  doth  extend  to  give  costs  where  damages  are  given  to  any  demandant  or 
plaintiff  in  any  action  by  any  statute  made  after   this  parliament."    a  Inst.  389.    And 

though 


(  B)  Where  the  Plaintiff  shall  have  no  more  Costs,  c^'C.  289 

though  it  was  recognizetl  by  three  justices  against  IVi/lcn  C.  J.  in  the  case  of  Witham  v.  Hill, 
2  Wils.  91.  Barnes,  iji.  and  by  A;:fou  J.  in  the  case  of  Wilidn'^on  v.  Allott,  Cowp.  367. 
yet  it  seerneth  not  to  be  law  at  present,  "  for  the  statute  of  Gloucester  is  a  remedial  act,  and, 
consequently,  ought  to  have  a  favourable  interpretation."  Per  Lord  Lnug/iboroug/r,  i  H. 
Bl.  13.  Costs,  therefore,  have  been  ailoweil  in  actions  against  the  hundred  upon  tiie  sta- 
tute of  9  Geo.  I.  c.  22.  for  setting  fire  to  the  plaintiff's  house.  Jackson  v.  Inhabitants  of 
Calesv.orth,  i  T.  Kcp.  71.  See  too  Greetham  v.  The  Hundrc<l  of  Theate,  3  liurr.  1723. 
Bull.  N.P.  331.  And  it  hath  been  repeatedly  decided,  that  in  an  action  of  debt  upon  any 
statute,  by  the  party  grieved,  for  a  certain  penalty,  the  plaintiff  shall  have  his  costs,  although 
the  statute  on  which  the  action  is  founded  give  no  costs,  i  Roll.  Abr.  516.  pi.  5.  574. 
pi.  I.  Cro.  Car.  559.  i  Salk.  206.  i  Ld.  Raym.  172.  2  T.  Rep.  154.  Ward  v.  Snell, 
I  H.  Bl.  10.] 

This  was  the  original  of  costs  de  i^icremento  ;  for  when  the  da- 
mages were  found  by  the  jury,  the  judges  hicld  tb.emselves  obliged 
to  tax  the  moderate  fees  of  counsel  and  attornies  that  attended 
the  cause. 

And  this  was  done  in  [a)  all  real  actions  in  which  there  were  10  Co.  116. 
damages  at  common  law,  and  also  in  all  personal  actions;  for  (")  That  m  a 
even  in   an  action  of  debt,  there  are  damages  given  for  the  un-  ja,"iao  ""we're 
just  detention.  recoVered,ancl 

consequently 
no  costs.  Cro.  Car.  425.  Vent.  88.  -iev.  146.  Raym.  134.  [The  statute  of  Gloucester 
doth  not  extend  to  give  damages  upon  the  traverse  of  an  inquisition,  although  damages  may  be 
i'ound  thereon  for  the  prosecutor;  for,  to  recover  costs  under  this  statute,  there  must  be 
a  plaintiff  or  defendant,  demandant  or  tenant.  Ca.  temp.  Hardw.  t,^^.  2  Str.  1069.]  For 
costs  on  penal  statutes,  vide  infra,  letter  (E),  and  title  Damages,  in  what  actions  damages 
were  recovered. 


(B)     In  what  Cases  the  Plaintiff*  shall  have  no  more 
Costs  than  Damages  :  And  herein, 

I.  Of  Actions  of  Trespass  tschere  the  Right  of  Freehold  or  Inhe- 
ritance may  come  in  Question,  or  'where  the  Trespass  is  xmlful 
and  malicious. 

TIYthe  43  Eliz.  c.  6.  it  is  enacted,  "  That  if  upon  any  action  Thest.iiW.3. 

"  personal  to  be  brought  in  any  of  her  majesty's  courts  at  ^-  ?•  extends 
"   Westminster^  net  being  for  any  title  or  interest  of  lands,  nor  'Jg  J'l^^pftj.*" 
"  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  jif-y  ^f  w^les 
"  any  battery,  it  shall  appear  to  the  judges  of  the  same  court,  and  the  coun- 
"  and  be  so  signified  or  set  down  by  the  justices  before  whom  the  ti^^  palatine. 
"  same  shall  be  tried,  that  the  debts  or  damages  to  be  recovered 
*'  there  in  the  same  court  shall  not  amoimt  to  the  sum  of  405.  or 
*'  above;  that  in  every  such  case  the  judge  and  justices,  before 
"  whom  any  such  action  shall  be  pursued,  shall  not  award  for 
"  costs  to  the  party  plaintiff  any  greater  or  more  costs  than  the 
*'  sum  of  the  debt  or  damaires  so  recovered  shall  amount  unto, 
"  but  less  at  their  discretions." 

The  intent  of  this  statute  was  to  reduce  all  actions  where  the  Gilb.  Hist, 
debt  or  damages  were  under  405.  into  the  court-baron,  or  other  C.P.  265. 
county  courts,  whereby  it  was  .thought  the  profits  of  landlords 
would  be  increased,  and  the  costs  of  defendants  diminished ;  but 

Vol.il  U  the 


2Q0 


(a)  [No  in- 
stance of  a  cer- 
tificate upon 
this  statute  is 
to  be  met  with 
in    the   books 
earlier  than 
about  the  mid- 
dle of  the  reign 
of  George  the 
Second.   Gilb, 
Eq.  Rep.  196. 
3  Wils.  325.] 
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and  I  Wils.  94. 
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Howard  v. 
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COSTS. 

the  statute  failed  of  effecting  that  purpose ;  for  it  does  not  put  it 
merely  upon  the  damages  given  by  the  jury  under  forty  shillings, 
(for  it  would  be  hard,  when  the  jury  give  too  little  damages, 
to  punish  the  plaintiff  with  the  loss  of  his  costs,)  but  leaves  it 
to  the  judge  to  certif}'  the  damages  proved  were  not  above 
40s.  in  approbation  of  the  verdict ;  but  the  judges  thought  it  ex- 
tremely hard  to  certify,  in  order  to  make  plaintiffs  lose  their 
costs  where  they  had  prevailed,  unless  the  action  were  exceedingly 
impertinent  and  vexatious,  and  therefoi*e  seldom  made  use  of 
this  power  {a), 

[In  an  action  for  taking  and  carrying  away  sand  and  gravel 
upon  Hounslow  Heath  the  plaintiff  recovered  a  verdict  with 
damages  under  405.,  and  Lord  Chief  Justice  Willes,  who  tried 
the  cause,  having  certified,  under  this  statute,  that  the  damages 
found  by  the  jury  were  the  real  damages  to  be  recovered,  the 
court  held  it  to  be  a  case  within  the  act,  and  refused  to  allow 
any  more  costs  than  damages.] 

II  So,  in  an  action  on  the  case  for  an  injury  to  plaintiff's  right 
of  common  by  digging  turves  there,  the  judge  certified  under  this 
statute  that  the  damages  did  not  amount  to  405.  and  the  plaintiff 
had  no  more  costs ;  for  the  interest  or  title  to  the  land  does  not 
necessarily  come  in  question  in  such  an  action,  and  did  not  in 
fact  in  this  case,  which  was  an  action  by  one  commoner  against 
another  commoner  for  a  mere  wrongful  act.  || 

[So,  in  an  action  of  trespass  for  assaulting  the  plaintiff,  stop- 
ping his  waggon,  and  taking  away  his  cart-rope,  the  defendant 
justified  the  taking  of  the  rope  as  a  distress  for  toll  due  to  the 
corporation  of  Doncaster,  under  whom  he  was  collector,  and 
likewise  stated  a  demand  and  refusal  previous  to  the  making  of 
the  distress;  the  replication  traversed  any  demand  of  the  toll 
before  the  taking  of  the  distress,  and  issue  being  joined  thereon, 
the  plaintiff  obtained  a  verdict  at  the  trial,  with  one  shilling  and 
sixpence  damages.  The  judge  who  tried  the  cause  certified 
under  the  statute.  The  plaintiff  obtained  a  rule  to  shew  cause 
why  he  should  not  have  full  costs,  upon  the  grounds,  that  an 
asportavit  was  laid  in  the  declaration,  and  there  was  special 
pleading,  either  of  which  circumstances,  it  was  alleged,  had 
been  always  holden  sufficient  to  carry  full  costs ;  but  after  argu- 
ment, the  rule  was  discharged.] 

II  So,  where  a  plaintiff  declared  for  an  assault,  battery,  and 
imprisonment,  and  proved  only  a  trifling  imprisonment,  and  ob- 
tained a  farthing  damages,  and  the  judge  certified  under  this 
statute,  the  court  held  that  the  certificate  deprived  him  of  his 
costs.  In  this  case  the  imprisonment  was  not  considered  as  in- 
cluding a  battery ;  but  whether  a  battery  be  proved  or  not,  the 
judge  is  equally  entitled  to  certify,  and  the  effect  of  the  certificate 
will  be  the  same.  || 

[In  an  action  of  trespass,  a  case  was  reserved  for  the  opinion 
of  the  court,  stating,  that  the  action  was  brought  for  taking  a 
distress;  that  the  defendant  justified  as  agent  to  General  Chold- 

mondleyy 
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wondley,  by  virtue  of  a  reservation  in  a  lease  of  land  from  the 
o-eneral  to  the  plaiiitiflT;  and  that  issue  having  been  joined  upon  ' 
a  traverse  of  the  agcney  of  the  defendant,  a  verdict  was  found  for 
the  plaintiffj  with  one  })enny  damages,  and  that  the  judge  who 
tried  the  cause  had  certified  pursuant  to  the  statute  43  EI.  c.  6. 
Denmson  and  Foster,  the  only  judges  in  court,  held,  that  the 
issue  being  collateral  to  the  plaintiff's  interest  in  the  land 
demised,  the  plaintiff  could  have  no  more  costs  than  damages. 

Where  a  plea  of  tender  was  found  against  the  defendant,  yet,  Bartlett  v. 
as  the  plaintiff  did  not  recover  damages  to  the  amount  of  forty  Robbins, 
shillings,   it  was  holden  that  there  might  be  a  certificate  under  a '^^  1^^-258. 
the  statute. 

A  notion  formerly  prevailed,  that  the  statute  empowered  the  Dand  v.  Sex- 
judges  to  certify  only  in  those  actions  which  are  within  the  juris-  ton,  3  T.  Kcp. 
diction  of  the  county,  and  other  inferior  courts:  but  it  hath  been  ^'' 
holden  in   a   late  determination,  that   the  words  of  the  statute 
comprehend  all  personal  actions  (not  being  for  any  title  to  lands, 
or  for  any  battery) ;  even  actions  vi  et  annis,   which  cannot  be 
brought  in  the  county  court. 

A  certificate  upon  this  statute  mav  be  granted  after  the  trial  Holland  v. 
of  the  cause.]  "'  J^^'^'^X-'" 

■^  Costs,  15. 

I!  Where  a  statute  prohibits  an  act,  and  gives  damages  for  the  Williams  v. 

violation,  with  costs  of  suit,  it  does  not  take  away  the  judge's  iMiller, 

power  to  certily-^  under  this  act.  ||  ^  Taunt.  400. 

By  the  22  &  23  Car.  2.  c.  9.  for  preventing  trivial  suits,    con-  («)  The  statute 

trary  to  the  intention  of  43  Eliz.  commenced  in  the  (V/)  courts  ii&i2V.'.3. 

at  JVestmhister,  it  is  enacted,   "for  the  making  the  said  law  ef-  ^j^.^j  j^",^^!.?. 

"  fectual,  that  in  all  actions  of  trespass,  assault,  and  battery,  and  ^ute  shall  ex- 

"  other  personal   actions,  wherein  the  judge  at  the  trial  of  the  tend  to  the 

"  cause  shall  not  find  and  certifv*  under  his  hand,  upon  the  back  principality  of 

"  of  the    record,   that  an   assault  and  battery  was  suiticiently  counticrnala- 

"  proved  by  the  plaintiff"  against  the  defendant,  or  that  the  free-  ^j^e. 

"  hold  or  title  of  the  land  mentioned  in  the  plaintiff's  declara-  :^  -pi^jg  statute 

"  tion  was  chiefly  in  question,  the  plaintiff"  in  such  action,  in  case  does  not  ex- 

«  the  jury  find  damages  under  40s.  shall  not  recover  or  obtain  tend  to  the 

"  more  costs  of  suit  than  the  damajjes  so  found   shall  amount  ■'^^«'"-s^;«^f';^.cr 
1    .,,  .  ",  •         1     11  I  J    1     other  interior 

"  unto ;  and  it  more  costs  m  any  such  action  sliall  be  awaroea,  ^^^.{5,  that 

*'  the  judgment  shall  be  void,  <$-c.  and  the  defendant  is  hereby  may  hohl  pk4 

*'  acquitted   of  and   from   the  same,  and   may  have  his  action  in  such  ac- 

"  against  the  plaintiff  for  such  vexatious  suit,  and  recover  his  tions;  ncr  accS 
,      &  r  ^  ,    ,  .         .      .  f  ^1  -1  .It  extend  to 

*'  damages  and  costs  01  such  his  suit  ni  any  01  the  said  courts  any  case  whcrs 

"  of  record  *."  the  defendiint 

justifies,  or  pleads  fpejially. 

This  statute  seems  to  have  pursued  the  same  purpose  with  Gilb.  Hitt.  ^ 
that  of  the  43  Eliz.  {b),  but  neither  of  them  repealed  tlie  statute  f'^pe^'^'^^* 
of  Gloucester,  (for  a  statute  cannot  be  repealed  by  implication,)  2VenV^6.i3oi' 
nor  did  the  statute  of  Car.  2.  take  av/ay  costs  de  incremento,  ex-  195.  215. 
cept  where  the  judge's  certificate  was  necessary;  and  that  was  3  Mod. 39. 
only  where  the  trespass  was  done  to  the  freehold,  or  to  things  ^^^f'^^^' 
fixed  to  the  freehold,  and  the  damages  under  405. ;  and  in  bat-  j  Salk.'ick. 
tery,  where  the  damages  were  under  such  sum ;  for  the  wording  {b)  [There  iA 

U  2  of 
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this  difference  of  the  statute  is,  that  there  should  be  no  costs  in  battery,  trcs- 
t^T^tT  ^f  ^  P^^^'  °^'  other  personal  actions,  unless  the  judge  certify  the  bat- 
43  Eliz.  and  ^ery  to  be  proved,  or  the  title  of  the  freehold  to  have  come  in 
22  &  23  Car.  2.,  question ;  hence  these  words  in  the  act,  other  personal  actions, 
that  the  for-  were  construed  to  extend  no  farther  than  to  cases  where  the 
dficate  ^A^'  J"'^^^  ^'^^  permitted  to  certify,  ^\liich  was  only  in  battery,  and 
prives  the  actions  of  trespass  relating  to  the  freehold,  and  things  fixed  to 
plaintiff  of  full  the  freehold, 
costs ;  the  lat- 
ter, by  certificate  entitles  him  to  full  costs,     i  Wils.  95.] 

Salk.  208.  Therefore  in  trover,  or  action  of  trespass  de  honis  asportatis  of 

goods  and  chattels  not  fixed  to  the  freehold,  the  plaintiff  fliall 
have  his  full  costs,  though  the  damages  be  found  to  be  under  405. 
and  though  the  judge  do  not  certify  pursuant  to  the  statute. 
Com.  Rep.  19.  So,  if  an  action  of  trespass  to  the  freehold,  and  an  action  of 
trespass  de  honis  asportatis  are  joined,  and  tlie  plaintiff  recovers 
in  general  upon  both  counts,  he  hath  no  need  of  a  certificate  to 
obtain  his  costs ;  and  therefore  costs  de  inoxmento  shall  go  upon 
the  statute  of  Gloucester. 
Anon.  \_A  fortiori  then,  if  in  an  action  of  trespass  quare  domum  fregit 

iFreera.  394.  gf  bona  asportavit,  the  defendant  be  acquitted  as  to  breaking  the 
house,  and  found  guilty  only  of  taking  away  the  goods,  the 
plaintiff  shall  have  full  costs,  of  v/hatever  amount  the  damages 
may  be ;  for  the  acquittal  as  to  the  trespass  upon  the  fi-eehold 
reduces  it  to  a  question  of  mere  personal  property,  which  is  not 
within  the  statute  of  22  &  23  Car.  2.] 
3  Mod.  39.  So,  in  trespass  for  bi'eaking  his  close,   and  impounding  his 

Ed™?  d"'^       cattle,  the  plaintiff  shall  have  his  full  costs;  {a)  for  the  impound- 
indeed.  (fl)So   ^'^§  of  his  cattle  is  an  injury  to  his  personal  property',  in  v/hich 
in  trespass  for  no  right  of  freehold  can  come  in  question, 
chasing  his 

cow,  and  his  doniestick  fowls,  viz.  hares,  geese,  &c.  with  dogs  which  were  used  to  bite  tame 
fowls,  by  whose  biting  they  were  killed ;  on  not  guilty,  verdict  for  the  plaintiff;  and  he  had 
his  full  costs,  because  this  is  not  a  trespass  wherein  the  right  of  freehold  may  come  in  question. 
Mich.  9  Geo.  I.  in  C.  B.  Keen  and  Whistler,  Stra.  534. — So,  in  trespass  for  breaking  his  close, 
and  chasing  his  bull,  verdict  for  the  plaintiff,  and  one  penny  damages ;  and  held  by  the  court 
that  he  should  have  his  full  costs,  because  the  22  &  23  Car.  2.  c.  9.  extends  only  to  actions  of 
trespass  where  the  freehold  may  come  in  question.  Pasch.  9  Geo.  i,  in  C.  B.  Thomson  and 
Berry,  Stra.  551.     Gilb.  Rep.  197. 

Carth.  225.^  So,  in  trespass  for  chasing  hi;;  sheep,  and  that  he  the  de- 

^v'^'  ^rnA '1  fendant  ad  loca  igiiota  eos  abduxit  cS'  elongavit,  after  verdict  for 
note  that  if  the  plaintiff,  and  2d.  damages,  he  had  his  full  costs,  principally 
any  thing  upon  the  v/ord  [h)  abduxit,  which  is  the  same  in  signification 
be  carried  with  asportavit. 

off  from  the 

grounds,  though  of  never  so  little  value,  it  will  be  an  asportavit;  for  the  words  abcarriavU  and  as- 
porfavit  in  declarations  mean  such  a  carrying  as  amounts  to  a  conversion  to  the  defendant's  use. 
Gilb.  Rep.  198.  And  rirf<?  2  Vent.  215.  where  digging  roots,  and  removing  them,  about  two  yards 
in  the  same  ground,  amounted  to  an  asportavit.  [But  from  later  resolutions,  it  should  seem, 
that  the  asportation  should  be  an  absolute  and  entire  removal  of  the  property  from  the  land 
of  tl-.e  owner,  and  not  a  partial  conveyance  of  it  to  another  part  of  the  premises.  Franklin  v. 
Jolland,  B.  R.H.8W.  3.  cited  in  Str.  634.  Anon.  Str.  633.  Gilb,  Eq.  Rep.  198.  How- 
ever,  if  what  is  laid  in  the  declaratr'on  as  an  asportavit  amount  to  nothing  more  than  a 
description  oftlie  mode  in  which  the  injury  to  the  land  v/as  effected,  and  is  laid  as  part  of  the 
same  act,  a  certificate,  although  the  plaintiff  obtains  a  general  verdict,  is  requisite  to  entitle 

him 
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him  to  full  costs,  unless  the  damages  should  be  found  to  the  amount  of  forty  shillings.     Clegg 
V.  Molyneux,  Dougl..  780.] 


50,  in  trespass  quarevief  arniis  the  defendant  flung  down  cer-  Raym.  847. 
I  stalls  of  the  plaintiff"'s,   in   a  market-phice;  on  not  ffuiltv,  Smith  and 


tain 

and  verdict  for  the  plaintiff,  but  damages  under  405.  tlie  court  hKl"ed  *'jon 

held,  that  the  plaintiffj  without  the  judge's   certificate,  should  2,^2.  and        ' 

have  full  costs;  for  this  is  a  trespass  done  to  a  chattel,  in  which  2  Show.  258. 

no  title  of  freehold  can  come  in  question  ;  and  though  they  had  S-^'- adjudged. 

been  fixed  to  the  freehold,  yet,  if  the  defendant  had  carried  them 

away,  it  would  be  out  of  the  statute. 

But,  where  the  trespass  is  merely  to  the  fi'eehold ;  as,  where  in  Carth.  22^ 
trespass  the  plaintiff'  declared  that  the  defendant  herham  de- 
■pasccndo^  Sf  sohim  S)-  fundum  carucis  subverleudo,  Sf  in  solo  fodi- 
endo,  £y  cum  tei^ra  hide  pTOJect.  aquce  cursinn  smim  obstupand.,  pe7- 
qiiod  clausum  siium  imaidat.  fuif,  t^'C.  the  plaintifi"  shall  have  no 
more  costs  than  damages. 

So,  trespass  g-ware  clausum fregit,  and  put  stakes  in  the  plaintiff's  Ventr.  48. 
ground,  was  holden  within  the  statute. 

So,  in  trespass  quare  clnustimf regit,  8^  quendam  taurum  persona  Trin.  n  G.  i. 
ignotcefugavit,  per  quod  the  plaintift''s  gooseberry  bushes,  necnoii  j"  C.  B.  ad- 
qumque  perticas    [avgl.  poles)    in  eodem   claus.   erect.,  <\ffi^^'i   4'  81^6—^"°"' 
existent. /regit,  laceravit,  Sf  spoliavit,  after  verdict  and  one  penny  Gilb.Rcp.  108. 
damages,  the  court  held,  that  the  taking  and  pulling  up  the 
poles  was  not  such  an  asportation  as  amounted  to  a  conversion  ; 
and  that  though  the  trespass  began  by  chasing  the  bull,  yet  the 
damage  is  laid  to  be  done  to  the  freehold  ;  and  so  the  title  thereof 
might  well  come  in  question. 

So,  in  trespass  for  breaking  and  entering  the  plaintiff's  house,  Mich.  12  G.  i. 

and  keeping  him  out  of  possession  and  use  of  the  said  house,  i"  C.  B.  Blunt 

with  a  continuando  for  a  month,  per  quod  he  was  nut  to  great  ?",     ,  '^'Xm, 

•     .1  •  "f  1  •    1  J    •     .1  JiiJged.     Glib, 

expence  to  gam  the  possession  ot  his  house,  and  in  tne  mean  j^gp  ^      g  ^ 

time  lost  the  profit  and  use  thereof;  after  verdict  for  the  plaintiffj  Stra.  645.S.C. 
and  25.  6d.  damages,  the  court  held,  that  this  was  a  plain  tres- 
pass quare  clausmnfregi^  within  the  statute,  and  that  the  per  quod 
•was  only  matter  of  aggravation. 

II  So,  in  trespass  for  breaking  and  entering  the  plaintiff's  dwell-  Appleton  v. 
ing-house,  and  there  making  a  great  noise,  affray,  and  disturb-  Smith,  3  Bmr. 
iince,  and  continuing  it  for  two  hours,  and  until  the  plaintiff,   ^* 
Sfc.  were  compelled  to  give,  and  did  give  the  defendant  their 
promissory  note  for  61.  \  "js.  payable  to  the  defendant ;  and  a 
verdict  for  plaintiflT,   with  a  guinea  damages,   but  no  certificate 
from  the  judge  that  the  title  was  in  question;  the  plaintiff  was 
allowed  no  more  costs  than  damages ;  for  that  on  the  first  words, 
viz.  breaking  and  entering  the  house,  the  freehold  might  have  come 
in  question ;  and  the  other  words,  until,  i$x.  were  merely  w  ords 
of  aggravation. 

So,  in  trespass  for  breaking  and  entering  plaintiff's  house,  Tomlinson  t. 
and  breaking  his  cellar-door;  the  jury  found  for  the  plaintiffj  Wnite.Barnes, 
as  to  breaking  the  door,  damages  6d. ;  residue  for  defendants  : 
and  the  court  were  of  opinion,  the  plaintiff  ought  to  have  no 

U  3  ^  more 
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more  costs  than  damages:  the  door  being  fixed  to  the  house,and 

no  personal  chattel. 

Adlem  V.  So,  in  ti'espass  i'or  tiirovving  stones.  8fc,   at  the  windows  of 

Rcp^TsT  ^^^  plaintiff's  dweliin^i^-house,  and  breaking  the  glass,  t^c,  and 

damages  under  405.,  the  plaintiff  was  allowed  no  more  costs  than 

damages,  the  judge  not  having  certified  that   the   title  to  the 

house  came  in  question. 

a't^p^^^^^^'       '^°'  "^  trespass  for  mesne  profits;  for  the  action  is  founded 

■-ep-  593-  wholly  upon  title. 

otead  V.  So,  where  to  trespass  at  A.  and  throwing  down,  burning,  and 

-  E™st'^'  destroying  the  plaintiff' s  hedge  there  then  erected,  t^c,  whereby, 

<§r.,  the  defendant  pleaded  the  general  issue,  and  justified  as  to 

throwing  down  the  hedge,  that  it  was  erected  on  a  common  over 

which  he  prescribed  for  a  right  of  common,  and  issue  was  taken 

on  such  right,  which  was  found  for  him,  and  a  verdict  for  the 

plaintiff,    with   205.  damnges,  on   the  general    issue;    the   facts 

stated  in  the  special  plea,   and  found,    could  not  be  taken  into 

consideration   to   shew  that   the   title  to  the  freehold  could  not 

come  in  question;  and  as  on  the  declaration  the  freehold  might 

have  come  in  question,  and  the  judge  did  not  certify,  the  plaintiff 

was  entitled  to  no  more  costs  than  damages.  || 

2  Vent.  180.  Also,  if  there  be  a  trespass  upon  the  freehold,  and  likewise  a 

^^o'  r'-n"  ^  count  laid  dc  bonis  asportat.,  in  order  to  put  in  for  costs  merely, 
208.  Glib.  Eq.   .,,   ,         ,  •  1  /.    t  •  CI  11 

I»cp.  199.1         "^  tiiere  be  no  evidence  or  the  carrymg  away  or   the  goods,   by 

*In  trying        which  the  defendant  is  acquitted  as  to  that,  though  he  is  found 

?uch  cases,  it  is  guilty  as  to   the  trespass  to  the  freehold,  yet,   if  the  damages 

very  necessary  y^^  under  405.  the  plaintiff  shall   recover  no  more  costs   than 

attention,  on      ,  ^  ^  ^ 

tliepartofthe  "amages.* 

ijerendant,  sliould  be  given  to  the  declaration,  and  to  the  evidence,  and  li  3X\  asportavit  is  not 

found,  to  see  that  the  verdict  be  properly  taken.     Though  ifa  verdict  be  taken  generally,  and 

no  evidence  given  of  an  asportavit,  and  damages  under  404-.,  the  court,  on  motion,  will  amend 

the  verdict  by  the  judge's  notes. 

a  Mod.  141,  Jt  jg  further  to  be  observed  in  the  construction  of  the  statute 

Whei-^"th*^d'    22  &  23  Car,  2.  that  there  is  no   need   of  a  judge's  certificate,   ' 
feadantjusti-     where  by  the  pleading  it  appears  that  the  title  or  interest  of  the 
fics  for  a  way,  land  is  in  question, 
and  issue  is 

joined  upon  extra  viam,  and  found  for  the  plaintifF,  he  shall  have  full  costs.  Asscr  v.  Finch, 
7,  Lev.  234.  Higgins  v.  Jennings,  2  Ld.Raym.  1444.  2  Str.  726.  Beale  v.  Moor,  2  Str.  1168. 
Martin  v.  Vallancc,  i  East,  350.  [But  it  is  otherwise,  if  the  way  under  which  the  defendant 
justifies  be  defined  by  metes  and  bounds  in  the  plea,  and  the  plaintiff'  reply  extra  viam;  for 
here  no  doubt  can  arise  concerning  the  extent  and  locality  of  the  way,  since  these  circum- 
stances are  admitted  and  agreed  by  the  pleadings ;  and  therefore  a  certificate  from  the  judge, 
that  the  freehold  or  title  was  in  question,  is  necessary  to  entitle  the  plaintiff' to  full  costs,  in 
case  the  jury  find  damages  under  forty  shillings.  Cockerill  v.  Allanson,  B.  R.  Tr.  22  Geo.  3. 
Jiuljock,  86.     Bull.  Ni.  Pr.  330.]     ||  Gregory  v.  Ormerod,  4  Taunt.  98. || 

flibotson  v.  [If  in  trespass  quare  clausumfrcgit^  the  defendant  plead  a  justi- 

Jirown,Barnes,  fication,  and  thereupon  the  plaintiff'  make  a  new  assignment,  to 
X/'ovd  V.  Day  ^^'^^^^^^  thei'e  is  a  plea  of  not  guilty;  in  such  case,  if  the  plaintiff 
4. 149.  do  not  recover  damages  to  the  amount  of  405.,  and  there  be  no 

certificate,  there  shall  be  no  more  costs  than  damages ;  for  a 
new  assignment  is  equivalent  to  a  new  declaration ;  and  where 

the 
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the  defendant  pleads  only  not  guilty  to  it,  there  is  in  reality  no 
special  pleading  in  the  case. 

So,  it' in  such  action  the  defendant  plead  two  pleas,  not  guilty  2  Ventr.  180. 
and  a  justification,  and  a  verdict  be  found  for  the  plaintiff  on  the  ^95- 
former,  with  damages  under  405.,  and  a  verdict  for  the  defendant 
on  the  latter,  there  cannot  be  full  costs  without  a  certificate ;  be- 
eause  the  issue  joined  on  the  special  plea  being  found  for  the  de- 
fendant, the  case  is  exactly  the  same  as  if  only  the  general  issue 
had  been  pleaded.] 

II  Where  the  case  is  such  that  the  judge,  who  tries  the  cause,  i  Hullock,  80. 
cannot  in  any  view  of  it  grant  a  certificate,  it  is  considered  as  a  Redridge  v. 
case  out  of  the  statute.     Upon  this  principle  it  has  been  settled,  -nf  '"^/',  * 
aiter  great  deliberation,  that  where  a  deiendant,  in  an  action  y.  Baker,  kl. 
of  trespass  qiiare  clausum  J/rgit,   pleads  a  special  plea,  the  issue  341-  Peddle  v. 
joined  upon  which  is  found  against  him,  the  jilaiatiff  shall  have  Kiddle,  7  T. 
full  costs,  although  the  damages  may  be  under  forty  shillings,     ^P'    ^'^' 
and  the  iudiie  shall  not  have  certified  that  the  title  came  in 
question  at  the  trial.     And  the  plaintiff's  right  to  costs  in  such 
a  case  will  not  be  affected  by  or  depend  upon  the  nature  or  facts 
of  the  special  plea ;  for  although  such  plea  should  not  make  title 
to  the  land  mentioned  in  the  declaration ;  or  though  it  should  be 
even  such  as  would  preclude  the  possibility  of  bringing  the  title 
into  question  thereon ;  as,  a  disclaimer  of  title,  that  the  tres- 
passes were  involuntary,  and  tender  of  amends,  or  a  licence ; 
still  the  plaintiff  will  be  entitled  to  full  costs,  if  he  obtain  a 
verdict  on  that  plea. 

So,  where  in  an  action  on  the  case  by  a  commoner  against  the  Styleman  v. 
defendant  for  turning  his  sheep  upon  the  common,   so  that  the  Patnck,2:\Iod. 
plaintiff  could  not  enjoy  his  right  of  common  in  tarn    amjolo  J^  '  <;.  ^^^™- 
modo,  Sfc.  the   plaintiff  obtained   a  verdict   with    ten  shillings  Edmonson  v. 
damages ;  this  was  resolved  not  to  be  a  case  within  this  act,  since  Edmonson, 
by  no  possibility  could  the  title  to  the  land  come  in  question,  ^  ^^^*'  294- 
and  the  plaintiff  was  allowed  full  costs.  ^^^' 

So,  where  the  plaintiff  declared  in  trespass  for  breaking  and  Lord  Dacre 
entering  his  free  warren  in  A.  and  chasinir,  huntinfj,  and  killinor  v.  Tebb,  2BI. 
divers  foxes,    hares,  conies,   partridges,    and  pheasants   of  the       P"  ^^•^^" 
plaintiff,    and  taking  away  other  his  goods  and  chattels ;  not 
guilty  was  pleaded,  and  the  defendant  was  found  guilty  of  break- 
ing and  entering  the  free  warren  of  the  plaintiff,  and  chasing 
and  hunting  one  hare,  damages  6d.,  and  not  guilty  as  to  the  re- 
sidue; the  plaintiff  was  holden  entitled  to  full  costs,   the  title 
to  free  warren  being  collateral  to  that  of  the  land.  || 

If  an  action  be  commenced  in  an  inferior  court,  and  removed  [Roop  v. 
by  habeas  coi-jms  or  certiorari  into  the  courts  of  Westminster,   the  Scritch,4  Mod. 
plaintiff  shall  have  full  costs,  although  the  damages  are  under  405.  f,fshon  o'f  Can- 
terbury V,  Fuller,  i  Ld.  RajTn.  395.;  but  in  Gavel  v.  Scudamore,  a  Lev.  124.  this  is  doubted,, 
where  the  cause  is  removed  by  the  defendant.] 

II  On  writs  of  inquiry,  in  cases  within  this  act,  the  plaintiff  Sheldon  v. 
shall  have  full  costs,  notwithstanding  the  damages  be  imder  40s.  J;"pS^^^'  ^"^•• 

U  4  This 
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COSTS. 

This  statute  is  partially  repealed  by  st.  4  &  5  W.  &  M.  c.  23. 
§  10.,  Avhicl),  reciting  that  great  mischiefs  ensue  by  inferior  trades- 
men [a),  apprentices,  and  other  dissolute  persons  neglecting  their 
trades  and  employments,  who  follow  hunting,  fishing,  anti  other 
game,  to  the  ruin  of  themselves  and  damage  of  their  neighbours, 
for  remedy  thereof  enacts,  "  that  if  any  such  person  as  aforesaid 
"  shall  presume  to  hunt,  hawk,  fish,  or  fowl,  (unless  in  com- 
"  pany  with  the  master  of  such  apprentice,  duly  qualified  by 
"  law,)  such  person  or  persons  shall  be  subject  to  the  penalties 
"  of  this  act,  and  shall  and  may  be  sued  and  prosecuted  for  their 
"  wilful  trespass  in  such  their  coming  on  any  person's  land,  and 
"  if  found  guilty  thereof,  the  plaintiff  shall  not  only  recover  his 
"  damages  thereby  sustained,  but  his  full  costs  of  suit;  any 
"  former  law,"  &c. 

.  79.    Pallant  v.  Roll,  2  Bl.  Rep.  900. 

If  in  trespass  for  hunting,  &c.  laid  upon  this  statute,  the 
plaintiff  prove  only  the  trespass,  and  not  the  circumstances  under 
the  statute,  he  shall  nevertheless  recover  as  in  a  common  tres- 
pass quare  clausum  frcgit^  without  any  more  costs  than  damages, 
should  th.e  damages  be  under  forty  shillings,  and  the  judge  should 
not  certify. 

To  entitle  himself  to  full  costs  under  this  statute,  the  plaintiff 
must  prove  not  merely  that  the  defendant  was  an  inferior  trades- 
man, but  he  must  also  prove  him  to  be  that  particular  species  of 
tradesman  mentioned  in  the  declaration,  though  alleged  under 
a  videlicet. 

Also,  by  the  8  &  9  W.  3.  c.  1 1.  §  4.,  for  preventing  wilful  and 
malicious  trespasses,  it  is  enacted,  "  That  in  all  actions  of  tres- 
"  pass,  to  be  commenced  and  prosecuted  in  any  of  his  majesty's 
*'  courts  of  record  at  Wesfirtinster,  wherein  at  the  trial  of  the 
"  cause  it  shall  appear,  and  be  certified  by  the  judge,  under  his 
"  hand,  on  the  back  of  the  record,  that  the  trespass  upon  which 
"  any  defendant  shall  be  found  guilty  was  wilful  and  maHcious, 
*'  the  plaintiff  shall  recover  not  only  his  damages,  but  his  full 
"  costs  of  suit;  any  former  law  to  the  contrary  notwithstanding." 

[Although  this  statute  speaks  generally  of  "  all  actions  of  tres- 
^^ jmss"  and  Lord  C.J.  iVilles  was  of  opinion  that  every  wilful 
trespass  was  within  it;  yet  there  is  no  instance  of  a  certificate 
upon  it,  except  in  actions  of  trespass  quare  cknmmif  regit. 

Every  trespass  is  wilful  within  the  meaning  of  this  act,  where 
the  defendant  has  notice,  and  is  forewarned  not  to  come  upon 
the  land;  as  every  trespass  is  maHcious,  where  the  intent  of  the 
defendant  plainly  appears  to  be  to  harass  and  distress  the  plaintiff. 

And  it  was  holden  hy  Ei/re  3.  oi  Essex  Lent  assizes,  17  19, 
that  where  a  trespass  Avas  isoilfid,  a  judge  would  certify,  though 
no  malice  proved ;  which  was  said  to  be  the  practice.] 

||It  has  been  considered  that,  after  notice,  it  was  compulsory 
on  the  judge  to  certify;  but  in   a  late  case  three  of  the  judges 
held    it  to   be  discretionary,   according  as  it    appeared  to  him 
on  the  trial  that    the   trespass  was  or  was  not   wilful  and    ma- 
licious; 
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'icious(«);  but  tlic  notice  in  this  case  being  insufficient,   it  was  (a)  Gootl  v. 
jiot  necessary  to  decide  the  point,  and  the  Chief  Justice  avoided  Watkins, 
it.  II  3  East,  495, 

[A  certificate  under  this  act  must  be  made  by  the  judge  in  Ford  v.  Pair, 

open  court:  if  made  out  of  court,  it  is  void.]  aWils.  21. 

_        ^  Acc.j.T.Rep. 

273.  sed  vide  i  T.  R.  636.     7  T.  Rep.  449.  semb.  contr. 

2.  Of  Costs  in  Actions  of  Slander. 

By  the  21  Jac.  i.  c.  16.  §<5.  it  is  enacted,  "  That  in  all  actions  [This  statute 

"on    the  case  for  slanderous    words  to  be  sued  or  prosecuted  is  a  clirect  re- 
,,  ,  ,  .  ^,  »        c  J      4.   peal  of  that  of 

"  by  any  person    or  persons  ui  any  the  courts  or  record  at   Qii-^cestcr 

"  JVestininste?;  or  in   any  courts  whatsoever,  that  have  power  <]uoad  actions 

"  to  hold  plea  of  the  same,    l|if  the  jury  upon  the  trial  of  the  ofslander;  for 

"  issue  in  such  action,  or  the  iurv  that  si}all  inquire  of  the  da-  '"  ^"^^^  \*  *"^ 
,,  1      /•     1  ^i^     \  1        X'    X       I  -ir  damasesdonot 

*' mages,  do  find  or   assess   the  damages   under  torty  snillmgs,   amount  to 40?. 

*'  then  the  plaintiff  or  plaintifis  in  such  action  shall  have  and  re-  costs  de  incre- 

"  cover  (b)  onlv  so  much  costs  as  the  damages  so  o-iven  or  as-  meuto  are 

"  sessed  amount  unto,   without  any  farther  increase  of  the  same;  ^^^^^  away  oy 
.,  ,  ■'  ,  .  .       express    and 

"  any  law,  statute,  custom,  or  usage  to  the  contrary  in  any  wise  positive  words. 

*'  notwithstanding."  II  Gilb.  Eq.  Rep. 

196.]  (b)  By 
this  the  power  of  the  judges  is  taken  away,  as  to  giving  costs  de  incremento,  where  the  damage 
is  mider  4oa-.;  but  it  is  said  to  have  been  the  resolution  of  the  judges,  that  tiiough  the  court 
cannot  increase  the  costs,  yet  the  jm'v  are  not  bound  by  the  statute,  and  therefore  they  may 
give  10/.  costs  where  they  give  but  rod.  damages.     Salk.  207. 

In  the  construction  of  this  statute,  it  has  been  holden,  that  it  Cro.  Car.  141. 
extends   not  to  actions  for  slander  of  title,  for  that  is  not  pro-  Law  and  Kor- 
perly  slander,  but  a  cause  of  damage ;  and  the  slander  intended  judcred.  Ley 
lay  the  statute  is  to  the  person.  82.  Palm.  5*30. 

Jones,  196.  S.  C.  adjudged. 

So,  if  for  calling  thief,   and  causing  him  to  be  arrested,  ^r.,  Topsail  v.  Ed. 

and  the  defendant  is  found  euilty  of  both,  it  is  not  within  the  wards,Cro.Car. 

o       J  ^  J  63.     [Bhzai-d 

^^^'  v.  Barnes,   Id. 

307.  S.  P.     Carter  v.  Fish,  I  Str.  645.  S.  P.] 

So,   where  the  plaintiff  brought  an  action  on  the  case  for  Salk.  206. 
slanderous  words  spoken  of  his  wife,   viz.  that  she  ncas  a  isjhore  5,^?""^  ^"'^ 
per  quod  she  lost  such  and  such  customers ;  after  verdict  for  the  jud'Te°r^2  Ld' 
plaintiff",  and  damages  under  40s.  the  court  held,  that  the  plaintiff  Raym.'83i. 
should  have  full  costs ;  for  it  is  not  the  Avords,   but  the  special  S.  C.  7  Mod. 
damage  which  is  the  cause  of  action  in  this  case;  and  it  was  in-  i29.S^C.Andr. 
cumbent  on  the  plaintiff  to  prove  the  special  damage,   otherwise  Burj-yy  Perrv 
the  action  would  not  have  lain  for  the  words.  2  Str.  9^6. 

z  Bai'nard, 
K.B.  79.  84.  T13.    aKel.  71.  pi.  50.  S.P. 

[It  is  indeed  now  settled,  beyond  controversy,  that  where  the  Turner  v.  Hor- 
words  are  actionable  in  themselves,  without  the  special  damage,  *''"'  ^^'rMf*% 
the  plaintiff  can  have  no  more  costs  than  damages,  where  the  p\ '  ^  ,5  a*^ 
latter  are  under  405.     But,  where  the  words  are  not  actionable  Sunnan  v. 
in  themselves,  but  the  action  is  maintainable  only  with  respect  Shelleto, 

to 
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3  Burr.  1688. 
Collier  v.  Gail- 
lard,  a  Bl.  Rep, 

1062. 


to  the  special  damage,  then  it  is  a  case  at  large,  and  without  the 
statute ;  and,  if  any  damages  are  recovered,  the  plaintiff  will  be 
entitled  to  full  costs.] 

II  But,  if  some  of  the  counts  in  the  declaration  be  for  words 
that  are  actionable,  and  others  for  words  not  actionable,  and 
special  damage  be  laid  referring  to  all  the  counts,  and  there  be 
a  general  verdict  for  the  plaintiff;  he  is  entitled  to  full  costs, 
though  he  recover  less  than  405.  damages.  || 

[It  hath  been  holden,  that  this  statute  of  21  Ja.  i.  c.  16.,  not- 
withstanding the  comprehensive  words  which  the  legislature  hath 
used  in  it,  doth  not  extend  to  courts  baron,  and  other  inferior 
courts ;  for  as  damages  cannot  be  given  in  those  courts  to  the 
amount  of  405.  it  would  be  impossible  to  tax  costs  de  incremento 
menced  origi-  jj^  gj^y  action  of  slander  beyond  that  sum. 
nally  m  an  in-  ''  "^ 

ferior  court,  and  afterwards  removed  into  one  of  the  courts  at  Westminster,  the  plaintiff  re- 
cover under  40s.  he  shall  have  no  more  costs  than  damages.  Anon.  C.  B.  T.  laAnn.  a  Corn- 
Dig.  546.     Vide  Latch  2.  ^8. 


Savile  v.  Jar- 
dine,  z  H.  Bl. 
531- 


Littlewood  v. 
Smith,  I  Ld. 
Raym.  i8r. 
But,  if  in  an  ac 
tion  for  slan- 
der, com- 


a  Wils.  258. 
per  dive  J. 
Dovorv.  Ro 
binson,  Barnes,  128 


A    plea  of  justification  will  not  take    the    case  out  of  this 
statute. 


Halford  v.  Smith,  4  East,  567. 


Lampen  v. 
Hatch,  2  Str. 
934. 

a  Show,  506. 
(a)  B.  R.  H. 
17  Geo,  3. 


If  upon  a  writ  of  inquiry  the  damages  be  assessed  under  405. 
and  the  costs  be  taxed  above  that  sum,  and  judgment  be  entered 
up  accordingly,  the  judgment  will  be  reversed  m  toto.'] 

II  It  was  once  thought,  that  in  an  action  of  scandalum  mag- 
natum^  no  costs  ai-e  recoverable,  however  large  the  damages 
may  be;  but  in  Lord  Bolingbroke  v.  Woodfall  («),  which  was 
scandalum  magnatwn,  the  court  ordered  costs  to  be  taxed ;  and 
Lord  Mansfield  said,  that  the  point  had  been  so  settled  in  his 
time.  11 

3.  Of  Costs  in  Actions  of  Assault  and  Battery. 

On  this  part  of  the  statute  of  22  &  23  Car.  2.  c.  9.  it  has  been 
{h)  holden,  that  if  an  assault  only  be  proved,  the  plaintiff  fliall 
have  no  more  costs  than  damage,  (c) 

that  the  judge,  in  such  a  case,  may  certify  under  the  statute  of  8  &  9  W.  3.  c.  11.  that  the  as- 
sault was  wilful  and  malicious,  which  will  entitle  the  plaintiff  to  full  costs.    3  Wils,  3a6.|| 


(J)  I  Vent.  25  6. 
a  Lev.  102. 
11(c)  But  it 
would  seem. 


Salk.206.pl.  5. 
J  Mod.  74. 
7  Mod.  129. 
a  Ld.  Raym. 
831. 

Batchelor  v. 
Bigg,  3  Wils. 
3 1 9.  aBl.Rep. 
854- 

Mich.  10. 
Geo.i.inC.B. 
Beck  and 
Nicholls,  Str. 


That  if  a  man  brings  trespass  for  beating  his  servant,  per  quod 
servitium  amisit,  it  is  not  an  action  of  assault  and  battery  within 
the  statute,  but  is  an  action  founded  upon  the  special  damage, 
in  which  there  shall  be  full  costs. 

[Neither  is  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife  within  this  statute,  for  the  criminal  conversation  is  the 
gist  of  the  action,  and  not  the  assault.] 

In  trespass  of  assault  and  battery,  wounding  and  imprison- 
ment; as  also  for  entering  and  breaking  plaintiff's  house,  and  open- 
ing the  doors  of  the  said  house,  and  breaking  three  locks  and  three 

bars 


(B)  JVhere  the  Plaintiff  shall  have  no  more  Costs,  <5'C.  299^ 

bars  belonorinfr  to  the  said    doors,  the  defendant  pleaded   not  577.  Gilb.Eq. 
guilty  to  all  except  the  imprisonment,  and  for  that  he  justifies;  Rep.  197. 
and  on  the  trial   the  justification  was  found  for  the  defendant,  *^^}^  '^,'^^" 
and  the  not  guilty  for  the  plaintiff,  and  the  damages  2s.  6d. ;  and  not  ptified 
held  by  the  court,  that  the  damages  being  under  40.9.  he  could  the  imprison- 
not  have  full  costs  for  the  battery,  because  the  judge  had   not  ment,  and  he 
certified  the    battery  to  be  well  proved ;  neither  could  he  have  |?^'*  ']^^"., 
full  costs  for  breaking  the  house,  because  this  is  a  trespass  relating  ^^  pl^'ntiff 
to  the  freehold*  would  have 

been  entitled  to  full  costs. 

[Again,  in  an  action  of  trespass,  the  plaintiff  declared  for  an  Clarke  v. 
assault  and  battery  upon  himself,  and  also  for  sti'iking  his  horse,  Othery,  i  Str. 
by  which  the  horse  was  lessened  in  value;  the  defendant  pleaded  not  '^^^:  l^annister 
guilty,  and  there  was  a  general  verdict  for  the  plaintiff,  with  205.  iXaunT% 
damages,  but  no  certificate  from  the  judge.    The  plaintiff  moved  s.P. 
for  full  costs,  on  account  of  the  special  matter  stated  relative  to 
the  horse,  which,  on  consideration,  were  refused  by  the  court. 

But,  where  the  declaration  charged  the  defendant  with  an  Milbume  v. 
assault^  battoy^  and  "dcounding^  ajid.  "with  obstructing  the  plaintiff  Read,  cited  in 
in  getting  his  coals,    taking  them  a'vcay,  treading  and  trampling  ^         ^^^' 
upon  them,   breaking  and  spoiling  the  standard  and  roller  of  the 
plaintiff,  and  taking  ais^ay  his  goods  and  chattels,  and  a  general 
verdict  was  found  for  the  plaintiff  upon  the  whole  charge,  except 
the  taking  away  of  the  goods  and  chattels;  it  was  holden,  that  he 
was  entitled  to  full  costs,  notvt'ithstanding  the  damages  were 
under  40s.,  and  the  judge  had  not  certified  an  assault  and  bat- 
tery to  have  been  proved  :  for  there  was  a  spoliation  in  this  case 
distinctly  stated,  upon  which  the  plaintiff  might  have  brought 
his   separate   action,  and   have  recovered  full  costs  without  a 
certificate. 

It  hath  been  resolved,  that  there  shall  be  no  more  costs  than  Hampson  v. 
damages,  (should  the  latter  be  under  40s.)  without  a  certificate,  Adshead,  Sav. 
in  an  action  for  assault  and  battery,  and  yor  tearing  or  i?ynring  ^?P- 9.^-  2^- 
the  plaintiff's  clothes,    if  the  teari?ig  or  other  injury  be  charged  in  Cotterijf  v^' 
the  declaration,  or  Jound  by  the  jury  to  have  been  ^V^  consequence  Tolly,i  T.Rep. 
of  the  beating.  655. 

But  it  seems  to  have  been  once  thought,  that  where  in  such  an  Carruthers  v. 
action  the  tearing  or  damaging  of  the  clothes  is  laid  in  the  decla-  Lamb,  Barnes, 
ration  as  a  distinct  and  sidjstantive  fact,  and  not  as  a  conseqicence  i?^j .    S^''^ 
of  the  beating,  even  though  such  charge  should  be  contained  in  6cc.  (a)Mears 
the  same  count  with  the  injury  to  the  plaintiff's  person,  a  certi-  v.  Greenaway, 
ficate  is  not  necessary  to  entitle  the  plaintiff  to  full  costs.    How-  iH.Bl.  291. 
ever,  it  is  now  settled  (a),  that  if  the  tearing  of  the  clothes  ap-  ■^^*V"^°"  .^,* 
pear  to  have  been  at  the  same  time  with  the  injury  to  the  person,  203.  Lock- 
the  court  will  consider  it  as  part  of  the  same  transaction,   and  wood  v.  Stan- 
allow  the  plaintiff  no  more  costs  than  damages,  notwithstanding  "^'^j  5  T. 
the  declaration  may  not  allege  the  former  injury  as  consequen-  So^larke  v 
tial  to  the  latter.  Othery,  i  Str. 

634,    Bannister  V.  Fisher,  I  Taunt.  357. 

Where 
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Richards  v. 
Turner,  Bull. 
Ni.  Pri.  330. 
Smith  v.Edg3, 
6T.  Rep.  562. 
Vide  Wilson  v. 
Kincard,  r  N. 
R.  471.     Page 
V.  Creed,  3  T. 
Rep.391.Bren- 
nan  v.  Red- 
mond, iTaunt. 
16. 


Where  the  defendant  pleads  a  justification  to  the  assault  and 
battery,  as  son  assault  demesne,  there  is  no  need  of  a  certificate  to 
entitle  the  plaintiff  to  full  costs,  for  the  justification  is  an  ad- 
mission of  the  battery,  and  is  tantamount  to  a  certificate  of  its 
having  been  proved.  But,  if  the  defendant  justify-,  and  the 
plaintiff  make  a  new  assignment,  to  which  the  general  issue  is 
pleaded,  he  will  have  no  more  costs  than  damages  without  a  cer- 
tificate. Neither  will  he,  if  the  defendant  justify  the  assault 
only. 


(C)  Where  the  Costs  shall  be  doubled  or  trebled. 


10  Co.  116.  a. 
a  Inst.  289. 
Hard.  152. 
Carth.  297. 
[i  Ld.  Raym. 


TT  seems  agreed,  that  where  damages  were  before  recoverable, 
and  a  statute  increases  them  to  doable  or  treble  the  value,  the 
plaintiff  shall  recover  his  doable  or  treble  damages;  and  costs 
also,  as  parcel  of  the  damages,  shall  be  trebled. 


20.  Gilb.Hist.  C.  P.  267.     Cowp.  365.] 


Vide  tibi  supr, 
{a)  As  upon 
the  statute 
2E.  6.  c.  13. 
for  not  setting 
out  tithes,  Sfc. 
a  Inst.  651. 
Cro.  Ja.  70. 
Cro.  Car.  560. 
Hard.  15  2.;  but 
now  vide  the  8 


But,  where  a  new  statute  gives  either  single,  double,  or  treble 
damages,  where  there  were  no  damages  recoverable  [a)  before, 
there  no  costs  shall  be  allowed,  because  the  party  can  have  no- 
thing more  than  such  new  statute  has  already  given,  and  that  is 
damages  only ;  for  the  statute  of  Gloucester  cannot  operate  to 
add  costs  to  what  is  given  by  a  subsequent  statute,  because  the 
new  statute  must  be  construed  from  itself,  which  gives  damages 
only. 
&9  W.  3,  c.  II. 


(fi)  2  Inst.  289.  (J})  In  an  {c)  action  for  a  forcible  entry  upon  8  H.  6.  c.  9.  which 
10  Co.  116.  gives  treble  damages,  the  plaintiff' shall  recover  not  only  treble 
adiudeed.    '      damages  but  (rf)  treble  costs  also. 

{c)  So,  in  an  assise  upon  the  statute  for  a  disseisin  with  force.  10  Co.  116.  b.  {d)  And  the 
costs  de  incremcnto,  as  well  as  those  given  bj'  the  juiy,  shall  be  trebled.  Cro.  Eliz.  582.  Leon. 
282.    2  Leon.  52.     Co.  Lit.  257.     2  Str.  1044. 


2  Inst.  289. 
Kelw.  209.  N. 
Bendl.8o.S.C. 
R0U.Abr.516. 


2  Inst.  289. 
Kelw.  26.  a. 
Godb.  210.  S. 
P.  adjudged, 
(e)  But  now 
vide  supra  8  & 
9  W.  3.  c.  II. 

a  Inst.  289. 
(/)  A  prohibi- 
tion of  waste 


But  in  an  action  of  debt  upon  the  statute  of  i  &  2  Ph.  &  M. 
c.  1 2.  of  distresses,  upon  the  branch  of  the  statute  by  which  the 
5/.  and  triple  damages  are  given  to  the  party  grieved,  for  driving 
a  distress  out  of  the  hundred,  no  costs  are  to  be  giv(>n,  because 
the  statute,  by  intendment,  gives  triple  damages  in  lieu  of  the 
whole. 

So,  in  an  action  of  waste  against  tenant  for  life  or  years  by 
the  statute  of  Gloucester,  c.  6.  the  place  wasted  and  treble  da- 
mages shall  be  recovered  (c),  but  no  costs,  because  no  action  lay 
against  them  at  the  common  law ;  but  the  action  and  damages 
are  merely  given. 

But  in  waste  against  tenant  in  dower,  S,x.  treble  damages  and 
costs  also  shall  be  recovered,  because  {/)  an  actJion  of  waste  lay 

14  against 
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vigainst  them  at  the  common  law;  and  for  the  waste,  damages  only,  in  which 
should  have  been  recovered.  ^^  dania<jes 

were   recover- 
able, but  only  for  \vaste,  after  the  prohibition  delivered.     lo  Co.  ii6.  a. 

In  an  action  upon  the  statute  of  2  H.  4.  c.  i.  for  suing  before  RolI.Abr.517. 
the   admiral    for  a    thing  done  vipon   the  land,  in  which  case  Dyer,  159- 
ths  statute  gives  to  tlie  plamtiff"  double  damages,  without  speak-  }S^^(  "j^/-,  • 
ing  of  any  costs,  he  shall  recover  as  well  double  costs  as  double  \  Lg^  A       ' 
damages.  Smith  v. 

Dunce,  2  Str.  1048.] 

So,  on  the  statute  2  W.  &  M.  c.  5.  by  which  treble  damages  Lawson  v. 
and  costs  are  given  against  the  rescouser  of  a  distress  for  rent,  Stone,  Salk. 
in  an  action  upon  the  case  for  a  rescous  upon  the  statute,   the  ^^'j"  l"'^'^-^" 
plaintiff  shall  recover  treble  costs  as  well  as  treble  damages;  for  j  Ld.  llavm. 
the  damages  are  not  given  by  the  statute,  but  increased,  and  an  19. 
action  upon  the  case  lay  for  a  rescous  at  common  law. 

I!  A  defendant  is  entitled  to  double  costs  under  tiie  statute  of  Finlay  v.  Sea- 
1 1  Geo,  2.  c.  29.  §  22.  without  either  a  certificate  from  the  judge,  *°"'  i  Taunt. 
or  a  suijorestion  on  the  roll. 

Wliere  in  trespass  against  the  owner  of  a  house  in  the  metro-  Collins  v.  Po- 
polis  adjoining  to  the  plaintiff's,  for  taking  down  his  party- wall,  nez,  9  East, 
and  building  on  it,  the  defendant  shews  at  the  trial  that  he  was  •^^^' 
authorized  in  doinr;  the  thing  complained  of,  under  the  building 
act  of  1 4  Geo.  3.  c.  78.  he  is  entitled  upon  a  nonsuit  to  treble 
costs  under  the  looth  section  of  that  act.  !| 

[The  28th  §  of  25  Geo.  3.  c.  50.  respecting  duties  upon  game-  Smith  v.  Wal- 
certificates,  directs,   "  that  if  any  person  shall  at  any  time  be  1^^'  ^  T.  Rep. 
"  sued,   molested,  or  prosecuted,  for  any  thing  by  him  done  or  ^^ 
"  executed  in  pursuance  of  that  act,  or  of  any  clause,  matter,  or 
"  thing  therein  contained,  such  person   may  plead  the  general 
"  issue,  S)X. :  and  if  the  plaintiff  be  nonsuited,  or  the  dctendant 
*'  obtain  a  verdict,  such  defendant  shall  be  awarded  his  treble 
"  costs."     This  clause,  it  hath  been  determined,  only  extends  to 
give  treble  costs  to  those  persons  who  are  sued  for  something 
done  in  the  execution  of  the  act,  not  to  those  who  are  sued  for 
penalties  under  it :  and  therefore  a  person  prosecuted  under  the 
act  for  shooting  without  a  certificate,  is  not  entitled  to  treble 
costs  upon  obtaining  a  verdict. 

ll'Wiiere  a  plaintiff  is  put  to  declare  in  i-jrohibition,  and  is  non-  Trask  v. 
suited  at  the  assizes,  the  defendant  is  entitled  only  to  single  F''e»ch, 
costs  under  the  statute  of  8  8:9  VV.  3.   c.  11.  §3.,  arid  not  to  ^^    ^^ ' ^  "*" 
double  costs  under  the  statute  of  2  &  3  E.  6.  c.  13.  §  14.;  for  it 
would  seem  to  be  only  where  the  party  prohibited  does  not  put 
the  plaintiff  to  declare,  and  where  the  ground  of  the  consultation 
is  the  want  of  proof  in  the  court  which  granted  the  prohibition 
Vvithin  six  months,  that  double  costs  can  be  claimed  under  the 
last  statute.  1| 

Where  treble  costs  are  to  be  recovered  against  a  prosecutor  Rex  v. Poland, 
formatter  not  aiipoarinff  upon  xhe  postea,   the  court  will,  upon  iStr.49.  ||Bar- 

1,  '  '  *?      '^  n    1  •  1  \  1  ton  V.  Miles, 

motion,  allow  a  suggestion  of  the  special  matter  to  be  made  on  ^^  ^^ 

the  record.  Hardw.  125. 

Bonnet  v.  Hait,  Sayer's  Rep.  214-!! 

Where 
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Sands  V.  Child,       Where  a  person  is  entitled  to  double  or  treble  costs,  not  only 
3  Lev.  3S5-       those  assessed  by  the  jury,  but  also  those  adjudged  de  incrcmento 
Storr  Carth.    '^^  *^^  court,  shall  be  doubled  or  trebled. 
321/   Skinn.  sss-  S.  C, 


Smith  V.  But  double  or  treble  costs  are  not  to  be  understood  to  mean, 

Dunce,  2  Str.^    according  to  their  literal  import,  twice  or  thrice  the  amount  of 
Pr.  674  5.         single  costs.     Where  a  statute  gives  double  costs,  they  are  cal- 
culated thus:    I.  The  common  costs,  and  then  half  the  common 
costs.     2.  If  treble  costs,   1 .  the  common  costs ;  2.  half  of  these; 
and  then  half  of  the  latter. 


(D)  Of  awarding  the  Defendant  his  Costs. 

(a)  Extends       "D  Y  the   23  H.  8.  c.  15.  it   is   enacted,   Tliat  in  any  suit  in  a 

not  to  an  ac-  court  of  record,  or  elsewhere,  in  any  action,  bill,  or  plaint 

escape-  for       of  trespass,  upon  5  Rich.  2.,  debt  or  covenant,  upon  any  specialty 

though  within  or  contract,    detinue,   account  charging  as  bailiff  or  receiver, 

the  equity  of  case,  or  (a)  upon  any  statute  for  any  offence  or  wrong  {b)  per- 

Westm.2.  that  gonal,  immediately  done  to  the  plaintiff,  if  the  (f )  plaintiff  after 

fnvcs  it  cisainst  . 

the  warden  of  C'^)  appearance  of  the  defendant  be    {e)   nonsuited,  or  [f)  any 

the  Fleet,  yet  (g)  verdict  {h)  pass  by  lawful  trial  against  the  plaintiff,  the  de- 
it  is  not  pro-  fendant  (/)  shall  have  judgment  to  recover  his  costs,  to  be  taxed 
'^Th^^^T"  by  the  judge  of  the  court,  and  the  defendant  shall  have  such  pro- 
tute  because  ^^^^  ^^^  execution  for  the  same  as  the  plaintiff  should  have  had, 
no  mention  is  in  case  the  judgment  had  been  for  him. 
made    of   the 

statute  in  the  declaration;  and  this  was  no  personal  wi'ong.  2  Leon.  9.  4  Leon.  i8a.  but 
qu. — Nor  to  an  action  upon  8  H.  6.  c.  9.  for  a  forcible  entry,  for  that  was  no  personal  wrong; 
and  the  writ  says  quod  dissemvii.  2  Leon.  9.  4  Leon.  183. — So,  it  extends  not  to  an  ac- 
tion upon  I  &  2  P.  &  M,  c.  12.  for  unlawfully  impounding  a  distress.  2  Leon.  52.  3  Leon.  92. 
And  the  rather,  because  this  action  is  grounded  upon  a  subsequent  statute. — Nor  to  an  ac- 
tion upon  5  Eliz.  c.  9.  for  perjur)-.  Hut.  22.  Brownl.  66.  Cro.  Eliz.  177. —  So,  it  extends 
not  to  an  action  upon  2  E.  6.  c.  13.  for  not  setting  forth  tithes,  because  a  mere  non-feasance, 
and  no  personal  wrong  2  Inst.  651.  Nov,  32.  (Zi)  It  extends  not  to  an  assise.  Brownl.  28, 
29.  (c)  Otherv^ise,  if  he  is  an  infant,  for  commencing  his  suit  by  guardian,  there  can  be  no 
malice  supposed  in  him.  Cro.  Eliz.  32-  4"  ^'"^^  Bulst.  189.  —  Nor  to  persons  who  sue  i>i  aider 
droit ;  for  which  vide  infra,  concerning  executors  and  administrators,  {d)  For  this  vide  2  Lev. 
81.  {e)  Seciis,  if  the  original  be  discontinued.  Leon.  105.  Hut.  36.  Cro. Car.  575. — 
The  plaintiff,  the  day  before  the  trial,  came  into  court,  and  entered  a  Jiolle  proseq:.',  and 
whether  the  defendant  should  have  costs.  Hard.  152.  dubitatur.  (/')  Though  special.  Cro. 
Eliz.  465.  Hard.  152.  {g)  In  covenant  against  two  for  not  building,  judgment  is  given 
against  one  by  default,  and  the  other  pleads  performance,  and  it  is  found  for  him;  the  plaintitf' 
can  have  no  judgment,  but  the  defendant  shall  have  his  costs.  Lev.  63.  (//)  Not  upon  de- 
murrer that  goes  to  the  writ  only;  secus,  if  to  the  action.  And.  117.  vide  Hard.  152  ,  Cro. 
Car.  S23->  March,  30.  and  8&9W.  c.  10.  by  which  it  is  now  certainly  given,  [i)  Though 
judgment  is  not  given  upon  the  nonsuit,  but  upon  the  insufficiency  of  the  pleading.  Moor, 
625.  Winch.  69.  2  Bulst.  248.  Godb.  220.  S^  vide  Dyer,  32.  Cro.  Ja.  159.  In  attaint 
brought  by  plaintiff,  and  first  verdict  afFumed,  the  defendant  shall  not  have  costs,  because, 
if  the  plaintiff  had  succeeded  in  the  attaint,  he  should  have  had  such  costs  only  as  in  the 
first  action,  if  found  for  him,  but  not  more  in  respect  (5f  the  attaint.  Daly  v.  Bellamy,  Cro. 
Car.  J42.  Sir  Wm.  Jones,  43a.  S.  C.     March,  24.  S.  C. 

[By  St.  24  H.  8.  c.  8.  plaintiffs  suing  to  the  use  of  the  king  in 
any  action  whatsoever,  are  exempted  fi-om  the  payment  of  costs, 
when  they  are  nonsuited,  or  a  verdict  passeth  against  them.] 
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Byst.  4Ja.  I.  c.  3.  "  if  any  person  or  persons  shall  com- 
*'  mence  or  sue  in  any  court  of  record,  or  in  any  other  court,  any 
"  action,  bill,  or  plaint  of  trespass,  or  eject ione  Jirmcv,  or  any 
♦'  other  action  whatsoever,  wherein  the  plaintiff  or  demandant 
"  might  have  costs,  (in  case  judgment  should  be  given  for  him,) 
"  and  the  plaintiff  or  plaintiffs,  demandant  or  demandants,  in 
"  any  such  action,  bill,  or  plaint,  after  appearance  of  the  de- 
*'  fendant  or  defendants,  be  nonsuited ;  or  any  verdict  happen  to 
"  pass  by  any  lawful  trial  against  the  plaintiff  or  plaintiffs,  de- 
"  mandant  or  demandants,  in  any  such  action,  bill,  or  plaint, 
"  then  the  defendant  or  defendants  in  any  such  action,  bill,  or 
"  plaint,  shall  have  judgment  to  recover  his  costs  against  every 
"  such  plaintiff  and  plaintiffs,  demandant  and  demandants,  to 
"  be  assessed,  taxed,  and  levied  in  manner  and  form  as  costs  in 
"  the  actions  therein  recited  are  to  be  assessed,  taxed,  and  levied 
"  in  and  by  the  said  law  of  23  H.  8." 

If  the  plaintiff  be  nonsuited,   he  shall  not  be  permitted,  in  Ladd  v. 
order  to   deprive  the  defendant  of  costs,  to  allege  the  insuf-  }^'"'Sht,  Moor, 
ficiency  of  his  own  declaration  to  entitle  him  to  costs,  in  case  he  j^nappe  z  Ro. 
had  obtained  a  verdict.  Rep.  213. 

Palm.i47.S.C. 
Pritohard  v.  Williams,  Godb.  ■>,%<).  Semb.  Anon.  Id.  345.  S.  P.  unanimously  adjudged.  Drury 
V.  Fitch,  Hob.  219.  Hutt.  16.  S.  C.  Prichard  v.  Reynald,  Palm.  365.  Thomas  v.  Bligh,  3  Lev. 
327.  where  the  Reporter  takes  a  distinction  where  the  action  is  wholly  mistaken.  See  also 
Blyth  v.  Topham,  Cro.  Ja.  158. 

II  But,  where  at  the  trial  of  the  cause,  a  verdict  was  found  for  Cameron  v. 
the  plaintiff,  aHd  two  points  were  reserved  for  the  opinion  of  the  Reynolds, 
court;  one  of  which  was  a  ground  for  arresting  the  judgment,   iHiUlocki24. 
and  the  other  for  entering  a  nonsuit,  and  both  of  them,  on  ar- 
gument, were  determined  against  the  plaintiff;  the  court  refused 
to  order  a  nonsuit  to  be  entered,  but  arrested  the  judgment,  and 
thereby  fixed  each  party  with  his  own  costs,  as  the  defendant 
might  have  demurred  to  the  declaration.    Besides,  his  conduct  in 
the  transaction,  in  which  the  action  originated,  appeared  to  be 
somewhat  reprehensible. 

The  defendant  shall  have  his  costs,  where  the  plaintiff  is  non-  Hatt.v.Lissett, 

suited  in  a  homiyie  replevia?ido.  ^^'  ^'"-  ^"  ^' 

^  39- 

Or,  in  an  action  by  the  party  grieved  against  the  hundred,  Greetham  v. 
upon  the  statute  9  Geo.  i.  c.  22.  §  7.  ThSilr^Burr 

1723. 

So,  in  general,  where  a  penalty  is  given  by  a  statute,  though  The  Mayor  of 
subsequent  to  that  of  Gloucester,  to  the  party  grieved,   if  the  P|.yni?"th  v. 
plaintiff  be  nonsuited,  or  a  verdict  pass  against  him;  because  WiUes'sRep. 
the  plaintiff  in  such  a  case  would  have  had  costs  if  he  had  440. 
succeeded. 

If  the  plaintiff  be  nonsuited,  the  defendant  shall  have  costs,  Laiston's  case, 
although  he  may  have  pleaded  an  insufficient  plea  in  bar.jj  Codb.  220. 

Though  the  nonsuit  be  upon  a  variance  of  the  nisi  prim  roll  Read  v.  Grap- 
from  the  plea  roll,  and  so  immaterial,  yet  the  defendant,  it  ^er,  Sir  Thos. 
seems,  shall  have  costs  at  the  discretion  of  the  court.  ^^y*"*  ^^' 

But 
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I  Brownl.  28.  But  the  defendant  shall  not  have  costs,  if  the  plaintiff  be  non- 
suited in  an  assise,  because  it  is  not  wdthin  the  words  of  the 
statute. 

Laiston's  case,       Nor,  when  there  is  a  default  in  the  original   writ,    and  the 

Godb.  220.  plaintiff  is  afterwards  nonsuited;  because  when  the  original  is 
abased,  it  is  as  if  no  suit  had  been. 

Greenhill,  v.  [Nor,  where  there  is  a  plea  in  abatement,  which  the  plaintiff 

Shepherd,         confesses  to  be  true,  and  enters  a  nil  capiat  per  breve.     Seciis,  it 

Allen'v^'^^     would  seem,  if  tlie  plaintiff  move  to  quash  the  writ  before  plea 

Maxey,*  pleaded,  {a) 

Barnes,  120. 

Pocklington  v.  Peck,  i  Str.  638.    («)  Id.  ibid.  Huet  v.  Whitebread,  Ca.  Pr.  C.  P.  74.  Pr.  Reg. 

78.     Poole  V.  Bradfield,  Barnes,  431. 

Aplin  V.  Con-       But,  if  issue  be  taken  on  a  plea  in  abatement,  and  the  plaintiff 

*t^hle,  I  Ca.      jjg  nonsuited  at  the  trial  of  it,  the   defendant  shall   have  his 

'^'    ■    '^^'      costs;  for  if  the  issue  were  found  for  the  plaintiff,  it  would  be 

peremptory,  and  he  would  have  costs.] 
Bell  V.  Potts,         Ij  Where  in  an  action  on  the  case  the  plaintiff  recovered  a 
5  East,  49-        verdict,  and  had  judgment  in  C.  B.,  which  judgment,   upon  a 

bill  of  exceptions  returned  into  B.  R.,  was  reversed,   and  the 

plaintiff  took  nothing  hy  his  bill ;  the  defendant  could  not  have 

costs.  II 
DaviesV.  [If  a  defendant   remove  proceedings  from   a  county-court  by 

James,  i  T.       Hecordari  facias  loquelam  into  one  of  tha  superior  courts,   and 
■K-ep.  371.  gjgj^  judgment  oi non-pros  for  the  non-appearance  of  the  plaintiflfi 

he  is  entitled  to  costs. 
Gealev.Chap-       In  the  case  of  a  set-off',   the  indorsement  on  the  postea  of  the 
man,  Ca.  Pr.      g^^  ^j^g  jq  fj^g  defendant  on  the  balance  of  the  accounts  is  equi- 
L.  P.  65.  valent  to  a  verdict,  so  as  to  entitle  him  to  costs. 

Rex  V.  Mid-  It  seems,  that  upon   a  nonsuit,  the  defendant  ought  to  be 

lam,  3  Burr.      allovv^ed  all  such  costs  as  have  been  incurred  bj'  taking  the  ne- 
^'H°r  \x\(^  ^     cessary  measures  for  his  defence  in  the  action.] 

1  Str-  300. 

II  If  the  plaintiff  be  nonsuited  in  an  action  against  several  de- 
Jordan  V.  fendants,  he  may  pay  the    costs   to  any  one  of  them    at    his 
Harper,  i  Str.      ,       .       '  J    i    J  J 
5i6.Duthyv.    election. 
Tito,  2Str.i2o3-acc. 

2  Com.  Dig.  If  the  plaintiff  be  nonsuited  for  a  fault  in  his  declaration, 
5JO-                  though  divers  defendants  appear  severally,  yet  they  shall  have 

only  the  costs  of  one  nonsuit. 

By  St.  43  Geo.  3.  c.  46  §  3.  "  In  all  actions  to  be  brought  in 
"  England  or  Ireland,  wherein  the  defendant  or  defendants  shall 
"  be  arrested  and  held  to  special  bail,  and  wherein  the  plaintiff 
'*  or  plaintiffs  shall  not  recover  the  am^ount  of  the  sum  for  which 
"  the  defendant  or  defendants  in  such  action  shall  have  been  so 
"  arrested  and  held  to  special  bail,  such  defendant  or  defendants 
"  shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to  the 
"  custom  of  the  court  in  which  such  action  shall  have  been 
"  brought ;  provided  that  it  shall  be  made  appear  to  the  satis- 
"  faction  of,  the  court  in  which  such  action  is  brought,  upon 

"  motion 
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*'  motion  to  be  made  in  court  for  that  purpose,  and  upon  hear- 
*'  iug  the  parties  by  affidavit,  that  the  plaintiff  or  jilaintiffs  in 
"  such  action  had  not  any  reasonable  or  probable  cause  for 
"  causing  the  defendant  or  defendants  to  be  arrested  and  held 
"  to  special  bail  in  such  amount  as  aforesaid  ;  and  provided  such 
"  court  shall  thereupon,  by  a  rule  or  order  of  the  same  court, 
*'  direct  that  such  costs  shall  be  allowed  to  the  defendant  or  de- 
"  fendants;  and  the  plaintiff  or  plaintiffs  shall,  upon  such  rule 
"  or  order  being  made  as  aforesaid,  be  disabled  from  taking  out 
*'  any  execution  for  tlie  sum  recovered  in  any  such  action,  un- 
"  less  the  same  shall  exceed,  and  then  in  such  sum  only  as  the 
"  same  shall  exceed  the  amount  of  the  taxed  costs  of  the  de- 
*'  fendant  or  defendants  in  such  action ;  and  in  case  the  sum 
"  recovered  in  any  such  action  shall  be  less  than  the  amount 
"  of  the  costs  of  the  defendant  or  defendants  to  be  taxed  as  afore- 
"  said,  then  the  defendant  or  defendants  shall  be  entitled,  after 
*'  deducting  the  sum  of  money  recovered  by  the  plaintiff  or 
*'  plaintiffs  in  such  action  from  the  amount  of  his  or  their  costs 
*'  to  be  taxed  as  aforesaid,  to  take  out  execution  for  such  costs, 
"  in  like  manner  as  a  defendant  or  defendants  may  now  by  law 
"  have  execution  for  costs  in  other  cases." 

'   The  mere  circumstance  of  a  defendant  having  been  arrested  iHullockjiji. 
and  holden  to  special  bail  for  a  larger  sum  than  that  which  the  See  Fountam 
plaintiff  recovered,  is  not  of  itself  sufficient  to  warrant  an  appli-  j'xJimT'60. 
cation  by  the  defendant  for  costs  under  this  act ;  but,  it  would  Younie  v. 
seem,  that  the  want  of  a  reasonable  or  probable  cause  for  so  Mullison, 
arrestinor  and  holdino;  him  to  bail  ought  to  be  made  out  by  ^  Smith's  Rep. 
cu'cumstances    similar    to   those  which  would   be   reqmred    to  ^ 
enable  a  defendant  to  maintain  an  action  for  a  malicious  arrest. 

The  act  seems  to  relate  only  to  cases  where  the  plaintiff  does  not  Rouveroy  v. 
recover  by  the  verdict  of  a  jury  the  amount  of  the  sum  for  which  -^  ^  ""' 
he  has  arrested  and  holden  the  defendant  to  bail.     Therefore  ^l^j-ke  'v°' 
where  the  plaintiff  having  arrested  and  holden  the  defendant  to  Fisher, 
bail  for  50/.  took  out  of  court  20/.  which  the  defendant  had  i  Smith's  Rep. 

paid  in  and  proceeded  no  further,  the  court  of  K.  B.  did  not  428.  Lunh- 
1-11       11-1  -IT.  /    X  waite  V.  Bel- 

thnik  the  defendant  entitled  to  costs,  [a)  lj„„y  a  Smith's 

Rep.  667.  Cammack  v.  Gregory,  lo  East,  525.  (a)  In  the  case  of  Laidlaw  v.  Cockburn, 
7,  N  R.  76.  Rooke  and  Chambre,  Justices,  were  clearly  of  opinion  in  a  similar  case  in  C.P. 
that  this  was  within  the  act :  but  they  ultimately  discharged  the  rule  on  the  merits. 

Where  a  verdict  ^q.%  taken  at  the  trial  for  a  nominal  sum,  i  Hullock,r34. 
subject  to  an  order  of  reference  for  ascertaining  the  amount  of  ^^^^^:  P""^" 
the  damages,  by  which  the  costs  were  directed  to  abide  the  p^'^th  ed. 
event  of  the  award,  and  the  arbitrator  found  a  less  sum  to  be  887.  n.  Burns 
due  to  the  plaintiff  than  that  for  which  the  defendant  had  been  y.  Palmer, 
arrested ;  the  court  held  that  the  sum  so  found,  and  for  which  '"  '^^,^^-  ^• 
judgment  was  afterwards  given,  was  to  be  considered  as  a  sum  j^  p^  j-^^'^^' 
recovered  within  the  meaning  of  this  act,  so  as  to  entitle  the 
defendant  to  apply  for  costs. 

Vol.  II.  X  Where 
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Anon.  WTiere  the  defendant  had  been  arrestsed  for  the  price  of 

a  Smiths  Rep.  coals,  considered  as  full  measure,  and  the  plaintiff  recovered 
less  than  the  sum  sworn  to,  the  defendant  was  allowed  his  costs 
upon  this  statute;  the  plaintiff  having  previously  to  the  arrest 
compounded  a  penal  action  for  delivering  the  same  coals,  as 
being  short  of  measure. 

The  statute  of  8  Eliz.  c.  2.  recites,  that  "  where  divers  per- 

"  sons  of  their  malicious  minds  and  v.dthout  any  just  cause  do 

"  many  times  cause  and  procure  others  of  the  queen's  subjects 

*'  to  be  very  much  molested  and  troubled  by  attachments  and 

*'  arrests  made  of  their  bodies,  as  well  by  process  of  latitat, 

*'  alias,  Sf  phiries  capias,  sued  out  of  the  court  commonly  called 

"  the  King's  Bench,  as  also  by  plaint,  bill,  or  other  suit  in  the 

"  court  commonly  called  the  Marshalsea,  and  within  the  city 

"  of  London,    and  other    cities,    towns  corporate,   and  places 

"  where  any  liberty  or  privilege  is  to  hold  pleas  of  debt,   tres- 

"  pass,   and  other  personal  actions  and  suits;   and  when  the 

"  parties  that  be  arrested  or  attached  are  brought  forth   to 

**  answer  to  such  actions  and  suits  as  shall  be  objected  against 

"  them,  then  many  times  there  is  no  declaration  or  matter  laid 

*'  against  the  parties  so  arrested  or  attached,  whereunto  they 

"  may  make  any  answer;  and  so  the  party  arrested  is  very 

"  maliciously  put  to  great  charges  and  expences  without  any 

"  just  or  reasonable  cause;  and  yet  nevertheless  hitherto,  by 

*'  order  of  the  lav,-,  the  party  so  grieved  and  vexed  could  never 

"  have  any  costs  or  damages  to  him  to  be  judged  or  awarded 

if  3-  "  for  the  said  unjust  vexation  and  trouble:  for  remedy  whereof, 

■  "  be  it  enacted,  tliat  when  and  as  often  as  any  person  and  per- 

"  sons  shall  sue  forth,  or  by  any  means  cause  or  procure  to  be 

"  sued  forth   of  the  said  court  commonly  called  the   King's 

"  Benchj  any  of  the  writs  or  iirocess  before  mentioned  against 

'*  any  person  or  persons  v.hich  upon   the  same  writ  or  v.rits 

"  shall  happen  to  be  arrested,  or  which  shall  appear  upon  the 

^  return  of  any  of  the  said  writs  or  process,  and  shall  put  in 

"  his  or  their  bail  or  bails  to  answer  such  suit  as  shall  be 

"  objected  against  him,  according  to  the  common  order  of  the 

"  court;  that  then  in  every  such  case  if  the  party  or  parties  at 

"  whose  suit,  means,  or  procurement,  the  same  writ,  writs,  or 

'*  process  was  obtained  or  sued  forlhj  do  not,  within  three  days 

*'  next  after  such  bail  had  and  taken,  put  into  the  same  court 

"  his  or  their  declaration  against  the  same  party  or  parties 

•'  against  wjiom  such  writ  or  process  shall  be  sued;  or,  if  after 

**  declaration  had  mid  put  into  the  same  court,  the  plaintiff  in 

"  such  case  shall  not  prosecute  the  same  with  effect,  but  shall 

"'*  willingly  and  appareni  'y  to  the  court  suffer  his  or  their  said 

/*  suit  to  be  delayed,  or  ,shali,  after  declaration  so  had,  suffer 

**  the  same  suit  to  be  discoi  (tinued,  or  otherwise  shall  be  non- 

**  isuit  in  the  same;  that  thci  ^  ^"  every  such  case,  the  judges  of 

'**  the  same  court  for  the  titii  ^  being  shall  by  their  discretions 

<K.  from  time  to  time  as  thev    *^^^^^  ^^^  ^^  perceive  any  such 

•  ^  «  default 
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*••  default  to  be  in  the  party  or  parties  at  whose  suit,  means,  or 
'•'  procurement  such  writs  or  process  was  sued  forth,  award  and 
*'  adjudge  to  every  person  and  persons  so  arrested,  vexed, 
"  molested,  or  troubled  by  such  writs  or  suits  his  and  their 
'*  costs,  damages,  and  charges  by  any  means  sustained  by 
"  occasion  of  any  such  writs,  process,  arrests,  or  suits  taken, 
"  sued,  or  had  against  him,  to  be  paid  by  such  person  or  per- 
"  sons  that  so  doth  or  shall  cause  or  procure  any  such  writ  or 
"  process  to  be  sued  forth  as  is  aforesaid." 

The  third  section  of  the  act  gives,  in  like  manner,  costs  to  a 
defendant  attached  or  arrested  to  answer  any  suit  in  the  Mar- 
shalsea  or  any  other  of  the  inferior  courts  therein  mentioned,  in 
case  the  plaintiff  do  not  declare  in  due  time,  or,  afterwards, 
delay  or  discontinue  his  suit,  or  be  nonsuited. 

By  St.  13  Car.  2.  st.  2.  c.  2.  §3.  unless  the  plaintiff  who  has  The  reason 

sued  a  writ,  bill,  or  process  out  of  the  Court  of  King's  Bench  ^^^7  this  act 

or  Common  Pleas  shall  put  into  the  court  from  w^hich  it  issued  Sf "?' ^f    p 
,.,.„,,.  '   .  ,  ,  1    .      the  statute  01 

nis  bill  or  declaration  agamst  the  person  thereupon  arrested  m  g  ehz.  to  the 

some  personal  action  or  ejectionc  firnue  of  lands  or  tenements  court  of  C.  P. 

before  the  end  of  the  term  next  following  after  appearance,   a  seems  to  be 

nonsuit  mav  be  entered  in  the  said  courts  respectively;  and  the  ^^^..-L"^? 
,   ^      ,-',,,    ,  .     ,  ^  ''  '.  ,     practice  ot 

deiendant  shall   have  judgment  to  recover  costs  agamst   such  that  court  the 

plaintiff^  to  be  assessed,  taxed,  and  levied  in  such  manner  and  plaintiff  could 
according  as  it  is  provided  by  the  statute  for  costs  made  in  the  "*^*  disconti- 
twenty-third  year  of  King  Henry  the  Eighth.  SoutThl 

express  leave  of  the  Court,  which  would  not  be  granted  but  upon  payment  of  costs,  so  that  a 
itatutable  provision  for  costs  would  have  been  unnecessary  in  that  case.  Say.  Costs,  Zz* 
1  Leon.  103. 

In  every  case  of  a  discontinuance  by  the  plaintiff,  hy  leave  of  Comb.  299, 
the  courts  the  defendant  is  entitled  to  costs.  y^i-  Bull. 

N.P.  332. 

Burt.Pr.  Exch.  155, 

Upon  a  rule  to  discontinue,  it  is  incumbent  upon  the  plaintiff  Whitmore  v. 
to  get  an  appointment  from  the  master  to  tax  the  costs,  and  Williams, 
serve  a  copy  of  it  on  the  defendant's  attorney;  for  the  service  of     -i-^eP'76j. 
a  rule  to  discontinue  docs  not,  of  itself,  without  an  appointment 
to  tax  the  costs,  operate  as  a  discontinuance  of  the  action.     The  Stokes  v. 
plaintiff  is  not,  however,  liable  to  an  attachment  for  non-pay-  ^oodeson, 
ment  of  the  costs  taxed  upon    the  common   rule  for  a  discon-  7    •    ep.   . 
tinuance ;    but,    as    this    rule  is   conditional,    and    no    stay  of 
proceedings  unless  the  costs  be  paid,  the  action  will  not  be 
discontinued,  and  the  plaintifl'  may  be  compelled  to  proceed 
therein. 

No  costs  are  payable  upon  a  discontinuance  in  law,  or  on  Comb.  325. 
a  demurrer.  ^  ^^'^-  ^4»- 

Where  a  plaintiff  discontinues,  by  leave  of  the  court,  in  a  Devenish  y. 
species  of  action  wherein  the  defendant,  in  case  he  obtained  a  ^?'p^'"'  ^"^^- 
verdict,  would   be  entitled  to  double  costs,   it  must  be  upon  ^4  '^i^'cn 
payment  01  double  costs.  2  Barnardist. 

373-43«'449-  S.Ci 
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Styl.  s66. 


I  Salk.  178. 
Carth.  86. 
I  Show.  63. 

1  Str.  76. 
I  Saund.  39. 

Pyra  v.  War- 
ren, Barnes, 
169. 


Cooper  V. 
Tiffin,  3  T. 
Rep.  511. 

Milliken  v. 
Fox,  I  Bos.& 
Pull.  15  7. 


Dibben  v. 
Cooke,  2  Str. 
1005.  Poole  V. 
Boulton, 
Barnes,  139. 
Ingle  V. 
Wordsworth, 
3  Burr.  1284. 

Duke  of  Nor- 
folk V.  An- 
thony, aTidd's 
Pr.  890.  4  ed. 

Thrustout  V. 
Woodyear, 
Barnes,  131, 


COSTS. 

The  Court,  on  motion,  gave  the  plaintiff  leave  in  one  case  to 
discontinue,  where  he  was  under  a  peremptory  rule  to  try  the 
next  term,  on  condition  of  paying  good  costs  to  the  defendant. 
And  the  plaintiff  may,  by  leave  of  the  Court,  discontinue  after 
.  a  special  verdict,  but  such  leave  is  never  given  after  a  general 
verdict,  or  a  writ  of  inquiry  executed  and  returned,  or  after  a 
peremptory  rule  for  judgment  on  demurrer.  But  after  demurrer 
argued  and  allowed,  a  discontinuance  has  been  permitted,  where 
there  was  a  mistake  in  pleading. 

The  Court  refused  to  permit  a  plaintiff  to  discontinue  upon 
payment  of  costs  after  judgment  given  on  demurrer  for  him, 
but  not  entered  on  record,  and  a  writ  of  error  brought,  and 
bail  put  in  thereon,  without  payment  of  costs  on  the  writ  of 
error. 

The  entry  of  a  noli  prosequi  by  the  plaintiff  is  a  discontinu- 
ance within  this  act,  and  the  defendant  is  consequently  entitled 
to  costs. 

But,  if  a  noli  prosequi  be  entered  upon  one  of  the  counts  of 
the  declaration,  after  it  has  been  demurred  to,  the  Court  will 
not  in  that  stage  of  the  proceedings  determine  a  question  of  costs 
respecting  such  a  count,  the  right  to  costs  being  a  matter  for 
future  consideration. 

By  St.  8&9W.  3.  c.  II.  "  where  several  persons  shall  be 
*^  made  defendants  to  any  action  or  plaint  of  trespass,  assault, 
*'  false  imprisonment,  or  ejectione Jirmce,  and  any  one  or  more 
"  of  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
"  every  person  or  persons  so  acquitted  shall  have  and  recover 
"  his  costs  of  suit,  in  like  manner  as  if  a  verdict  had  been 
"  given  against  the  plaintiff"  or  plaintiffs,  and  acquitted  all  the 
**  defendants;  unless  the  judge,  before  whom  such  cause  shall 
"  be  tried,  shall  immediately  after  the  trial  thereof,  in  open 
"  court,  certify  upon  the  record  under  his  hand,  that  there  was 
"  a  reasonable  cause  for  making  such  person  or  persons  a 
"  defendant  or  defendants  to  such  action  or  plaint." 

This  act,  like  every  other  act  relating  to  costs,  is  to  be 
construed  strictly  and  according  to  the  letter :  for  costs  are 
considered  (perhaps,  not  very  correctly,)  as  in  the  nature  of  a 
penalty.  Hence  it  hath  been  adjudged,  that  neither  case  for  a 
tort,  trover,  replevin,  nor  informations  are  within  it. 

I  Bl.  2,SS-     Regina  v.  Danvers,  1  Salk.  194. 

Neither  doth  it  extend  to  an  action  of  debt  upon  bond  against 
executors,    one  of  whom  was  acquitted  on  the  plea  of  plene    ' 
administravit  prceter. 

Upon  the  trial  of  an  ejectment  all  the  defendants  were  found 
guilty  except  one,  who  was  found  not  guilty,  and  his  costs  were 
taxed  on  the  postea,  the  judge  not  having  certified  that  there 
was  a  reasonable  cause  for  joining  him  in  the  action.  He  after- 
wards applied  to  the  Court  that  he  might  be  allowed  a  third 
part  of  defendant's  common  costs,  and  all  his  extraordinary 

14  costs. 
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costs.  But  it  appearing  to  be  nothing  more  than  a  contrivance 
to  fix  the  plaintiff  with  the  extraordinary  costs,  which  had  been 
incurred  on  account  of  all  the  defendants,  to  one  of  whom  this 
defendant  was  tenant,  and  indemnified  by  him,  the  Court  dis- 
charged the  rule  with  costs. 

So,   where  on   a  joint   plea  of  not  guilty  to  trespass    and  Hughes  v. 
assault  one  of  the  defendants  was  found  guilty  with  i^.  damages  ^!?i"y>    . 
and  \s.  costs,  and  the  other  was  acquitted,  the  latter  was  allowed  g^lw^i-a 
only  40.?.  costs.     The  Court  observed,  that  if  they  had  pleaded 
separately,  it  might  have  been  different ;  but,  as  they  had  pleaded 
jointly,  it  would  be  making  the  plaintiff  pay  the  costs  of  the 
other  defendant  to  allow  increased  costs  to  this  defendant. 

If  one  of  several  defendants  let  judgment  go  by  default,  and  Tilly  and 
the  other  plead  a  plea,  whicli  goes  to  the  whole  declaration,  and  body's  case, 
shews  that  the  plaintiff  had  no  cause  of  action,  and  such  plea  p^i-ker  v^. 
be  found  for  him,  he  shall  have  costs ;  and  the  plea  being  an  Lawrence, 
absolute  bar  to  the  action,  the  other  defendant  shall  have  the  Hob.  70.  Por- 
advantage  of  it,  and  shall  not  pay  costs  to  the  plaintiff  upon  the  *^J!  ^-  Harris, 
judgment  by  default.  \  81X76^  and 

I  Keb.  384.  Semb  S.  C.  by  the  name  of  Boulter  v.  Ford.  Biggs  v.  Benger,  a  Ld.  Rayni. 
1372.  8  Mod.  217.  S.  C.  I  Str.  6io.  S.  C.  Langdon  v.  Vinicomb,  Ca.  Pr.  C.  P.  107.  Shrubb 
V.  Barret,  jH.  Bl.  28. 


But,  if  the  plea  pleaded  by  one  of  several  defendants  be  merely  i  Hullock,i43. 
-   personal   discharge    as    to   him,    and  do  not  constitute   an  ^^^^  wm"^" 
answer  to  the  action,   the  plaintiff  will  not  be  precluded  by  a    ^™'  *    ^  *'  ^' 


verdict  on  such  a  plea  for  the  party  pleading  it  from  recovering 
his  damages  and  costs  against  tiie  other. 

By  §  2.  of  St.  8  &  9  W.  3.  c.  1 1,  if  upon  any  demurrer  by  a 
plaintiff  or  demandant  in  any  action  in  any  court  of  record, 
judgment  shall  be  given  against  him,  the  defendant  or  tenant 
shall  have  judgment  to  recover  his  costs,  and  have  execution 
for  the  same  by  capias  ad  sat isfaciendam^Jieri  facias,  or  elegit. 

The  demurrer  meant  by  this  statute  is  a  demurrer  to  the  iHullock,i45. 
merits,  upon  which  the  Court  may  decide  the  right  of  action,  Thomas  v. 
and  give  final  iudgment.     Upon  a  iudgment  on  a  demurrer  to  ,  ^^  '  / ^ 
a  plea  m  abatement  a  defendant  is  not  entitled  to  his  costs,  Raym.  337. 
because  the  judgment  in  that  case  is  not  final,  nor  is  the  right  S.C.  Garland 
of  action  thereby  determined.     Besides,  it  was  the  intention  of  v.  Extend, 
the  act  to  give  costs  to  the  defendant  only  where  the  plaintiff  ^  -^^  ^^ym 
would  have  been  entitled  to  them  in  case  judgment  had  been  992,  s.C. 
given  for  him,    and  upon  a  judgment  in  his  favour  upon   a  Miller  v.  Sea- 
demurrer  to  a  plea  in  abatement  the  plaintiff  has  no  costs.  f'''*^^  Jf  ^^* 
*■                                         ^  Pr.  C.P.  aj. 

Thrale  v.  Bp.  of  London,  i  H.  Bl.  530. 

In  an  action  of  trespass  and  assault  for  criminal  conversation  Cooke  v. 
with  the  plaintiff's  wife,  the  defendant  pleaded  two  pleas,  viz.  ^'^^'^''v^.,^"'"''' 
not  guilty,  and  not  guilty  infra  sex  annos.     ^)n  the  former  plea  ^'^•^  *    ^  **  ^' 
issue  was  joined,  and  to  the  latter  the  plaintiff  demurred.  Before 
the  arguing  of  the  demurrer  the  issue  joined  on  the  first  plea 
was  tried,  and  a  verdict  was  foimd  thereon  for  the  plaintiff  with 
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50Z.  damages.  Afterwards  the  demurrer  was  argued  and  ad- 
judged for  the  defendant.  Under  these  circumstances  it  was 
holden,  that  the  defendant  should  have  judgment,  and  also  the 
costs  of  the  demurrer,  but  that,  upon  the  trial,  there  should  be 
no  costs  on  either  side. 

By  St.  3  Ja.  I.  c.  15.  §  4.  "  If  in  any  action  of  debt,  or  action 
*'  upon  the  case  on  an  assiimpsit  for  the  recovery  of  any  debt, 
*'  to  be  sued  or  prosecuted  against  any  the  person  or  persons" 
(therein  described)  "  in  any  of  the  king's  courts  at  Westminster, 
^^  or  elsewhere  out  of  the  court  of  Requests  in  the  city  of  Lon- 
*'  don,  commonly  called  the  court  of  Conscience,  it  shall 
**  appear  to  the  judge  or  judges  of  the  court,  where  such 
*'  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  reco- 
*'  vered  by  such  plaintiff  doth  not  amount  to  the  sum  of  forty 
"  shillings,  and  the  defendant  in  such  action  shall  duly  prove, 
*'  either  by  sufficient  testimony,  or  b}^  his  own  oath,  to  be 
*'  allowed  by  any  the  judge  or  judges  of  the  said  court,  where 
*'  such  action  shall  depend,  that  at  the  time  of  the  commencing 
*'  such  action,  such  defendant  was  inhabiting  and  resiant  within 
*'  the  city  of  London,  or  the  liberties  thereoFj  that  in  such  case 
*'  the  said  judge  or  judges  shall  not  allow  to  the  said  pLiintiff'  any 
*'  costs  of  suit,  but  shall  award  that  the  plaintiff'  shall  pay  so 
"  much  ordinary  costs  to  the  defendant,  as  the  defendant  shall 
*'  prove  before  the  said  judge  or  judges  it  hath  truly  cost  him  in 
"  the  defence  of  the  said  suit." 

The  riojht  of  suing  in  this  court  is  bv  the  statute  of  140.  2. 
c.  10.  (by  which  the  above  statute  is  ex})lained  and  confiimed) 
extended  to  every  citizen  and  freeman  of  London,  and  every 
other  person  inhabiting  within  the  city  or  its  liberties,  and  every 
person  renting  or  keeping  any  shop,  shed,  stall,  or  stand,  or 
seeking  a  livelihood  in  the  city  or  its  liberties,  against  any 
person  whatsoever  inhabiting  or  seeking  a  livelihood  within  the 
same  limits,  whilst  so  inhabiting  or  seeking  a  livelihood. 

By  §  12.  of  statute  39  &  40  G.  3.  c.  104.  which  recites  the 
above  acts,  and  extends  the  jurisdiction  of  this  court  to  the  re- 
covery of  debts  not  exceeding  five  pounds,  it  is  enacted,  that 
*'  if  any  action  or  suit  shall  be  commenced  in  any  other  court 
"  than  the  said  court  of  Requests,  for  any  debt  not  exceeding 
*'  the  sum  of  five  pounds,  and  recoverable  by  virtue  of  the  said 
*'  recited  acts,  or  of  this  act,  or  any  of  them,  in  the  said  court 
*'  of  Requests,  then  and  in  every  such  case,  the  plaintiff"  or 
«*  plaintiffs  in  such  action  or  suit,  shall  not,  by  reason  of  a 
"  verdict  for  him,  her,  or  them,  or  otherwise,  have  or  be  en- 
*«  titled  to  any  costs  whatsoever;  and  if  the  verdict  shall  be 
*'  given  for  the  defendant  or  defendants  in  such  action  or  suit, 
*'  and  the  judge  or  judges  before  wdiom  the  same  shall  be  tried 
•'  or  heard,  shall  think  fit  to  certify  that  such  debt  ought  to 
**  have  been  recovered  in  the  said  court  of  Requests,  then  and 
*'  so  often  such  defendant  or  defendants  shall  have  double  costs, 
"  and  shall  have  such  remedy  for  recovering  the  same  as  any 
15  "  defendant 
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**  defendant  or  defendants  may  liave  for  his,  her,  or  their  costs 
*'  in  any  cases  by  law." 

By  statute  23  G.  2.  c.  33.  it  is  enacted,  that  a  special  county 
court  shall  be  holden  at  least  once  a  montli  in  every  hundred  ot* 
the  county  of  Middlesex  by  the  county  clerk :  that  in  all  causes 
not  exceeding  the  value  of  forty  shillings,  the  county  clerk  and 
twelve  suitors  of  the  said  county  court  shall  proceed  in  a  sum- 
mary way,  and  from  time  to  time  make  such  order  or  decree 
therein,  as  they  shall  adjudge  agreeable  to  equity  and  good  con- 
science. §  19.  "  That  in  case  any  action  of  debt,  or  action  upon 
*'  asmmpsit  shall  be  commenced  and  prosecuto<l  in  any  of  his 
*'  majesty's  courts  of  record  at  IVcstmimler,  and  the  defendant, 
*'  at  the  time  of  such  action  brought,  shall  hve  or  reside  in  the 
*'  said  county  of  I'Jiddlesex,  and  be  liable  to  be  summoned  to  the 
*'  said  county  court,  and  the  jury,  upon  the  trial  of  such  cause, 
"  shall  find  the  damages  for  the  plaintiff  under  forty  shillings, 
"  unless  the  judge  shall  in  open  cou?t  certify  upon  the  back  of 
*'  the  record,  that  the  freehold,  or  title  to  the  plaintiff's  land 
*'  principally  came  in  question  at  such  trial,  no  costs  shall  be 
"  awarded  to  the  plai.ntifF  in  such  action,  but  the  defendant  shall 
*'  be  entitled  to  and  recover  double  costs  of  suit." 

If  a  man  be  sued  in  one  of  the  superior  courts  for  a  matter  Fennel  v.  Wal- 
arising  within  the  jurisdiction  of  the  court  of  Conscience  of  "s,  cited  in 
Lo7idon,  he  may  plead  the  statute  of  3  Ja.  i.  in  bar  of  the  action  ; 
or  should  he  omit  to  plead  it,  and  suffer  a  verdict  to  go  against 
him,  if  the  damages  thereby  given  are  under  forty  shillings,  he 
may  afterwards  take  the  benefit  of  the  statute  by  entering  a 
suggestion  on  the  roll. 

After  a  judgment  {a)  by  default,  and   a  writ  of  inquiry  exe-  Dunster  v. 
cuted,  and  damages  assessed  at  4/.  75.  6d.  the  court  upon  appli-  -^^J''  |.East, 
cation  of  the  defendant,  before  final  (/^)  judgment,  granted  a  rule  ^g^g  ^  Bos' 
for  staying  the  proceedings  upon  payment  of  the  damages  as-  &PulL  588. 
sessed  without  costs,  upon  an  affidavit  of  the  defendant's  residence  (a)  Brampton 
at  the  time  of  the  commencement  of  the  suit  within  the  jurisdiction  v.Crabb,  i  Str. 
of  the  London  court  of  Requests.  over-ruled. 

(i)  Barney  v.  Tubb,  a  H.  Bl.  351. 

Where  the  plaintiff  declared  for  more  than  forty  shillings,  and  Weston  v. 

obtained  a  verdict  for  only  thirty  shillings,  the  court  granted  a  Donelly,  Say. 

rule  for  entering  a  suggestion  on  the  record,  in  order  to  entitle  ^'^^^^t  °4' 
the  defendant  to  his  costs,  under  the  statute  of  22  G.  2.  c.  47.  for 
erecting  a  court  of  Requests  im  the  borough  of  So^ith'ncark,  the 
provisions  in  which  act  as  to  costs  are  similar  to  those  in  3  Ja.  i . 
C.15. 

But,  where  the  balance  is  reduced  by  a  set-off,  or  upon  an  issue  Pitts  v.  Car- 

on  a  plea  of  tender,  to  a  sum  under  forty  shillings,  the  defendant,  penter,  2  Str. 

though  within  the  jurisdiction  of  a  court  of  Conscience,  will  not  "^^g  j^ 

be  entitled  to  costs:    for  the  debt  at  the  commencement  of  the  Gross  v.  Fisher 

suit  exceeded  forty  shillings,  and  the  plaintiff' could  not  know  3  Wils.48.  Say. 

that  the  defendant  would  avail  himself  of  the  set-off,  or  plead  a  Costs, 65.  S.C. 

tar^Aar  Heaward  v. 
**'""®^*                                                                                               Hopkins,  Dougl.  448, 
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Horn  V. 
Hughes, 
8  East,  347. 
Clirkv.As- 
kew,  Id.  28. 

Bai.'jQian  v. 
Smith,  14  East, 
301. 

Fountain  v. 
Young, 
I  Taunt,  60. 


Porter  v.  Phil- 
pot,  14  East, 
344- 


Fomin  v.  Os- 
well,  Maule  & 
Selw.  393. 


Fitzpatrick  v. 
Pickering, 
a  Wils.  68. 
Barnes,  470. 
S.  C.  differ- 
ently reported, 
(a)  Jefferies  v. 

Keay  and 
another  v. 
Rigg,  I  Bos. 
&  Pull.  II. 

Wase  V. 
Wyburd, 
Dougl.  346. 


Butler  V. 

Grubb,  cited 
in  3  T.  Rep. 
139- 

Lees  V.Rogers, 
4  Taunt.  I  JO. 


But,  where  the  original  debt  had  been  reduced  below  the  sum 
of  five  pounds  by  part  payments  on   account,   before  the  com- 
mencement of  the  action ;  the  defendant  was  allowed  his  costs. 
The  decision  in  M'Collam  v.  Cai-r,  i  Bos,  &  Pull.  z8.  cordr.  over-ruled. 

So,  where  it  was  cut  down  at  the  trial  to  a  sum  under  forty 
shillings  by  the  plea  of  infancy. 

But  the  twelfth  section  of  the  act  for  the  court  of  Requests 
held  for  the  borough  o^  South-ooark  of  46  G.  3.  c.  87.  coi; taming 
an  exception  "  of  an}'  debt  for  any  sum,  being  he  balai.ee  of 
"  an  account  on  demand,  originally  exceeding  five  pounds ;''  a 
debt  originally  above  five  pounds,  but  reduced  by  partial  pay- 
ments below  that  sum,  is  within  the  terms  of  that  exctpliou. 

But,  where  a  demand  for  plumber's  work  and  new  materials 
found,  amounting  in  value  to  eight  pounds,  was  re(hiced  below 
five  pounds  by  the  plaintiff's  taking  the  old  lead,  and  allowing 
for  it,  instead  of  using  it  as  far  as  it  would  go,  in  which  case  tiie 
original  demand  would  have  been  under  five  pounds ;  this  was 
holden  not  to  be  a  demand  reduced  below  that  sum  by  balancing 
an  account  within  the  exception  of  this  act,  and  that  therefore 
the  plaintiff  was  deprived  of  his  costs. 

Where  the  plaintitf  in  assumpsit  failed  to  prove  his  special 
counts,  but  upon  the  common  counts  recovered  less  than  five 
pounds  upon  the  balance  of  an  account  rendered  to  him  by  the 
defendant,  which  contained  items  both  on  the  debet  and  credit 
side,  it  was  holden  that  he  was  deprived  of  costs  by 
39  &  40  Geo.  3. 

If  the  verdict  gives  less  than  forty  shillmgs  damages  in  an 
action  which  ought  to  have  been  prosecuted  in  a  court  of  Con- 
science, the  court  are  bound  to  allow  the  defendant  to  enter  a 
suggestion  upon  the  record,  unless  {a)  he  has  done  any  thing 
that  may  amount  to  a  waiver  of  his  right. 
Watts,  iN.R.  153. 

Where  a  general  jurisdiction  is  given,  the  court  of  Conscience 
has  the  trial  of  bankruptcy  as  incidental  to  it ;  and  therefore  if 
assignees  of  a  bankrupt  recover  a  sum  under  forty  shillings,  the 
defendant  shall  have  leave  to  enter  a  suggestion. 

If  a  personal  representative  bring  assumpsit  in  the  court  of 
King's  Bench,  and  recover  less  than  forty  shillings,  the  defend- 
ant, if  resident  within  the  county  of  Middlesex,  and  liable  to  be 
summoned  to  the  County  court,  is  entitled  to  enter  a  suggestion 
of  these  facts  on  the  roll  under  23  G.  2.  c.  33.  in  the  same 
manner  as  if  the  plaintiff  had  sued  in  his  own  right. 

If  a  cause  is  referred  to  arbitration,  and  the  costs  are  directed 
to  abide  the  event  of  the  suit ;  the  defendant  will  be  entitled  to 
them,  if  it  appear  by  the  award  that  the  origmal  debt  was  re- 
coverable in  a  court  of  Conscience. 

No  person  to  whom  any  debt  of  certain  descriptions,  not  ex- 
ceeding five  pounds,  is  owing  from  any  person  resident  within 
the  jurisdiction  of  the  Birmingham  court  of  Requests,  can  re- 
cover 
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covei'  any  costs,  if  he  sue  elsewhere  tlian  in  tliat  court ;    Mhcrc- 
soevor  the  plaintiff"  may  reside,  or  the  cause  may  accrue. 

But  a  citizen  of  London,  not  resident  in  London,  having  a  Webb  v. 
deraantt  under  forty  shillings   against   another  citizen  who  is  Brown,  5  T. 
resid'-'nt,  is  not  bound  to  sue  in  the  court  of  Requests  pursuant  ^^P--535- 
to  ihe   i-iG.  2.    c.  10.,  that   act  applying  only  to  cases  where 
boti;  plaintiff"  and  defendant  reside  within  the  jurisdiction. 

The  modf  of  proceeding  to  take  advantage  of  these  statutes  is  i  Hull.  177. 

eitlier  I y  plea  or  suggestion.     If  the  statute  erecting  the  court  Taylor  v.  Blair, 

contain  "^a   prohibitory  clause  that  710  action  for  any  debt  not  'p.^,.>te/v.  Ekl-* 

amounti-ig  to  so   miicli,   a?id  7r.coverahle  in  that  court,   shall  he  ing,iEast, 35 a. 

b)\  tight  by  any  person  residing  loithin  the  jurisdiction  in  any  other 

court,  the  defendant  can  only  take  advantage  of  it  by  plea  in  bar 

to  the  action  ;  or,  at  the  latest,  by  making  the  objection  at  the 

trial.     But,  if  there  be  no  such  clause,  he  may  apply  before,  or  Barney  v. 

in  the  same  term  in  which,  final  judgment  is  signed,  upon  an  Tubb,2H.  BI. 

affidavit  statir-g  the  proper  facts,  tor  leave  to  enter  a  suggestion  "H^* 

of  such   facts   on  the  roll.     This  suggestion  is  traversable,   if  Watchorn  v. 

any  of  the  facts  m  it  be  untruly  alleged :    or,  it  may  be  de-  Cook,  a  Maule 

murred  to,  if  the  facts    set  forth    are  not  sufficient  to  bring  ^  ^^^"f-  348. 

the  case  within  the  act.      And,   where  the  plaintiff'  demurred  Hickman  v. 

to  the  suu^estion,  which  was  adjudo-ed  against  him,  the  costs  of  Colley,  2  Str, 

i\ij  aDulication  were  allowed,  as  well  as  the  costs  of  the  trial  and  c  r-  u  I 

c  T  11  i  -1  1  •  r    I       377-  ^•*-"  but 

lormer  proceedmgs,  although  not,  strictiy  speakmg,  costs  01  me  not  S.P. 

defence. 

If  the  defendant  pay  into  court  a  sum  under  forty  shillings,  Cadwallader 
which  the  plaintiff"  accepts ;    the  plaintiff"  is  not  therefore  hable  v.  Batley, 
to  costs,  as  suing  for  a  sum  under  forty  shillings.  Anstr.  627. 

If  an  action  on  the  case  for  an  injury  to  a  house  for  which  the  Melton  v.  Gar- 
plaintiff  has  delivered  a  bill  of  \l.   \os.  be  commenced  in  one  of  "^^"tj  2.  N.  R. 
the  superior  courts,  the  proceedings  therein  may  be  stayed,  the    '** 
county  court  beuig  the  proper  tribunal  for  such  a  case. 

By  the   Welch  judicature  act  of  13  G.  3.  c.  51.  it  is  enacted,  («)  An  action 
that  in  personal  [a)  actions  tried  in  any  English  county,  where       covenant 
the  cause  of  action  arose,  and  tiie  defendant  resides  in  Wales,  if  j^  ^  personal 
the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  he  shall  action  within. 
be  nonsuited  and  jiay  the  defendant's  costs,  unless  it  be  certified  the  meaning  of 
by  the  iudge  that  the  fi'eehold  or  title  was  chiefly  in  question,  or  ^^^  .^*\ 

■*■  J.J3V1S  V    I  onc*i 

that  the  cause  was  proper  to  be  tried  in  an  English  county.  And  j  ]\t  r.  j^,.  ' 
by  §  2.  in  all  transitory  actions  wherein  it  shall  appear  at  the 
trial,  that  the  cause  of  action  arose,  and  the  defendant  was  resi- 
dent in  Wales,  and  the  plaintiff'  shall  not  recover  a  verdict  for 
ten  pounds,  and  it  shail  be  so  certified  by  the  judge ;  on  such 
facts  being  suggested  on  the  record,  a  judgment  of  nonsuit  shall 
be  entered,  and  the  plaintiff'  shall  pay  to  the  defendant  his  costs, 
deducting  thereout  the  sum  recovered  by  the  verdict.  |1 

By  8  &  9  W.  3.  §  3.  in  all  action's  of  waste,  debt  upon 
the  statute  for  not  setting  forth  tithes,  wherein  the  single  value 
or  damage  found  by  the  iury  shall  not  exceed  the  sum  of  twenty 

■LIT*'  ** 

nobles ;  and  m  suits  upon  a  scire  facias,  and  suits  upon  prohi- 
bitions. 
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bitions,  the  piaintifF  obtaining  juclgmetit  or  any  award  of  exe^ 
cution  alter  plea  pleaded,  or  demurrer  joined  therein,  shall  recover 
his  costs ;  and  it"  the  plaintiff' shall  become  nonsuit  or  discontinue-, 
or  a  verdict  pass  against  him,  the  defendant  i/iall  recover  his 
costs. 

(E)     What  Persons  are  entitled  to,  or  exempted  from 
paying  Costs  :    And  herein, 

1 .   0/  Executors  and  Administrators. 

fide  tit.  Exe-   (a)  A  N  executor  defendant  pays  costs  in  all  cases,  and  the  judg- 

(^'J'fors.  -*-  nient  is  de  bonis  testa  tor  is  siSyc.  S;  si  non  tunc  de  bonis  pro- 

Br  'e  c  6^  JtJr//5  .-  also,  (6)  when  he  is  defendant,  and  there  is  judgment  for 
Plowd.  183.       him,  he  shall  have  his  costs. 

[Yet  it  is  said  to  have  been  determined  in  a  late  case,  by  the  Court  of  Common  Pleas,  that 
no  costs  shall  be  allowed  on  a  judgment  of  assets  in  futuro,  on  a  plea  of  plene  administravit. 
Imp.  Pr.  C.  P.  2  Ed.  374.  Imp.  Pr.  K.  B.  3  Ed.  275.  Marg,  If  a  bankr;ipt  executor  plead  a 
false  plea  in  an  action  commenced  against  him,  between  the  issuing  of  the  commission,  and 
the  obtaining  of  his  certificate,  by  a  creditor  of  his  testator,  he  is  liable  to  be  taken  in  exe- 
cution for  the  costs.  Howard  v.  Jemmet,  3  Burr.  1368.  i  Bl.  Rep.  400.  Where  an  executor 
pleads  non  assumpsit,  and  a  specialty  debt  sufficient  to  cover  the  assets,  the  court  will  psrmit 
him  to  withdraw  the  former  plea,  upon  payment  of  the  costs  occasioned  by  that  plea  only. 
Dearne  v.  Grimp,  2BI.  Rep.  1275.]    (^)  Cro.  Eliz.  503.     Hut.  69.  79. 

N.  Bendl.  19.  But  an  executor  or  administrator  is  not  within  the  23  H.  8. 
Cro.  Eliz.  c.  15.  or  4  Ja.  i.  c.  3.  which  give  costs  to  the  defendant  after  a 
W"  "^  h^'  '  verdict  or  nonsuit;  nor  within  the  8  &  9  W.  &  M.  c.  1 1.  which 
Savil  I--.  '  give  costs  upon  a  demurrer,  being  made  upon  the  same  plat- 
Cro.  Ja.  361.  form ;  so  that  when  they  are  plaintiffs  they  pay  no  costs,  for  they 
Roll.  Rep.  63.  sue  in  auter  droit,  and  are  but  trustees  for  the  creditors,  and  are 
Cro.  Car.  289.  ^^^  presumed  to  be  sufficiently  conusant  in  the  personal  contracts 
Hut.  69  79.  ^^  those  they  represent :  (c)  and  this  by  an  equitable  construction 
Cro.  Ja.  229.  of  the  statutes,  for  there  are  no  express  words  to  exempt  them. 
Yelv.  168. 

Brownl.  107.  6  Mod.  93.  (c)  ||Attending  to  the  language  of  the  act  of  23  H.  8.  c.15.  per- 
haps, we  may  be  authorized  to  say,  that  the  sound  principle  on  which  the  exemption  of  exe- 
cutors and  administrators  rests,  is  not  the  degree  of  ignorance  under  which  they  may  be 
supposed  to  lie,  but  that  the  exemption  founds  itself  on  the  description  of  the  actions  con- 
tained in  the  statute  in  which  costs  are  to  be  paid.  The  words  are,  "  any  action,  bill,  or 
"  plaint  of  debt  or  covenant  upon  any  especialty  made  to  the  plaintiff  or  plaintiffs,  or  upon 
"  an}'  contract  supposed  to  be  made  between  the  plaintiff  or  plaintiffs^  and  any  other  person  or 
"  persons."  The  statute  of  4  Ja.  i.  c.  3.  does  not  can*y  the  matter  further.  The  exposition  of 
the  early  cases  seems  to  be,  that  if  the  contract  be  not  made  with  the  executor  or  administrator, 
but  with  the  testator  or  intestate  whom  they  represent,  then  it  is  not  afi  action  "  on  a  contract 
supposed  to  be  made  with  the  plaintiff  and  any  other  person  or  persons"  in  the  language  of  the 
act.    By  Lord  Eldon  in  Tattersall  v.  Groote,  2  Bos.  &  Pull.  25j.|| 

II  Mod.  135.  But,  if  executors  or  administrators  bring  an  action  in  their 
pi.  17. 174.       own  right,  as  for  a  conversion  or  trespass  in  their  own  time,  they 

rid  a„d"wif;  *"»  m  <=-'- 

V.  Spencer,  7  T.  Rep.  358.II  a  H.  7.  15.  Sav,  134.  Hut.  79.  Although  they  name  them- 
selves executors,  for  it  is  but  surplusage.    Dais,  96.     Latch.  220.     1  Vent.  92. Vide  Mason 

and  Jackson,  3  Lev.  60.  adjudged  cont.per  totam  curiam;  because  in  the  right  of  the  testator, 

though  a  thing  done  in  their  own  time. So,  in  a  ravishment  of  ward  brought  by  executors, 

for  a  ravishment  in  their  time.    Peacock  and  Steer.  Cro.  Car.ag.    By  three  judges  cont.  Yelv. 

But 


(E)  What  Persons  are  entitled  to,  or  e^vemptedfrom  Costs.  315 

But  Hut.  78.  S.  C.  by  two  judi^es  ai^ainst  two ;  and  in  6  Mod.  94.  S.  C.  cited  per  Holt,  and  the 
reason  of  the  reiolution  was,  becauso  the  ward  nevex'  came  to  the  defendant's  possession. 

So,  in  an  indebitatus  assumpsit  by  husbraid  and  wife,  who  de-  Salk.  207. 

dared,  that  the  defendant  was  indebted  to  them  in  20/.  as  executors  Jenkins  &  Ux. 

of  the  hist  will  and  testament  of,/.  S.  for  money  had  and  received  Z't^  ^^'    c. 

,    .  1-11  •     1  .  0  1      6M0d.92.18T. 

to  then-  use  as  executors,    which  he  promised  to  pay,  i^x.  on  the  s.c.  adjudged, 

trial  the  plaintiffs  were  nonsuited ;  and  it  was  held,  that  the 
plaintiffs  should  pay  costs,  for  the  cause  of  action  arose  in  their 
time;  tor  the  receipt  being  snice  the  death  of  the  testator,  if  it 
was  by  the  consent  of  the  executor  it  is  the  receipt  of  the  exe- 
cutor; or  if  without  his  consent,  yet  the  bringing  of  the  action  is 
a  con.sent,  and  the  naming  themselves  executors  is  only  to  de- 
duce their  right  and  set  it  forth  ab  origine. 

But,  if  an  executor  brings  an  indebitatus  upon  an  account  made  2  Lev.  165, 

in  his  time,  it  is  in  the  riohtof  his  executorship,  and  he  (a)  shall  *  Jones,  47, 

'^  t  '  \    /  adjudged, 

pay  no  costs.  4  T.  Rep.  280. 

{a)  If  he  brinies  an  insimul  compntasset,  and  is  nonsuited,  he  shall  pay  no  costs;  because  there 
was  no  new  cause  of  action,  but  a  new  action  upon  ascertaining  an  ancient  right,  notwith- 
standin,'  which,  it  still  remains  the  testator's  debt.  Eaves  v.  Mocato,  6  Mod.  93.  Said  to 
have  been  adjudged,  2  Ann.  Salk.  207.  314.  [This  case  of  Eaves  v.  Mocato  is  denied  to  be 
law  in  Andr.  359.  and  5  T.  Rep.  234.  In  the  case  of  Goldthwayte  v.  Petrie,  reported  in  this 
last  book,  the  action  was  by  husband  and  wife,  as  executrix  for  money  had  and  received  after 
the  testator's  tleath  to  the  use  of  the  wife,  as  executrix,  and  there  being  a  verdict  for  the  defend- 
ant, the  court  held  him  entitled  to  costs.] 

So,  if  the  goods  of  the  testator  be  taken  and  converted  before  Salk.  208.  prr 
they  come  to  the  hands  of  the  executor,   he  shall  not  pay  costs   ^^^^  ^-  •^■ 
upon   a  nonsuit  in  an  action  brought  for  these,  for  they  were 
never  assets. 

So,  where  an  action  was  brought  by  an  administratrix  for  Pasch.  27 Car. 
money  lent  by  the  intestate,  the  defendant  pleaded  payment  to  ^- '"  ^4,^', 
the  plaintiff" after  the  death  of  the  intestate,  and  issue  joined  upon       Barebone 
it,  and  verdict  for  the  defendant ;  it  was  insisted  upon,  that  the 
defendant  should  have  costs  upon  4  Ja.  i.  c.  3.  this  being  a  falsity 
in  her  own  conusance ;    but  it  was  denied,  the  action  being  as 
administratrix ;   so  that  u{)on  bringing  the  action,  that  which  is 
pleaded  to  be  in  her  own  conusance  does  not  appear. 

If  an  administrator  brings  an  action  on  the  case  in  C.  B.  and  Carth.  281. 
there  is  a  verdict  and  judgment  against  him,  and  thereupon  lie  ^^  '^^^  ^"^° 
brings  a  writ  of  error  in  B.R.  where  the  judgment  is  affirmed;  and  ^Lev^t*??. 
yet  he  shall  not  pay  costs ;   for  he  is  not  a  person  within  the  in-  s.  C. 
tent  of  the  statute  which  gives  costs  in  this  case,  although  it  was 
objected,  that  it  was  liis  own  act,  and  lay  in  his  own  knowledge, 
and  was  brought  in  dilatione  executionis. 

[The  question,  in  what  cases  a  person  suing  as  executor  or  Cockerill  and 
administrator  shall  be  exempt  from  costs,  is  embarrassed  with  a  "."e  Execu- 
variety  of  decisions  so  contradictory,  that  it  is  impossible  to  re-  astonATRep. 
concile  them  :  its  solution,  however,  seems  now  to  turn  upon  this  277.  '  Gold- 
distinction,  namely,  whether  it  be  necessary,  or  not,  for  him  to  thwayte  and 
sue  in  his  representative  character :  if  it  be  necessary,  he  shall  ^'^'^  ^^^^V" 
not  be  liable  to  the  payment  of  costs:   if  it  be  not  necessary,  he  j'^x.^Rep.234. 

stands 
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ijBoilardv.       stands  precisely  in  the  situation  of  any  other  plaintiff,  without 

Spencer,  7  T.    any  claim  to  exemption  from  the  character  he  has  assumed. 
Rep. 35 9.  Tat- 

tersall  v.  Groote,  2  Bos.  &  Pull.  2^3-    Cooke  v.  Lucas,  a  East,  395.    Wilson  v.  Hamilton, 
I  Bos.  &  Pull.  445.     Hollis  V.  Smith,  10  East,  393.     Grimstead  v.  Shirley,  a  Taunt.  ii6.|l 


Although  an  executor  proceed  to  trial,  after  the  payment  of 
money  into  court,  and  recover  a  verdict  for  a  less  sum,  yet  he  is 
not  liable  to  pay  any  costs. 

It  was  formerly  holden,   that  money  could  not  be  paid  into 
court  in  an  action  by  an  executor  or  administrator,  because  the 
.   ^  _     R  .    .    executor  or  administrator  is  not  liable  to  costs.     But  it  is  now 
2-0  '  settled,  (a)  that  money  may  be  paid  into  court  in  such  case,  for 

(a)  Crutchfield  the  effect  of  it  is  not  to  make  the  executor  pai/,  but  only  lose  his 
V.  Scott.  2  Str.  subsequent  costs. 
796. 

Where  the  plaintiff  is  executor  or  administrator,  he  is  not 
liable  to  costs  under  5  Geo.  2.  c.  30.  §  7.  though  the  defendant 
plead  the  general  plea  of  bankruptcy,  and  obtain  a  verdict. 

Neither  does  he  pay  costs  under  the  14  Geo.  2.  c.  17.  upon  a 
judgment  against  him,  as  in  the  case  of  a  nonsuit,  for  not  pro- 
ceeding to  trial  accordinfj  to  the  course  of  the  court  in  which  the 
cause  is  instituted.] 
jjBooth  V.Holt,  2  H.Bl.  277.11 

II  Nor  can  costs  be  awarded  against  him  on  a  sch'e  ^facias  or 
prohibition ;  for  the  act  of  8  &  9  W.  3.  c.  1 1.  which  gives  costs 
in  those  proceedings,  provides  in  §  5.  that  it  shall  not  vary  the 
law  as  to  executors  and  administrators,  j] 

[But  an  executor  or  administrator  shall  pay  costs  for  not  pro- 
ceeding to  trial  pursuant  to  his  notice,  if  it  be  through  his  own 
default. 

Oglev.  Moffat,  Barnes  133. 


Knight  V. 
Duchess 
Hamilton, 
Bunb.  44. 

Gregg's  case, 
s  Salk.  596. 
Bryan  v.  Hoi 


Martin  v.  Nor 
folk,  I  H.  Bl. 
538. 

Howard  v. 
Radburn, 
Barnes,  130. 
Per  Ciirr.  ace. 
4  Burr.  1928 


Bellew  V.  Ayl- 
mer,  iStr.i88. 
Scammell  v. 
Wilkinson, 
3  East,  202. 

7  Mod.  9  8. 1 1 8. 

1  Salk.  314. 

2  Ld.  Raym. 
806.    iStr.33. 

3  Burr.  1305. 


1585. 

So,  he  hath  been  made  to  pay  costs  for  withdrawing  his  record 
before  trial. 

It  does  not  appear  to  be  established,  whether  or  not  an  exe- 
cutor or  administrator  is  liable  to  pay  costs  upon  discontinuing 
his  suit;  but  though  no  general  rule  can  be  extracted  from  the 
cases  upon  this  subject,  which  are  contradictory,  yet  upon  princi- 
ple and  the  reasoning  of  the  court  in  the  cases  referred  to  in  the 
margin,  it  seems,  that  where  the  necessity  of  discontinuing  is  oc- 
casioned by  the  laches  or  default  of  the  executor  himself,  the 
condition  of  paying  costs  will,  generally,  be  annexed  to  the  rule 
to  discontinue. 
Haydon  v.  Norton,  Cas.  Pr.  C.  P.  79.  Harris  v,  Jones,  3  Burr.  145 1.  i  Bl. 
Bennet  v.  Coker,  4  Burr.  1927.    Say. Costs,  96.     Hugh  v.  Lloyd, 


Nunez  v. 
Modigliani, 
I  H.BI.217. 

HuUock  on 

Costs,  193. 

Eccleston  v. 

Clipsam, 

aKeb.  385. 

Baynham  v. 

Matthews, 

7,  Str.  871. 

Fitzg.  130. 

Bird  V.  Smith, 

5,  Kel.  70. 

a  Barnard.  154 

Rep.451.    Bull. Ni.  Pri. 33a. 

Burt.  Pr.  Excheq.  156. 

Lumley  v.  An  executor  shall  pay  costs  upon  being  nonprossed  for  want 

NichoUs,  Cas.   of  a  replication,  or  for  not  declaring  in  due  time,  because  guilty 
Hawes';.''-      of  a  default.] 
Saunders,  3  Burr.  1584.     ||Higgs  v.  Warry,  6  T.  Rep.  654.II 

II  Where 
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II  Where  executors  or  administrators  lend  their  names   im-  Comber  v. 
properly  to  other  persons,  and  bring  actions  maid  Jidt\  the  court  Hardcastle, 
will  visit  them  with  costs.  3  Bos.  &  Pull. 

iij. 

The  executor  having  pleaded  non  assumpsit,  as  well  as  plene  Hindsley  v. 
administravit  and  plem  administravit  -praitcr ;  &)C.  and  thereby  Russell, 
forced  the  plaintiff  to  go  to  trial ;  the  plaintiff,  obtaining  a  verdict  ^*  ^^^^'  *^'- 
on  the  lion  asswnpsit,  and  being  entitled  to  judgment  of  assets 
quando  acciderint,  was  allowed  the   general  costs  of  the  trial, 
although  the  issue  of  jplene  administravit  was  found  for  the  de- 
fendant. 

But,  where  upon  the  pleas  of  non  assumpsit  and  jjlene  odmini-  Hogg  v.  Gra- 
stravit,  the  plaintiff  joined  issue,  and  omitted  to  pray  judgment  ham>  4  Taunt, 
of  assets  quando  acciderint,  and  the  first  issue  was  found  for  the  ^^^' 
plaintiff,  and  the  last  for  the  defendant ;  the  defendant  was  holden 
entitled  to  the  postea  and  general  costs.  [| 

2.  Of  Officers  and  Mi?iisters  of  Justice. 

[By  43  Eliz.  c.  2.  §19.  (entitled  a7i  act  for  the  relief  of  the  This  act  ex- 
j30w,)if  in  any  action  of  trespass  or  other  suit  to  be  brought  against  tends  to  other 

any  person  tor  making  any  distress  or  sale,  or  doing  any  other  ''^'^^^'^"^  against 

y    ^  &       J  -'  o       •/  overseers  be- 

thing  under  the  authority  of  that  act,  there  shall  be  a  verdict  for  gjjgg  trespass. 
the  defendant,  or  a  nonsuit  of  the  plaintiff  after  appearance,  the  Okely  v. 
defendant  shall  recover  treble  damages  with  his  costs  also,  and  Salter,  Yelv. 

that  to  be  assessed  by  the  same  iury,  or  writ  to  inquire  of  the  ^''^;    ^\'[    * 
J  *^  1    11  .''-,•'  ^  costs  shall  not 

damages,  as  tlie  same  siiail  require.]  be  trebled 

only  the  damages.  Noy,  137.  S.  C.  If  the  jury  who  try  the  issue  assess  only  single  damages, 
or  if  they  omit  to  assess  any  damages  at  all,  the  court  will,  on  a  verdict  for  the  defendant,  or 
nonsuit  of  the  plaintiff,  supply  the  omission  by  awarding  a  writ  of  inquiry  of  damages.  As  a 
ground,  however,  for  this,  a  suggestion  must  be  entered  on  the  postea  that  the  defendant  was 
an  overseer  of  the  poor,  &c.,  and  that  the  injury  complained  of  was  an  act  done  in  the  exe- 
cution of  his  office.  Such  a  suggestion  indeed  is  not  necessary,  where  the  defendant's  title  to 
treble  damages  appears  on  the  record;  as,  where  in  replevin,  he  avows  as  overseer  of  the  poor, 
&c.  Carth.  36a.  i  Salk.  205.  5  Mod.  76.  118.  Skin.  595.  i  Ld.  Rayni.  59.  aStr.  1021. 
Ca.  temp.  Hardw.  138.     Say.  Rep.  214.     aBl.  Rep.  921.     3Wils.442. 

By   the  statute  7  Ja.  i.    c.  5.    it  is  enacted,    "  That  if  any  [See  further 

"  action  upon  the  case,  trespass,  battery,  or  false  imprisonment,  ^^'^h  respect 

"  shall  be  brought  in  the  courts  of  Westminster,  or  elsewhere,  to  justices  of 
.  .  '-'  .         p  ■     -i./Y.    r-    •.  .  ine  peace  ana 

*'  against  any  justice  or  peace,  mayor,  bailift  or  city  or  town  cor-  constables 

"  porate,  headborough,  portreeve,  mayor,  bailiff,  (a)  constable,  24  G.2.  c.44., 
"  tithing-men,  collectors  of  fifteenths  and  subsidies,  concerning  ^"d  with  re- 
"  any  thing  by  them  done  by  virtue  of  their  office,  they,  and  all  o??h"exdsror 
"  others,  doing  any  thing  in  their  assistance,  or  by  their  com-  customs 
"  mand  concerning  their  office,  may  plead  the  general  issue,  Sj-c.  20  G.  3.  c  70. 
"  and  [b)  if  the  verdict  shall  pass  with  the  defendant  in  any  (c)  §  34^  and 
*'  such  action,  or  the  plaintiff  become  nonsuit,  or  suffer  a  dis-  V'.-^   ess. 2. 
**  continuance,  the  justices,  or  {d)  such  judge  before  whom  the  (^)  Extends  to 
"  matter  shall  be  tried,  shall  allow  the  [e)  defendant  his  double  a  deputy  con- 
«  costs."  stable.  3Bulst. 

77.  Roll.  Rep. 
274-  Moor,  845.  {b)  Though  judgment  is  after  given  upon  the  insufficiency  of  the  declaration. 
Helyer's  case,  Cro.Car.  175,  [Willet  v,  Tidcy,  Garth.  188.  i  Show.  214.'  la  Mod,  6.  S.  C.] 
(c)  But  this  extends  not  to  an  action  upon  the  case  against  a  constable,  for  presenting  that  the 

plaintiff 
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plaintiff  was  an  inhabitant  of  ^.,  by  reason  of  which  he  was  compelled  to  pay,  &c.  unjustly, 
because  no  trespass  or  false  imprisonment,  wherein  liberty  is  given  to  plead  not  guilty.     Cro. 

Car.  467. Nor  to  an  action  by  a  freeman  against  a  Mayor,  for  refusing  his  vote  in  the 

election  of  a  mayor,  because  a  non-feasance.  2  Lev.  aji.  And  said  per  curiam,  that  the 
intent  of  the  statute  was  to  give  double  costs  in  false  imprisonment,  Sec.  where  it  enabled  to 
plead  the  general  issue,  {d)  They  cannot  be  allowed,  unless  the  judge  of  assise  marks  the 
postea.  a  Vent.  45.  2  Lev.  251.  Winch.  16.  [Grindley  v.  Holloway,  Dougl.  307.  They 
may  upon  a  special  verdict,  where  it  appears  by  the  facts  found,  that  the  defendant  was  acting 
by  virtue  of  his  office.  Rann  v.  Pickens,  B.  R.  M.  23Geo.  .^.  Doiigl.  308.  n.  If  the  plaintiff 
discontinue,  the  court  will,  upon  an  affidavit,  that  the  act  for  which  the  defendant  was  sued, 
was  done  by  virtue  of  his  office,  make  a  rule  upon  the  master  for  the  taxation  of  ciouble  costs. 
Devenish  v.  Mertins,  2  Str.  974.  If  judgment  goes  l\v  default,  the  defendant  may  enter  a  sug- 
gestion on  the  roll.     Ca.  temp.  Hardw.  138-9.]     (e)  All  the  defendants.     Vaugh.  117, 

(a)Notwhere  By  the  statute  21  Ja.  i.  c.  12.  §  3.  the  above  statute  is  made 
an  action  is  perpetual,  and  it  is  thereby  further  enacted,  "  That  church- 
ao-aiif  t  "  ^^^''^cns,  and  all  persons  called  svrorn  men,  executing  the  office 

<;hurchwar-  "  of  churchwardens,  overseers  of  the  poor,  and  others,  which 
dens,  for  "  shall  do  (tt)  any  thing  by  their  assistance  or  command,  con- 

falsely  and        «  cerning  their  office,  shall  have  benefit  of  7  Ja." 
maliciously 

presenting  the  plaintiff  for  incontincncy ;  because  merely  ecclesiastical,  and  the  statute  is  in- 
tended only  where  troubled  concerning  temporal  matters.  Cro.  Car.  286.  Jones,  305.  ||Nor 
where  the  action  is  for  a  non-feasance.  Atkins  v.  Banwell,  3  East,  92.  Blanchard  v.  Bramble, 
3  Made  &  Selw.  131.II 

3.  Of  Costs  for  and  against  In^o7'mers,  and  isoJiere  the  Prosecution 
may  be  said,  to  be  carried  on  at  the  Suit  of  the  King. 

aKeb.  781.  It  seems  agreed,  that  a  common  informer,  upon  a  popular 

Boll. Abr. 544.  statute,  can  in  no  case  recover  costs,  unless  they  be  expressly 

utw.  200.  given  by  such  statute;  for  it  is  certain,  that  he  cannot  recover 

Salk.  206!'  them  at  common  law,  for  that  doth  not  give  costs  in  any  case ; 

Moor,  65.  neither  can  he  recover  them  by  force  of  the  statute  of  Gloucester, 

3  Lev,  374.  which  gives  the  plaintiff  his  costs  only  in  cases  in  which  he  shall 

2  Inst.  288.  recover  his  damacres. 
[But  on  a  bona  o 

Jide  composition  of  a  penal  action  by  leave  of  the  Court,  the  plaintiff  may  be  allowed  a  rea- 
sonable sum  for  his  costs.  And,  on  motion,  the  defendant  may  pay  the  penalty  into  court 
with  costs.     Wood  qui  tam  v.  Johnson,  2  Bl.  Rep.  115  7.     Walker  v.  King,  Bull.  Ni.  Pri.  197.] 

Jones,  447.  But  in  an  action  on  a  statute  by  the  party  grieved,  for  a  cer- 

Cro.  Car.  559.  ^jjjjj  penalty  given  by  such  statute,  the  plaintiff  within  the  statute 

Roll^  Ahr  \\6  of  Gloucester  shall  recover  costs,  because  such  penalty  is  intended 

^j^,^^^_        '  him  by  way  of  recompence  for  his  particidar  damage  by  the 

March,  56.  offence  prohibited ;  and  if  he  could  recover  that  only,  and  no 

iH.  Bl.  13.  more,  it  would  be  in  most  cases  in  vain  for  -him  to  sue  for  it, 
since  the  costs  of  suit  would  exceed  it. 

3  Lev.  374.  So,  in  debt  for  a  penalty  of  20/.  by  a  corporation  qiii  tam^ 
3  Keb.  781.  S^c.  upon  a  j^rivate  act  of  parliament  concerning  the  A^fW  Hiver 

utw.  200.  Water  brought  to  Plymouth^  where  the  action  was  brought  for 
231.  The  Cor-  diverting  the  water- course,  contrary  to  the  statute;  after  A'erdict 
poration  of  for  the  plaintiffs  it  was  holden,  that  though  this  was  on  a  new  and 
Plymouth  v.  penal  law,  yet  being  brought  by  the  parties  injured,  and  for  a 
„?./"ff'.  certain  penalty,  they  should  have  their  costs;  otherwise,  where 

And  the  like     ^^^  action  is  brought  by  a  common  informer. 

point  said  to  have  been  adjudged,  Mich.  5  W.  3.  betXveen  the  Corporation  of  Cutlers  and  Buslin. 
12  Mod. 46.    Comb.  224.    Skin.  363.  367.    Holt.  17a. 

But 
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But  no  costs  shall  be  recovered  in  an  action  on  a  statute,  Roll.Abr.574, 

which  gives  no  certain  penalty  to  the  party  grieved,  but  only  his  Lutw-.  300. 

damages  in  general,  Sfc.  if  such  a  statute  be  introductive  of  a  Cro.  Car.  560. 

new  law,  and  give  a  remedy  in  a  point  not  remediable  at  the  Salk.206. 

common  law.     But  there  is  not  that  inconvenience  in  this  case 

as  in  the  former,  because  no  certain  sum  being  specified,  the 

T.TTjr  rp,jy  g[yf,  j-j^p  p  1  aintllF  fuU  satisfoction  by  way  of  damages. 

So,  in  an  action  by  the  party  grieved  against  the  sheriff  on   Creswcll  t, 

.:  2q  H.  6.  CO.  for  not  takino;  bail,  the  plaintiff' shall  have  ^£,?'lf°"' 
.  o  '  1  6  X.  Rep.  3  c  ?, 

costs  f  Jio 

3  ,   in   an   action   against  the  sheriff"  under  the   statute   of  Tyte  v.  Glode^ 

29  Eliz.  c.  4.  for  extortion,    the  party  grieved  shall  have  his  7  T.  Rep.  267. 
costs.] 

II 80,  where  a  prisoner  sues,  as  the  party  grieved,    for  the  ^Vardv.  Snel^ 

penalty  under  the  habeas  corpus  act,    3 1  Car.  2.  c.  2.  §  5.    for  ^    •     •  ^°' 
refusing  a  copy  of  his  warrant  of  coimiiitment,  he  is  entitled  to 
costs.  II 

As  to   costs  against  informer s^  by  the  i  8  Eliz.  c.  5.  which  is  [This  statute 

made  perpetual  by  27  Eliz.  c.  10.  it  is  enacted,  "  That  if  any  ^^Jf^^nt^y 

"  informer  or  plaintiff,  on  a  penal  statute,  shall  willingly  delay  common  in- 

*'  his  suit,  or  shall  discontinue,  or  be  nonsuit  in  tlie  same,  or  formers,  whe- 

"  shall  have  the  trial  or  matter  passed  against  him  therein  by  ther  such  ac- 

"  verdict  or  judgment  of  law;  that  then  in  every  such  case,  the  ^Qy^n^edon 

"  same  informer  or  plaintiff"  shall  yield,  satisfy,  and  pay  unto  statutes  made 

*'  the  party  defendant,    his   costs,    charges,    and   damages,    to  prior,  or  sub- 

*'  be  assigned  by  the  Court,  in  which  the  same  suit  shall  be  sequent,  to  it. 
"  attempted,  S^c."                                                                              W6rrall,Twils.i'77. 


Law  q.  t.  V. 
11,  I  Wils. 

In  the  construction  of  this  statute  it  hath  been  holden,  that  it  And.  116 


extends  only  to  common  informers,  who  are  to  have  the  whole  p^^'-j?.'-^^' 
benefit  of  the  penalty,  and  not  where  the  penalty  is  given  to  the  2  Leon.  116. 
party  gi'ieved,  or  where  part  is  given  to  the  king,  and  part  to  him  Salk.  30. 
who  will  sue  for  it.  [ci]  2  Salk.  543. 

Ld.  RajTii.  27. 
(«)  [But  prosecutors  qui  iam  are  looked  upon  as  common  informei*s ;  and  shall  pay  costs. 
Salk.  30.  Co'wp.  366.  And  where  the  defendant  obtains  a  verdict  in  a  qui  tarn  information, 
he  shall  have  costs,  although  he  himself  removed  the  information  from  the  sessions  into  the. 
court  of  King*s  Bench.     Qui  tarn  by  the  Town  of  Dover  v.  Hodgson,  i  Wils.  139.] 

Also,    it   hath    been  holden,   that  where  judgment  is  given  Sid.  311. 
against  an  informer,  because  the  Court  in  which  he  sues  has  * J^*^^-"J'°^' 
no  jurisdiction  of  the  cause,  or  because  the  statute  on  which  he  ^  ^ '^^  g^,j.^Qjj 
grounds  his  inforniation  is  discontinued,  yet  he  shall  pay  costs  aStr.  1103.] 
within  the  intent  of  the  statute,    which   shall  have  a   liberal    VideUxxL^s, 

construction,  and  was  intended  to  prevent  all  vexatious  inform-  ^^/  II ^  T;^,^P* 
'  ^  364.  I H.  BI. 

»tions.  546.I!  [Andit 

is  said,  that  the  entry  of  a  710U  prosequi  by  the  plaintiiX  in  a  popular  action,  comes  within  thif 
statute..    2  Cr.  Pr.  469.  n.] 

By  the  18  Eliz.  there  is  a  proviso,  that  it  shall  not  extend  to  [But  this  must 

any  officers  that  have  used  to  exhibit  informations,  err.  appear  upon 

•'  the  record, 

else  they  will  be  taken  as  common  informers,  and  affidavits  :o  the  contrary  will  not  be 
adfloitted.    3,  Ld.  Raym.  1333.    Bull. Ni. Pri.  334.  4  Ed.] 

[It 
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Rex  V.  Inhabi- 
tants of  Chod- 
derton,  5  T. 
Rep.  27a.  Rex 
V.  Inhabitants 
of  Clifton, 
6  T,  Rep.  344. 


[It  is  provided  by  stat.  13  G.  3.  c.  78.  §64.  that  "  it  shall 
"  and  may  be  lawful  for  the  Court,  before  whom  any  indict- 
"  ment  shall  be  tried  for  not  repairing  highways,  to  award  costs 
"  to  the  prosecutor  to  be  paid  by  the  persoiis  so  indicted  or 
^  presented;  if  it  appear  to  the  Court  that  the  defence  made  to 
"  such  indictment  or  presentment  was  frivolous."  Under  this 
statute  the  judge  at  nisi  prius  only  hath  power  to  award  costs  : 
if  he  omit  to  do  it,  the  Court  of  King's  Bench  cannot  supply 
the  defect.  But  a  certificate  from  the  judge  that  the  defence  was 
frivolous  is  sufficient  to  entitle  the  prosecutor  to  his  costs,  though 
it  do  not  expressly  award  costs.] 


4.  Of  Paupers. 
Vide  tit.  Pauper. 


Jones,  434. 
iJGilb.H.C.P. 

•273-fl 


(F)  Of  Costs  in  Replevin. 

IN  replevin  the  plaintiff  had  damages  at  common  law,  and 
costs  by  the  statute  of  Gloucester,  as  a  consequence  of  such 
damage,  but  the  avowant  or  defendant  in  replevin  being  entitled 
to  no  damages  had  no  costs,  although  in  many  cases  where  an 
avowry  or  conusance  was  made,  and  a  return  prayed,  the  defen- 
dant was  an  actor. 

By  St.  7  H.  8.  c.  4.  "  Every  avowant,  and  every  other  per- 
"  son  and  persons  that  make  avowry,  conisance,  or  knowledge, 
**  or  justify,  as  baily  to  any  other  person  or  persons  in  any  reple- 
*'  giari,  or  second  deliverance,  for  any  rent,  custom,  or  service, 
"  if  their  avowry,  conisance,  or  justification  be  found  for  them, 
"  or  the  plaintiffs  in  the  said  action  otherwise  barred,  shall 
"  recover  their  damages  and  costs  that  they  have  sustained,  as 
**  the  plaintiffs  should  have  done,  if  they  had  recovered  in  the 
"  said  replevins." 

Where  the  defendant  avowed  for  36^.  a  year  and  half's  rent, 
and  the  plaintiff  pleaded  payment  of  12/.,  and  there  was  another 
issue  for  the  24/.,  and  the  first  issue  was  found  for  the  plaintiff^ 
and  the  last  for  the  defendant ;  the  plaintiff  was  allowed  neither 
costs  nor  damages,  but  the  avowant  had  a  return,  damages,  and 
costs. 


Dent  V.  Parso, 
Cro.  Ja.  473. 
i  Ro.  Rep.  37. 
but  no  judg- 
ment given. 
Brownl.  173. 
Semb.  S.  C. 
contr.   But  the 

judgment  actually  entered  up  corresponds  with  the  report  in  Cro.  Ja. 
in  a  Lutw.  11 95. 

Winnard  v. 
Foster,  aLutw. 
1 1 90. 


V]de  a  transcript  of  it 


But,  where  the  defendants  justified  the  taking  -  under  an 
attachment  from  a  county  court  against  the  goods  of  one  Z). 
whose  property  the  distress  was,  and,  on  issue  joined  on  the 
propert}'  being  in  Z>.  a  verdict  was  found  as  to  part  for  the 
plaintiff^  and  as  to  the  residue  for  the  defendants,  {viz.  that  the 
property  of  part  of  the  goods  was  in  the  plaintiff^  and  that  of 
the  residue  in  D.  the  defendant  in  the  county  court,)  and  da- 
mages and  costs  were  assessed  for  both  parties ;  it  was  adjudged 
that  the  plaintiff  should  have  both  costs  and  damages,  but  the 
defendant  only  costs. 

This 
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This  act  does  not  extend  to  a  nonsuit.  Sir  W.  Jones, 

423- 

By  the  st.  21  H.  8.  c.  19.  by  which  the  lord  may  avow,  as  in  This  act  ex- 
lands  within  his  fee,  without  naming  any  tenant  in  certain,  it  is  ^^"Qrs^^aSe 
further  enacted,  $3.  that    "  every  avowant,    and  every  other  ^"p^'^y^Jj^jg" 
"  person  or  persons  that  make  any  such  avowry,  justification,  the:,2H.8. 
"  or  conisance,  as  baily  or  servant  to  any  person  or  persons,  in  c.  37.    Farnell 
«  any  reple^iare.  or  second  deliverance  for  rents  [a\  customs  {h\  of  Ffvell  v. 
"  services,  or  (c)  for  damage-lesant,  or  other  rent  (rf)  or  rents,  2R0.Rep.457. 
"  upon  any  distress  taken  in  any  lands  or  tenements,  if  the  but  not  to  a 
"  same  avowry,  conisance,  or  justification  be  found  for  them,  defendant 
"  or  the  plaintiffs  in  the  same  be  nonsuit  (e),  or  otherwise  barred,  pg"j!™f^P[J^ 
"  that  then  they  shall  recover  their  damages  and  costs  against  the  P  lasus^omis- 
"  said  plaintiffs,  as  the  same  plaintiffs  should  have  done  or  had,  sus.   Hardr. 
"  if  they  had  recovered  in  the  repleniare,  or  second  deliverance  153-    Nor  is 
«  found  against  the  said  defendants."  entiSed  S^ 

costs  under  either  of  the  acts,  where  the  writ  only  abates.  Smith  v.  Walgrave,  Com.  Rep. 
122.  iLd.  Raym.  788.  S.C.  {a)  The  defendant  avowed  the  taking  as  a  stray  wthin  his 
manor;  and  whether  he  should  have  costs  dubUaUir ;  but  judgment  reversed  for  another 
cause.  Haselop  v.  Chaplin.  Cro.  Eliz.  257.  329.  Owen,  13.  but  cited  in  Jones,  435.  and 
said,  the  judgment  was  reversed  because  damages  and  costs  were  given;  and  that  this  reason 

is  entered  upon  the  roll. Not  if  an  avowry  for  an  amercement  in  a  leet,  &c.     Porter  v. 

Grey-  Cro.  Eliz.  300.  Moor,  893.  Cro.  Ja.  520.  2  Roll.  Rep.  75.  But  releasing  his  da^ 
mages,  he  had  costs  by4Ja.  i.  and  vide  Jones,  424-  435-  But  Cro.jEliz.  257.  329.  it  has 
been  the  constant  practice  since  this  act  to  give  costs  and  damages.^    [See  too  stat.  8  &9  W.  3. 

c.  II.] Where  the  avowry  was  for  a  penalty  upon  breach  of  a  bye-law.     Cro.  Ja.  497. 

532.  Jones,  421.435.  Marcli,  29.  {h)  Where  the  avowry  is  for  relief  (/icoi/ff/!(r,  because  no 
service,  but  a  flower  thereof  only,  and  it  goes  to  executors.     Cro.  Ja.  28.     Cro.  Car.  422.  S22- 

Jones,  422.     2  Roll.  Rep.  75. — '■ But  upon  a  distress  for  a  heriot,  no  question  but  costs 

shall  be  paid.  Cro.  Ja.  28.  Yet  uzrfe  Cro.  Eliz.  257.  329.  (c)  But  he  shall  recover  damages 
for  the  trespass  at  the  time  of  the  taking  only,  and  not  for  the  mean  time.  Dais.  52.  {d)  Ex- 
tends not  to  an  avowry  for  a  nomine  paviiE.  (c)  Therefore  2  Sid.  i^s-,  where  the  defendant 
avowed  for  a  rent-charge,  and  the  plaintiff,  after  e\'idence,  was  nonsuited,  the  Court  took  the 
verdict  of  the  jurors,  who  found  for  the  defendant,  and  assessed  damages  and  costs. 

A  plaintiff  or  avowant,  if  the  avowry  be  for  damage-feasant  iLill.Pr.R^, 
or  for  rent,  is  entitled  to  damages  and  costs  upon  a  judgment  in  "^^s- 
his  favour,  as  well  on  a  special  as  a  general  verdict. 

A  plaintiff  in  replevin  may  under  the  statute  of  4  Ann.  c.  16. 
§4.  plead,  with  leave  of  the  Court,  several  matters;  provided 
by  §  5.  that  "  if  any  such  matter  shall,  upon  a  demurrer  joined, 
*'  be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of 
*'  tlie  Court;  or,  if  a  verdict  shall  be  found  upon  any  issue  in 
"  the  said  cause  for  the  plaintiff,  costs  shall  be  also  given  in 
**  like  manner,  unless  the  judge,  who  tried  the  said  issue,  shall 
«*  certify  (/),  that  the  said  defendant  or  tenant,  or  plaintiff  in  (/)  The  certi- 
"  replevin  had  a  probable  cause  to  plead  such  matter,  which  ficate  need  not 
"  upon  the  said  issue  shall  be  found  against  him."  ^^^^.^  at  the 

trial ;  but  will  be  good  if  made  afterwards ;  even  after  an  application  by  the  plaintifl'  for  the 
costs  of  a  special  plea  for  want  of  it.     Cremer  v.  Deat,  Barnes,  11. 

Although  the  word  "  avowant"  does  not  occur  in  this  clause  i  H"^^-  ^o^- 
of  the  statute,  yet  it  is  obvious  from  the  penning  of  the  latter  B"sht  v.  Jack^ 
part  that  it  must  have  been  omitted  by  accident,  and  that  the  j^^'   Dodd'v. 
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legislature  must  have  intended  to  comprehend  avowants  therein. 
It  hath  therefore  been  holden,  that  although  some  issues  in 
replevin  may  be  found  for  the  plaintiif,  which  entitle  him  to 
judgment,  and  some  for  the  defendant,  the  latter  has  a  right  to 
the  costs  of  the  issues  found  for  him,  unless  the  judge  certify, 
that  there  was  a  probable  cause  for  pleading  the  matters  on 
which  those  issues  are  found.  And  the  general  rule  is,  that 
where  several  matters  are  pleaded  by  the  plaintiff,  some  of  which 
are  found  for  him,  and  others  for  the  defendant,  so  that  the 
plaintiff  is  entitled  to  judgment ;  if  the  judge,  who  tried  the 
cause,  certify  that  there  was  a  probable  cause  for  pleading  those 
pleas,  the  master  is  not  to  deduct  the  costs  of  the  issues  so 
found  for  the  defendant:  but,  if  there  be  no  certificate,  the 
defendant  is  entitled  to  have  those  costs  deducted  for  him. 

An  avowant  having  been  determined  to  be  a  defendant  within 
the  meaning  of  this  act,  it  follows,  that,  if  there  are  several 
avowries,  some  of  which  are  found  for  the  plaintiff,  and  the 
others  for  the  defendant,  the  plaintiff  is  entitled  to  the  costs  of 
the  issues  found  for  him,  unless  the  judge  certify,  even  though, 
on  the  whole,  it  should  appear  that  he  had  no  cause  of  action, 
Brooke  V.  The  party  pleading  several  matters  is  liable,  in  case  there 

Willett,  aH.     be  a  verdict  against  him  upon  any  of  the  issues,  and  no  certifi- 
lil.43j.  Vol-    pg^g  from  the  judge,  not  only  to  the  costs  of  the  unnecessary 
son,  s  H.  Bl.      pleadings,  but  also  to  such  costs  of  the  trial,  as  related  to  that 
368.   Cook      part  of  the  record. 
V.  Green,  5  Taunt.  5  94. 

Da  Costa  v.  Where  the  avowant  after  trial  and  verdict  for  the  plaintiff, 

?  p  jj'  ^  ^°^'  obtained  judgment  non  obstante  veredicto^  in  consequence  of  the 
■"^  plaintiff's  pleas  being  adjudged  bad,  it  was  holden,   that  the 

avowant  was  not  entitled  to  any  costs  vipon  the  pleadings  sub- 
sequent to  the  pleas  in  bar,  inasmuch  as  he  ought  to  have 
demurred  to  such  of  them  as  were  insufficient  in  point  of  law. 

By  St.  17  Car.  2.  c.  7.  §  2.  and  3.  (which  is  set  out  at  length 
under  tit.  *'  Replevin  and  Avowry"  (L),)  if  the  plaintiff,  in  case 
of  rent  arrears,  be  nonsuit  before  issue  joined,  tlien  upon  sugges- 
tion made  on  the  record  in  the  nature  of  an  avowry  or  cogni- 
sance; or,  if  judgment  be  given  against  him  on  demurrer,  then 
without  any  suggestion,  the  defendant  may  have  a  writ  to 
inquire  into  the  value  of  the  distress  by  a  jury,  and  shall  recover 
the  amount  of  it  in  damages,  if  less  than  the  arrear  of  rent;  or, 
if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  full 
costs ;  or,  if  the  non&uit  be  after  issue  joined,  or,  if  a  verdict 
be  against  the  plaintifl^  the  jury  impanelled  to  try  the  issue  shall 
assess  such  arrears,  and  the  defendant  shall  have  judgment, 
together  with  full  costs.  , 

By  St.  II  Geo.  2.  c.  19.  §  22.  (which  see  under  tit.  "  Replevin 
and  Avowry"  (L),)  if  the  defendant  avow  or  make  cognisance 
according  to  that  statute,  upon  distress  for  rent,  reliefj  heriot, 
or  other  services,  and  the  plaintiff  become  jionsuit,  discontinue 
his  action,  or  have  judgment  against  him,  the  deiendant  shall 
recover  double  costs  of  suit. 

If 
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If  a  plaintiff  in  replevin  on  an  avowry  fur  a  seizure  for  a  Lloyd  v.  Win- 

heriot-ciistom  be  nonsuited,  the  avowant  is  not  entitled  to  double  *°^  -'      *8' 

costs;  because  the  avowry  not  being  for  a  distress,  the  case  is  ^''™^'^48. 
not  within  this  statute. 

Neither  is  an  avowant  for  a  rent-charge  entitled  to  double  Lindonv.CoI- 

costs  under  it,  upon  a  nonsuit;  for  though  the  statute  is  in  some  '^"'^'  Wi!h.,'s 

clauses  remedial,  in  others  it  is  penal;  and  this  clause,  which  is  p;|^^v'r[!rt 

a  substantive  clause,  does  not  in  terms  include  re!]t-ch;u'<i;es;  jW.R.ja.acc. 
and  as  it  is  a  penal  clause,  it  ought  not  to  be  extended  by- 
construction. 

Where,  by  a  canal  act,  the  company  were  authorized  to  take  Leominster 
certain  lands  for  the  purposes  of  the  act  on  making  certain  pay-  Catuil  Com- 
ments either  by  annual  rents  or  sums  in  gross;   and  the  persons  f-^"^  X,  '      " 
c             1            ,  "^  1        1         •    I       1           1             "                               IT  ''^'  7  I.  Hep. 
irom  whom  the  lands  might  be  taken,  were  empowered  to  dis-  ^oc  <^„^  Lgo. 

train  the  goods  of  the  company,  even  off  the  premises,  in  case  minsfer  Canal 
of  non-payment  of  such   sums;  an  avt)want  stating  a  distress  Company  v. 
under  this  act,  was  holden  not  to  be  entitled,  on  obtaining  a  ver-  V^i^fn'/  ,'^"^' 
diet,  to  double  costs  under  the  statute  of  1 1  Geo.  2.  c.  t9.ll  g  p_    For  by 

Ei/re  C.  J.  the 
distress  intended  to  be  protected  by  the  1 1  Geo.  a.  is  a  distress  for  a  certain  rent  directly 
reserved  by  a  landlord  on  his  grant  or  demise  of  land  theretofore  made  But  this  is  a  distress 
for  rent  by  the  canal  act  charged  on  the  rate;  it  is  a  mere  rent-charge,  with  a  power  of  dis- 
tress given ;  and  not  at  all  like  the  case  of  rent  reserved  by  tenure.  A  rent-charge  is  not 
within  the  ii  Geo.  2. 

(G)  Of  Costs  in  a  Writ  of  Error. 

A  S  there  Avere  no  damages  given  in  a  writ  of  error,  but  only  a  Cro.Eliz,  588. 
reversal  or  affirmance  of  the  former  judgment,  there  could  be 
no  costs,  either  at  common  law  or  by  the  statute  of  Gloucester- : 
hence  it  was  thought  necessary  to  make  a  statute  to  redress  the 
mischiefs  that  arose  from  writs  of  error,  in  order  to  delay  execu- 
tion.    Therefore, 

By  the  st.  3  H.  7.  c.  10.     "  Where  oftentimes  plaintiff  or  By  the  statute 
*'  demandant,  plaintiffs  or  demandants,  that  have  judgment  to  of  19  H  7. 
"  recover,  be  delayed  of  execution,  for  that  the  defendant  or  f;  ^°"V...,!!'  !i^. 
*'  tenant,    defendants   or  tenants,    against  whom   judgment   is  and  it  is  enact- 
**  given:  or  other  that  been  bound  by  the  said  judgment,  sueth  ed,  that  the 
"  a  writ  of  eiror  to  annul  and  reverse  the  said  judgment,  to  the  ^■^"^^  ^^all 
*'  intent  only  to  delay  execution  of  the  said  judgment;    It  is  fo'^j^be  put* 
*'  enacted,  that  if  any  such  defendant  or  tenant,  defendants  or  in  execution. 
"  tenants,  or  if  any  other  that  shall  be  bound  by  the  said  jndg-  («}iiThisword 
*'  ment,  sue^  afore  execution  had,  any  writ  of  error  to  reverse  "justice   is  no 
"  any  such  judgment,  in  delaying  of  execution,  that  then,   if  ^,se^of  here 
**  the  said  judgment  be  affirmed  good  in  the  said  v.rit  of  error,  instead  of 
**  and  not  erroneous,  or  that  the  said  writ  of  error  be  discon-  "  court,"  there 

•*'  tinned  in  the  detault  of  the  party,  or  that  any  person  or  per-  bcmg  no  court 
it  ^„„       4.1    i  1  •  •         n  1  1    •      >.i.     ot  error  con- 

sons,   that  sueth  writ  or  writs  or  error,  be  nonsued   in  the  sjjfjng  ^f-  ^^ly 

*'  same,  that  then   the   said  person   or  persons,  iigainst  whom  one  judge. 

"  the  said  writ   of  error  is  sued,   shall  recover  his  costs  and  DougI.56i.n. 

*'  damage,  for  his  delay  and  wrongful  vexation  in  the  same,  by  ^s)-    7  East, 

"  discretion  of  the  (a)  justice  afore  whom  the  said  writ  of  error  ^^^'" 

"  is  sued." 

Y  2.  If 
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Sid.  ,357.  In  the  construction  of  this  statute,  it  has  been  holclen,  that  it 

(a)  Where  a     extends  not  to /?v^fl^2(/,  because  not  particularly  named  ;  there- 
^C  B^inVre-     ^^^^  ^  judgment  upon  a  writ  of  error  in  the  King's  Bench  there, 
/ffwrf,  was  af-     wherein  costs  were  given,  was  for  that  reason  (a)  reversed  here, 
firmed  in  B.R,,  as  to  the  COSts. 
there,  as  also 

on  a  writ  of  error  in  B.  R.  here,  and  likewise  on  a  writ  of  error  in  the  House  of  Lords  here, 
and  a  capias  ad  safisfaciend.  in  B.  R.  here,  as  well  for  the  costs  given  by  the  courts  in  Ireland, 
as  for  those  given  by  the  Court  here,  was  superseded  as  irregular.  Carth.  460.  Ld.  Raym.  4a7. 
5  Mod. 421.     Salk.  321. 

{b)  Vent.  166.  It  extends  not  to  executors  or  administrators,  where  they  bring 
Mod.  77.  error  upon  a  judgment  against  their  {b)  testator,  or  upon  a  judg- 

Carth  ^Sr^''"^    ment  against  (c)  themselves;  for  being  m  atcte^-  droit,  they  are 
4  Mod.  244.      not  presumed  to  bring  the  writ  of  error  for  delay. 
[But,  where 

executors  and  administrators  would  be  liable  to  pay  costs  in  the  original  action,  they  will 
also  be  liable  in  error.  Williams  v.  Riley,  1  H.  Bl.  567.  Caswell  v.  Norman,  /6irf.  n.  a  Bar- 
nard. 450.     2Str.  977.] 

Cro.  Ja.  636.         There  are  no  costs  by  this  act  where  execution  is  executed, 
Cro.  Car.  401.  foj.  j}jgj^  there  can  be  no  delay  of  execution. 
2  Str.  1199. 

Vent.  88.  Hence,  there  can  be  no  costs  in  a  writ  of  error  upon  a  judg- 

{d)  ijAndif      ment  in  ejectment,  where  execution  was  executed  as  to  the  costs 

execution  be     ^^^}^  damaojes,  thouffh  not  as  to  the  term,  (d) 
executed  only  o     '  o  \    ' 

in  part,  costs  shall  be  proportionally  diminished.  Earl  of  Pembroke  v.  Bostock,  Cro.  Car.  I73.|( 

Smith  V.Smith,       Nor  in  error  upon  a  judgment  \nformedon,  because  the  plain- 
Cro. Car. 425.   tiff  had  no  costs  in  the  first  judgment;  and  the  intent  of  the 
Llovd^  J  Lev    statute  is  to  prevent  the  delay  of  execution  for  the  first  damages 
146.    Raym.'    and  costs. 
134.  ptseems 

to  be  now  settled,  notwithstanding  these  cases,  that  costs  are  recoverable  under  this  statute  in 
every  writ  of  error  for  the  delay  of  execution,  where  the  judgment  is  affirmed,  although  none 
were  recoverable  in  the  original  action.  Henslow  v.  Bp.  of  Sarum,  Dy.  766.  Anon.  Cro.  Car. 
145.  Earl  of  Pembroke  v.  Bostock,  Id.  173.  Penruddock  v.  Clerk,  Cro.  Eliz.  659.  Graves 
V.  Short,  Id.  616.    Ferguson  v.  Rawlinson,  2  Str.  1084.   Andr.  113.  S.  C.|| 

Salt,  one,  &c.  ||  Nor  are  costs  allowed  under  this  statute  where  a  writ  of  error 
V.  Richards,  upon  a  judgment  in  B.  R.  is  non-prossed  before  the  transcript  of 
7  East,  III.  ^j,g  record  by  the  clerk  of. the  errors  of  B.  R.|| 
2  And.  123.  This  statute  extends  to  a  writ  of  error  in  the  Exchequer- 

Cro.  Eliz.  588.  chamber,  though  given  by  a  subsequent  statute. 

Also,  the  more  effectually  to  prevent  defendants  from  bringing] 
frivolous  writs  of  error,  by  the  13  Car.  2.  st.  2.  c.  2.  it  is  enacted, ' 
that  if  any  prosecute  a  writ  of  error  for  reversal  of  any  judg- 
ment after  verdict  in  the  courts  of  Westminster,  counties  palatine 
of  Chester.,  Lancaster,  or  Durham,  or  of  the  great  sessions  in 
Wales,  and  the  judgment  is  affirmed,  they  shall  paj^  double 
costs  for  the  delaying  of  execution,  popular  actions  and  actions 
upon  penal  laws,  (except  debt  for  tithes,)  indictments,  inforaia- 
tions,  4'C.  excepted. 

But, 
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But,  as  these  statutes  do  not  extend  to  cases  where  judgment  is  2  And.  123. 
iven  for  the  ia)  defendant,  and  the  plaintiff  brinies  a  writ  of  f''"**;  ^"^'-  ■^'^^■ 
■  rror,  it  was  thought  necessary  to  remedy  this  inconvenience:  Christie  cEast, 
Xnd  therefore,  545.    {,%)  A 

defendant  in  replevin,  though  he  is  considered  in  some  cases  as  a  plaintiff,  shall  not  have  costs 
uithin  these  statutes  which  are  to  be  construed  strictly,  because  costs  arc  in  nature  of  a  pe- 
nalty. Golding  V.  Dias,  loEast,  2.  Cone  v.  Bowles,  Carth.  179.  4  Mod.  7.  Show.  13. 
165.     laMod.  I.     2Ld.  Raym.  788.     Salk.  205.  S.C. 

By  the  8  &  9  Vv".  3.  c.  11.  "  If  m  any  action,  S)C.  upon  demurrer  8  Mod.  314. 

"  by  plaintiff  or  defendant,  judgment  shall  be  given  for  the  de-  3i<;-  12  Mod. 

*'  fendant;  or  if  after  judgment  for  the  defendant  in  such  action,  j^ym*   ,  " 

"  Sfc.  the  plaintiff  shall  bring  error,  and  the  judgment  shall  be  Salk.194.  ' 

"affirmed,  the  writ  of  error  discontinued,   or  the  plaintiff  non-  Comb.  482. 

"  suited,  the  defendant  shall  have   iud^rment  for  his  (b)  costs,  ,^,?^i"'-  ^^-  „ 
.,        1     '  .       ^       ,  1  •      9      ^-r     ■      ;»  (i)  But  not  for 

*'  and  execution  tor  the  same  by  capts  ad  sattsjaciena.  double  costs 

for  this  shall  not  be  presumed  merely  for  delay,  since  the  plaintiff  keeps  possession  of  nothing 
by  his  writ  of  error. 

[By  4  Ann.  c.  16.   §25.  for  preventing  vexation  from  suing  (t)  The  words 

out  defective  writs   of  error,  it  is  enacted,  "  That  upon   the  "  ^^\^^  ^^' 

"  quashing  of  any  writ  of  error,  for  variance  from  the  original  ji,is'jj(,j.  jq  ^u 

*'  record,  or  other  defect  (c),  the  defendant  shall  recover  against  ^nts  of  error. 

"  the  plaintiff  in  error  his  costs,   as  he  should  have  had,  if  the  Cooper,  v. 

*'  judgment  had  been  affirmed,  and  to  be  recovered  in  the  same  Gingtv,  i  Str. 
„-'     ^       „-,  '  606.    2Ld. 

«  manner.  ]  r^^^,  ,^^3, 

Ratcliffe  v.  Burton,  Ca.  temp.  Hardw.  135.  M'Namara  v.  Fisher,  8  T.  Rep.  302.  Though 
no  costs  are  recoverable  in  the  original  action,  yet  they  are  pajable  on  quashing  a  writ  of  ern^r. 
Archbishop  of  Dublin  v.  Dean  of  Dublin,  i  Str.  262.  But,  where  the  defendant  in  error  en- 
ters continuances  to  defeat  the  writ  of  error,  the  plaintiff  in  error  is  not  liable  to  costs  on 
quashing  it.  Gould  v.  Coulthurst,  i  Str.  139.  Rejindoz  v.  Randolph,  2  Str.  834.  But, 
though  the  act  of  a  defendant  may  occasion  the  quashing  of  a  writ  of  error,  yet  il  it  be  not 
reprehensible,  he  shall,  not  pay  the  costs.  Cooper  v.  Robbins,  Say.  Costs,  207.  And  none 
of  the  statutes  give  costs  on  the  reversal  of  a  judgment.  Wyvil  v.  Stapleton,  i  Str.  617. 
8  Mod.  315.  ||Bell  v.  Potts,  5  East,  49.  A  judgment  for  the  plaintiff  was  reversed  on  a  writ 
of  error  in  fact  brought  by  the  defendant:  and  the  Court  held  that  the  plaintiff  in  error  was 
entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in  error.  2  Tidd's  Pr.  4th 
ed.  iioi.  n.(/)  B.  R.  H.  40  Geo.  3.|| 

II The  House  of  Lords,  upon  a  writ  of  error  returnable  in  a  Burr.  1097. 
parliament,  exercise  a  discretionary  power  with  respect  to  the 
allowance  of  costs.  To  these  discretionary  costs,  however,  cus- 
tom seems  to  have  prescribed  a  maximum ;  for  as  they  are  ge- 
nerally, indeed  invariably,  comprized  in  one  gross  sum,  they 
are  in  no  case,  by  the  usage  and  practice  of  the  House,  awarded  To  this  prac- 

at  a  higher  amount  than  200^.  tj'^^  *he  atten- 

tion  of  the 
House  was  called  by  Lord  Eldon  in  1806,  in  order  that  some  measure  might  be  taken  with 
respect  to  it,  the  smallness  of  the  siun  being  an  inducement  to  the  lodging  of  groundless  appeals, 
and  operating  as  a  grievance  to  the  other  party. 

In  the  court  of  the  Committee  of  Privy  Council  for  the  hearing 
of  appeals  from  the  judgments  of  the  courts  in  our  colonies  and 
settlements  abroad,  the  same  discretionary  power  with  respect  to 
costs  is  exercised,  and  subject  to  the  same  limitation  as  in  the 
House  of  Lords. 

In  the  court  holden  before  the  Lord  Chancellour,  Lord  Trea-  ^  Bu:r.  109?. 
surer,  and   Judges  (under  31  E.  3.  c.  12.)  for  examining  erro- 

Y  3  neous 
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nepus  judgments  in  the  Exchequer,  costs  are  given  by  the  Lord 
Burt.Pr.Exch.  ChanceUour,  or  Lord  Keeper,  personally.  Upon  the  affirn^ance 
33^-  of  a  judgment  in  this  Court,  the  attorney  of  the  prevaiUng  party 

draws  out  a  bill  of  costs  occasioned  by  the  writ  of  error  and  the 
subsequent  proceedings ;  upon  which  bill  the  Lord  ChanceUour 
a  Rnrr.  tibi.       signs  hi?  allocatur.     And  the  practice  is  to  give  interest  from  the 
supra,  fj  ,y  of  signing  the  judgment  to  the  day  of  affinning  it  there,  com- 

puted according  to  the  current,  not  according  to  the  strictly 
legal  rate  of  interest. 
(a)  Interest  al-       In  the  Court  of  Exchequer-chamber,  upon  the   affirmance  of 
lowed"by  this  a  judgment,  the  Court  are  bound  to  alloAv  double  costs  to  the 

Court  in  trover  (Jefendant  in  error:  but  the  allowance  of  interest,  by  way  of 
for  bills  ot  ex-    1  i      iv;  •  .•     i  •  »  •        i    • 

chance  from      damages,   upon  such  ainrniance,  is  entu'ely  matter  wit  Inn  their 

the  date  of  the  discretion.  («) 
final  judgment 

upon  ail  such  bills  as  had  beeif 'reoetved  before  the  judgment,  and  upon  all  such  as  had  been 
received  lifrerwards  from  the  time  of  the  receipt  of  them.  Atkins  v.  Wheeler,  iN.  P..  205. 
Interest  allowed  on  a  judgpient  of  71071-pros.  as  well  as  a  judgment  of  affirmaiice  in  an  action 
of  covenant  for  liquidated  damages,  Sykesv.  Harrison,  i  Eos.  &Pull.  29.  Interest  allowed 
on  the  affirmance  of  a  judfrment  on  a*  contract  to  make  good  to  the  acceptor  of  a  bill  >o  much 
money  as  th-i  dividends  of  a  bankrupt's  estate  should  ikll  short  of  the  amount  of  the  bill, 
Fm'longe  v.  Rucker,  4  Taunt.  250.;  on  a  judgment  for  the  balance  of  a  merchant's  account, 
and  for  the  interest  on  that  lialance,  Hammel  v.  Abel,  Id.  298.;  for  goods  sold  and  deliAiered, 
which  were  to  have  been  paid  for  by  a  Ml,  no  bill  having  been  given,  MidJleton  v.  Gill,  Id. 
ibid.;  for  the  balance  of  an  account  for-money  lent,  and  for  interest  on  the  advances,  the 
plaliitifis,  as  bankers,  having  been  in  the  practice  of  charging  it,  Gwyn  v.  Godby,  Id.  346. ; 
and  on  a  promise  to  give  a  mortgage.  Anon.  Id.  876.;  but  not,  it  should  seem,  in  an  action 
for  unliquidated  damages,  Bristow  v.  Waddington,  2  N.  R.  300.  Saxelby  v.  Moor,  3  Taunt, 
51.  Gwyn  V.  Godb3',  4  Taunt.  346.;  nor  for  rent,  Anon.  Id.  30.;  nor  on  a  judgment  on  a 
recognisance  of  bail  in  B.  R.  it  being  confined  to  the  amount  cf  the  debt.  Anon.  Id.  722.;  nor 
in  an  act'on  for  an  attorney's  bill,  Walker  v.  Bayley,  2  Bos.  &  Pull.  219.  Allowed  in  Shep- 
herd V.  Mackreth,  2  H.  Bl.  184.,  but  said  to  have  been  from  inadvertency. 

2  Burr.  1097.         In  the  Court  of  King's  Bench,  upon  writs  of  error  from  the 

Common  Pleas,  and  other  inferior  courts  of  record,  the  officer 

taxes  the  costs  of  affirmance  in  the  same  manner  as  he  taxes 

other  costs,  though  somewhat  more  liberally.     But  he  has  never 

iHullock,299.  any  regard  to  interest,  nor  does  he  allow  it   as  of  course.     But 

2  Burr,  u/ii         t}^^.  Court,  on  motion,  will  older  interest  to  be  computed,  by  way 

p'^'"--^  St-    of  damages,  on  the  sum  liquidated  by  the  judgment  below,  down 

931.  zt!  Rep!  to  the  time  of  affirmance;  and  that  the  same  be  added  to  the 

79.  costs  taxed  for  the  plaintiff  in  the  original  action.  j| 


Still  V.  Rogers,  T  7[  T^HEN  a  feigned  issue  is  directed  by  a  court  of  law,  whether 
I  Lill.  Pr.  Reg.  ji^  g,  civil  or  criminaj.  proceeding,   the  co 


[(H)  Of  Costs  in  a  feigned  Issue. 

u't  of  la^ 

..^  ^ j^,    .   _   costs  always  abide 

w7Mr  "  '"^^^'  the  event  of  the  verdict.  .  But,  when  a  feigned  issue  is  ordered  by 
Williams,  .  ■  "  .  •' 

Barnes,  no.      ^  court  of  equity,  the  costs  do  not  follow  the  verdict  as  a  matter 

Rexv.PhilHps,  of  course;  but  the  finding  of  the  jury  is  returned  to  the  court 

1  W  1 .  251.      that  ord  red  it,  where  tiie  costs  are  discretionary. 
Herbert  v. 

Wilkinson,  Id  324.  Say.  Rep.  24.  S.  C;  but  in  the  case  of  Hoskins  v.  Lord  Berkeley,  4  T. 
Rep.  402.  the  Court  of  King's  Bench  strongly  intimated  an  opinion,  that  as  feigned  issues 
were  onlv  granted  with  leave  of  the  Court,  it  would  be  prudent  in  future,  when  they  per- 
mitted such  issue'  to  be  tried,  to  compel  the  parties  to  consent  that  the  costs  should  be  in  the 
discretion  of  tlie  Court. 

Where 
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Where  tlie  issue  is  ordered  by  a  court  of  law,  on  a  rule  for  (a)  Rex.  v. 
an  information  («),  or  motion  for  an  attachment  (6),  the  costs  of  Nicholls,  Say 
the  original  rule>  or  motion,  do  not  in  general  follow  the  verdict,  ^^P'  **9- 
but  only  the  costs  of  the  feigned   issue ;  which  costs  are  to  be  p,jwell.  i  Burr, 
reckoned  from  the  time  when  the  feigned  issue  was  first  ordered  eoj.iSay.Costs, 
and  agreed  to  [c  .     Yet  when  it  was  ordered,  by  the  consent  144-  S.  C. 
rule,  that  the  costs  should  abide  the  event  of  the  i^sue,  the  court  ^q^-5.®^  ^« 
directed  the  ichole  costs  to  be  paid  under  it  (d).  j^      ^^^^  *'' 

(c)  Thomas  v.  Powell,  i  Burr.  603.     (d)  Oldknow  v.  Wainwright,  a  Burr.  10:7.     Tidd's  Pr. 
672-3. 

If  anyone  of  several  issues  be  found  for  the  plaintiff,  he  must  Tempest  v. 

have  his  costs.  ^nSl^.*^^' 

iV/ils.  331. 

Where  the  crown  is  party,  the  plaintiff  shall  not  pay  costs,  Williams  v. 
though  he  submit  to  a  nonpros.']  Attorney-Ge- 

neral, Burton's  Pr.  Exch.  448. 

II But,  where  the  king  is  not  a  party,  the  plaintiff,  on  a  non-  Bagshawv, 

suit  in  a  feigned  issue,  is  liable  to  costs,  though  the  point  in  con-  ^P-  ^i Bangor, 
»  '  'OX'  Burt  Pr  £xch 

troversy  turn  on  a  grant  from  the  crown,  [j  ^^g  " 

[If  an  issue  be  directed  out  of  Chancery  to  be  tried,   and  the  Anon.  2  P. 
plaintiff  give  notice  of  trial,  and  do  not  countermand  it  in  time;  Wms.  68. 
upon  motion,  the  Court  of  Chancery  will  give  costs,  and  not  put 
the  defendant  to  move  the  court  of  law  where  the  issue  is  to  be 
tried.] 

II  The  party  for  whom  the  material  issue  is  found,  where  two  Blackburn  v. 
or  more  issues  are  directed  by  the  Court  of  Chancery,  must  have  Greirson,  i  Br. 
thecostsatlaw.il  Ch.  Rep.  435. 


11(1)  Of  Costs  in  Actions  upon  Judgments. 


B 


Y  St.  43  G.  3.  c.  46.  §  4.  In  all  actions  brought  in  England  or 
Ireland  upon  any  judgment  recovered  in  any  court  in  Eng- 
land or  Irela7id,  the  plaintiff  shall  not  recover  or  be  entitled  to 
any  costs  of  suit,  unless  the  court  in  which  such  action  shall  be 
brought,  or  some  judge  of  the  same  coui't  shall  otherwise  order. 

An  action  of  debt  upon  bond,  wherein   the  plaintiff  has  a  Cammackv. 
verdict  for  nominal  damages  only,  and  takes  his  judgment  for  Gregory, 
the  penalty,  is  not  within  this  act.  ^°  ^^^"  ^^^' 

Nor  is  a  judgment  of  nonsuit;  the  judgments  intended  by  the  Bennett  t. 
act  being  judgments  recovered  by  plaintiffs.  Neale,i4East, 

343- 

Where  a  defendant,  against  whom  judgment  had  been  ob-  Gamwell  v. 
tained,  sued  out  a  writ  of  error,  and  to  an  action  on  the  judg-  Barker, 
ment  pleaded  7iul  tiel  record;  the  Court,  under  the  discretion   ^  1  aunt.  264. 
given  to  them  by  this  act,  allowed  the  plaintiff  his  costs  of  the 
action  on  the  judgment ;  for  the  defendant  should  have  moved 
to  stay  Yi'oceedings  ;  the  inference  from  the  plea  of  nid  tiel  record 
was,  that  the  wTit  of  error  was  brought  for  delay.  || 

Y  4  (K)  Of 
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(Kj  Of  Costs  in  the  several  Steps  and  Proceedings  of 

a  Cause. 

^  S  the  courts  exercise  a  discretionary  power  in  awarding  costs, 
"^       before  there  is  a  final  judgment  in  the  cause,  it  seems  diffi- 
cult to  ascertain  the  several  cases  in  which  they  will  make  use  of 
this  power ;  however,   it  may  be  observed  in  general,  that  the 
delays  or  contempts,  which  either  party  is  guilty  of,  can  only  be 
remitted  or  purged  on  payment  of  costs. 
12  Mod.  560.         As,  for  not  going  on  to  trial,  inquiry  (a),  4*c.  so,  if  the  plaintifl 
[Itis  laid  down  moves  to  amend  his  declaration,  (which  is  seldom  refused  whilst 
here  referred    ^^^^  proceedings  are  in  paper,)  it  must  be  on  payment  of  costs, 
to  in  12  Mod.  that,  if  upon  notice  of  trial,  the  defendant  di-aws  briefs,  retains  counsel,  and 
makes  ready  hi;  witnesses,  before  that  notice  is  countermanded,  upon  affidavit  thereof,  and 
motion,  he'  shall  have  such  costs  as  the  master  shall  tax.     But  it  hath  been  since  holden, 
that  if  a  notice  of  trial  be  regularly  countermanded,  the  defendant  is  not  entitled  to  receive 
the  costs  of  a  wdtness  who  resided  in  London,  and,  before  the  countermand  was  delivered,  set 
out  to  attend  the  aS'izes  in  the  country.     Hester  v.  Hall,  Bai-nes,  307.     Goodright  v.  Hoblj-n, 
Id.  298.  Pr.  Reg.  C.  P.  393.  S.  C. — A  plaintiff  is  not  liable  to  costs  for  not  proceeding  to  trial 
according  to  notice,  if  the  delay  was  the  result  of  ine\atable  accident.  Ogle  v.  Moffit,  Barnes, 
133.,  or  occa-ioned  by  the  neglect  of  the  defendant's  attorney.     Strong  v.  Hai-wood,  Say. 
Costs,  174.     Ijlf  a  defendant  do  not  proceed  to  trial  by  proviso,  pursuant  to  his  notice,   or 
countermand  the  same  in  due  time,  he  shall  pay  costs.     Wilkinson  v.  Poole,  2  Str.  797.     i  T. 
Rep.  696.11   {a)  [Shadford  V.  Houston,  i  Str.  317.     Sutton  v.  Bryan,  2  Str.  728.]     Ijln  some 
cases  there  may  be  amendments  without  the  payment  of  costs,   i  East,  372.     10  East,  237. 
3  Mod.  112.      I  Ld.  RajTU,  94. 116.      Say.  Costs,  157.     i   Salk.  50.II    Vide  titXe  Aw^rndmentf 
letter  (G). 

10  Mod.  88.  There  are  no  costs  in  abatement  upon  demurrer,  because  there 

are  no  damages  given,  but  only  a  respoudeas  mister  awarded. 
6Mod.  2.iLill.  [No  costs  are  allowed  to  either  party  on  a  repleader,  because  it 
Pr.  Reg.  472.  is  a  judgment  of  the  court  upon  the  pleading;  and  both  parties 
*  R  ^J^'  were  in  fault  to  allow  an  immaterial  or  insufficient  issue  to  be 
iVentr.^igiS.  joined,  and  therefore  neither  of  them  can  have  any  claim  to 
Bai-nes,  125.  receive  costs  from  the  other.] 
6  T.  Rep.  131.  2  Bos.  &PulI.  379. 

Leon.  105..  But  the  statutes  give  costs  on  a  non  pros.,  and  this  even  before 

Hutt.  36.  Cro.  declaring,  and  then  the  plaintiff  is  demandable,  for  he  is  not  in 
CaT.575.hard.  court  by  attorney  until  he  has  declared  ;  but  since  he  has  put  in 
his  appearance  by  attorney,  the  court  will  vacate  his  appearance, 
if  he  does  not  do  as  he  ought  to  do  in  declaring ;  and  this  sort  of 
nonsuit  is  as  well  Avithin  the  statutes,  as  when  lie  is  demandable 
at  the  nisi  prius  ,•  but  because  the  King's  Bench  suffered  them 
to  lie  three  terms  without  awarding  a  ?ionj>ros.,  therefore, 
Enlarged  to  By  the  8  Eliz.  c.  2.  if  upon   a  latitat,  alias,  or  pliirics  capias 

the  end  of  the  issuing  out  of  the  King's  Bench,  the  plaintiff  does  not  declare 
ad  term  bv  an  ^y\^y^\^^  jj^^.^g  j^^.^  ^1^^^^  l^^jj       ^  •,      ^j.  „^-^gj,  declaration  shall  de- 
order  ot  K.  15.   ,  fv      \  •  ''      •         IT  -1  I  •        1 
made  Mich.       ^^J  o^'  sulrer  his  suit  to  be  discontinued,  or  be  nonsuit,  the  court 

term,  10  G.  2.  shall  award  the  defendant  his  costs  and  damage. 
RQZ.2.X'>te{b). 

(This  statute  doth  not  extend  to  actions  brought  by  executors  or  administrators,  in  their  re- 
presentative character.  Cro.  El.  69.  Cro.  Ja.  361.  If  the  plaintiff" enter  a  710/i  prosequi,  the 
defendant  is  entitled  to  costs  upon  this  statute.     Cooper  v.  Tiffin,  3  T.  Rep.  511.] 

After  a  declaration  put  in  by  the  plaintiff,  if  the  defendant 

puts 
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puts  in  a  bar  or  demurrer,  and  the  plaintiff  docs  not  reply,  S^c. 
there  is  a  judgment  against  him  on  the  bar,  ^x.  and  costs  awarded, 
because  lie  dots  not  prosecute  his  writ  with  effect. 

After  issue  joined  or  a  verdict  given,  the  plaintiff  cannot  dis- 
continue without  leave  of  the  court,  which  is  never  granted  but  *Qm.  ifhecan 
upon  payment  of  ccsts.  *  discontinue  at 

any  time,  after  suit  commenced,  without  paying  costs  ? 

The  plaintiff  cannot  brine:  a  new  ejectment  without  paying  the  4  Mod-  37?- 

.       c.\     n     ^  °  1    .'      o  Vide  ill.  Eject- 

costs  of  the  first.  menl,{^U- 

That  if  a  new  trial,  or  second  issue  be  directed  out  of  Chancery,  it  must  be  on  payment  of 
costs.     2  Vern.  75,     8  Mod.  225.     Vide  tit.  Trial,  (L). 

[It  was  formerly  not  usual  {a)  in  any  actions,  but  ejectments,  (a)Tidd's  Pr. 

to  stay  the  proceedings  in  a  second  action,  until  tlie  costs  were  ^^^-  534. 

•  1-  •  <'*^    1  1  .-11       TiU     Realv.Macky, 

paid  m  a  prior  one  tor  the  same  cause ;  and,  particularly,  it  the  ^  g^j.  ^^06. 

merits  did  not  come  in  question  on  the  former  trial  (6).     But  of  Englishv.Cox, 
late  years  it  hath  been  done,  in  several  instances,  on  the  ground  Cowp.32a. 
of  vexation  (c) ;  and  |ithat,  whether  the  former  action  were  in  the  Say. Costs,  251. 
same  or  a  different  court  (f/).     In  the  King's  Bench,  the  prac-  v.Pritchard 
tice  is  not  confined  to  cases  where  a  trial  was  had  in  a  former  Barnes,  125. 
action,  but  applies  equally  where  the  cause  is  put  an  end  to  by  Doe  v.  Alston, 
judgment  of  non  j^'os.,  or  as  in  case  of  a  nonsuit.     But  it  is  ^      .yf?' 
"otherwise  in  the  Common  Pleas ;  for  that  court  never  interferes,  l^j.'J  Biron's 
unless  the  merits  of  the   case  have  been   tried  in  the  former  case,  i  Ventr, 
action  {e).     jj  And  in  one  case  (y),  where  the  action  was  brought  190-  (^)Bassv. 
by  husband  and  wife,  the  Coui't  stayed  the  proceedings  until  the  ^^™'^"t  ^  ^^- 
payment  of  costs  in  the  former  action,  at  the  suit  of  the  husband  (c)  Weston' v. 
only,  it  being  for  the  same  demand.  Withers, 

a  T.  Rep,  511. 
Gravenor  v.  Cape,  Say.  Costs,  245.  Melchar  v.  the  Executors  of  Halsey,  Id.  247.  2BI. 
Rep.  741.  S.  C.  3  Wils.  149.  {d)  Nevitt  v.  Lade,  E.  24  G.  3.  B.  R.  i  Tidd,  tibi  supra. 
(<?)  3  Bos.  &  Pull.  23.  Cox  V.  Chubb,  2  Bl.  Rep.  809.  Coolie  v.  Dobree,  i  H.  Bl.  10. 
(/)  Lampley  and  wife  v.  Sands,  H.  25  Geo.  3.  B.R.  Tidd's  Pr.  285.  ||Thisrule  has  been  fol- 
lowed in  equity  where  the  former  suit  was  in  the  same  court,  or  even  in  another  court  of 
equity,  for  the  same  matter;  Pickett  v.  Loggon,  5  Ves.  706.  Holbrooke,  v.  Cracraft,  ibid. 
(note);  but  not  where  the  first  proceeding  was  at  law,  or  in  the  ecclesiastical  court.  Wild  v. 
Hobson,  2Ves.  &Beames,  loj.y 

So,  it  was  formerly  not  usual  {g),  in  any  actions  but  eject-  (g)  Real  v. 
ments,  or  actions  q2ii  tarn,  to  require  security  for  costs,  where  the  Macky,  2  Str. 
plaintiff  resided  abroad ;  for  it  was  considered,  that  such  a  pro-  g^°  ■,,  j  "y:7' 
ceeding  might  affect  trade,  by  excluding  foreigners  from  our  266.  Maxwell' 
courts,  and  would  be  a  means  of  clogging  the  course  of  justice,  v.  Mayer,  Say. 
But  now,  although  a  plaintiff'  be  not  compellable  to  give  secu-  Costs,  156. 
rity  for  costs,  merely  as  a  foreigner,  if  he  reside  in  this  country  ;  |  c^Bo^sewe'll 
yet,  whether  he  be  a  foreigner  or  native,  if  he  reside  abroad  out  v.  Irish,  4  Burr, 
of  the  reach  of  the  process  of  the  Court,  the  proceedings  will  be  210-.  Golding 
stayed  till  he  return,  or  security  be  oiyen  for  the  pavment  of  Y;  Barlow, 
costs.]  (A)  ^  "  ^    ^  Cowp.24. 

-■  ^   '  JNluncomar  v. 

Burdett,  Id.  158.  English  v.  Cox,  Id.  322.  (h)  Pray  v.  Edie,  i  T.  Rep.  267-  Fitzgerald  v. 
Whitmore,  Id.  362.  Doe  v.  Alston,  Id.  4^1,  jjBut  see  Parquot  v.  Eling,  i  H.^Bl.  106. 
gontr.  but  Ganesford  v.  Levy,  2  H.  Bl.  118.  ace.  and  laid  down  as  a  settled  point;  since  re- 
laxed, however,  in  favour  of  foreign  seamen  serving  on  board  EngUah  ships,  Henschen  v. 
Garves,  Id.  383.  Jacobs  v.  Stevenson,  i  Bos.  &  Pull.  96.;  or  being  in  the  habit  of  navigating 
them  to  and  from  the  ports  of  this  country.    Nelsonv.  Ogle,  2  Taunt.  253.    And  where  the 

plaintiff 
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plaintiff  was  a  prisoner  in  France,  the  court  refused  to  grant  a  rule  compelling  him  to  gire 
secui-ity  for  costs.  Tullock  v.  Crowley,  i  Taunt.  i8.  So,  where  a  prisoner  of  war  in  thi'a 
country  sued  for  wages  earned  on  board  an  English  ship.    Maria  v.  Hall,  z  Bos.  &  Pull.  236,^! 

(a)  Golding  v.  ||  But  proceedings  shall  not  be  sta3'ecl,  even  in  a  qui  tarn  action, 

Barlc\y,  Cowp.  merely  on  account  of  the  defendant's  poverty  (a);  or  because  he 

R^b  rt          '  ^^  pi'o'tected  as  servant  to  a  foreign  [b)  minister;  or  in  ejectment, 

Barnes  '126.  whci'e  the  lessor  of  the  plaintiff  is  known,  of  full  age,  and  resi- 

Fieldv.  Car-  dent  in  the  country  (c).     And  where  [d)  a  commission  of  bank- 

ron,  a  H.  BL  j-^pt   had  issued  against  the  plaintiff,  who  was  gone  with  his 

27.  (5)Davie3  family  to  JV^a)  York,  upon  the  petition  of  the  defendant,  who 

V.  boiomon,  ',            ,             t                j    1     j      i              i-         ip        •                     , 

T.  25  Geo.  3.  ^^^  t'^*^  only  creditor,  ana  haa  chosen  nnnseli  assignee,   and 

K.  B.  I  Tidd,  the  plaintiff  brought  an  action  against  the  defendant,  to  try  the 

SZ"^-  5  Ed.  validity  of  the  commission,  the  Court  of  Common  Pleas  refused 

Al  t    ^^'  7.  to  stay  the  proceedings  till  he  should  give  security  for  costs;  for 

Rep.  401.    "  '"  this  case  the  defendant  having  possessed  himself  as  assignee 

{(l)  M'CulIock  of  all  tlie  plaintiff's  property,  had  thereby  put  it  out  of  his  power 

V.  Robinson,  to  give  any  pledge  or  counter  security  to  those  who  might  be 

aN.R.  35^.  bound  for  him. 

1  Tidd,  ubi  Where  the  defendant  is  entitled  to  demand  security,  he  should 

supra         ^  apply  for  it  to  the  plaintiff's  attorney  {e) ;  and  if  the  motion  be 

Ren    rf^Per  ^^^^yed  till  after  notice  of  trial,  the  Court  of  King's  Bench  will 

C2(/'.E.  47  G.3.  require  an  affidavit  that  such  application  has  been   {f)  made, 

(g)  Id.  though,  before  notice  of  trial,  an  affidavit  is  unnecessary  [g). 

^^) Walters  v.  "phe  motion  however  should,  in  all  cases,  be  made  as  soon  as 

r  East^  ■  g  the  defendant  can  reasonably  do  it,  after  knowledge  of  the  fact 

v."^Caze-  of  the  plaintiff's  residence  abroad;  and  therefore  if  it  might 

nove,T.44G.3.  have  been  made  earlier,  it  comes  too  late  after  issue  joined  and 

K.  B.  ace.          notice  of  trial  given,  ih) 
Barker  v.  Har-  o  ^   '' 

greaves,  6  T.  Rep.  597.  contr. 

De  la  Preme         The  defendant  must  put  in  bail  previously  to  the  application. 
V.  Due  de  Biron,  4  T.  Rep.  697. 

Carry.  Shaw,  But,  if  a  foreigner  sue  two  defendants,  and  only  one  of  them 
6  T.  Rep.  496.  put  in  bail,  that  one  may  require  the  plaintiff  to  give  security 

for  costs,  without  putting  in  bail  for  the  other  defendant. 
Michel  V.  Pa-         The  agreeing  to  take  short  notice  of  trial  is  a  waiver  of  the 
reski,  2  H.  Bl.    defendant's  opportunity  to  apply  for  such  security. 
593.  Mullerv. 
Gernon,  3  Taunt.  272.     Steel  v. Lacy,  Id.  273.  note. 

Duthy  V.  Tito,  It  was  formerly  not  allowed  in  cross  actions  between  the  same 
aStr.  1206.  parties,  to  deduct  the  costs  of  one  action  from  those  of  the  other; 
BuU  N  P  -^6  because,  it  was  said,  it  required  the  authority  of  an  actof  parlia- 
Goodtitle  v.^  nient  to  enable  a  defendant  in  an  action  to  set  off  a  mutual  debtj 
Lowe,  Barnes,  and  that  act  did  not  extend  to  the  case  of  costs.  But  this  is  now 
13c.  Mordecai  become  a  common  practice  (z),  and  it  depends  not  on  the  statutes 
V.  Nutting  7^.  ^.  ^^^_Qff  b^i-  ojj  tijg  general  jurisdiction  of  the  Courts  over 
336.  S.  C.  their  suitors.    And  it  has  been  done  even  where  the  parties  have 

(z)  Scoffin  V.     not  been  precisely  the  same  in  the  two  actions  [k],  and  also  where 

Robinson,         ^^^  actions  have  been  brought  in  different  courts.  {I) 

Barnes,  145. 

Roberts  v.  Biegs,  Id.  146.      Bull.  N.  P.  336.  S.  C.     Wills  v.  Crabb,  Id.  ibid,    Thrustout  v. 

Grafter,  2  BirRep.  826.     {Ic)  Nunez  v.  Modigliani,  i  H.  Bl.  217.     (/)  Hall  v.  Ody,  a  Bos.  & 

Pull.  28.    Emden  v.  Darley,  i  N.  Rep.  22. 

Where 
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Where  nn  action  was  brought  for  the  recovery  of  costs  di-  Emerson  v. 
rectfd  to  be  paid   to  the  ])laintiff  by  an  interlocutory  order  of  Lashley,  zH. 
thc  Mayor's  Court  of  I/yndon,  and  a  verdict  was  found  for  the      '  ^^  '  ^^■^' 
plaintiff;  though  the  verdict  was  set  aside,  on  the  ground  that 
no  action  could  be  sustained  for  such  costs,  and  judgment  was 
given  \'oy  the  defendant;  yet  the  Court  directed  those  costs  to  be 
deducted  from  the  costs  allowed  to  the  defendr'.nt  in  this  action. 

S»>,  where  A.  was  equitably  entitled  to  the  costs  of  a  nonsuit  O'Connor  v. 
in  an  at  tioi5  by  B.  against  C.  and  liable  to  pay  the  costs  of  a  non-  Murphy,  i  H. 
suit  in  an  aciion  by  himsel.  against  B,,  he  was  fallowed  to  set-off     •  ^^'^' 
the  costs  of  'Jie  nonsuit  in  the  former  action  against  those  in  the 
aciioi  by  himsf  If  against  B. 

Where,  in  assault  and  battery  against  two  defendants,  one  of  Cawthornev. 
whom  sriffer^d  judgment  to  go  by  default,  and  the  other  pleaded  !^'^?'"'P^°"' 
not  gnilty,  and  on  the  triat  there  was  a  verdict  for  the  latter;     "  ^'^  '^''^' 
and  as  to  the  former,  the  jury  assessed  damnges  at  is.,  the  Court 
allowed  t!ie  plaintiff  to  set  off  the  costs  which  he  was  to  receive 
from  the  defendant,  w}k»  had  let  judgment  go  by  default,  against 
those  which  he  was  liable  to  pay  to  the  other  defendant,  upon  an 
affidavit  tliuL  the  defendants  had  agreed  to  consolidate  the  costs.' 
St>,   in  trespai-s  against  three,  two  of  whom  had  let  judgment  go  Schoolev. 
by  default,  and  the  third  had  obtaiiied  a  vertiict,  upon  an  affi-  Noble,  iH.BI. 
davit  that  the  two  first  had  rxted   under  the  authority  of  the  ^^' 
third,  who  had  undertaken  to  pay  the  damages  and  costs. 

The  Ccan  of  King's  Bench  has  permitted  defendants  to  set  Glaisterv. 
off  a  jutigment  recovered  by  them  against  the  plaintiff,  against  Hewer,  8T. 
the  judgment  obtained  by  the  plaintiff  against  them,  though  it     ^P'  ^' 
appeared  that  the  plaintiff  had  also  a  separate  demand  upon  one 
of  the  defendants. 

But  that  Court  has  refused  to  permit  a  judgment  recovered  by  Doe  v.  Darn- 
A.  against  B.  and  C.  to  be  set  off  against  a  judgment  recovered  ^°"'  3  E^*, 
against  A.  by  the  asi^ignees  of  B.  under  an  insolvent  debtors'  act,    ^'^' 
the  interests  of  third  persons  intervening,  who  have  claims  by 
the  statute.     And  Lord  J^llcnbormigh,  in  this  case,  expressed  a 
strong  tlisinclination  to  extend  the  power  of  setting  off'  debts 
iipon  general  grounds  of  equity  beyond  the  line  which  the  legis- 
lature had  thought  proper  to  mark  out. 

Where  the  plamtiff  sued  out  execution  against  the  defendant,  Hill  v.  Tebb, 
an  uncertificated  bankrupt,  notwithstanding  the  allowance  of  a  i^-i^ep.  311. 
writ  of  error,  and  the  execution  was  set  aside  for  irregularity, 
with  costs,  the  Court  would   not  permit  the  amount  of  those 
costs  to  be  set  off'  against  the  costs  of  the  action,  but  compelled 
the  plaintiff  to  pay  them  forthwith.  |1 

The  defendant  shall  not  pay  the  costs  cf  reversing  an   out-   ^'^^^  *^*^® 
laA^Ty  until  the  plaintiff  declares  against  him;  and  if  the  plaintiff  Outlawry. 
be  nonsuit,  the  defendant  shall  have  them  again  in  his  costs ; 
and  if  there  be  more  defendants  than  one,  and  they  be  all  out- 
lawed, they  shall  all  be  contributory  for  the  costs,  and  not  every 
one  pay  the  whole  costs. 

(L)  Costs, 
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(L)  Costs,  how  assessed  or  taxed. 

Roll.Abr.517.  A  FTER  the  making  of  the  statutes  that  introduced  costs,  it 
(a)  [Formerly,  ^  ^  was  agreed  on  as  a  rule,  that  the  jury  should  tax  the  da- 
it  these  words  jjjages  a-part,  and  the  costs  a-part,  that  so  it  might  appear  to 
or^eve^rTrais^  '  the  court  that  the  costs  were  not  considered  in  the  damages; 
placed,  in  the  and  when  it  was  evident  that  the  costs  taxed  by  the  jury  were 
judgment,  it  too  little  to  answer  the  costs  of  suit,  the  plaintift"  prayed  that  the 
was  error.  But  office^,  might  tax  the  costs,  and  that  was  inserted  in  ihe  judg- 
helnedbvi6&  "^^nts;  and  therefore  said  to  be  done  ex  assensu  of  the  plaintitF, 
17  Car.  1.  c.  8.  {u)  because  at  his  prayer. 
$i.,and4Ann. 

c.  16.  ^  3.  And  in  an  action  of  debt,  if  there  be  no  writ  of  inquiry  to  ascertain  the  damages  sus- 
tained by  the  detention  of  the  debt,  the  damages  assessed  by  the  court,  as  well  as  the  costs  of 
the  suit,  should,  in  the  judgment,  be  stated  to  be  given  iwM  M£>«we;i^  of  the  plaintiff;  but  the 
omission  of  such  statement,  it  seemcth,  is  aided  by  16  &  17  Car.  2.  or,  at  least,  may  be  sup- 
plied at  any  time.  Tully  v.  Sparkes,  2  Str.  868.  a  Ld.  Raym.  1570.  i  Barnard.  325.  335. 
S.  C.  So,  if  a  manifest  miscomputation,  or  any  plain  mistake  in  figures,  should  appear  on 
the  face  of  the  record  with  regard  to  costs,  it  may  be  amended.  4  Burr.  1989.  i  Roll.  Abr. 
20J.  pi.  5.] 

7  Mod.  129.  [It  is  said,  that  if  a  judgment  be  entered  up  with  a  blank  for 

HuUock,  622.    the  costs,  they  cannot  be  afterwards  inserted. 
Green  v.  Cole,       If  the  jury  assess  costs  in  a  case  wherein  none  are  recoverable 
aSaund.  257.    by  law,  the  judgment  should  be  entered  nullo  habito  respectu  to 

such  costs. 
Stores  v.Tong,       The  jury  ought  ex  officio  to  give  costs  in  an  action  in  which 
Ca.  Pr.  C.  P.  7.  costs  are  recoverable  by  law  ;  but,  if  they  omit  or  refuse  to  do  so. 
Ward  V.  bnell,  ^^^  court  vvill,  on  motion,  order  costs  to  be  taxed,  and  indorsed 

I  n.  HI.  10,  ^  ' 

Vide  I  Lill.        on  the  postea.'] 
Abr.  472. 

Hullock,  649.  11 A  gross  sum  may  be  assessed  by  the  jury  in  their  verdict  for 
Cro.  Ja.  420.  damages  and  costs ;  because  the  word  damna^  in  its  largest  sense, 
Co^Litt.25  7.a.  jj^cludes  costs;  or  damages  and  costs  maybe  assessed  separately, 
i/h.  7.^iV  I^  the  former  case  the  plaintiff  cannot  have  judgment  beyond  the 
10  Co.  117. b.  amount  of  the  damages  laid  in  his  declaration,  because  the  da- 
Cro.  El,  568,  niages  and  costs  being  entirely  assessed,  non  constat  how  much 
is  given  for  the  one,  and  how  much  for  the  other,  and  the  jury 
may,  possibly,  have  given  greater  djimagcs  than  the  plaintift"  de- 
Pilfold's  case,  clared  for,  and  he  can  have  judgment  only  to  that  amount.  But, 
^ ,  J  "  ■  by  assessing  them  in  distinct  sums,  the  jury  may  give  damages  to 
Jenk.288.Cro.  the  extent  of  what  the  plaintiff  has  declared  for,  and  also  costs 
El.  544.  Yelv.  of  suit,  though  together  they  may  exceed  the  damages  laid  in 
7°-  the  declaration. 

Heinesv.Guie,  If  the  costs  assessed  by  the  jury  be  omitted  in  the  entry  of  the 
Yelv.  107.  judgment,  it  v/ill  be  error.  And  where  the  costs  de  incremento 
Bistop  s^case,    ^^g^^    in  the  entry  of  the  iudijment,  said  to  be  assessed  per  jura- 

lR0.Abr.205.  '    .  1       r*^  •  -^  1,    IJ         ^      1  /7\   T)    i. 

p.  2.  and  see  torcs^  mstead  of  pei-  curuim,  it  was  holden  to  be  error,  [b]  but. 
Anger  v.  if  judgment  be  given  for  the  damages  and  costs  assessed  by  the 

Brookhen,        jy^-y,  the  want  of  judgment  for  costs  de  incremento  is  not  error.  |1 
a  Show.56.89.  •'     •'  o 

{b)  Goose  V.  Penton,  3  Keb.  394. 
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If  there  are  several  issues  found  for  the  plaintiff',  or  against  se-  10  Co.  117.1 
veral  defendants  ;  entire  costs  ai'c  given  upon  the  whole  pleadings, 
for  that  is  the  whole  charge  the  plaintiff  is  at. 

So,  if  in  debt  the  defendant  pleads  several  pleas,  upon  whicli  Keilw.  48. 
they  are  at  issue,  and  the  jury  find  one  issue  for  the  plaintiff^  and  *  Leon.  177. 
damages  lad'.,  another  issue  for  the  plaintiff,  and  damages  io</,,  -Brownl.  3. 
and  another  issue  for  the  plaintiffj  and  damages  6d.^  and  one 
issue  against  the  plaintiff";  they  must  assess  the  costs  entirely^ 
and  not  according  to  the  damage  severally,  for  every  issue  found 
for  the  plaintiff*. 

[In  an  action  of  assumiput^  the  plaintiff"  declared  upon  two  Grymston.v. 
several  promises,  to  which  there  was  the  general  issue,  and  at  ^9'"^'*'  ^'■°' 
the  trial  a  verdict  was  found  for  the  plaintiff,  and  several  damages  J  ^g '  g^n 
were  assessed  with  entire  costs.     A  writ  of  error  being  brought,  Jacob  v.  Miles 
the  judgment  was  reversed  as  to  the  one  promise,  and  affirmed  Cro.  Ja.  343. 
as  to  the  other,  and  the  entire  costs.]  ^*  ^• 

il  Where  there  are  several  counts  in  a  declaration,   and  the  i  Hullock, 
plaintiff  has  obtained  a  verdict  upon  one  only,  it  has  been  uni-  2  Ed.  367. 
formly  holden,  that  in  such  case  the  costs  shall  not  be  taxed  for  5^"'lf^,^?"c^' 
the  defendant  on  such  counts  as  may  have  been  found  for  him;  Qq^^.'?,  212. 
and  that,  not  only  where  the  substantial  cause  of  action  is  the  Lloyd  v.  Day, 
same  in  all  the  counts,  only  varied  by  the  manner  of  stating  it ;  Barnes,  149, 
but  also,  where  to  different  counts  of  a  declaration  there  have  Bull. IN.P. 335. 
been  different  pleas,  and  issues  on  those  pleas,  and  one  or  more  Green  Dougl, 
found  for  the  plaintiff,  and  the  others  for  the  defendant.  677.  Postan 

V.  Stan  way,  5  East,  261. 

So,  where  a  defendant  has  succeeded  on  a  demurrer  as  to  Astley  v. 
part  of  the  plaintiff's  demand.  Young,  2  Bui-r. 

1232.  Saj\ 
Costs,  211.  S.  C.  but  differently  reported.  Note,  in  these  cases  it  is  the  course  of  practice  in 
the  King's  Bench  to  tax  costs  for  the  plaintiff  upon  such  counts  only  as  have  been  found 
for  him,  and  no  costs  for  either  party  on  the  other  counts  which  have  been  found  for  the 
defendant.  But  it  was  the  practice  of  the  Common  Pleas,  where  there  were  different 
counts  in  the  declaration,  and  the  plaintiff  succeeded  in  any  one;  whether  the  cause  of  action 
was  the  same  in  all  the  counts,  only  varied  by  the  mode  of  lajingit;  or  whether  there  were 
different  and  distinct  causes  of  action  in  the  different  counts;  to  allow  the  plaintiff  his  entire 
costs  on  the  whole  declaration,  notwithstanding  the  defendant  had  succeeded  on  the  other 
counts.  Tempest  v.  Medcalf,  1  Wils.  331.  Bridges  v.  Raymond,  2  Bl.  Rep.  800.  Norrisv. 
Waldron,  Id.  1199.  Spicer  v.  Teasdale,  2  Bos.  &  Pull.  48.  But  the  practice  of  that  court  in 
this  respect  hath  been  lately  altered  in  conformity  with  that  of  the  King's  Bench.  Penson  v. 
Lee,  2  Bos.  &  Pull.  330. 

But,  if  there  be  two  distinct  causes  of  action  in  two  different  Day  v.  Hanks, 
counts,  as  to  one  of  which  the  defendant  lets  judgment  go  by  3  T.  Rep.  654. 
default,  and  as  to  the  other  takes  issue,  and  at  the  trial  obtains 
a  verdict;  it  has  been  determined,  that  the  defendant  is  entitled 
to  judgment  and  costs  on  the  count  upon  which  he  obtained  a 
verdict,  notwithstanding  the  plaintiff  is  entitled  to  judgment 
and  costs  on  the  other  countsj  whereon  there  was  judgment  by 
default. 

So,  where  the  declaration  in  an  action  of  trespass  consisted  Griffiths  v. 
only  of  one  count,  to  which  there  were  several  pleas  of  justifi-  Davies,  81. 
cation,  on  which  issues  were  taken,  and  a  new  assignment,  as  w^' j^^  ^ 
to  which  the  defendant  let  judgment  go  by  default ;  and  a  venire  Smithies, 

was 
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15  East, 1 33.11.  was  awarded  ns  Vvell  to  assess  the  damages  on  the  judgment  by 
Compere  v.       default,  as  to  try  the  issues ;  and  all  the  issues  were  found  for  the 

Hicks,  7  T.       defendant :  it  was  holden  that  he  was  entitled  to  the  costs  of 

Rep.  727-  ^1 

In  these  cases,   lOGIll' 

as  Lord  EUenborougk  observed,  the  only  issue  joined  was  found  for  the  defendant,  and  there 
was  no  issue  or  trial  on  which  the  plaintiff  succeeded,  which  distinguishes  them  from  the  pre- 
ceding cases.  And  on  this  distinction  the  courts  seem  to  have  founded  themselves  in  relieving 
the  defendant  from  what  appeared  to  them  a  hardship  to  which  he  was  subject  by  the  prac- 
tice of  both  courts  in  cases  falUng  within  the  former  ciescription.    5  East,  465. 

Thornton  v.  In  trespass  for  breaking  and  entering  the  plaintiff's  messuage 

Williamson,      and  yard,  and  passing  and  repassing  therein,  Sfc.  the  defendant 

13  Last,  191.    pleaded  not  guilty  as  to  the  force  and  arms,  ^c. :  and  2dly,  as 

to  the  residue,  justified  for  a  right  of  way  over  the  loais  in  quo 

at  all  times ;   and  3dly,  the  like  in  the  day-time.    The  plaintiff 

took  issues  on   the  two  rights  of  way,  and  new  assigned  extra 

viam^  to  which  there  was  judgment  by  default.    After  verdict  for 

the  plaintiff  on  the  first  special  issue  for  15.  and  damages  also 

assessed  on  the  new  assignment,  and  a  verdict  for  the  defendant 

on  the  not  guilty,  except,  Sfc.  and  on  the  second  special  issue ;  it 

was  holden,  that  the  defendant  was  entitled  to  the  general  costs 

of  the  trial ;  because  the  plaintiff  was  not  obliged  to  go  to  trial, 

but  should  have  let  judgment  go  by  default,  on  the  issue  of  the 

limited  right  of  way,  which  was  found  against  him.|| 

Braithwaite  [An  inclosure  act  having  directed  that  the  parties,  who  were 

ft  T  R  dissatisfied  with   the  determination  of  the  commissioners,  might 

P-599-  bi'ing  actions  to  try  their  rights,  and  "  that  if  the  verdict  should 

*'  be  in   favour  of  the  commissioners'  determination,   the  costs 

"  should  be  borne  by  the  plaintiff,  but,  if  against  such  determina- 

*'  tion,  then  by  the  proprietors  at  large;"  a  proprietor,  who  had 

brought  an  action  for  nine  distinct  rights,  and  recovered  for  three 

only,  was  allowed  costs  only  on  those  issues  which  were  found  for 

him,  and  the  costs  of  the  other  issues  v/ere  given  to  the  defendant.] 

Yates  V.  Gun,       After  issue  and  demurrer  joined,  plaintiff  tried  the  issue,  and 

Bai-nes,  141.     \^r^^  q.  verdict;  but  afterwards,  upon  argument,  judgment  was 

similar       nriven  for  the  defendant  upon  the  demurrer;  and  it  was  holden, 

of  Kind's  ^^^^  ^'^6  plaintiff  should  have  the  costs  of  the  trial,  and  the 

Bench  allowed  defendant  those  of  the  demurrer. 

the  costs  of  the 

demurrer  to  the  defendant,  but  gave  no  costs  on  either  side  on  the  trial.  Cooke  v.  Sayer, 
3  Burr.  753.     a  Wils.  85.  S.  C.     Say.  Costs,  221.  S.C. 

Vivian  v.  If,  besides  the  general  issue,  there  be  a  special  plea,  which 

Blake,  II  East,  goes  to  an  issue,  to  the  whole  declaration,  and  on  the  trial  there 
*^'  be  a  verdict  for  the  defendant,  and   upon  the  other  for   the 

plaintiff,  with  is.  damages;  the  plaintiff  is  not  entitled  to  costs.  || 
Salk  208.  Upon  a  scire  facias  on  a  recognisance  in  C  B.  against  bail, 

a  Salk.  530.  the  plaintiff  had  iudsment  for  execution  upon  the  reco<£nisance, 
raiisnaw  ana  ^.  g^^gj  recuperet  davina  sua  occasione  dilaticnis  execntionis.  Upon 
6  Mod.  I'c",  ^  '^"t  of  error  in  B.  R.  this  was  reversed,  for  the  bail  are  only 
S.  C.  2  Ld.  liable  to  costs  of  suit  by  the  statute ;  and  damages,  by  reason  of 
Raym.  1138.  the  delay  of  execution,  are  not  costs,  nor  costs  of  suit,  but 
10  ilod.  306.    (lajnage  sustained  by  being  so  long  kept  out  of  his  money,  which 

used  to  be  assessed  by  allowing  the  party  what  lawful  interest 

1 4  would 


(L)  Costs,  ho*iV  assessed  or  taxed.  S^j 

would  have  come  to  him  in  the  mean  time ;  so  that  costs  and 
daman'es  are  different  in  this  case,  given  for  different  ends,  and 
assessed  by  different  measures. 

If  baron  and  feme  join  in  an  action,  and  a  verdict  is  given  for  Roll.Abr.516. 
the  plaintiffs,  and  the  jury  assess  damages  zdtra  misas  S^-  custagia  g^^/^'^^J^ 
per  ipstim  (the  baron)  circa  sectam  suam  exposita,  to  so  much,  j„dgeci  upon  a 
Sf  pro  7nisis  Sj-  ciistagiis  illis^  to  so  much;  and  thereupon  judg-  writ  of  error. 
ment  is  given,  that  the  baron  and  feme  shall  recover  the  costs 
and  damages ;  though  it  is  found  that  the  baron  only  expended 
and  disbursed  the  money  for  the  costs  of  the  suit,  in  as  much  as 
the  feme  had  nothing,  yet  the  judgment  is  good,  that  the  baron 
and  feme  shall  recover  the  costs ;  Vor  there  cannot  be  one  judg- 
ment for  the  costs,  and  another  for  the  damages. 

[Th^  husband  cannot  have  execution  for  the  costs  on  a  plea  of  Wortley  v. 

coverture  found  for  the  wife  defendant,  without  a  scire  facias.        £^"^"f \ 

Dougl.  637. 

A  demand  of  costs  must  be  made  at  the  time  of  serving  the  Barnes,  120. 
rule  of  court  under  which  they  are  taxed  ;  and  upon  an  affidavit  ^ig.  J^'^P-^^- 
that  the  costs  were  so  demanded  either  by  the  party  entided  to  ^  gJJJJ*  ^;^g^^ 
receive  them,  or  by  some  person  by  him  duly  authorized,  and 
that  payment  was  refused ;  an  attachment  will  be  granted  in  the 
first  instance,  and  may  be  moved  for  the  last  day  of  term. 

The  costs  allowed  to  the  plaintiff  after  obtaining  judgment  in  Hullock,  624- 
an  action  on  a  simple  contract,  or  for  a  debt  certain,  only  ex- 
tend to  the  time  of  signing  final  judgment.     In  such  case,  the  zT.  Rep.  157. 
expences  of  levying,  together  witlt  all  other  incidental  charges 
of  the  execution,  must  be  paid  by  the  plaintiff,  and  not  by  the 
defendant ;  for  the  sheriff  can  levy  on  the  defendant  only  the 
sum  given  by  the  judgment.      I]  And  it  was  holden  in  one  case  Thornton  r. 
where  the  defendant  let  judgment  go  by  default  in  an  action  of  Merredew, 
debt  on  simple  contract,  that  the  plaintiff  was  not  entitled  to  3  Bos.  &  Pull, 
levy  the  expences  of  the  execution,  notwithstanding  those  ex-  ^ 
pences,  together  with  the  debt  and  costs  of  the  action,  tiid  not 
exceed  the  sum  confessed  on  the  record.  1|     But,  if  the  judgment 
be  for  a  penalty,  the  plaintiff  has  a  right  to  receive  the  wliole  of 
liis  debt,  independent  on  the  expences  of  the  execution,  which, 
in  that  case,  must  be  sustained  by  the  defendant  (a).     A  de-  \\{a)  And  now, 

fendant,  if  he  prevail,  can  only  levy  the  amount  of  his  costs,  and  %  a  late  act 
.  1    i    i  1  •  •/        >i  4^  Geo.  ^.c. 46. 

that  at  h:s  own  expence.  ^^^  «  in  every 

"  action,  in  which  the  plaintiff  shall  be  entitled  to  levy  under  an  execution  against  the  goods 
"  of  any  defendant,  such  plaintiff  may  also  levy  the  poundage,  fees,  and  expences  of  the  exe- 
"  cution,  over  and  above  the  sum  recovered  by  the  judgment."  But  this  act  does  not  seem 
to  extend  to  cases  where  the  defendant  is  taken  in  execution  on  a  capias  ad  satisfaciendum  ; 
nor  to  entitle  a  d-jferdant,  in  any  case,  to  poum.'ase  and  the  expences  of  the  execution,  where, 
after  a  judgment  q^  non-pros,  Sfc.  he  takes  out  execution  for  costs.     Hullock,  654. |j 

It  was  anciently  the  practice  for  the  court,  or  one  of  the  judges,  Hullock,  625. 
to  tax  the  costs,  and  make   a  special   rule  for  their  payment;  Gilb. H. C. P. 
upon  service  of  which,  and  refusal  of  payment,  an  attachment  261.266. 
issued.     But,  at  this  day,  costs  are  taxed  in  the  King's  Bench 
by  the   master,  and  in  the  Common  Pleas  by  one  of  the  pro- 
thon-jt  ^ies,  upon  the  attornies  or  agents  of  the  parties  attending 
them  fc! .   hair  respective  offices  for  that  purpose.     After  the  taxa- 
tion, 
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tion,  the  master,  or  the  prothonotary,  marks  the  amount  of  th» 
costs  on  the  postea,  inquisition,  or  demurrer-roll,  as  the  case 
may  be,  when  final  judgment  is  said  to  be  signed,  and  execution 
may  be  immediately  taken  out. 
Hullock,  625.        Where  any  extraordinary  expences  have  been  incurred  in  a 
cause,  and  generally  in  country  causes,  an  affidavit  (in  which  it 
is  customary  for  the  party  entitled  to  the  costs  and  his  attorney 
to  join)  statilig  the  particulars  of  such  extra  expences,  is  requi- 
site to  enable  the  proper  officer  to  make  an  adequate  t<^xation. 
I  LiJl.  Abr.       A.T\d   it  is   said,  that  more  than  ordinary  costs  ought  not  to  be 
taxed,  until  the  attornies  on  both  sides  have  been  heard  for  their 
clients,  and  an  affidavit  of  the  costs  produced,  except  where  one 
of  the  attornies,  having  had  notice  of  the  intended   taxation, 
,  neglects  to  attend.    It  is  usual  to  give  such  notice  to  the  attorney 

or  agent  of  the  party  liable  to  the  costs;  but,  as  this  is  a  matter 
of  courtesy,  and  not  of  right,  it  may  be  prudent,  in  some  cases, 
to  take  out  a  rule  from  the  office  of  the  clerk  of  the  rules  in  the 
King's  Bench,  or  of  the  secondary  in  the  Common  Pleas,  to  be 
present  at  the  taxation,  which,  vv'hen   served  on  the  opposite 
party,  renders  it  incumbent  upon  him  to  give  notice. 
Thellusson  v.        In  the  taxation  of  costs,  no  allowance  can   be  made  for  the 
StaplesjDougl.  contingent   losses,  which   the   witnesses  may  have  suffered  by 
^^  '  obeying  the  subpcena.'] 

Cottony.  II The  costs  of  bringing  a  foreign  witness  to  this  country  are 

Witt, 4 Taunt,  allowed  both  in  the  King's  Bench  and  Common  Pleas;  and  so 
ss^  bchimmel  ^j,g  ^j^^  costs  of  detaininrj  him  here,  computed  from  the  day  of 
v.jucusada, /a.   ,  .  ,  ,  »  ,  /^      •  1       rf,,  r  1  • 

695.  Sturdy  V.  ^"^  ^^^*^t  sued  out  to  the  day   or  trial.      1  he  costs  or  his  return 

Andrews,  Id.  are  allowed  by  the  King's  Bench,  but  not  by  the  Common 
697.  Pleas,  li 
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iiT~"HEword  "  Covenant"  seems  to  be  borrovred  from  the  Latin 
convenire^  or  conventus^  which  signifies  a  mutual  agreement 
and  accord,  upon  conditions  propounded  and  accepted  by  the 
parties  concerned.  A  covenant  then  is  a  mutual  consent  and 
agreement  entered  into  between  persons,  v.hereby  they  stand 
bound  each  to  the  other  to  perform  the  conditions  contracted 
and  indented  for.  So  that  a  covenant  in  this  larger  sense  is  the 
very  same  thing  with  a  contract  or  bargain. 

But  the  word  is  generally  taken  in  the  law  of  England,  and 
indeed   is   here   considered,   in  a  more  restramed   sense,  and 

applied 
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applied  011I3'  to  an  agreement  in  writing  under  seal.     By  cove-  2  Bl,  Comm. 
Hants  therefore  are  meant  those  clauses  of  agi'eement  contained  204- 
in  a  deed,  whereby  either  party  stipulates  for  the  truth  of  cer- 
tain facts,  or  binds  himself  to  perlbrm,  or  forbear  doing,  some 
thing  to  the  other.     For  the  breach  of  these  covenants  the  party 
injured  is  entitled  to  relief  by  (a)  an  action,  or  writ  of  covenant  («)  It  is  said, 

atjainst  the  covenantor,  founded  on  the  deed.  ^'^^"^  ^"^  action 

^  may  be  main- 

tained by  special  custom,  as  in  Loudon,  or  Bristol,  upon  a  mere  verbal  agrecinent,  though 
such  custom  shall  betaken  strictly.  F.  N.  B.  146.  A.  Touchst.  162.  i  Leon.  2.  But  by  a 
note  in  the  Register,  165.  b.  Xun  debet  Jiri  breve  de  conventione  per  legem  mercatoriam  quia 
jilacitum  de  conventione  non  valeat  sine  facto,  et  quilibct  debet  jiidicari  secundum  factum  snum,  et 
non  per  alimn  legem.     Q«.  the  custom. 

But  the  word  "  covenant"  is  not  a  word  of  art,  and  essential  i  Leon.  324. 
to  the  constitution  of  a  covenant ;  for  any  words  in  the  deed,  in  Sty.  406. 
what  part  soever  found,  from  which  the  intent  of  the  parties  to 
enter  into  the  engagement  can  be  collected,  are  effectual  for  that 
purpose. 

Covenants  are  distinguished  into   express  and  implied  cove-  Touchst.  160. 
nants  —  express,  when  they  are  expressed  in  the  deed  ;  implied, 
when  the  deed  doth  not  express  them,  but  the  law  doth  make  and 
supply  them. 

They  are   distinguished  also  into   real  and  personal :  real, 
when  they  pass  land,  or  are  annexed  to  and  run  with  land  ;  per- 
sonal (6),  when  they  attach  upon  or  run  in  the  personalty,  and  {b)  Collateral 
charge  or  benefit  some  person  in  particular.     Personal  again  covenants  tall 
may  be  distinguished  into  such  as  are  transitive  or  intransitive :  i^j.^nch  o/the 
intransitive,  v/hen  the  duty  of  performing  them  is  limited  to  the  division, 
covenantor  himself;  transitive,   when  it  passes  to  his  represen- 
tatives. 

Covenants  again  are  distinguished  into  affirmative  and  neea- 
tive,  as  they  may  be  in  the  one  or  the  other ;  and  into  cove- 
nants executed  and  executory :  the  former  referring  to  a  thing 
as  done  already ;  the  latter  providing  that  it  shall  be  done  here- 
after. 

A    covenant  is   not  a  duty,   nor  cause  of  action,  till  it  be  Aleyn.  39, 
broken ;  so  that  it  is  not  discharged  by  a  release  of  all  actions : 
and  when  it  is  broken,  the  action  is  not  founded  merely  on  the 
specialty,  as  if  it  were  a  duty,  but  savours  of  trespass,  and  sounds 
in  damages,  and  therefore  an  accord  is  a  good  plea  to  it.  || 

For  the  better  understanding  of  the  action  of  covenant,  I 
shall  consider, 

(A)  The  Manner,  and  by   what   Words  an   express 

Covenant  is  created. 

(B)  Covenants  created  by  Implication  of  Law. 

(C)  Where  an   Action    of  Covenant  is  the   proper 

Remedy. 

(D)  Where  there  are  several  Parties :  And  herein  of 

joint  Covenants. 
Vol.  II.  Z  (E)  Of 
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(E)  Covenants  Real  and  Personal :    And  herein   to 

whom  they  shall  extend  : 

1.  Covenants  'which  shall  extend  to  the  Heir  or  Executor,  so 

as  to  bind  them,  though  not  expressly  named, 

2.  Covenants  'which  the  Heir  or  Executor  may  taJce  AdvaTi- 

tage  of. 

3.  Where  an  Assignee  shall  he  hound  hy  the  Covenant  of  the 

Assignor. 

4.  IVJiere  the  Assignor  continues  still  liable. 

5.  Where  a7i  Assignee  shall  take  advantage  of  a  Covenant. 

6.  Covenants  "which  bind  by  force  of  the  Statute  32/?.  8. 

c.  34. 

(F)  How  Covenants  are  to  be  construed. 

(G)  Where  the  principal,  and  all  auxiHary  Covenants, 

shall  be  said  to  be  void  and  extinguished. 

(H)  What  shall  be  deemed  a  Breach,  or  construed  a 
good  Performance. 

(I)  Where    the    Breach    shall    be   said    to   be    well 

assigned. 
CK)  Where  the  Performance  shall  be  said  to  be  well 

set  forth  and  pleaded. 

(L)  What  may  l)e  pleaded  in  Bar  to  the  Action. 


(A)  The    Manner,    and  by   what  Words  an  express 
Covenant  is  created. 

(a)  I  Chan;  Ca.  («)T^HE  law  does  not  seem  to  have  appropriated  any  set  form 
194.Leon.324-  of  words,  which  are  absolutely  necessary  to  be  made  use 

[i  Burr.  290.  of  in  creating  a  covenant ;  and  therefore  it  seems  that  any  words 
r^lAmi/tvmav  ^^^^  ^^  effectual  for  that  purpose,  \\hich  shew  the  parties  con- 
also  covenant  currence  to  the  performance  of  a  future  act  (b) ;  as,  (c)  if  lessee 
in  respect  of  for  years  covenants  to  repairs,  <^c.  Provided  always,  and  it  is 
past  transac-  agreed,  that  the  lessor  shall  fnd  great  fivibcr,  Sfc.  this  makes  a 
*'T^  So  '*he  covenant  on  the  part  of  the  lessor  to  find  great  timber,  by  the 
may  covenant  word  [d]  agreed,  and  it  shall  not  be  a  quaiidcation  of  the  cove- 
as  to  time  pre-  nant  of  the  lessee. 
sent,  for  it   is 

the  constant  language  of  deeds  of  alienation,  that  the  grantor  has  lawful  povirer  to  convey. 
3  Wooddes.  86.]  (c)  Roll.  Abr.  518.  Brownl.  23.  S.  C.  {d)  But  it  is  said,  that  without  the 
word  agreed,  it  would  have  been  pnly  a  qualification  of  the  covenant  of  the  lessee.  Roll.  Abr. 
518.    a  Co.  72. 

12  So, 
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So,  if -<4.  leases  to  B.  for  years,  upon  condition  that  he  shall  40 B.  %.  ^.b. 
acquit  the  lessor  of  ordinary  and  extraordinary  charges,  and  ^o^}- ■^•^'"■51 8- 
shall  keep  and  leave  the  houses  at  the  end  of  the  term  iu  as  good 
plight  as  he  found  them ;  if  he  does  not  leave  them  v?ell  repaired 
at  the  end  of  the  term,  an  action  of  covenant  lies. 

So,  these  words  in  a  lease  of  a  mill,  and  the  lessee  shall  repair  Roll.Abr.518. 

the  mills  as  often  as  need  shall  require,  and  shall  leave  them  suffi-  J^j^nd'ad"** 

cie7itl2/  repaired  at  the  end  of  the  term,  make  a  covenant,  (a)  be-  j^Jg^ed.'  Cro. 

cause  it  is  the  clear  agreement  of  the  parties;  for  otherwise  the  ja.'-og.  521. 

words,  shall  leave,  S^c.  woukl  have  no  effect.  3  Bulst.  163. 

Roll.  Rep.  359. 

2  Roll.  Rep.  6^.  S.  C.  adjudged,  {a)  As  if  A.  bv  indenture  agrees  to  give  B.  7c/.  for  an  house, 
if  B.  executes  one  part  of  the  indenture  to  A.,  A.  may  bring  covenant  for  the  house.  1  ordage 
and  Cole.  Lev.  374.  per  cur.  Ra>in.  183.  2^^^  cur.  Saund.  319.  for  on  the  part  ot  B.  it 
amounted  to  a  covenant  to  conve}'. 

If  A.  leases  to  B.  for  life,  with   a  proviso,  that  if  the  lessee  Co.  155-  RoH. 
dies  within  the  term  of  forty  years,  that  then  the  executors  of  '^^^'J^^'^ 
the  lessee  shall  have  it  for  so  many  of  the  years  as  amount  to      °    '      ' 
the  number  of  forty  years,  to  be  accounted  from  the  date  of 
the  indenture  of  lease ;  this  proviso  shall  not  be  a  lease,  but  only 
a  covenant. 

If  there  are  articles  of  agreement  between^,  and  B.  by  whicli  Roll.  A.br.518, 
it  is  agreed,  upon  a  marriage  intended  between  A.  and  C.  that  :[4CTe''a  man 
all  the  stock  of  C.  shall  remain  in  the  hands  of  B.  till  A.  shall  acknowledges 
make  a  certain  jointure  to  C.  ipso  B.  anmiatim  solvendo  to  A.  in-  himself  to  be 
teresse  proinde  secundum  ratam  Si.  per  centum,  &c.  if  B.  does  not  accountable  to 
pay  the  said  interest,  an  action  of  covenant  lies  against  him  ^^j^^ongy'^ljy  him 
upon  these  words,  because  {b)  every  (c)  agreement  by  deed  is  charged  upon 
a  covenant,  otherwise  A.  could  not  have  anv   remedy  for  the  A.  to  be  paid' 

money.  '  to  ^.  Lev.  4  7. 

•'  — Where   the 

words  were  only  by  way  of  recital,  that  it  was  intended  that  a  fine  should  be  levied,  4-c.  (jyet 
held  to  be  a  covenant,  "coupled  with  other  parts  of  the  deed,  to  which  they  related  :  for  what- 
ever doth  amount  to  a  collective  intent  to  do  an  act  under  hand  and  seal  will  make  a  cove- 
nant. Hollis  V.  Carr.]|  2  Mod.  89.  91.  2  Freem.  3.  S.  C.  ||  And  where  a  man  by  deed-poll 
recited  that  ivhereas  he  u-as  possessed  of  certain  lands  for  a  certain  term  of  years,  by  good  and 
lawful  conveyance  he  assigned  the  same  to  .7.  iS". ;  the  court  said.  Recital  of  itself  is  nothing, 
but  being  joined  and  considered  with  the  rest  of  the  deed  it  is  material,  as  here,  for  against 
the  recital  the  party  cannot  say  that  he  hath  not  any  thing  in  the  term.  And  they  clearly 
resolved,  that  if  he"  had  not  that  interest  by  a  good  and  lawful  conveyance,  the  obligation  was 
forfeited.  Severn  and  Clerke's  case.||  Leon.  122.  (c)  Where  a  man  assigns  and  transfers 
a  chose  in  action,  though  nothing  passes,  yet  it  amounts  to  a  covenant  that  the  other  shall 
have  the  thing.  Mod.  113.  3  Keb.  304.  Freem.  268.  Ld.  Raym.  683.  [2  Ld.  Raym.  1242. 
1419.     2  Bl.  Rep.  820.] 

If  ^.  makes  a  deed  to  B.  in  these  words,  I  have  in  my  custody  Roll.Abr.5i9. 
one  "ivriting  ohligatmy,  in  ivhich  writing  obligatory,  one  William  ^^)  ^O'  ^jhere 
now standeth  bound  to  the  said  B.  for  the  payment  qf/^ool.  upon  \^Q^^^e^i 
siu:h  a  day,  being  the  proper  money  ofB.  and  [d)  I  will  be  ready  at  oblige  myself 
all  times,  when  I  shall  be  required,  to  re-deliver  the  same  vcriting  to  pay  so  much 
.  obligatojy  to  the  same  B. ;  if  B.  after  demands  the  said  obligation  money  at  such 
of  ^.  and  he  refuses  to  deliver  it,  B.  may  have  an  action  of  co-  n^^^i^h'at^an-'* 
venant  upon  this  deed  by  force  of  the  words,  a7id  I  will  be  ready  other.    Hard. 
«ft  ail  times,  when  I  shall  be  required.,  to  re-deliver  the  same,  &c.      178.  adjudged; 

Z  %  but 
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but  the  chief  baron  doubted,  if  the  words  had  been  teneri  ^-ftrmiler  obligari;  for  that  these 
words  sound  in  debt,  and  not  in  covenant. 


Raym.25.  Ro- 
binson and 
Ampton,  ad- 
judged. Keb. 
103.  118.  S.  C. 
Sid.48.  S.C. 


Carth.  64. 
Comb.  123, 

124- 

"Carth.  64. 


If  A.  enters  into  a  statute  to  B.  and  aftei'wards  B.  by  his  deed 
covenants,  that  upon  payment  of  such  a  sum  at  a  day  to  come, 
the  statute  shall  be  void,  and  that  he  will  deliver  it  in,  and  cause 
it  to  be  vacated  ;  if  B.  before  the  day  sues  execution  upon  the  sta- 
tute, A.  may  bring  an  action  of  covenant ;  for  though  it  be  true, 
that  a  covenant  that  is  to  take  effect  presently  is  to  stand  or  fall 
by  the  operation  of  law,  and  no  action  of  covenant  will  lie ;  as, 
if  a  man  covenants  that  a  bond  shall  be  void  upon  doing  such  an 
act,  or  to  stand  seised,  no  action  of  covenant  will  lie  upon  these; 
yet  here  the  last  words  bind  the  party  to  the  performance  of  a 
future  act,  viz.  to  deliver  i7i  the  said  statute,  and  cause  it  to  be 
vacated,  which,  without  all  question,  sound  in  covenant. 

\^  A.  enters  into  an  obligation  to  B.  and  afterwards  B.  cove- 
nants not  to  sue  A.  without  any  limitation  of  time,  this  amounts 
to  a  release,  and  may  be  pleaded  as  such. 

But,  if  the  covenant  be  temporary,  and  limited  to  a  certain 
time ;  as,  if  it  be,  that  B.  wdll  not  sue  for  ninety-nine  years, 
SfC.  this  still  remains  a  covenant;  and  for  the  violation  thereof 
an  action  of  covenant  is  the  proper  remedy,  but  it  cannot  be 
pleaded  in  bar.  So,  if  there  be  two  obligors,  and  the  obligee 
covenant  that  he  will  not  sue  one  of  them,  this  is  no  release,  but 
only  a  covenant. 

A  letter  of  licence  containing  the  words  following,  viz,  that  if 
the  creditoy^  sue  'uoithin  such  a  time,  his  debt  shall  be  Jhrfeitcd, 
works  a  forfeiture  by  the  commencement  of  the  suit,  and  there- 
fore may  be  pleaded  in  bar  to  the  action. 

If  there  are  articles  of  agreement  made  by  indenture  between 
A.  and  B,  in  which  A.  agrees  that  B.  shall  have  a  house  in  a 
street  in  London,  for  certain  years ;  provided,  and  upon  con- 
dition, that  B.  shall  receive  and  pay  the  rents  of  the  other 
houses  of  A.  in  the  same  street  mentioned  in  a  schedule  annexed 
to  the  indenture;  and  it  is  forther  agreed,  that  B.  for  his  labour, 
in  collecting  the  said  rents,  shall  have  the  overplus  of  the  rents, 
over  and  above  such  a  certain  sum ;  this  is  not  any  covenant  on 
the  part  of  J5.  to  bind  him  to  receive  and  pay  the  rents  men- 
and  sometimes  tioned  in  the  schedule ;  but  the  ])roviso  and  condition  will  only 

for  a  ^«~;''  make  the  estate  of  ^.  void  in  the  house, 
and  sometiine:^ 

for  an  exception,  and  sometimes  for  a  reservation.  It  is  taken  for  a  condition,  as,  if  a  man 
lease  land,  provided  that  the  lessee  shall  not  alien  without  the  assent  of  the  lessor,  sub  pcena 
forisfacturcr,  here  it  is  a  condition.  If  I  have  two  manors,  both  of  them  named  Dale,  and  I 
l:ase  to  you  my  manor  oi  Dale,  provided  that  you  shall  have  my  manor  of  Dale  in  the  occupa- 
tion of  J.  .S*. ;  here  the  proviso  is  an  explanation  what  manor  you  shall  have.  If  a  man  lease  a 
house,  and  the  lessee  covenant  that  he  will  maintain  it,  provided  always  that  the  lessor  is  con- 
tented' to  find  great  timber,  here  it  is  a  covenant.  If  I  lease  to  you  my  messuage  in  Dale,  pro- 
vided that  I  will  have  a  chamber  myself,  here  it  is  an  exception  of  the  chamber.  And  if  I  make 
a  lease  rendering  rent  at  such  a  feast  as  J.  S.  shall  name,  provided  that  the  feast  of  St.  Michael 
shall  be  one,  here  this  proviso  is  taken  for  a  reservation.  Per  Pop/iam  C.J.  Gouldsb.  131. 
ii  the  case  of  the  Earl  of  Pembroke  v.  Barkley.  It  may  sometimes  operate  as  a  qualification  of 
the  covenant  of  the  other  party :  as,  if  a  lessee  covenant  to  repair,  provided  alwai/s  that  the 
lessor  shall  find  Prcat  timber,  omitting  the  word  agreed,  this  proviso  shall  not  be  any  covenant 
on  the  part  of  the  lessoi-,  but  shall  be  merely  a  qualification  of  the  l«ssee's  covenant.    Ro.  Abr. 


Carth.  64. 


Roll.  Abr.  518. 
Geary  and 
Read.Cro.Car. 
128.  S.  C.  ad- 
judged.     II A 
proviso  shall 
be  sometimes 
taken  for  a 
condition,  and 
sometimes  for 
explanation, 
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tit.  Covenant  (C)  pi.  3,  Holder  v.  Taylor.  The  very  clause  too  of  the  proviso  itself  may 
operate  both  as  a  condition  and  as  a  covenant :  as  a  condition,  by  force  of  the  proviso ;  as  a 
covenant,  by  force  of  the  other  words;  purporting  a  condition,  as  it  contains  the  words  of 
the  grantor  (for  no  condition  can  be  reserved  or  made  but  on  the  part  of  the  donor,  lessor,  or 
feoffor,  Dyer.  6.)  purporting  a  covenant  as  comprehending  the  words  of  the  grantee.  Nor  is  it 
material  in  what  part  of  the  deed  the  word  proviso  stands;  it  is  the  sense,  and  not  the  place, 
which  is  to  determine  its  import.  If  it  be  substantive  and  independent,  and  relate  only  to 
the  estate  passed,  it  is  a  condition  ;  if  it  be  qualified,  it  may  amount  to  a  covenant  only;  if 
there  be  a  proviso  and  covenant  in  the  deed,  it  may  enure  to  both.  Jenk.  252.  Cromwell's 
case,  2  Co.  71.  Simpson  v.  Titterel,  Cro.  Eliz.  242^  Earl  of  Pembroke  v.  Barklcy,  Id.  384. 
Co.  Litt.  203.  b.  146.JI 

If  A.  by  deed  enfeoffs  B.  provided  that,  if  A.  pays  money  to  Cro.  Ja.  281. 
B.  by  a  day,  the  feoffment  shall  be  void,  and  covenants  to  save  Bnsco  and 
harmless  from  incumbrances  and  arrears  of  I'ent,  and  to  make  j^j^gj.  yelv. 
further  assurance ;  and  after  A.  enters  into  an  obligation  condi-  ^^^^  g/c.  ad- 
tioned  for  the  performance  of  all  (a)  covenants,  payments,  ar-  judged;  the 
tides,  and   agreements  comprised  in  the  deed ;  if  A.  pays  not  g'^J'^^f  5^^"§j 
the  money,  yet  the  bond  is  not  forfeited ;  for  there  being  no  co-  ^^^  ^  \'ol^to 
venant  to  pay  the  money,  it  is  a  proviso  in  advantage  of  the  c.  &c.  for  the 
feoffor,  that,  if  he  paid  the  money,  he  should  have  the  land  word pai/menf, 
again  ;  so  that  it  is  in  his  election  to  pay  the  money  or  lose  the  ".1  ,J^5ha°lha?e 
land,  which  is  a  sufficient  loss  to  him,  and  the  word  payment,  in  ^^^^1^^^^  to 
the  bond,  hath  reference  to  the  covenant  to  save  harmless  from  such  payments 
arrears  of  rent.  only  as  by  the 

deed  are  compulsory,  not  such  as  are  voluntai-y ;  for  otherwise  the  obligation  and  condition 
would  be  repugnant  and  contrary  to  the  deed,  i  Brownl.  113.  S.  C.and  Bulst.  156.  S.  C.  aa- 
judged.  2  Mod.  37.  S.P.  ID  Mod.  227.  GUb.  Eq.  Rep.  43-  («)  Otherwise,  ii'  the  condi- 
tion of  the  bond  had  been  for  the  performance  of  all  covenants  and  conditions  in  the  deed. 
Tooms  v.  Chandler,  2  Lev.  n6.  3  Keb.  454.  adjudged,  and  in  3  Keb.  460.,  judgment  is  given 
for  the  defendant  unless  the  plaintiff  discontinue. 

An  action  of  covenant  may  be  brought  as  {b)  well  on  a  deed  Roll.  Ab.  517. 

poll,  as  on  a  deed  indented.  ^^)  ^"^  ^  Z'''' 

*^      '  01  covenant 

lies  upon  the  king's  patent,  though  there  is  no  counterpart  sealed  by  the  lessee,  who  is  to  be 

charged.     Cro.  Ja,  240.  399.  521.     3  Bulst.  163.     Roll.  Rep.  359.    Poph,  136. 

But,  though  covenant  lies  as  well  on  a  deed  poll  as  upon  a  Salk.  197. 
deed  indented,  yet  the  parties  must  be  named  therein ;   and,  Green  and. 
therefore,  where  in  covenant  the  plaintiff  declared,   that  J.  S.  -^J^'^^  ' 
being  arrested  at  his  suit,  and  in  the  custody  of  the  bailiff',  the 
defendant  promised  and  engaged  to  bring  in  the  body  of  J.  S. 
into  the  custody  of  the  bailiff'  such  a  day ;  on  demurrer  it  was 
holden,  that  the  action  would  not  lie,  the  plaintiff  not  being 
named  in  the  agreement,   and  no  averment  dehors  could  avail 
him. 


(B)  Covenants  created  by  Implication  of  Law. 


T 


HERE  are  some  words  which,  of  themselves,  import  no  ex-  48  E.  3.  s.b.  7= 
press  covenant,  yet  being  made  use  of  in  certain  contracts,  Roll- Abr.  519. 
they  amount  to  such,  and  are  therefore  called  covenants  in  law, 
and  will  as  effectually  bind  the  parties,  as  if  expressed  in  the 
most  explicit  terms. 

Z  3  As, 
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5  Co.  17.  a.  As,  if  a  man  (a)  makes  a  lease  for  years  of  land,  by  the  words 

resolved.  ^^)  conccssi  or  dcmisi^  these  import  a  covenant,  and  if  the  lessee 

a^'si^nment        °^'  ^^^  assignee  are  (c)  evicted,  they  may  bring  an  action  there- 
thereofbe  upon. 

made  by  the  word  grant,  a  Roll.  Rep.  399.  Palm.  388.  (6)  Carth.  98.  S.  P.  admitted. — 
Whe:-e  a  man  eusignavit  c^-  transposuit  all  the  money  that  should  be  allowed  by  any  order  of  a 
foreign  state,  to  come  to  him  in  lieu  of  his  share  in  a  ship;  Mod.  113.  said  by  Hale,  though 
it  cannot  be  assigned,  yet  this  amounts  to  a  covenant  that  he  shall  have  all  the  money.  ||  So,  if 
the  cattle  of  the  lessee  are  distrained  by  the  lord  pai'amount,  the  lessee  ma}  have  covenant 
against  his  lessor.  Sir  T.  Raym.  25  7.II  {c)  [But,  in  such  case,  the  eviction  must  be  by  one  who 
hath  a  title,  though  it  is  otherwise,  it  hath  been  said,  where  there  is  an  express  covenant; 
a  Leon.  104.  Cro.  El.  214.  2  Brownl.  161. ;  and  yet  it  seems  now  to  be  settled,  that  an  ex- 
press covenant  in  the  most  general  terms  shall  be  restrained  to  lawful  interruptions,  3  T. 
Rep.  584.  Vaugh.  118.]  liThe  distinction  between  implied  covenants  by  operation  of  law,  and 
express  covenants,  is,  that  the  latter  are  taken  more  strictly,  and  are  obligatory  upon  the 
covenantor  in  every  event,  and  in  every  state  and  condition  of  the  thing  which  is  the  subject 
of  the  covenant.  For  when  the  lav/  creates  a  duty,  and  the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  hath  no  remedy  ovex",  he  will  be  excused;  but,  v. lien  by  his 
own  express  contract  he  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  even  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract.  If,  therefore,  a  lessee  covenant  to  repair  a  house,  though 
it  be  burnt  by  lightning,'  or  by  accident,  or  thrown  down  by  the  king's  enemies,  yet  he  is  bound 
to  repair  it.  Br.  Covenant,  4.  Dyer,  2,3-  ^-  Paradine  v.  Jane,  All.  27.  Earl  of  Chester- 
field v.  Duke  of  Bolton,  Com.  Rep.  627.  Bullock  v.  Dommitt,  6  T.  Rep.  650.  Walton  v. 
Waterhouse,  2  Saund.  420.  Compton  v.  Allen,  Sty.  162.  So,  on  a  covenant  to  keep  a 
bridge  in  repaii-  for  a  certain  time,  the  party  is  bound  to  rebuild  it,  though  broken  down  by  a 
great  and  extraordinary  flood.  Company  of  Brecknock  Na\agation,  v.  Pritchard,  6  T.  Rep. 
750.  So,  if  there  be  an  express  covenant  for  the  payment  of  rent,  the  lessee  is  liable  to  the 
rent,  though  the  premises  were  bwnt  down,  and  his  covenant  was  to  kee[)  thein  in  repair 
during  the  term,  except  they  should  happen  to  be  demolished  or  damaged  by  fu-e.  Monk  v. 
Cooper,  a  Ld.  Raym.  1477.  2  Str.  763.  S.  C.  Belfour  v.  Weston,  i  T.  Rep.  310.  Doe  v, 
Sandham,  1  T.  Rep.  704.  Shubrick  v.  Salmond,  3  Burr.  1638.  And  it  seems  the  lessor  is 
not  bound  to  rebuild,  though  he  insist  upon  the  payment  of  the  rent  during  the  term.  Pindar 
V.  Ainsley,  cited  in  i  T.  Rep.  312.  Weigall  v.  Waters,  6  T.  Rep.  488.  Nor  will  equity  re- 
lieve in  this  case,  unless  there  be  some  special  circumstances  (as  where  the  lessor  had  recovered 
the  value  of  the  house  from  the  insurers.  Brown  v.  Qiiilter,  Ambl.  619.);  for  the  equity  of 
the  parties  being  equal,  the  rule  of  law  must  prevail.  Hare  v.  Groves,  Anstr.  687.  See  too 
I  Fonbl.  Eq.  Tr.  374  to  379. || 

Roll.Abr.jig.        So,  if  a  man  leases  for  years,  reserving  rent,  an  action  of  co- 
Style,  387.         venant  lies  for  non-payment  of  the  rent,  for  the  (^d)  reddendo  of 

Carth.  135.       i^jjg  j-pjit  is  an  acjreement   ibr  payment  of  the  rent,  v»hich  will 

(d)  So,  the  ,  P  '    -^  ' 

words  j-ielding  ^n^^e  a  covenant. 

and  paying  make  a  covenant      Style,  406,  431.     2  Brownl.  215.     Sid.  266.  401.     2  Mod.  92. 

"Vent.  10.     aJones,  loa.     3  Lev.  155. 

4  Co.  80.  b.  Also,  if  a  man  leases  for  years  by  the  words  demise^  grants  &c. 

Nokes  and        and  in  the  deed  there  are  several  covenants  on  the  part  of  the 
^^™^°|      '        lessor,  and  he  enters  into  a  bond  conditioned  for  the  perforin-  . 
330!  S.  P.  by     ^"^6  ^^  ^^^  ^h^  covenants,  Sfc.  in  the  deed;  this  extends  as  well 
luordEldon.      to  the  covenants  in  law,  as  express  covenants. 
4  Co.  80.  Cro.       But,  if  a  man  leases  for  years  by  the  words  demist,  &c.  and 
Eliz.674-Yelv.  j-}^g  lessor  covenants  that  the  lessee  shall  enjoy  during  the  term, 
175-  4   iiun  •    Y^rithout  eviction  by  the  lessor,  or  any  claiming  under  him ;  this 
express  covenant  qualifies  the  generality  of  the  covenant  in  law, 
and  restrains  it  by  the  mutual  consent  of  both  parties,  that  it 
shall  not  extend  farther  than  the  express  covenant. 

If 
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If  a  man  leases  to  me  by  indenture  the  land  of  [a)  J.  S.   of  RoU.Abr.jao. 
which  J.  S.  is  seised  at  the  time,  upon  which   1  enter,  and  he  ^^^  '^^:  7;|^'  , 
re-enters,   I  shall  have  a  writ  of  covenant  upon  this  indenture,  /  \  go'^ifby 
though  I  was  not  in  the  land  by  the  lease,  but  by  estoppel,  for  indenture  he 
the  lessor  is  estopped  to  say  that  I  was  not  in  of  his  lease.  leases  to  me 

my  own  land, 
and  I  am  ousted  b}^  a  stranger.     Cro.  Ja.  73.    Roll.  Abr.  jao.  871. 

So,  if  a  man  leases  to  me  land  of  J".  S.  of  which  J.  S.  is  seised  Ron.Abr.5a0. 

at  the  time,  I  shall  have  a  writ  of  covenant  before  entry  upon  ^^^^^'" 

J.  S.  and  re-entry  by  him ;  for  I  need  not  allege  an  eviction,  for  ^  Brown.  22. 

this  is  a  covenant  in  law,  which  is  broken  when  he  is  not  seised  s.  P.  Hob.  12. 

of  the  land  at  the  time  of  the  demise ;  for  the  word  demise  im-  S.  C.  But  vide 

ports  a  power  of  letlinij,  and  it  is  not  reasonable  to  enforce  the  '"     .^^'     % 
r  ^  '  •  1      ?      1  1  •  case  immedi- 

lessee  to  enter  mto  the  land,  and  so  to  commit  a  trespass.  ^^.^jy  foUow-' 

ing ;  which  seems  cont.,  and  that  if  a  man  leases  land  for  years,  and  a  stranger  enters  before 
the  lessee  enters,  he  shall  not  have  an  action  of  covenant  upon  this  ouster,  because  he  was 
never  a  lessee  in  pri\ity  to  have  the  action.     Roll.  Abr.  520.     Owen,  105.  S.  P.  per  Fenner.* 

*  Sed.  (ju.    If  this  is  law  ?  and  if  he  may  not  maintain  an  action  on  the  covenant,  express, 

or  implied,  that  he  shall  hold  and  enjoy  for  the  term  ? 

But,  if  a  man  leases  certain  goods  for  years  by  indenture,  Owen,  104. 
which  are  evicted  within  the  term,  yet  he  shall  not  have  a  writ  Roll.  Abr.  5 19. 
of  covenant ;  for  the  law  does  [b]  not  create  any  covenant  upon  ^-^^^  ^^  case'^of 
such  personal  thing.  a  lease  of  a 

house,  together  with  the  goods,  it  is  usual  to  make  a  schedule  thereof,  and  afSx  it  to  the 
lease,  and  to  have  a  covenant  from  the  lessee  to  re-deliver  them  at  the  end  of  the  term  ;  for 
without  such  covenant  the  lessor  can  have  no  remedy  but  trover  or  detinue  for  them  after  the 
lease  ended. 

So,  in  the  case  of  a  grant  of  an  (r)  inheritance,  by  tli^  words  (c)  ||Whethef 
enfeoff',  grants  Sfc.  the  law  does  not  create  a  covenant.  the  word 

"  reddendum" 
will  maintain  an  action  of  covenant  upon  a  lease  for  life,  dubitatur.     SirT.  Jones,  102. || 

Also,  if  two  or  more  join  in  making  a  lease  by  the  words  con-  Carth.  97. 
cessimus,  Sfc.  this  creates  a  covenant  in   law,  for  the  breach  of  Coleman  and 
which,  all  of  them  shall  be  jointly  sued ;  but,  if  the  breach  be  ^J^^fJ^T'  gi 
the  personal  tort  of  one  of  them,  as,  if  one  of  them  enter  and  \°^  Show.  70' 
oust  the  lessee,  the  action  maybe  brought  against  him  alone;  s.C. 
for  it  is  unreasonable  that  the  others  should  suffer  for  the  personal 
wrong  of  their  companion. 

A.  by  indenture  granted  and  demised  to  B.  certain  lands,  ex-  Comb.  163. 
cept  a  little  piece  upon  which  a  pump  was  standing,  together  Vent.  26.  44. 
with  the  use  and  occupation  of  the  pump,  in  common  with  other  p^™  ^j?  ^j_ 
the  tenants  oiA.  for  thirty-one  years;  and  after,  the  pump  be-  judged,' con/. 
came  useless  for  want  of  repairs,  and  B.  brought  covenant  against  Twisden  in 
A.  and  assigned  the  breach  in  ^.'s  permitting  the  pump  to  run  ^■^-  Sid.  429. 
to  decay ;  it  was  holdea  by  Kclynge,  Chief  Justice,  Bai?isjhrd  and  co„/^'i\J^'!jen* 
Moreton,  Justices,  that  the  action  lay;  for  that  when  the  use  of  inB. R.    But 
a  thing  is  [d)  demised,  and  it  runs  to  decay,   so  that  the  lessee  Saund.  321. 
cannot  have  the  use  and  benefit  thereof,  he  may  have  covenant  S.C.  reversed- 
upon  the  word  demisi ;  and  here  the  lessee  himself  could  not  re-  j-easonsin^fem 
pair,  having  no  interest  in  the  p\imp,  or  land  where  it  stood.  s,:acc. ,-  and 

Z  4  But 
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Hale  said,  that  But  Twisdeti  totis  viribus  cont.  i.  Because  a  covenant  created 
if  I  lend  one  by  law,  as  this  is,  never  lies  but  on  an  [e)  actual  ouster.  2.  This 
^  P"^'^^,"  _  covenant  created  by  law,  is  not  {/)  properly  to  recover  damages, 
nant  he  shall  ^^^^  ^^^^  term  itself,  and  the  damages  that  are  recovered  are  for 
have  the  use  the  whole  term,  whereas  the  pump  may  be  repaired  the  next 
thereof,  yet  if  (J^y.     3.  The  lessee  may  repair  the  pump  himself,  and  may 

le  pui  e    e      ^ome  on  the  around  without  being  a  trespasser ;  as  where  I 
vorn  out  by  ,  »  »  1  i-i 

ordinary  use,  grant  that  you  may  nsh  m  my  pond,  you  have  liberty  to  come 
without  any  upon  my  ground ;  so,  if  you  have  a  grant  to  lay  pipes  in  my 
default,  no  ac-  ground,  you  may  dig  up  the  ground  for  that  purpose;  and  for 
n*nt  Hes^"^^'  these  reasons  of /"w/s^^/i's,  the  judgment  was  una  t;oce  reversed 

against  me. ^^  (^ciM.  occicc 

But,  if  one  by  deed  grants  a  water-course,  and  after  stops  it,  an  action  of  covenant  lies  against 

him.    Saund.  323.     For  by  Twisden  this  is  a  voluntaiy  misfeasance. So,  if  I  lease  a  house, 

and  therewith  grant  estovers  out  of  such  a  wood,  if  I  cut  down  the  wood,  so  that  no  estovers 
can  be  had,  the  lessee  may  bring  covenant  against  me.  (rf)  But,  if^.,  in  consideration  that 
J9.:will  build  a  mill  upon  the  land,  and  a  water-coiu"se  through  the  land,  demises  to  B.  by  the 
words  dedi  Sf  concessi;  and  after  A.  stops  the  water-course,  yet  no  action  of  covenant  lies  ;  for 
the  covenant  extends  not  to  a  thing  which  was  not  in  esse  at  the  making  of  the  lease,  i  Leon. 
378.    (e)  Fio'f  Roll.  Abr.  519.  c^Q."    (/)  F/t/c  F.  N.  B.  145. 

Carth.  232.  1^  A.  leases  a  house  to  B.  excepting  two  rooms,  and  free  pas- 

^d^''\t"1  s*^lk  ^^»^  ^^  them,  and  the  lessee  assigns  to  J.  S.  who  disturbs  the 
iq6.  Show.  '  lessor  in  the  passage;  this,  though  a  covenant  in  law,  shall  bind 
388.  S.  C.  the  lessee;  for  where  the  lessee  agrees  to  let  the  lessor  have  a 
(a)  Ace.  in  thing  out  of  the  demised  premises,  as  a  way,  common,  ($x.  co- 
Moor%553.        venant  lies  for  a  disturbance;  («)  but,  if  the  disturbance  had 

been  in  the  rooms  excepted,  covenant  would  not  have  lain. 
Duke  of  St.  II  If  a  lessee  covenant,  that  he  will  at  all  times  during  the  term, 

Pi^r^"'^rF  plough,  sow,  manure,  and  cultivate  the  demised  premises 
,  '^'  ^  ^^ '  {except  the  rahhit-isoarren  and  sheep-'walJc)  in  a  due  course  of  hus- 
bandry ;  this  exception  is  as  much  a  covenant  or  agreement  as 
the  rest  of  the  stipulation  in  which  it  is  placed,  and  if  the  lessee 
plough  the  rabbit-warren  or  sheep-walk,  covenant  lies  against 
him. 
Seddon  v.  If  the  proprietor  of  a  medicine  assign  to  another  all  his  right, 

Senate,  title,  and  interest  in  the   medicine,  and  all  the  future  profits 

13  East,  63.  arising  from  the  sale  thereof;  such  assignment  raises  an  implied 
covenant  that  he  will  not  prepare  or  sell  the  medicine,  for  his 
own  profit,  or  engage  with  others  in  so  doing ;  such  preparation 
and  sale  being  a  retention  and  exercise  of  that  right  which  he  has 
conveyed  by  his  deed.|| 


(C)   Where   an    Action    of  Covenant  is  the  proper 

Kemedy. 


Lbr.  II.   TF-4.  for  valuable  consideration,  promise  by  his  deed  not  to  do  a 
J-  S05'         certain  thing,  no  action  upcn  the  case  lies  upon  this  promise, 


Roll.  Abr. 
Cro.Ja.  . 

but  a  writ  of  covenant. 
Roll.  Abr.  5 1 7.       So,  if -^.  recovers  a  debt  against  B.  and  B.  pays  him  the  con- 
Bemish  and      damnation,  upon  which  A.  releases  all  actions,  executions,  Sfc.  to 

B.  by 


(D)  Where  there  are  several  Parties.  345 

/}.  by  deed,  and  by  the  same  deed  promises  that  he  will  withdraw  Hildersly, 
:nd  discharge  all  writs  of  execution  against  B.  upon  the  said  adjudged.  Cro. 
lodgment,  yet  no  action  upon  the  case  lies  upon  this  promise;  /o' ^°^;  ^-'9' 
because  it  is  made  by  deed,  and  so  he  ought  to  have  a  writ  of  of  partnership' 
covenant.  under  seal  be 

dissolved,  and 

r.alance  struck,  and  an  express  promise  be  made  to  ^lay  it,  an  assumpsit  may  be  brought. 

roster  V.  AUanson,  aT.  Rep.  479.     So,  if  there  be  an  express  promise  to  pay  a  bahince 

'truck,  though  the  articles,  containing  a  covenant  to  account,  are  subsisting.  Moravia  v.  Levy, 

Id.  48 J.  n.] 

il  If  a  contract  of  freight  and  demurrage  be  entered  into  by  Atty  v. 
deed,  the  plainlifF  cannot  declare  in  debt  generally,  and  give  Parish,  iN.R. 
the  deed  in  evidence;  but  must  declare  upon  the  deed.  ^°'^' 

Where  a  ship  was  let  to  freight  by  charter  party  from  the  Randall  v. 
plaintiff  to  the  defendant,   and  in  the  deed  "  it  was  covenanted  Lynch, 
and  agreed  between  the  parties  that  forty  days  should  be  allowed  l^  .''*'*'  ^J*^' 
for  unloading,  loading,  cjjr."  the  owner's  remedy  for  a  detention  case,  i  Leon, 
beyond  that  time,  was  holden  to  be  on  the  covenant ;  such  deten-  334. 
tion  being  a  breach  of  the  freighters  implied  covenant  that  he 
would  not  detain  it  longer  than  the  stipulated  time.  || 

If  a  man  leases  for  years,  reserving  rent,  he  may  have  an  a  Stra.  1089. 

action  of  covenant,  as  well  as  debt,  for  the  rent  arrear:  so,  if^.  12  Mod.  371. 

grants   a  rent  to  B.   payable    at  a  certain   feast   yearly,    and   ''"^ title  ZJe*^? 
°  1  IP,  .''^'"  and  Actions  zn 

covenants  to  pay  the  rent  at  the  least ;  an  action  or  covenant  peneral.  Roll. 

lies  for  non-payment,  though  he  might  have  an  action  of  debt  Abr.  517,  518. 
for  it. 

It  seems  by  the  better  opinion,  that  upon  the  eviction  of  a  Brownl.  19, 
freehold,  no  action  of  covenant  will  lie  upon  a  warranty,  either  Keb.  821.  Vide 
in  deed  or  in  law,  for  the  party  miarht  have  had  his  tscarrantia  "O"- 4-  Yelv. 
cJiarta,  or  voucher ;  but  in  case  of  a  lease  for  years  upon  an  evic-  *  xhe  cours^e 
tion,  there  can  be  no  other  remedy.*  now  is,  to  in- 

troduce an 
express  covenant  for  quiet  enjoyment,  against  all  persons  claiming,  and  that  the  estate  is  free 
from  incumbrances. 

(D)  Where  there  are  several  Parties  :  And  herein  of 
joint  Covenants. 

TF  -(4.  covenants  to  do  an  act  for  the  benefit  of  two  or  more,  and  5  Co.  18.  b. 

A.  breaks  his  covenant,  one  of  them  alone  (a)  cannot  main-  Shngsby's 
tain  covenant  against  him,  for  then  might  he  be  doubly  or  trebly  ^^ere  a  cove- 
charged  for  the  same  breach.  nant  may  be 

joint  or  seve- 
ral, vide  2  Roll.  Abr.  149.     Skin.  401.  pi.  2,5-    i^)  I"  an  indenture  between  A.  and  B.  of  the 
one  part,  and  C.  of  the  other  part;  among  other  covenants,  there  is  one  thus,  viz.    It  is  agreed 
between  the  parties,  that  C.  shall  enter  into  a  bond  to  B.  to  pay  him  100/.  at  a  day,  in  an 
action  for  non-performance,  A.  and  B.  muse  join.     Yelv.  177. 

So,  \^  A.  covenants  to  do  an  act  for  the  benefit  of  B.  and  C.  5  Co.  19.  a. 
and  enters  into  a  bond  to  xhevcv  ^ cuilibet  eorum  for  performance;  ^^'^'^  ^• 
yet  this  being  a  joint  interest,  each  cannot  bring  a  separate     ^°^  *  ^^^' 
action.     But  two  may  bind  themselves  severally  to  pay  money, 

or 
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or  if  jointly  and  severally  bound,  the  obligee  may  sue  which  he 
pleases. 

If  A.  covenants  with  B.  that  A.  or  his  son,  or  either  of  them, 
shall  work  with  B.  at,  S^c.  B.  paying  to  each  of  them  so  much,  ^x. 
and  B.  requests  the  son  to  work  with  him,  c^c,  if  he  does  not, 
the  covenant  is  broken ;  for  B.  had  the  election  to  require  both, 
or  either  of  them,  to  work  with  him. 

If  an  agreement  be  entered  into  between  several  fidlers,  that 
they  will  not  play,  S^c  asunder,  unless  on  my  Lord  Mayor's  Day^ 
^'C,  and  they  bind  themselves  in  20/.  each  to  the  other  jointly 
and  severally,  and  one  only  brings  covenant,  and  assigns  the 
breach,  that  the  defendant  played  ad  quandam  tahernam^  S)C.  this 
is  naught,  for  they  ought  all  to  have  joined,  the  interest  being 
joint;  and  it  is  repugnant  and  contratlictory  for  four  persons  to 
bind  themselves  one  to  the  other  jointly  and  severally. 

II  An  action  of  covenant  was  brought  by  the  herald  painters, 
et  pro  quolihet  et  singulis  eorum,  that  they  should  bring  their 
work  to  such  a  place,  and  that  there  such  work  should  be 
done,  SfC;  and  because  one  of  the  covenantors  did  not  bring 
his  work  to  the  place  aforesaid,  the  others  brought  this  action, 
which  was  adjudged  to  be  well  brought ;  for  it  is  founded  upon 
the  work  not  being  brought  to  the  place  appointed  for  it,  and 
in  this  part  the  covenant  is  joint,.for  they  have  all  an  interest  and 
right  jointly,  that  the  work  shafiTbe  brought  there  in  order  to 
be  done ;  and  though  the  words  of  the  covenant  are  several,  yet 
the  subsequent  matter  and  interest  being  joint,  the  covenant  shall 
be  joint. 

Where  two  several  tenants  of  a  farm  agreed  with  the  succeed- 
ing tenant  to  refer  certain  matters  in  difference  respecting  the 
farm  to  arbitration,  and  jointly  and  severally  promised  to  per- 
form the  award,  and  the  arbitrator  awarded  each  of  the  two  to 
pay  a  certain  sum  to  the  third;  it  was  holden  that  they  were 
jointly  responsible  for  the  sum  awarded  to  be  paid  by  each. 

If  A.  covenant  to  and  with  B.  his  executors,  administrators, 
and  assigns,  and  to  and  with  C.  and  her  assigns,  to  pay  an 
annuity  to  B.  his  executors,  administrators,  and  assigns  during 
C's  life;  this  is  a  joint  covenant  to  B.  and  C.  in  which  they 
have  a  joint  legal  interest,  although  the  benefit  be  for  B.  only ; 
and  therefore  on  the  death  of  B.  the  right  of  action  survives  to 
C.  only,  and  jB.'s  administrator  cannot  sue  upon  the  covenant. 

If  by  indenture  tripartite  between  A.  tenant  for  life  of  the  first 
part,  B.  of  the  second  part,  and  C.  of  the  third  part,  A.  demise 
to  C;  and  C.  covenant  with  B.  (a  receiver  appointed  by  the 
Court  of  Chancery)  and  other  the  receiver  or  receivers  for  the 
time  being,  and  to  and  with  such  other  person  as,  for  the  time 
being,  shall  be  entitled  to  the  freehold,  and  to  and  with  every  of 
them ;  this  covenant  is  joint,  and  upon  the  death  of  A.  for  a 
breach  in  his  lifetime  the  action  survives  to  B.  and  cannot  be 
maintained  by  A'%  representative.  The  covenant  with  two  and 
every  of  them  is  joint,  though  the  two  are  several  parties  to  the 
deed.    There  is  a  great  deal  of  difference,  as  observed  by  Laxs>- 

rence 


(E)  Covenants  Real  and  Personal.  o4<7 

■nee  J.  between  covenants  where  the  parties  covenant  jointly 

nd  separately,  and  where  they  covenant  with  them,  and  every 

-jftheni :  in  the  former  case  the  covenantees  clearly  have  separate 

actions. 

If  conversely,  a   man    covenant  with   two  or  more  jointly,   Windhain':^ 

yet,  if  the  interest  and  cause  of  action  of  the  covenantees  be  se-  case.jCo.  S.a. 

veral  and  not  joint,  the  covenant  shall  be  taken  to  be  several,  Q^X^^^y^'^^ 

and  each  of  the  covenantees  may  bring  an  action  for  his  parti-  Wilkinson  v.  ' 

cular  damage,  notwithstanding  the  words  of  the  covenant  are  Lloyd,  z  Mod. 

ioint.  ^^-    TJppet  V. 

Hawley,  3  Mod.  363.     Johnson  v.  Wilson,  Willes's  Rep.  448. 

Where   part-owners  of  a  ship  agreed  "  each  and  every  of  Owston  v. 
"  them,  with   the  others,  and  each   and  every  of  the  others,"  Ogle,  13  East, 
that  the  ship  should  proceed  on   a  certain  voyage,  under  the  •^•^ 
exclusive  management  and  controul  of  one  of  them  as  ship's  hus- 
band,   and  that  after  her  return,  "  a  full  account  should  be 
"  made  of  the  said  ship  and  her  concerns,"  and  the  neat  profits 
be  divided  in  proportion,  after  deducting  all  charges ;  this  cove- 
nant is  several,  and  for  not  making  out  the  account,  and  dividing 
the  neat  profits,  an  action  lies  against  the  ship's  husband  by  each 
of  the  part-owners.  || 

[Where  a  covenant  is  joint  and  several,  in  an  action  against  Lillyv.Hedges, 
one   only,    the    breach   may   be    assigned    in    the    neglect   of  iStr.  553. 
both.  y  ^  ^  8Mod.x66. 

If  two  joint  lessees  covenant  jointly  and  severally,  and  one  of  Enys  v.  Don- 

them  die,  such  covenant  will  be  binding  upon  his  executors,  mthome, 

notwithstanding  he  should  die  before  the  commencement  of  the  ^^    "   •  ^  97- 

.  .... 

term,  and  the  whole  interest  must  necessarily  survive    to    his 

co-lessee. 

If  lessees  covenant  jointly  and  severally  at  the  beginning  of  Duke  of  Nor- 

their  covenants,  these  words  extend  to  all  their  subsequent  cove-  thmnberland 

nants,  notwithstanding  the  intervention  of  covenants  on  the  part  ^'rj,  ^^°     ' 

of  the  lessor.]  ^    '      ^ 


(E)  Covenants  Real    and  Personal :    And  herein  to 
whom  they  shall  extend. 

I.  Covenants  "johick  shall  extend  to  the  Heir  or  Exeattor,  so  as 
to  bind  them,  though  not  expressly  named. 

IN  every  case  where  the  testator  is  bound  by  a  covenant,  the  48  E. 3.  a. 

executor  shall  be  bound  by  it,  {a)  if  it  be  not  determined  by  Bro.Covenant, 
his  death.  12S.C.  Cro. 

,  El'z-  553- 

Same  rule  per  Curiam;  and  so  Dyer,  14.  pi.  69.  («)  Viz.  where  it  was  to  be  performed  by  the 
person  of  the  testator,  the  executor  cannot  perfonn  it.  Cro.  Eliz.  ^s^.  ||  A  testator  had  cove- 
nanted for  himself  and  his  executors  to  pay  to  B.  the  amount  of  his  proportion,  so  as  B.  gave 
him  notice  in  writing,  and  dies.  It  was  holden,  that  notice  must  be  given  to  the  executor, 
though  not  expressly  required  by  the  terms  of  the  covenant,  because  the  covenant  runs  in 
interest  and  charge,  and  the  executor  is  therefore  bound  to  pay.     Harwood  v.  Hilliard,|| 

a  Mod.  »6S. [But  an  executor,  it  is  said,  is  not  chargeable  upon  a  covenant  implied. 

Swan 


S48 


COVENANT. 


Swan  V.  Searles,  Moor,  74.  Sed  qu.  ^  vide  Porter  v.  Swetnam",  Styl.  407.  Gilb.  Covev 
nants,  327.]  ||  That  an  executor  may  dispose  of  a  lease,  notwithstanding  testator's  covenant 
not  to  alien,  vide  Seers  v.  Hind,  i  Ves.  Jun.  295.II 


If  A.  be  {a)  tenant  for  life,  the  remainder  to  B.  in  fee,  and  A. 
by  indenture  demise,  S^c.  to  C.  for  fifteen  years,  and  after  A, 
die,  and  B.  enter  upon  C,  yet  C.  shall  have  no  action  of  cove- 
nant against  the  executors  of  A. ;  for  the  covenant  was  but  {b) 
during  the  term,  which  determined  by  the  death  of  the  tenant 
for  life. 


And.  12. 
adjudged. 
Moor,  74. 
Bendl.  150. 
S.  C.  Dyer, 
257.  S.P.  by 
three  judges 
against  one 

who  differed  from  the  others,  because  the  lease  was  by  indenture,  which  is  a  matter  of  con- 
clusion; but  if  it  had  been  by  deed  poll,  he  agreed  with  the  rest.  Brown).  22.  S.  P.  adjudged. 
{a)  So,  if  tenant  in  tail  demise,  and  die  without  issue.  And.  12.  i  Leon.  179.  Cro.  Eliz.  257. 
Sf  vide  Lit.  Rep.  334.  {b)  So,  if  the  lessee  had  granted,  bargained,  and  sold  all  his  estate  to 
another  (admitting  there  was,  by  these  words,  a  waiTanty  implied,)  yet  it  determines  with 
the  estate.     Cro.Eliz.  157.     Leon.  179. 


If  a  man  covenant  that  A.  shall  serve  B.  as  an  apprentice  for 
seven  j^ears,  and  die,  if  A.  depart  within  tlie  term,  a  writ  of 
covenant  lies  against  the  executor  of  the  covenantor,  without 
naming. 

If  a  man  be  bound  to  instruct  an  apprentice  in  a  trade  for 
seven  years,  and  the  master  die,  the  condition  is  dispensed  with, 
for  it  is  personal ;  but,  if  he  were  likewise  bound  to  find  him  with 
meat,  drink,  clothes,  and  lodging,  this  the  executors  are  obliged 
to  perform. 

[In  general,  the  heir  shall  not  be  charged,  unless  expressly 
named.  If  indeed  the  lessee  be  ousted  by  the  heir  himself,  it 
seems  an  action  of  covenant  will  lie  against  him  ;  though  not  if 
he  be  ousted  by  an  elder  title  from  the  lessor. 

Hence,  it  is  necessary  in  an  assumpsit  against  the  heir  upon  a 
promise  to  pay  money  due  upon  the  ancestor's  bond,  to  aver  that 
the  heir  of  the  obligor  was  bound.] 

II  But,  if  bound,  it  is  not  necessary,  whether  it  be  in  debt  or 
covenant  against  him,  to  allege  in  the  declaration  that  he  hath 
lands  by  descent,  for  if  he  hath  none,  he  may  insist  upon  it  by 
way  of  defence.  || 

2.  Covenants  "jchich   the   Heir  or  Executor    may    take    Advan- 
tage of. 

4aE.  3. 4.  Covenants  real,  or  such  as  are  (c)  annexed  to  estates,  shall 

And.  55.  descend  to  the  heir  of  the  covenantee,  and  he  alone  shall  take 

Sve*Sin'    advantage  of  them. 

gross.  Palm.  558.  —  Also,  for  a  breach  in  the  time  of  the  covenantee,  the  action  shall  be 
brought  by  his  executor,  though  the  covenant  was  with  him,  his  heirs  and  assigns  only. 
LucjTv.  Levington.  Vent.  175.  aLev.  26.  S.  C.  ||Tn  this  case  of  Lucy  v.  Levington,  there 
was  an  eviction  in  the  testator's  lifetime,  and  therefore  the  damages  in  respect  of  such  evic- 
tion, for  which  the  action  was  brought,  were  properly  the  subject  of  suit  and  recovery  by 
the  executor,  the  covenant,  which  ran  with  the  land,  not  descending  to  the  heir.  But, 
■where  the  ultimate  damage  has  not  accrued  in  the  testator's  lifetime,  the  executor  cannot 
recover  for  the  breach  of  such  a  covenant,  Kingdon  v.  Nottle,  iMaule&  Selw.  355.  but 
the  action  remains  to  the  heir.    King  v.  Jones,  5  Taunt.  418.!) 


48E.3.2.  Bro. 

Covenant, 

12S.C. 


Sid.  2t6. 
Keb.  761.  820. 
Lev.  177. 


Touchst.  178. 
Dy.257. 


Barber  v.  Fox, 
%  Saund.  136. 

Dyke  V.  Sweat- 
ing, Willes's 
Rep.  585. 


As, 
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As,  if  an  abbot  and  convent  covenant  to  sing  for  the  covenantee  2  h.  4. 6.  b. 
and  his  heirs  in  such  a  chapel,  his  heirs  at  all  times  shall  have  a  5  Co.  18. 
writ  of  covenant  for  the  not  doin<^  thereof. 

If  a  man  leases  for  years,  and  the  lessee  covenants  with  the  a  Lev.  92. 
lessor,  his  executors  and  administrators,  to  repair,  and  leave  it  in  Lougher  anJ 
good  repair  at  the  end  of  the  term,  and  the  lessor  dies,  ^c.  his  Wijliams, 
heir  may  have  an  action  upon  this  covenant ;  for  this  is  a  cove-  c  ^J^'  /°-^J 
nant  that  runs  with  the  land,  and  shall  go  to  the  heir  though 
he  is  not  named ;  and  it  appears  that  it  was  intended  to  continue 
after  the  death  of  the  lessor,  in  as  much  as  his  executors,  Sj-c. 
are  named. 

3.   Jfhere  the  Assignee  shall  be  bound  by  the  Covenant  of  the 

Assignor. 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  Roll.  Abr.  521, 
annexed  to  the  estate;  as,  if  ^.  leases  lands  to  B.^  and  B.  cove-  Cro.Eliz. 457. 
nants  to  {a)  pay  the  rent,  repair  houses,  <§r.  during  the  said  term,  ^^^or,  399. 
and  B.  assigns  to  J.  S.  the  assignee  is  [b]  bound  to  (c)  perform  /^\  where  th 
the  covenants  (d)  during  the  life  of  the  first  lessee,  though  the  assignee  shall 
assignee  be  not  named,  because  the  covenant  runs  with  the  land  be  chargeable 
being  made  for  the  maintenance  of  a  thing  i?i  (e)  esse  at  the  time  ^^*'^  \nomine 
of  the  lease  made.  Sri"^^ 

ment,  uirfeCro.  Eliz.  383.  Moor,  357.  Goldsb.  129.  ((5)  B}^  the  common  law,  but  without 
question  by  the  statute  of  32  H.  8.  c.37.,  Cro.  Eliz.  457.  (c)  Lev.  109.  Sid.  157.  Raym. 
80.  S.  P  {d)  During  the  term.  Moor,  399.,  Sf  vide  Cro.  Eliz.  457.  S.  P.  by  two  judges 
against  two.  (c)  When  the  covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise,  it  is 
quasi  annexed  to  the  thing  demised,  and  runs  with  the  land,  and  shall  bind  the  assignee, 
though  not  expressly  named.    5  Co.  16.  b.     Godb.  270. 

But,  if  v4.  leases  for  years  to  J5.,  and  B.  for  himself^  his  execu-  5  Co.  15. 
tors  and  administrators,   covenants  with  A.  to  build  a  wall  upon  Spencer's  case, 
part  of  the  land  demised,  and  after  B.  assigns ;  the  assignee  is  not 
bound  by  this  covenant,  for  the  law  will  not  annex  the  covenant 
to  a  thing  not  in  esse. 

But,  if  B.  had  covenanted  for  him  and  his  assigns  to  build  the  5  Co.  15. 
wall,  4'c.  this  would  have  bound  the  assignee,  because  it  is  to  P^''  ^^'■• 
be  done  upon  the  land,  and  the  assignee  is  to  have  the  benefit 
thereof. 

[If  a  lessee  of  tithes  covenants  for  himself  and  his  assigns,  that  Bally  v.  Wells, 
he  will  not  let  any  of  the  farmers  in  the  parish  have  any  part  of  |(}y^*"  ,*-J* 
the  tithes,  this  covenant  runs  with  the   tithes,  and  binds  the   **'^i|'"o'^'s  Rep. 

,  341- 

assignee.] 

II  But,  if  a  lessee  of  tithes  covenant  for  himself  and  his  assigns  Brewerv.  Hill, 
with  an  owner  of  lands  in  the  parish,  not  to  take  tithes  in  kind  Anstr.  413. 
from  him  or  his  tenants,  but  to  accept  a  reasonable  composi- 
tion not  exceeding  35.  6d.  per  acre ;  this  covenant,  not  being 
made  with  the  lessor,  does  not  run  with  the  tithes,  but  is  merely 
personal. 

Where  a  lessee  covenanted  that  he,  his  executors  and  admi-  Tatem  r. 
nisti'ators  should  constantly  reside  upon  the  demised  premises  Chaphn, 
during  the  demise,  the  covenant  was  holden  to  bind  the  assignee  *"'^'-*33- 

though 
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though  not  named,  for  it  is  qiiodam  modo  annexed  and  appur- 
tenant to  the  land.  II 
Grescot  y.  If  lessee  for  years  covenants  for  himself  and  his  assigns  to 

Green,  Salk.  rebuild  and  finish  a  house  within  such  a  time,  and  after  the  time 
>dour's  church-  expired  the  lessee  assigns  over  the  premises,  the  house  not  being 
wardens  v.  built  and  finished  according  to  the  covenant ;  this  covenant  shall 
Smith,  3  Burr,  not  bind  the  assignee,  because  it  was  broken  before  the  assign- 
1271.  iBI.Rep.  jjient;  alith;  if  broken  after;  as,  if  the  lessee  had  assigned  betbre 
^^  '    '    '         the  time  expired. 

5  Co.  15.  per  Also,  though  the  covenant  be  for  himself  and  his  assigns,  yet, 
i.ur.  {a)  L.ro.  jf  the  thing  to  be  done  be  merelt)  collateral^  and  no  way  concern- 
adiudoed.  ^"S  ^^^  thing  demised,  the  covenant  shall  not  bind  the  assignee  ; 
as,  if  it  be  to  build  an  house  upon  other  land  of  the  lessor,  {a)  or 
LordUxbridge  to  pay  a  collateral  sum,  (jor  to  grind  all  the  corn,  grain,  or 
V.  Staviland,  malt,  the  lessee  may  have  occasion  to  use  or  spend,  at  the 
I    es.5  .  lessor's  mill  according  to  the  custom.     Seciis  perhaps,  of  a  cove- 

nant to  grind  all  the  corn,  Sfc.^  the  lessee  may  spend  ground ; 
for  this  might  relate  to  the  premises,  and  running  with  the  land, 
bind  the  assignee.  || 
5  Co.  16.  b.^  So,  if  a  man  demises  sheep  or  other  personal  things  for  a  cer- 

^f  ^1  fa'  ^^^^  time,  and  the  lessee  covenants,  for  himself  and  his  assigns 
fair  wine-  ^^  ^^^  ^^^  of  ^l^e  term,  to  deliver  such  sheep,  Sfc.  or  the  price  of 
licence,  &c.  them,  and  the  lessee  assigns  them  over ;  the  assignee  shall  not  be 
Hard.  88.  bound  by  the  covenant ;  for  it  is  but  a  (b)  personal  contract,  and 

~T~~  "  ' ,  there  is  not  (c)  such  privity  as  between  lessor  and  lessee  of  land 
where  such  an  ,  ,  .  .^'  r         j 

assignee  may     »««  his  assigns. 

be  made  liable  in  equity,  vide  a  Vern.  423.  (c)  If  A.  having  land  charged  with  the  payment 
of  a  fee-farm  rent,  grants  part  of  the  land  to  B.,  and  covenants  that  the  same  shall  be  dis- 
charged of  the  said  rent,  and  after  grants  the  residue  of  the  land  to  C,  this  shall  not  be 
taken  as  a  covenant  real,  which  shall  in  equity  charge  the  other  land  granted  to  C.  with  the 
whole  rent.     Hard.  87. 

5  Co.  17.  a.  So,  {d)  if  a  man  leases  lands  for  years  [e)  with  a  stock  of  cattle, 

3  Wils.  37.        jii^d  the  lessee  for  himself  and  his  assigns  covenants  to  deliver  the 
{d)  A  man        ^^.^^j^  ^^  ^^le  end  of  the  term, 
possessed  ot  a 

tavern  for  six  years,  leases  to  another  for  three  years ;  and  it  was  covenanted  that  during 
the  three  years  quolibet  mense  the  lessee  should  give  an  account  to  the  lessor  of  the  wine 
which  he  sold,  and  should  pay  unto  him,  for  every  ton  so  sold,  so  much,  and  after  the  lessor 
grants  the  remaining  three  years  to  another :  the  covenant  being  collateral,  it  passes  not  by 
the  assignment  of  the  three  years,  Godb.  lao.  Moor,  243.,  though  the  covenant  was  to 
account  to  the  lessor  or  his  assigns,    (e)  As  in  Owen,  139.     Leon.  42.     Godb.  113. 

Cro.  Ja.  125.  If  lessee  for  years  for  himself,  his  executors  and  administrators, 

adjudged.          covenants  with  his  lessor  to  leave  fifteen  acres  every  year  for  pas- 
ture, absque  cidtura^  and  after  the  lessee  assigns ;  the  assignee, 
though  not  named,  must  perform  the  covenant,  because  it  is  for 
the  benefit  of  the  estate,  according  to  the  nature  of  the  soil :  but 
a  collateral  covenant,  as  to  build  de  novo,  Sfc.  shall  not  bind  him, 
unless  named. 
Mayor,  &c.  of       ||  Where  in  a  lease  of  ground,  with  liberty  to  make  a  water- 
Congleton  v.     course  and  erect  a  mill,  the  lessee  covenanted  for  himself,  his 
Pattison,  executors,  administrators,  and  assig7is,  not  to  hire  persons  to 

» '•5°-     work  in  the  mill,  who  were  settled  in  other  parishes,  without  a 

parish 
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■  irish  certificate ;  this  covenant  was  holden  not  to  run  with  the 
nd,  or  to  be  obligatory  ujDon  the  assignee;  for  it  does  not 
iiectly  affect  the  nature,  quahty,  or  value  of  the  thing  demised, 
or  the  mode  of  occu})ying  it,  but  is  merely  collateral,  and 
-ill  not  bind  the  assignee  of  the  term,  though  named. || 

li  A.  demises  io  B.  several  parcels  of  land,  and  the  lessee  cove-  Congham  v. 
nants  for  himself  and  his  assigns  to  repair,   SfC.   and  after  the  King,  Roll, 
lessee  assigns  to  D.  all  his  estate  in  parcel  of  the  land  demised,  ^.^'^■^**'^'"2* 
and  D.  does  not  repair  that  to  him   assigned,  the  lessor  may  adjiidtred  be-' 
have  an  action  of  covenant  against  D.  the  assignee.  cause  this 

covenant  is  di- 
>iciable,and  follows  the  land,  with  which  the  defendant  is  chargeable  by  the  common  or  by  statute 
law.  Jones,  245.  S.C.  adjudged.  ||So,  covenant  will  lie  against  the  assignee  of  a  lessee  of  an  estate 
for  part  of  the  rent,  as  the  action  in  that  case  is  on  the  real  contract  in  respect  of  the  land  ;  and  in 
case  of  eviction  the  rent  may  be  apportioned,  as  in  debt  or  replevin.     Stevenson  v.  Lambard, 

a  East,  575.     Moor,  93.  || So,  if  the  lessor  had  granted  the  reversion  of  part  to  one,  and 

of  other  part  to  another,  they  might  have  brought  an  action  of  covenant.    Lev.  109.    Sid. 
T57.     Rayni.  80.     Kitchen  and  Buckly. 

If  a  man  leases  for  years,  and  the  lessee  covenants  for  himself  Stile,  407. 
and  his  assigns,  to  pay  the  rent  so  long  as  he  and  they  shall  have  ^'^*J"c^'^^t^, 
the  possession  of  the  thing  let,  and  the  lessee  assigns,  the  term  wilHamson  " 
expires,  and  the  assignee  continues  the  possession  afterwards ;  an  [q,  the  form 
action  of  covenant  {a)  will  lie  against  him  for  rent  behind  after  of  action?] 
the  expiration  of  the  term  ;  for  thoHgh  he  is  not  an  [b)  assignee  W  ^^^  lessee 
strictly  according  to  the  rules  of  law ;  yet  he  shall  be  accounted  covenant's  To 
such  an  assignee  as  is  to  perform  the  covenants.  repair,  assigns 

to  .7.  S.  hy" 
way  of  mortgage,  and  J.  S.  never  enters,  equity  will  not  compel  him  to  repair,  though  he  had 
tlie  whole  interest  in  him  ;  and  though  it  was  his  own  folly  to  make  an  assignment  of  the 
vhole  term,  when  he  should  have  taken  a  derivative  lease,  by  which  means  he  would  not  be 
liable  at  law.  Sparkes  v.  Smith,  a  Vern.  275.  —  But  such  an  assignee,  though  he  never 
filtered,  and  had  lost  his  mortgage  money,  was  by  law  compelled  to  pay  the  rent;  and  having 
*^cied  in  equity,  could  have  no  relief.  Pilkington  v.  Shaller,  2  Vern.  374.  [But  this  case  was 
over-ruled  in  Eaton  v.  Jaques,  Dougl.  455.,  where  it  was  determined,  that  covenant  will  not 
lie  against  a  mortgagee  of  a  terra,  though  the  mortgage  be  forfeited,  till  he  takes  actual  pos- 
session. It  is  otherwise  indeed  in  the  case  of  an  assignee  under  an  absolute  indefeasible 
assignment  of  the  whole  interest  in  the  term  ;  for  there  actual  entry  is  not  necessary  to  make 
him  chargeable.  Walker  v.  Reeves,  id.  461.  n.]  ||This  decision  in  Eaton  v.  Jaques,  that  a 
mortgagee,  who  has  not  entered,  is  not  liable  to  an  action  of  covenant  as  assignee,  though 
recognized  in  Jackson  v.  Vernon,  i  H.  Bl.  114.  and  Chinnery  v.  Blackburne,  cited  ibid.  117. 
was  questioned  by  Lord  Kenyan  in  Westerdell  v.  Dale,  7  T.  Rep.  312.  and  Stone  v.  Evans, 
cited  in  7  East,  341.  —  The  devisee  of  the  equity  of  redemption  (the  legal  fee  being  in  the 
mortgagee,)  is  not  liable  in  covenant  as  assignee  of  all  the  estate,  right,  title,  and  interest  of 
the  original  covenantor.  Mayor,  &c.  of  Carlisle  v.  Blamire,  8  East,  487.  —  Where  a  trus- 
tee, to  whom  two  leases  were  assigned  for  securing  an  annuity,  said  to  the  occupier  of 
one  of  the  houses,  "  you  must  pay  the  rent  to  me.  I  am  become  landlord  for  "  my  client, 
"  who  has  the  annuity,  and  you  must  pay  the  ground-rents  for  me ;"  the  court  held  this  to 
be  evidence  of  an  admission  by  the  defendant,  that  he  was  assignee,  and  that  he  had  done 
that  which  approached  as  nearly  to  an  entry  on  the  land  assigned  as  was  possible  under  the 
circumstances,  and  that  he  was  therefore  liable  in  covenant  as  assignee  of  both  leases  for 
non-payment  of  rent  and  not  repairing.     Gretton  v.  Diggles,  4  Taunt.  766.)! 

\i  A.  leases  to  i?.,  and  B.  covenants  to  repair,  S^c.  and  he  Carth.  519. 
assigns  to  J.  S.  who  dies  intestate ;  the  premises  being  out  of  JJ'^"|f7  ^"'^ 
repair,  the  lessor  may  bring  covenant  against  his  administrator  judged,  Ld. 
as  assignee,  and  declare  that  he  made  a  lease  to  B.  Sfc,  cujus  Raym/553. 

status  Salk.309. 
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stattis  Sf  residuum  termini  annorum,  ^c.  devenit,  Sfc.  per  assigna- 
tioneni  to  the  administrator. 

4.   Where  the  Assig7ior  continues  still  liable. 

Bro.  Cove-  If  a  lessee  covenants  that  he  and  his  assigns  will  repair  the 

nant,  32.  Roll,  house  demised,  and  the  lessee  grants  over  the  term,  and  the 
•y^     ■?**  assignee  does  not  repair  it,  an  action   of  covenant  lies  either 

S.  P.  pe?-  Cur.  against  the  assignee  at  common  law,  because  this  covenant  runs 
(a)  He  may       with  the  land ;  or  it  lies  against  the  lessee,  {a)  at  the  election  of 
charge  both,      the  lessor, 
but  execution 

shall  only  be  against  one  of  them ;  for  if  he  takes  both  in  execution,  he  that  is  last  taken 
shall  have  an  audita  querela.     Cro.  Ja.  523. 

Roll. Abr.  522.       So,  if  a  man  leases  for  years,  rendering  rent,  and  the  lessee 

Cro.  Ja.  309.     covenants  for  him  and  his  assigns  to  repair  the  house  during  the 

•^j.^",    V\u  ^  term,  and  after  the  lessee  assigns  over  the  term,  and  the  lessor 

adjudged, that  '         ,  ^  ,0.  i      p         1 

it  lay  against     accepts  the  rent  irom  the  assignee,  and  alter  the  covenant  is 

the  executor  broken ;  notwithstanding  the  acceptance  of  the  rent  from  the 
of  the  lessee,  assignee,  an  action  of  covenant  lies  against  the  first  lessee,  for 
aRoil  Ret/6^  ^^  lessee  hath  covenanted  expressly  for  himself  and  his  assigns, 
Poph.  136.  and  this  personal  covenant  cannot  be  transferred  by  the  accept- 
Godb.  276.  ance  of  the  rent. 
Cro.  Car.  188. 

580.  Jones,  223.  Saund.  240.  Brownl.  20.  Style,  360.  2  Mod.  139.  Sid.  402.  447. 
a  Keb.  640.  [But  debt  for  the  rent  in  such  case  would  not  lie.  Vide  the  cases  supra,  and 
iFreem.  336.  Cro.  Ja.  309.  Wadhara  v.  Mai-low,  B.  R.  M.  1784.  And  if  the  covenant  be 
merely  implied  by  law,  the  lessor's  acceptance  of  the  assignee  will  entirely  discharge  the 
lessee.    Bachelor  v.  Gage,  i  Sid.  447.    Sir  W.  Jones.  223.  S.  C.   Mills  v.  Auriol.  4  T.  Rep.  98. 

3  Lev.  233.  So,  if  A.  leases  to  B.  rendering  rent,  and  B.  covenants  to  pay 

Edwards  and  it,  and  after  B.  assigns  to  C,  and  A.  grants  the  reversion  to  Z)., 
iudo-ed"  Carth  ^^^  ^'  ^^^^^'  accepts  rent  from  C,  yet  for  non-payment  at  another 
178!  S.  C.  '  ^^y^  ^'  '^^y  ^^ave  an  action  against  B.  it  being  upon  (a)  an 
cited.  express  covenant. 

{b)  Brownl.  20.     Sid.  447.  S.  P. 

Knight  V.  Also,  an  assignee,  who  assigns  over,  is  liable,  and  shall  pay 

Freeman,         ^j^g  ^ent  which  incurred  due  before,  and  during  his  enjoyment. 

I  Ventr.  329.  331.  T.Jones,  109.  [In  this  case  of  Knight  and  Freeman,  the  assignment 
was  fraudulent,  and  the  fraud  was  averred,  and  upon  that  ground  the  decision  proceeded. 
But  in  a  later  case,  this  circumstance,  it  is  said,  would  not  alter  the  case  at  all,  but  that 
immediately  upon  the  assignment,  the  assignee  is  discharged.  Lekeux  v.  Nash,  2Str.  1221. 
Bull.  Ni.  Pri.  159.  Be  the  rule  of  law  upon  this  point  what  it  may,  it  seems  to  be  now 
settled,  that  courts  of  equity  will  compel  an  assignee  of  a  term  to  account  for  the  rent  the 
whole  time  he  enjoyed  the  land.  Treacle  v.  Coke,  i  Vern.  165.  Whether  they  will,  in 
order  to  secure  the  future  rents  under  any  circumstances,  restrain  an  assignee  from  assigning 
to  a  beggar  or  insolvent  person,  was  considered,  but  not  determined,  in  the  case  of 
Philpot  V.  Hoare,  2  Atk.  219.  Ambl.  480.  S.  C.  See  this  point  examined  in  Fonbl. 
Eq.  Tr.  351.  n.] 

Carth.  177.  But  in  covenant  against  A.  as  assignee  for  non-payment  of  rent, 

Pi°cher^'ad-  ^^  ^^^  plead,  that  before  any  rent  was  due  and  payable,  viz.  on 
judged.'  Salk.  ^^^^  a  day,  he  granted  and  assigned  all  his  term  and  estate  to  J.  S. 
80.  a  Vent.       who  by  virtue  thereof  entered,  and  was  possessed  for  the  residue 

of 
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of  the  term  ;  and  this  shall  be  a  gl)0(l  discharge,  without  alleging  228.  S.  C.  23a. 
any  notice  of  the  assignment,  or  that  the  lessor  accepted  J.  S.  Us  ^  SaUi.  4Mod. 
his  tenant.  ;  L^;  ^^^ 

S.  C.  Show,  340.  S.  C.  12  Mod.  as-  S.  C.  Holt,  73.  pi.  i.  S.  C.  1  Salk.  81.  S.  C.  Boulton 
V.  Canon,  i  Freeni.  y^d.'A.^.  Cooke  v.  Harris,  i  Ld.  Kavm.  368.  Kcightley  v.  Buckly, 
I  Lev.  215.  S. P. 

[Although  all  the  estate  and   interest  of  the  covenantee  be  Hornby  v. 
divested  out  of  him   and  assigned  by  act    of  ])arliament,  yet  ^^'jIj^^'*'^*^' 
without  a  special  clause  therein  to  release  him,  he  is  still  liable  iT. Rep. 93.11. 
upon  his  express  covenant;]  ||so  that  bankruptcy  is  no  bar  to  an  s. C.    || Mills 
action  upon  it  for  rent  afterwards  accrued  ;  nor  will  his  discharge  v.  Aunoi, 
under  an  insolvent  act  protect  him  from  his  liability  upon  it  to  ^  t  R-^'^"'' 
the  payment  of  the  arrears  of  an  annuity  that  have  become  sub-  Cotterel!  v.  " 
sequently  due.||  Hooke,DougI. 

97.     Marks  v.  Upton,  7  T.  Rep.  305.I] 

5.  Where  an  Assignee  shall  take  Advantage  of  a  Covenant. 

As  an  assignee  shall  be  bound  by  a  covenant  real  annexed  to  the  Roll.  Abr.  521. 

estate,  and  which  runs  along  with  it,  so  shall  he  take  advantage  iP^:^"^'  ^' 

of  such  ;  and  therefore  if  the  lessor  covenants  to  repair,  or  if  he  lyj^or*  242*. 

grants  to  the  lessee  so  many  estovers  as  will  repair,  or  he  shall  Pr.  Ch.  39, 

burn  within  his  house  during  the  term ;  these,  as  things  appurte-  [But  in  order 

nant,  shall  20  with  it  into  whose  hand  soever  it  comes.  **^  "'^'^^  ^ 

o  covenant  run 

with  the  land,  it  is  not  sufficient  that  it  be  concerning  the  land ;  there  must  also  be  a  privity 

of  estate  between  the  covenanting  pm-ties.     If  therefore  a  mortjiagor  and  mortgagee  of  a 

term  make  a  lease,  in  which  the  covenants  for  the  rent  and  repairs  are  with  the  mortgagor 

and  his  assigns,  the  assignee  of  the  mortgagee  cannot  m?.intain  an  action  for  the  breach  of 

these  covenants,  because  they  are   collateral   to   his    assignor's   interest  in    the   land,  and 

therefore  do  not  run  with  it.     Webb  v.  Russell,  3  T.  Rep.  393.     But  such  action  may  be 

maintained  by  the   mortgagor  himself.      Stokes  v.   Russell,  id.    6:8.,   affirmed  in    error, 

I  H.  BL  562.] 

So,  if  a  man  leases  lands  to  another  by  indenture,  this  cove-  Roll.Abr.521. 
nant  in  law,  created  by  the  word  demise^  shall  [a)  go  to  the  {b)     X^^*c^^^'r- 
assignee  of  the  (c)  term,  and  he  shall  have  advantage  of  it.  ^     ^  g'p 

resolved,     (a)  So,  of  a  tenant  by  statute-merchant,  &c.  of  a  term,  &c,  though  they  came  to 

the  land  by  act  in  law.     5  Co.  17.  a.-, But  not  to  an  assignee  of  a  lease  by  estoppel 

only.  Moor,  419.  Crc.  Eliz.  373.  {b)  The  assignee  of  the  assignee,  the  executors  of  the 
assignee,  the  executors  or  administrators  of  every  assignee,  are  all  comprised  within  this  word 
assigns.  5  Co.  77.  b.  Carth.  519.  Ld.  Raym.  553.  "Salk.  309.  (c)  When  the  estate  passes, 
though  by  parol,  the  warranty  and  covenants  foUow  it,  and  the  assignee  of  the  estate  shall 
have  the  benefit  thereof.     Cro.  Eliz.  373.  436. 

But,  if  one  by  indenture  leases  a  house  for  forty  years,  and  the  Moor.  27. 
lessee  covenants  with  the  lessor,  that  he  will  sufficiently  repair  ^^.^"^'^  ?'?**' 
the  house  during  the  term,  and  that  the  lessor  may  enter  every  l'i,;/.LC^^Z 
year  to  see  it  the  repau's  are  done ;  and  it  upon  view  01  the  against  one, 
lessor  it  be  repaired  according  to  the  agreement,  that  then  the  who  held  that 
lessee  shall  hold  the  house  for  forty  years  after  the  first  term  the  possibility 
ended ;  and  the  lessee  grants  to  another  tofiim  interesse,  termiimm  ^^  ^^  ^^^^ 
Sf  terminos  qua;  tunc  habuit  in  tencmentis,  and  after  the  first  term  and  term 
ends,  the  assignee  shall  not  take  benefit  of  this  agreement. 
^,    Vol.  II.     ^  A  a  Upon 
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3  Co.  1 8.  Co. 
Lit.  384.  b. 
S.  P. 

Boll.  Abr.5ai. 
Midlemore 
niul  Goodal, 
Cro.  Ja.  503. 
505.  Jones, 
406.  S.C. 


COVENANT. 

Upon  equality  of  partition,  if  one  coparcener  covenants  t0 
acquit  the  other  and  her  heir  of  suit,  the  assignee  of  the  land  shaK 
have  benefit  of  this  covenant. 

If  A,  seised  of  lands  in  fee,  conveys  it  by  deed  indented  to  B. 
and  covenants  with  B.y  his  heirs,  and  assigns,  to  make  any  other 
assurance  upon  request,  for  the  better  settlement  of  the  land,  SfCi. 
and  after  B.  conveys  it  to  C,  who  conveys  it  to  D.,  and  after  D. 
requires  v4.  to  make  another  assurance  according  to  the  covenant^ 
and  he  refuses;  D.  shall  have  an  action  of  covenant  in  this  case 
against  //.  bv  the  common  law,  as  assi<;nee  to  B. 
Moor,  185.  If  A.  by  deed  enfeoffs  B.  of  certain  lands,  reserving  rent,  fealty, 

jncr  Cur.  j^j^j  g^jj  of  court,  and  by  the  same  deed  grants,  that  if  the  feoffee 

shall  be  distrained,  vexed,  or  charged  for  other  rents  or  services^ 
then  he  may  enter  and  distrain  for  his  amends  in  other  lands ; 
this  is  annexed  to  the  estate  of  the  land,  and  shall  go  with  it 
to  every  assignee. 

If  A.  leases  an  house  to  B.  for  j-ears,  who  covenants  to  repair, 
and  that  A.,  his  heirs,  executors,  and  administrators,  may  at 
all  times  enter,  and  see  in  what  plight  the  same  is ;  and  if  upon 
such  view  any  default  shall  be  found  in  the  not  repairing,  and 
thereof  warning  shall  be  given  to  B.,  his  executors,  ^c.  then 
within  four  months  after  such  warning,  such  default  shall  be 
amended ;  and  after,  the  house  in  default  of  B.  becomes  ruinous^ 
and  A.  grants  the  reversion  to  C.  who  upon  view  of  the  house 
gives  warning  to  B.  of  the  default,  ^c.  if  it  is  not  repaired,  C. 
may  have  an  action  as  assignee  of  ^.  against  B.  though  the  house 
became  ruinous  before  C.  was  entitled  to  the  reversion;  (a)  for 
the  action  is  not  founded  upon  the  ruinous  estate  of  the  house, 
and  the  time  when  it  first  happened,  but  for  not  repairing  within 

But  upon  t[|g  ^jjjje  appointed  by  the  covenant  after  the  warning. 

a  breach  during 

his  time,  though  his  estate  is  determined,  he  may.    Roll.  Rep.  80.    Owen,  ijz.  aBulst.  381. 


Leon.  61. 
Maschall's 
case  adjudged. 
jVIoor,  342. 
S.  C.   adjudg- 
ed,    (a)  But 
an  assignee 
shall  not  have 
ail  action  upon 
a  breach  of 
covenant 
before  his 
time.     Cro. 
Eliz.  863. 
3  Leon.  51. 
2  Vent.  278. 


If  lessee  for  years  covenants  to  leave  the  houses  in  good  repair 
at  the  end  of  the  term,  and  the  lessor  grants  his  reversion  to 
another ;  {b)  though  this  covenant  is  not  to  be  performed  during 
the  term,  yet  for  a  breach  thereof  the  grantee  of  the  reversion 
may  bring  an  action,  and  there  cannot  be  a  more  apt  covenant 
to  run  with  the  land. 

1,  and  the  lessor  grants  over  his  reversion.     Moor,  150.     And.  ?3. 

If  A.  leases  lands  to  B.  for  200  years,  and  by  the  same  deed 
covenants  for  himself,  his  heirs  and  assigns,  with  B.,  his  execu- 
tors, and  assigns,  that  if  B.  is  disturbed  for  respite  of  homage^ 
or  enforced  to  pay  any  charge,  or  issues  lost,  that  he  shall  with- 
hold so  much  of  his  rent  as  he  shall  be  enforced  to  pay,  and 
A.  grants  his  reversion  to  C,  and  B.  assigns  the  term  to  Z).,  Z). 
may  take  the  benefit  of  this  covenant  against  C.>  for  it  runs  with 
the  land. 


<r.  Of 
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6.  Of  Covenants  "which  bind  by  Force  of  the  Statute  32  //.  8.  c.  34. 

By  the  32  H.  8.  c.  34.  reciting,  Where   divers  had   leased  (a)  Extends 

manors,    S^x.    or   other  hereditaments  [a)  for  hfe  or  lives,  or  "°t  ^^^  g'f'^? '" 

years,  by  writing,  containing  certain  conditions,  covenants,  and  *^^ '  p°"  ^. 

agreements,    as  well  on  the  part   of  the  lessees  and  grantees,  2,62.    (A)Ex« 

their  executors  and  tissigns,  as  on  the  part  of  the  lessors  and  tends  to  lus 

grantors,  their  heirs  and  successors ;  and  forasmuch  as  by  the  successors, 

common  law,  no  stranger  to  any  covenant,  action,  or  condition  ^°^^a  ^^q 

could  take  advantage  tliereof,  by  reason  wliereof  all  grantees  of  Lit.  oj'^.  ^  * 

reversions,  and  all  grantees  and  patentees  of  the  king,  of  abbey  (c)  It  extends 

lands,  could  have  no  entry  or  action  for  any  breach,  S,-c.  it  is'  not  to  grantees 

enacted,  Tliat  all  persons  and  bodies  politick,  their  heirs,   sue-  a^toj.n'j^gnj. , 

cessors,  and  assigns,  which    have  or   shall  have   any  grant  of  for  it  must  be 

our  {b)  said  lord  the  king,  of  any  lordship,  Sfc.  rents,  tithes,  por-  intended  of 

tions,  or  other  hereditaments,  or  any  reversion  thereof  which  ^"'"'^  ^"Jj"  ^* 

belonged  to  the  monasteries,  S)-c.  or  which  belonged  to  any  other  f.'eranonie^s 

person,  S^c.  and  also  all  other  persons,  (c)  {d)  being  {e)  grantees  requisite  by 

or  assignees  {/)  to  or  (^)  by  our  said  lord  the  king,  or  to  or  law.  Co.  Lit. 

by  any  other  person  or  persons,  and  the  heirs,  (7^)  executors,  ^^S-  5  Co. 

successors,  and  assigns   of  every  of  them,  (?)  shall   and  may  r"f  xhou'wh 

have  (k)  like  advantage  by  entry  for  non-payment  of  rent,  or  after  breach, 

for  doing  waste  or  (/)  other  forfeiture;  and  the  (m)  same  remedy  and  before 

by  action  only  for  not  performing  other  conditions,  covenants,  ^'^^  action 

and  agreements  contained  in  the  said  leases  against  the  lessees  estate  d'eter^"" 

and  grantees,  their  executors,  administrators,  and  assigns,  as  (n)  mines.  Roll. 

the  (o)  lessors  and  grantors,  their  heirs  or  successors  ought.  Rep.  80. 

should,  or  might  have  had  at  any  time  or  times.  ^^^^?'  ^^^' 

^  b  J  2  Bulst.  a8r. 

(e)  It  extends  to  grantees  of  part  of  the  estate  of  the  reversion,  &e.     Co.  Lit.  215.  a.    Godb 

162.     Roll.  Rep.  80.     Owen,  151.     2  Bulst.  181.  (^  tvrfe  Leon.  252.     Moor,  93.  pi.  230. 

But  not  to  grantees,  &c.  of  the  reversion  in  part  of  the  land.  Co.  Lit.  215.  Cro.  Eliz.  833, 
Moor,  98.  (/)  It  extends  to  him  that  comes  in  by  limitation  of  an  use,  though  in  the  post  ; 
for  coming  in  by  the  act  and  limitation  of  the  party,  he  is  a  sufficient  grantee,  &c.  within  the 

statute.     Co.  Lit.  215.     Moor,  98.     4  Leon.  27.  29. But  it  does  not  extend  to  such  as 

come  in  merely  by  act  in  law,  as  the  lord  upon  an  escheat,  alienation  upon  a  mortmain,  &c. 
Co,  Lit.  215.  b.  —  Nor  to  him  who  is  in  of  another  estate.  Moor,  876.  (g)  But,  if  a  copy- 
holder by  licence  of  the  lord  leases  for  years,  &c.,  and  after  surrenders  the  reversion  to  the 
use  of  another  in  fee,  who  is  admitted,  yet  he  is  not  a  grantee,  &c.  within  the  act;  for  he  is 
not  privy  to  the  lease  made  by  the  copyholder,  nor  in  by  him,  but  may  plead  a  grant  of  hi» 
estate  imn>ediately  from  the  lord.  Brasier  and  Beal,  Ye\\.  222.  per  Cia-ia7)i,  upon  the  first 
opening.  Cro.  Ja.  205.  Adjudged  by  two  judges,  ^  vide  Cro.  Car.  25.  44.  Hob.  178.  But 
in  the  case  of  Glover  and  Cope,"3  Lev.  326.  it  is  adjudged,  that  such  suirenderee  may  have 
an  action  of  covenant  by  this  act.  (k)  Lessee  for  twenty  years  leases  for  ten  years,  and 
his  lessee  covenants,  &c.,  and  the  first  lessee  grants  his  reversion ;  this  grantee  is  a  e ufficient 
assignee  within  the  statute.  Moor,  525.  527.  Cro.  Eliz.  599.  617.  649.  Goid4sb.  175. 
Godb.  161.  (i)  Whether  this  doth  not  imply  that  the  grantor  shall  not,  3  Lev.  155. 
dubituiur,  Sf  vide  Sid.  402.  {k)  But  he  shall  not  take  advantiige  of  a  condition  before  he 
has  given  notice  to  the  lessee.  Co.  Lit.  215.  5  Co.  113.  b. —  Scciis,  of  a  covenant.  Godb. 
i(i2.  Cro.  Ja.  476.  Bridg.  130.  {I)  Viz.  by  force  of  a  condition  incident  to  the  reversion, 
as  rent,  or  for  the  benefit  of  the  estate,  as  for  doing  waste,  not  keeping  houses  in  repair, 
&c.,  and  not  for  the  payment  of  any  sum  in  gross,  delivery  of  corn,  &c.  Co.  Lit.  215.  b. 
^vide  s  Co.  iS.  Moor,  159.  243.  876.  Owen,  41.  And.  82.  Raym.  250.  Saund.  159.  If 
the  proviso  be  to  enter  for  non-payment  of  a  rent,  or  gross  sum  by  way  of  a  fine,  the  grantee 
of  the  reversion  sh^ll  not  take  advantage  of  it ;  for  tlae  condition  cannot  be  apportioned. 

A  a  2  Style, 
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Style,  316.  Si'd  qu.?  ())i)  The  privity  of  action  is  transferred,  and  it  maybe  brought  m 
the  county  where  the  covenant  was  made,  though  the  landsMie  in  another.  Saund.  237. 
a;!  judged ;  but  a  writ  of  error  was  bronglu  in  Cam.  Scacc,  and  it  was  after  compounded. 
S:d.  401.  Lev.  259.  Vent.  10.  &  3  Mod.  338.  and  tit.  Actions  Local  and  Transitory, 
{n)  Therefore  if  the  conusee  of  the  reversion  before  attornment,  bargains  and  sells  to 
anetlier,  to  wliorn  the  lessee  attorns,  the  bargainee  may,  &c.,  though  his  bargainor  could 
not.  5  Co.  113.  a.  (o)  A.  devises  to  B.  for  years,  rendering  rent,  upon  condition  to  re-enter 
tor  non-payment;  and  afterwards  devises  the  reversion  in  fee  to  another,  and  dies;  the  devisee 
may  take  advantage  of  the  condition,  though  there  never  was  any  reversion,  &c.  in  the  devisor. 
2  Leon.  T,Z. 


(rt)Bi)t,ifIc5see 
for  30  }ears 
lease-;  t;)  ano- 
ther for  10,  he 
i-^  no  assignee 
within  the 
statute ;  for  he 
is  not  tenant 
to  the  first 
lessor. 
Moor,  93. 


€ar:h,  289, 
290.  Miduly 
and  Gilbert 
V.  Lo\clace, 
adjudged. 


And  by  the  same  act  it  is  enacted,  That  all  farmers,  lessees, 
and  grantees  of  the  lordships,  S,-c.  rents,  tithes,  portions,  or 
other  hereditaments  for  years,  life  or  lives,  their  executors, 
administrators,  and  {a)  assigns,  shall  and  may  have  like  action 
and  remedy  against  all  persons  and  bodies  politick,  their 
heirs,  successors,  and  assigns,  which  by  grant  of  the  king, 
or  other  persons,  shall  have  the  reversion  of  the  same  lord- 
ships, S^-c.  so  letten,  or  any  part  thereof,  for  any  condition, 
covenant,  or  agreement  contained  in  their  leases,  as  the  lessees, 
or  any  of  them,  might  or  should  have  had  against  the  lessors 
and  grantors,  their  heirs  and  successors ;  recovery  in  value 
by  reason  of  any  warranty  in  deed  or  law  by  voucher  or 
otherwise  only  excepted. 

A.  demised  a  house  for  a  term  of  years  to  B.  who  assigned  to 
J.  S.  the  lessor  devised  one  moiety  of  the  reversion  to  C.  and  the 
other  to  D.  who  granted  the  reversion  to  J.  S.  after  which  grant 
C.  and  D.  brought  covenant  as-ainst  J.  S.  for  rent  due  before  the 
assignment  by  them ;  and  it  was  holden,  i.  That  C.  and  D.  being 
tenants  in  common,  may  at  their  election  join  or  sever,  as  well 
in  debt  as  in  covenant,  for  the  rent ;  but,  if  they  sever,  they  must 
not  each  of  them  make  his  demand  of  such  a  certain  sum,  which 
amounts  to  a  moiety ;  but  the  demand  must  be  de  una  meditate 
of  the  whole  rent ;  and  if  they  can  count  in  debt,  they  may  in 
covenant;  and  if  debt  will  lie,  a  fortiori  covenant.  2.  That  this 
action  was  maintainable  for  the  arrears  of  the  rent,  notwithstand- 
ing the  reversion  was  out  of  the  plaintiffs  ;  for  though  the  defend- 
ant was  but  an  assignee  of  a  term,  yet  the  very  privity  of  contract 
was  transferred  by  the  statute  of  32  H.  8.  c.  34.  which  gives  the 
action  for  and  against  assignees ;  and  the  contract  still  remains, 
though  the  privity  of  estate  is  gone. 


(F)  How  Covenants  are  to  be  construed. 


Moor.  458. 
8  Co.  83.  Sir 
Richard  Pcx- 
hall's  case. 
{b)  Lev.  102. 
Hookes  and, 
Swain,  Siii. 
151.     Keb. 
01.  S.C. 


A  LL  contracts  are  to  be  taken  according  to  the  intent  of  the 
*'  jiarties,  expressed  by  their  own  words,  and  if  there  be  any 
doubt  in  the  sense  of  the  words,  such  construction  shall  be  made 
as  is  most  strong  against  the  covenantor,  lest,  by  the  obscure 
wording  of  his  contract,  he  should  find  means  to  evade  and  elude 
it.  Hence,  (Z»)  if  A.  covenants  with  B.  that,  if  B,  marries  his 
duLightcr,  he  will  pay  him  20/.  2^^^  ^'^^'-  ^vithout  saying  for  how 

long, 
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long,  yet  it  :«lia]l  be  for  tlie  life  of  B.  and  not  for  one  year  only;  (r)  If  I  rove- 
for  by  tlie  word  per  afmian,  the  (c)  meaning  of  the  parties  appears  "ant  to  deliver 
to  be,'  that  it  should  continue  longer  than  one  year;  and  this  is  ^^ "jo^lf -^a,"]^ 
the  construction  that  is  most  strong  against  the  grantor.  j  ^.^^j^  j',^ 

pieres,  and  then  deliver  it,  this  is  a  I)reach ;  for  the  law  regards  the  real  and  faithful  per- 
formance  of  contracts,    and   disconiteiiances   all    such  acts  as   are  done  in  fraitdcm  hgis. 

Rayju.  464. So,  if  the  condition  of  a  bond  be  to  pay  50/.  though  it  is  not  said  of  money, 

yet  it  must  be  so  intended.     Sid.  151. But,  if  a  man  covtna.its  that  his  son,  then  infra 

nmos  nubiles,  shall  marry  the  daughter  of  B.  before  such  a  ds\v,  and  he  nuirries  her  acconl- 
ingly,  but  at  the  ivze.  of  consent  disagrees  to  the  marriage,  yet  is  the  covenant  performed;  for 
it  was  a  marriage,  though  subject  to  be  defeated  by  disagreement,  and  no  other  could  be  had 
■within  the  time.     Owen,  25.  adjudged. 

If  two  men  lease  for  years,  and  covenant  that  the  lessee  shall  Noy,  86.   Me- 

enjoy  free  from  all  incumbrances  made  by  them,  and,  after,  the  "*°"*  '"^"'^• 
1*1       T        II.       TO  1  "^  I-   1      t  111      Latcn.  161. 

lessee  be  disturbed  by  J.  o.  to  whom  one  01  the  lessors  had  made  andPoph.  200. 

a  precedent  lease;  this  is  a  breach,  for  they  shall  be  taken  seve-  s.  C. 

rally,  and  not  jointly  only. 

If  a  man  leases  for  six  years,  and  covenants,  that  if  he  shall  Watcrer  v. 

be  disposed  to  lease  the  land  after  the  expiration  of  the  term  of  Mountague, 

six  years,  the  lessee   shall  have- the  refusal;  and  within  the  six  9^^^"n'^'^i!» 

-    ,     '  IP  .         cy  2  Roll.  Rep. 

years  he  leases  to  another  tor  twenty -one  years,  to  commence  nn-   ,  ^^  ^^^  g^ 

mediately;  this  is  no  breach,  because  (a)  out  of  the  words  of  by  the  name  of 
the  covenant.  Walter  v. 

Mountague. 
II It  appears  from  Rolle's  Report,  that  there  was  ultimately  no  adjudication  in  this  case,  the 
com-t  being  equally  divided.  When  it  M-as  first  moved,  Mr.  Justice  Chamberlaipie  was  sitting^ 
in  Chancery,  and  the  C.  J.  was  so  positive  in  his  opinion,  that  he  would  not  suffer  the  plain- 
tiff's counsel  to  argue  it,  and  interrupted  him  with  some  warmth. — Lessee  covenanted,  that 
after  lessor  had  repaired  the  house,  he  would  keep  it  constantly  in  good  repair.  The  house 
consisted  of  several  houses,  outhouses,  ^-c,  and  some  of  them  were  in  good  repair,  and  some 
ruinous :  these  last  the  lessor  rebuilt,  and  the  others  the  lessee  pulled  down,  and  for  this  the 
lessor  brought  covenant,  and  adjudged  that  it  did  not  lie;  for  though  they  were  in  good  re- 
pair, and  the  lessee  pulled  them  down,  yet  that  is  not  within  the  reach  of  the  covenant,  if 
the  lessor  had  not  first  repaired  them,  but  his  true  remedy  was  by  action  of  waste.  Slater  v. 
Stone,  2  Ro.  Rep.  248.  Cro.  Ja.  645.  S.  Cj]  («)  \LA.  leases  land  to  B.  for  six  years,  and 
covenants  that  he  shall  enjoy  it  during  the  term  without  interruption,  discharged  from  tithes, 
and  after  the  six  years  he  is  sued  for  tithes,  this  is  a  breach;  for  the  meaning  was,  that  he 
should  be  freed  from  suits,  and  the  payment  of  tithes;  and  a  suit  after  the  expiration  of  the 
term  is  as  prejudicial  as  if  before.     Cro.  Eliz.  916.     2  Brownl.  22. 

If  a   man  lease  for  nine  years  by  indenture,    dated   i  Jan.  Sid.-? 74. Lewis 
16  Car.  2.  and  covenant  to  save  the  lessee  harmless  from  all  ^nd  Hilliard. 
evictions  durinn;  the  term,  but  this  deed  be  not  delivered  till  ll^utagrant 

r  n<  -c  ^        \-       •  •  ^  •   ^    ^     *     c-         oi  trees  We;?, 

I  Jan.  17  Car.  2.  11  he  be  in  possession  and  evicted  before  rrroivin"  shall 
the  delivery,  this  is  a  breach  :  for  during  the  term,  shall  be  con-  refer,  not  to 
strued  during  the  term  in  computation,  and  not  only  from   the  the  date,  but 

time  of  the  delivery  of  the  deed,  when  it  first  commenced,  in  ^^*^^  dehrery 

•    .      r  •    ^         ^  01  the  grant. 

pomt  ot  interest.  So,  a  covenant 

to  pay  for  corn  tkeri  laden;  for  if  it  were  delivered  ten  months  after  the  date,  the  party  should 
not  have  any  benefit  of  the  corn  laden,  and  spent  or  sold  before  the  time  of  the  delivery, 
therefore  he  shall  not  be  charged  with  it  for  the  time  before  the  delivery.  Offley  v.  Hicks, 
Cro.  Ja.  263.  So,  a  covenant  for  "  the  free  use  of  the  newly-intended  road,  whenever  the 
"  same  may  be  made,"  will  not  apply  to  a  road  which,  at  the  time  of  the  contract,  was 
newly  intended  to  be  made,  but  was  executed  and  complete  before  the  sealing  of  the  cove- 
nant.   Crisp  V.  Price,  5  Taunt.  548. || 
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Williamson  ||  Where  a  man,  possessed  of  a  lease  for  years,  covenanted  in 

^'R""&^p'1i  '"^'.^ '"^^^'"^"''e  for  making  a  family  provision,  that  if  he  should 
4  OS.  6c  u  .  j;^  during  the  continuance  of  the  term  of  the  lease,  his  execu- 
tors or  administrators  sl^ould  assign  the  residue  to  jB.,  and  he 
afterwards  purchased  the  reversion,  and  died;  his  executors  ' 
were  holden  not  to  be  liable  upon  the  covenant,  there  being  no- 
thing in  the  terms  of  it  to  shew  that  it  was  bis  intention  to  pre- 
clude himself  from  purchasing  the  fee.  || 
3  Lev.  264.  If  A.  leases  three  messuages  to  B.  for  forty-one  years,  and  B. 

Douse  and       covenants  to  pull  them  down,  and  erect  three  other  in  their 

I  'c  */^     i*  place,  ac  etiam  de  tempore  in  tempiis  to  maintain  the  messuages 
126.  0.  C.  ad-  ^  1^1  ^   J  •  «»   •  •  •  -1 

judged ;  be-      agreed  to  be  erected  m  sumcient  repan*,  ac  etiam  to  repair  the 

cause  taken  as  pavements,  S^-c.  ac  etiam  dicta  prcemissa,  Sf  domos  superinde  fore 

several  cove-     erect.,  at  the  end  of  the  term  to  leave  in  good  repair:    and 

^Roklb  ^"'  ^^'^^*  ^^'  P"^^'*  ^°^^"  ^^^^  ^^^^^^  houses,  and  builds  five ;  he  must 

doubted,  it  leave  them  all  in  good  repair  at  the  end  of  the  term ;  for  though 

seeming tohim  by  the  first   covenant  he  is  bound  only  to  repair,  SfC.   the  mes- 

to  be  all  one  suages  ogreat.  fore  crcct.^  yet  by  the  last  covenant  he  is  obliged 

thaTthe^s  X^  ^^  ^C'^iye  in  good  repair  domos  superiiide  erect,  indefinitely,  which 

sequent  mat-'  extends  to  all  houses  which  shall  be  built  upon  the  premises 

ter,  concern-  during  the  term. 

ing  leaving  the  houses  in  good  repair,  must  be  restrained  to,  and  understood  of,  those  agreed 
to  be  built. 

3  Lev.  265-  So,  if  a  man  takes  a  lease  of  a  house  and  land,  and  cove- 

j^r  Curiam.      nants  to  leave  the  demised  premises  in  good  repair  at  the  end  of 
judtred  be"-        ^^®  term,  and  he  erects  a  messuage  upon  part  of  the  land,  be- 
tween Brown    sides  what  was  before,  he  must  keep  and  leave  this  in  good  repair 
and  Blunden,     also. 
Skin.  121.  For 

it  is  a  continuing  covenant ;  and  though  the  house  had  no  actual,  yet  it  had  a  potential  be- 
ing, at  the  time  of  the  lease. 

Lant  V.  Norris,       [But,  where  in  a  building  and  repairing  lease  the  lessee  cove- 
X  Bilrr.  287.      nanted  to  lay  out  a  given  sum  in  erecting  and  rebuilding  mes- 
suages or  tenements,  or  some  other  buildings  upon  the  ground 
and  premises ;  and  from  time  to  time,   Sfc.  all  and  singular  the 
said  messuages  and  tenements   so  to  be  erected,  with  all  such 
other  houses,  edifices,  t^r.  as  should  at  any  time  or  times  there- 
after be  erected,  6,-c.  to  repair,  S,'C- ;  and  the  said  demised  pre- 
mises, with  all  such  other  houses,  ^c.   so  well  repaired,  ^-c.  at 
the  end,  SfC.  of  the  term  to  deliver  up,  SfC.  it  was  holden,  that 
the  covenant  to  repair  extended  only  to  the  new  erections.] 
Naylor  v.  Col-        ||  Wliere  a  lessee  covenanted  to  repair  the  messuage  and  pre- 
linge,  I  Taunt,  mises  demised,  and  all  erections   and    buildings  then   already 
^'  erected  and  built,  or  thereafter  to  ha  erected  and  built  thereon, 

and  the  same  in  good  repair,  at  the  expiration  of  the  lease,  to 
surrender  and  yield  up ;  it  was  holden  that  this  covenant  in- 
cluded buildings  erected  and  used  by  the  lessee  for  the  purpose 
of  trade  and  manufacture,  if  they  were  let  into  the  soil  or  other-v 
wise  fixed  to  the  freehold ;  but  not  such  as  merely  rested  upon 
blocks  or  pattens.  |I 
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If  a  lease  be  iiifide  for  years,  rendering  80/.  per  ajuium  rent,  Carth.  135, 
free  and  clear  iVom  all  nuinner  of  taxes,  cliarj^cs,  and  imposi-  ^'^^"'^  ^"*^ 
lions  whatsoever,  llie  less^-e  is  bound  to  pay  the  whole  rent  with-      ^^^^  ' 
out  any  manner  of  deduction  for  any  old  or  new  tax,  charge,  or 
imposition  whatsoever. 

So,  where  /L  by  deed,  dated  1649,  granted  a  rent-charge  of  Brewster  v. 
40/.  per  ann.  to  B.  and  his  heirs,  and  on   the  same  deed  there  Kitlgil,  Sail. 
was  an  ia)  indorsement,  that  the  rent  was  to  be  paid  clear  of  all  ^9^'  g  '(^','^^'"* 
taxes  ;  and  by  the  3  W.  &  M.  4.V.  per  pound  was  lai  '  upon  land,  \^  Mod.  169. 
and  powef  given  to  the  tenant  to  deduct  45.  in  tlu;  pound,  uith  I'/i.  S.  C. 
2i  jnovisoy  not  to  alter  the  covenants  or  agreements  of  parties;  it  Comb.  424. 
was  holden,  that  such  a  covenant,  if  made  in   the  year  1640,  Q.J^lh  "4^8 
would  not  have  I'lecd  the  rent-charge  from  the  taxes  imposed  by  g.  c.  5  Mod. 
those  acts,  because  there  were  no  such  parlianjentary  tax  in  being  368.  S.  C. 
or  known  at  that  time;  but  because  there  were  such  taxes  in  the  («)  ^'^l^ch 
year  1645,  which  was  before  the  grant,  therefore  this  covenant  "un^ed^^o'^luv've 
must  be  construed  to  extend  to  them.  been  made  be- 

fore the  dcctl  was  executed,  and  so  parcel  thereof.    Carth.  439.  per  Cur. 

Ij  If  the  lessee  of  a  coal-mine  covenant  to  pay  a  moiet}^  of  all  Gerrardv.Clif-^ 
such   sums  of  money  as  the  coals  there  i-aised  should  sell  for  at  ^o"»  1  T-  R^P* 
the pifs  mouth;  he  is  not  liable  to  pay  any  part  of  the  money  rJvershv'^'^a  * 
produced  by  the  sale  of  the  coals  elsewhere.  judgmeiitof 

the  Court  of  C.  P.  i  Bos.  &  Pull.  524.     See  also  Clifton  v.  Walmsley,  j  T.  Hep.  564. 

Where  A.  being  tenant  to  B.  under  a  lease  with  covenants  to  Coker  v.  Guy^ 
fetch  75  bushels  of  coals  from  P(X)lc  yearly,  and  deliver  them  at  '^J'^^-^  P"''' 
the  mansion-house  of  /?.,  and  also  to  supply  him  with  as  much 
good  wheat  as  he  should  want  in  his  family  at  55.  per  bushel,  it 
was  agreed  between  them  that  the  lease  should  be  surrendered 
up,  and  a  new  one  granted,  omitting  these  covenants :  and  such 
a  lease  was  accordingly  executed,  and  an  agreement  was  at  the 
same  time  entered  into,  whereby  A.  agreed  with  B.  that  he 
would  fetch  and  bring  to  the  dwelling-house  of  B.^  his  heirs 
and  assigns,  75  bushels  of  coals  a-year  during  the  term  of  the 
new  lease,  and  yearly  supply  his  heirs  and  assigns  with  as  much 
good  wheat  as  he  should  want  in  his  family  at  55.  per  bushel ; 
B.  having  parted  with  his  reversion  in  the  farm,  and  also  quitted 
the  mansion-house  in  which  he  resided  at  the  time  the  agree- 
ment was  made,  was  not  entitled  to  bring  an  action  against  A. 
for  not  delivering  the  wheat  at  the  stipulated  price;  for  the 
agreement  being  entire,  must  receive  one  uniform  construction  ; 
and  being  clearly  local  in  respect  of  the  delivery  of  the  coals,  it 
cannot  be  deemed  personal  in  respect  of  the  wheat.  || 

[In  a  demise  of  corn-mills,  there  was  a  covenant  on  the  part  Bridges,  r. 
of  the  lessor,  that  "  if  the  lessee,  his  executors,  <§r.  should,  be-  Hitchcock, 
fore  the   expiration  of   the  term,  be  minded  to  renew,  then,  ^Br.P.Ciza, 
upon  application,   S^x.  the   lessor,  his  heirs  or  assigns,    should 
grant  such  further  lease,  as  should  by  the  lessee,  his  executors, 
^T.  be  desired,  without  any  fine  to  be  demanded  therefore,  and 
under  the  same  rents  a?id  covenants  only  as  in  the  then  lease  ;'* 

A  a  4  and 
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and  the  question  -was,  Whether  there  must  be  a  covenant  for 
r.-  nowfil  again  in  the  second  lease?  I'he  court  of  Exchequer 
were  of  o])inion,  that  under  the  words  the  same  rents  and  cove- 
7iants,  the  covenant  for  renewal  ought  to  be  inserted ;  and  on 
appeal  to  the  House  of  Lords,  their  decree  was  affirmed. 
Furnival  v.  Again,   in  a  lease  for  three  lives,  the  lessor  covenanted,  diat 

Crewe,  3Atk.    j-,^^  his  iieirs,  4"''.  should  and  would  (in  consideration  of  u  cer- 
tain sum  to  be  paid  to  him,  4"<^.  at  Cfczve  Hall,  or  at  the  place 
■where  the  said  hall  then  stood,   in  the  name  of  a  fine,  for  adding 
one  life  to  th.e  remaining  lives  therein  before  mentioned)  execute 
one  or  more  lease  or  leases,  under  the  sa?H's  rents  and  covenan.ts 
which  were  expressed  in  the  then  lease,  and  so  to  continue  the  re- 
nev:ing  of  such  lease  or  leases  to  the  lessee,  or  his  assigns,  pay- 
ing as  aforesaid  to  the  lessor,  his  heirs  or  assigns,  the  sum  before 
mentioned  for  every  life  so  added  or  renewed  from  time  to  time. 
Lord  HardivicJce  held  this  to  be  a  covenant  of  perpetual  renewal, 
and  decreed  a  new  lease  to  be  granted   to  the  assignee  of  the 
origmal  lessee,  with  a  covenant  inserted  in  it  to  that  effect. 
Cookv.Booth.       Again,  in  such  a  lease,  the  lessor  had  covenanted,  that  if  the 
Where ^th^        lessee,  his  heirs,  c^r.  should  be  minded  upon  the  falling  in  of  any 
terms  of  a  co-  ^^  ^^^^  lives,  to  surrender  the  demise  and  take  a  new  lease,  and 
venant  are        thereby  add  a  new  life  to  the  then  two  in  being,  in  lieu  of  the 
plain  and  un-  life  so  dying,  that  he  the  lessor,  bis  heirs,  8,'c.  upon  payment  of 
cSf  oTlaw     ^°  "^''^^  ^*^^'  ^^^^^y  ^^^^  ^°  ^°  ^^  added,  in  lieu  of  the  life"^of  every 
cannot  admit     ^^  them  so  dying,  would  grant  a  new  lease  for  the  lives  of  the 
of  evidence      two  persons  named  in  the  former  lease,  and  of  such  other  per- 
(lehors,  to  ex-  son   as  the  lessee,  his  heirs,  SjT.  should  appoint  in  lieu  of  the 
tent"of  the"     P^^*^"  named  in  the  preceding  lease,  as  the  same  should  respec- 
partiesjthouoh  tively  die,  under  the  same  rents  and  covenants.     There  had  been 
the  conduct      successive  refieiixds  from  the  time  of  thefrst  lease  ,-  and  in  every 
of  one   of        lease  the  like  covenant  for  reneisal  had  been  inserted.     The  court 
•I  fraud^^^    ^     ^^  King's  Bench  held,  that  the  lessors  hj  their  oxim  acts  {a)  con- 
the  covenant,    strued  this  to  be  a  covenant  for  perpetual  renewal. 
Clifton  V.  "Walnisley,  5  T.  Rep.  564.  (a)  ||This  was   the  first  time,    we    think,  that 

the  acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a  court  of  law  to  assist  the 
construction  of  that  deed.  This  case  has  been  impeached  upon  all  occasions,  and  the  Court 
of  Kinf^'s  Bench  were  misled  by  the  renewals  stated  in  the  case  from  the  Court  of  Chancery. 
Per  Mansfield  C.J.  2N.  R.451,  452.  Accordingly  it  is  now  settled,  that  a  covenant  in  an 
indenture  of  lease  to  grant  a  new  lease  uitJi  all  covenants,  grants,  and  articles  in  the  said  in- 
denture  contained,  does  not  bind  the  lessor  to  insert  a  covenant  of  renewal  in  the  renewed 
lease.   Iggulden  v.  May,  7  East,  337-     3  N.  R.  449.  S.  C.     9  Ves.  325.  S.  C.|| 

Russel  V.  Dar-  But,  where  in  a  lease  for  years  determinable  upon  lives,  the 
wu),  2  Br.  Ch.  covenant  was,  that  the  lessor  would,  upon  the  death  of  any  of 
P-  39-  "•  tJie  appointees  (by  name)  add  a  new  third  life  upon  payment  of 
200/.  within  six  months;  or  upon  the  death  of  two  of  them  (by 
name),  within  six  months  add  two  new  lives  upon  payment  of 
500/. ;  or  upon  the  death  of  all  of  them  (by  name)  would,  upon 
payment  of  1 150Z.  make  a  new  lease  or  grant  for  any  three  new 
lives  to  be  nominated  and  appointed  by  the  lessee,  his  executors, 
Sfc.  for  the  like  term  as  was  thereby  demised,  at  and  binder  the 
like  rent,    covenants,  and  agreements  therein  contained;    Lord 

Ca7nden 
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Camden  was  of  opinion,  that  the  lessors  were  not*  under  any  ob» 
ligation  to  grant  any  furtiior  lease  than  for  three  new  lives  only, 
and  that  the  lessee  ^^as  not  entitled  to  have  any  covenants  in- 
serted for  any  further  renewal ;  the  words  of  the  covenant  not 
obliging  the  lessors  to  grant  a  new  lease,  but  upon  the  death  of 
some  one  of  ihe  persons  named  in  that  lease ;  and  they  being  all 
dead,  no  furtlier  renewal  could  be  claimed. 

So,  under  a  covenant  in  a  lease  for  twenty-one  years,  that  the  Tritton  v. 
lessor,  his  executors,  S^c.  would,  at  the  end  and  determination  ^,^*'^^'  ^  ^'■• 
of  the  said  term  of  twenty-one  years,  execute  a  new  lease  of  the     ^'    *'P*  ^  ' 
demised  premises,  lor  the  further  term  of  seven  years,  to  com- 
mence from  the  end  of  the  said  term  of  twenty-one  years,  there- 
by demised,  subject  to  the  same  rents,  and  jpnrsuayit  to  the  same 
exceptions,  covenants,  7-eservations,  conditions,  and  agreements  in 
all  respects  as  'were  in  and  by  the  then  granted  indenture  of  lease 
mentioned  and.  expiessed,  in  case  the  lessee,  his  executors,  Sfc. 
should  desire  the  same ;  the  lessee,  his  executors,  S)C.  first  giving 
twelve  months'  notitc  in  writing  to  the  lessor,  his  heirs  or  assigns, 
of  his  or  their  desiring  such  further  term  of  years  as  aforesaid  ; 
Lord  Thiirlorcc  declared  the  lessee  entitled  to  a  lease  for  seven 
years  only,  it  appearing  that  the  lessee  himself  had  put  that 
construction  upon  it  *.] 

II  The  rule,  that  the  words  of  a  covenant  are  to  be  taken  more  See  the  very 
strongly  ag-ainst  the  covenantor,  must  not  be  rijjorously  insisted  elaborate  ar- 
upon,  nor  indeed  is  it  of  universal  application.     The  true  key  Lord  Eldon  in 
to  the  exposition  of  covenants  is  the  intention  of  the  parties ;  and  Browning  v. 
a  rule,  which  fomids  itself  upon  a  presumption  of  intent,  as  this  Wrigiit,  a  Bos. 
does,  must  give  way  to  that  clearer  evidence  of  intent,  which  is       ]    i'/'^'i 
to  be  collected  from  the  whole  context  of  the  instrument,  and  its  ^Ellenborou^h 
general  scope  and  design.  in  Howel  v. 

Richards,  ii  East,  639.  which  comprise  almost  all  the  learning  upon  this  subject. 

In  debt  on  bond  conditioned  that  whereas  the  defendant  had  Broughton  v. 
sold  to  the  plaintiff  a  lease  for  years  of  the  manor  of  S.,  he  Koidd  Conway, 
not  do,  nor  had  done,  any  act  to  disturb  the  plaintiff's  possession  n"^'^^''^  SC 
of  it;  hut  that  the  plaintiff'  should  hold  and  enjoy  it  peaceably,     "    ' 
without  the  disturbance  of  the  defendant,  or  any  other  person ; 
it  was  holden,  by  all  the  justices,  that  the  defendant  was  not 
bound  by  the  words  of  the  condition  to  warrant  peaceable  pos- 
session to  the  vendee,  but  only  against  his  own  acts ;  and  that 
nil  the  sequel  of  the  condition  from  the  word  Jnit  should  be  re- 
ferred to  the  antecedent  part,  and  expounded  in  like  manner ; 
that  is,  that  the  plaintiff'  should  enjoy  it  without  disturbance  of 
any  person  by  any  act  by  the  defendant  done  or  to  be  done. 

So,  if  one  grant  a  lease  for  years  of  a  manor,  and  covenant  Touchst.  169. 
that  the  lessee  shall  make  estates  for  life  or  years,  and  that  they  K^^-A^^^^^^ 
shall  be  good;  this  covenant  shall  not,  it  seems,  be  taken  to     ''  *   "'• 
enable  the  lessee  to  make  estates  for  a  longer  term  than  his  own 
estate  will  bear. 

*  For  cases  upon  the  renewal  of  leases,  see  tit.  Leases,  &c  (U),  infra. 

If 
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w°^7!''""  R  ^^  ^  gi'antoi*  covenant  that,  not'withsta7iding  any  act  hy  him, 

&Pul/'i*-.  "'  ^^^'^  ^^  ^^"^  contraiy,  he  is  seised  in  fee  simple,  and  that  he  hath 
Nervin  V.''  good  right,  full  power,  Sfc.  to  convey;  he  covenants  in  both 
Munns,  3  Lev.  cases  with  the  same  qualification,  the  restrifctive  words  in  the 
46.    In  this      fij-st  clause  being  carried  on  by  the  connective  particle  ayid  to 


the  last  clause. 


(D)  fol.  4. 
Winch's  Rep. 
91.  S.  C.  Littl. 
Rep.  62.  65. 
185.  203. 


case  of  Brown- 
ing V.  Wright, 

the  Chief  Justice,  in  delivering  his  judgment,  entered  into  a  minute  examination  of  the  deed, 
and  demon strr.ted  that  the  same  restrained  construction  v,as  required  by  the  context,  sup- 
posing any  doubt  to  exist  on  the  words.  His  argument  is  a  fine  illustration  of  the  law  upon 
the  subject,  and  states,  in  a  masterly  manner,  the  principles  which  govern  the  construction  of 
covenants. 

Trenchard  v.  Upon  a  conveyance  of  land  from  A.  to  i?.,  A.  covenanted  that 
Hoskins,  Ro.  he  was  seised  in  fee ;  that  he  had  good  power  to  convey ;  and 
A^r.^tit.  Pards,  jj^^j.  ^^^^  ^^.jg  j^q  reversion  in  the  crown,  Jiofxvit/istanding  any 
act  done  by  him.  The  estate  had  been  granted  under  letters 
patent  from  the  crown,  though  that  fact  is  not  stated  in  any  of 
the  reports ;  and  in  such  grants  it  is  usual  to  reserve  a  reversion, 
which  reversion  the  grantee  cannot  bar.  The  question  was, 
whether  the  concluding  words,  not-withstanding  any  act,  SfC.  in 
the  last  covenant  were  to  be  applied  to  the  two  prior  covenants, 
a  Bos.  &  Pull.  It  was  at  length  decided,  after  great  difference  of  opinion  be- 
^^'  tween  the  individual  judges,  and  between  the  different  courts  in 

which  it  was  argued,  that  they  were  not ;  the  decision  proceed- 
ing, as  it  would  seem,  on  this  ground  ;  that  it  appeared  to  be 
the  intention  of  the  parties  that  the  vendor  should  enter  into  an 
absolute  covenant  for  his  seisin  in  fee  in  all  cases  but  one, 
namely,  that  he  should  not  be  liable  on  the  objection  of  a  re- 
version existing  in  the  crown,  unless  that  reversion  should  ap- 
pear to  have  been  so  vested  by  his  own  act. 

Where  a  grantor  had  stated  in  the  recital,  that  he  was  in- 
terested in  the  whole  of  the  premises,  when  in  fact  he  was  inte- 
terested  in  a  moiety  onl}',  and  had  covenanted  for  quiet  enjoy- 
ment, "  notwithstanding  any  act  done  by  him ;"  the  court  held, 
that  this  covenant  was  not  satisfied  by  a  compliance  with  the  mere 
words,  in  a  case  where  the  grantee  had  suffered  eviction,  not  in 
consequence  of  any  act  done  by  the  grantor,  but  in  consequence 
of  the  badness  of  liis  title.  The  recital  itself  amounted  to  a 
warranty. 

Where  releasors  covenanted,  that,  notiscithstanding  any  act, 
&c.  hy  them  done  to  the  contrary,  they  were  seised  of  the  land  in 
fee;  and  also  that,^r  and  not'xithstandiiig  any  such  matter  or  thing 
as  aforesaid,  they  had  good  right  to  grant  the  premises;  and 
likemse,  that  the  releasee  should  peaceably  and  quietly  enter, 
hold,  and  enjoy  the  premises  "iSoithout  the  lavoful  let  or  distiu'hance 
qf^  the  relcascn's  or  their  heirs  en-  assigns,  or  Jbr  or  by  any  other 
j)erso7i  or  persons  ivhatsoever;  and  that  the  releasee  should  be  kept 
harmless  and  indemnified  by  the  releasors  and  their  heirs  against 
all  other  titles,  charges,  &c.,  save  and  except  the  chief  rents 
issuing  and  payable  out  of  the  premises  to  the  lord  of  the  fee ;  it 
was  holden,  that  the  generality  of  the  covenant  for  quiet  enjoy- 
ment against  the  releasors  and  their  heirs  was  not  restrained  by 

the 


.Johnson  v. 
Procter,  YeJ\ . 
X75.  2  Brown  1. 
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Ja.  233.  S.  C. 
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the  qualified  covenant  for  good  title  and  right  to  convey,  Jbr  and 

tint'joithsta7idi}ig  any  act  do?ie  I/i/  the  releasors  to  the  cmitrary ,-  for 
that  the  covenants  i'or  title  and  for  quiet  enjoyment  were  affected 
by  different  considerations,  and  addressed  to  different  objects; 
the  one  being  an  assurance  that  tlie  grantor  has  the  very  estate, 
in  quantity  and  quality,  which  he  purports  to  convey ;  the  other 
being  an  assurance  against  the  coriscquenccs  of  a  defective  title, 
and  of  any  disturbance  thercujjon  ;  for  tlie  purpose  of  which  co- 
venant, and  the  inileninity  it  affords,  it  is  innnatcrial  in  what 
respects,  by  what  means,  or  by  whose  acts  the  eviction  of  the 
grantee  may  take  place;  if  he  be  lawfully  evicted,  the  grantor 
stipulates  to  indemnity  him  at  all  events. 

Where  the  assignor  in  a  deed  of  assignment,  after  reciting  Barton  v.  FitB- 
the  original  lease  granted  to  another  for  the  term  of  ten  ycars^  gerald,  j  East, 
which  by  mesne  assignments  had  vested  in  himself,  and  that  the  •^•^°' 
plaintiff'  had  contracted  for  the  absolute  purchase  of  the  premises, 
bargained,  sold,  S\-c.  the  same  to  the  plaintiffj  to  hold  for  and 
during  all  the  rest,  &c.  of  the  said  term  of  ten  years,  in  as 
ample  manner  as  the  assignor  might  have  holden  the  same, 
subject  to  tlie  payment  of  rent  and  performance  of  covenants; 
and  then  covenanted  that  it  -jsas  a  good,  and  subsisting  lease,  valid 
in  lata  in  and  for-  the  said  premises  thereby  assigned,  and  not  for- 
feited, ^c.  or  otherwise  determined,  or  become  void  or  voidable ; 
it  was  holden  that  this  general  covenant,  supported,  as  it  was, 
by  the  recital  of  the  bargain  for  an  absolute  term  of  ten  years, 
was  not  restrained  by  other  covenants,  which  went  only  to  pro- 
vide for  or  against  the  acts  of  the  assignor  himself,  and  those 
claiming  under  him;  and  therefore,  as  it  appeared  that  the  ori- 
ginal lease  was  not  for  ten  years  absolutely,  but  for  ten  years 
determinable  on  a  life  then  in  being,  which  life  had  dropped  be- 
fore the  expiration  of  the  tenn,  but  after  the  covenant,  the 
assignee  might  assign  a  breach  noon  such  covenant. 

In  covenant  by  the  assignor  ol"  certain  shares  in  a  patent  right,  Hesse  v.  Ste- 
that  he  had  good  right,  full  power,  and  lawful  authority  to  ^^p^??'  -5  ^°*' 
assign  and  convey  the  said  shares,  and  that  he  had  not  by  any        '^  --5  5- 
means,  directly  or  indirectly,  forfeited  any  right  or  authority 
he  ever  had  or  might  have  had  over  the  same;  it  was  holden, 
that  the  generality  of  the  former  words  of  the  covenant  was 
not  restramed  bv  the  latter ;  for  that  there  was  nothing  in  the 
deed  from  which   it  could  be  inferred  that  the  parties  did  not 
intend  a  general  covenant;  that,  on  the  contrary,  the  warranty, 
instead  of  being  framed  in  the  usual  words,  where  parties  mean 
to  be  bound  by  their  own  acts  only,  viz.  "  for  and  notwithstand- 
*'  ing  any  act  by  him  done  to  the  contrary,"  omits  them  alto- 
gether; an  omission  which  is  almost  of  itself  decisive.  || 
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(G)  Where  the  Principal,  and  all  Auxiliary  Covenants 
shall  be  said  to  be  void  and  extinguished. 

6H.  4. 1-  Roll.  TF  a  man  covenants  with  tenant  for  life  of  an  house,  to  find  a 

(o^^ilAnd'there-        chaplain  to  sing,  i^r.   every  Saturday  during  the  life  of  the 
port   proceeds  coA^enantee,  if  the  covenantee  surrenders  the  house,  and  {a)  re- 
tosay,  that  the  takes  an  estate  for  year?,  yet  the  covenant  remains, 
law  would  be  the  same,  if  he  had  not  retaken  the  estate.     But  KoHe  questions  this;  for  bow 
could  the  chaplain  enter  the  house  after  the  grant  without  being  a  trespasser  ?|j 

Mod.  223.  1?  A.  grants  a  rent-charge  to  B.  for  the  life  of  C.  habend.  to  B. 

Boscawen  and  \^\^  heirs  and  assigns,  to  the  use  of  C,  and  A,  covenants  to  pay 
indeed  2  Mod  ^^  ^'^  usum  C. ;  if  the  rent  is  behind,  B.  may  have  an  action  of 
138°  S.C.  covenant  against  A.',  for  though  the  rent-charge  is  executed  by 

the  statute,  and  the  power  of  distraining,  as  incident  thereto, 
transferred  to  C,  yet  the  covenant  being  collateral  is  not  trans- 
ferred nor  discharged,  but  remains  with  B. 
2,  Lev.  26.  If  a  man  hath  good  title  to  lands  by  virtue  of  a  fine,  and  sells 

vinrton"  Vent    ^^^  same,  and  covenants  with  the  vendee,  his  heirs  and  assigns, 
175.    2'Keb.  '  tliat  he  shall  enjoy  against  him  and  B.  and  all  claiming  under 
831.  S.  C.         them;  and  after,  by  an  act  of  parliament,  reciting  that  B.  had 
settled  this  estate  upon  C,  and  that  certain  persons  had  unduly^ 
procured  the  said  fine  from  her,  it  is  enacted,  That  the  fine  shall 
be  void,  and  that  every  person  may  enter  as  if  no  such  fine  had 
been;  and  after,  one  enters,  claiming  title  under  C,  this  is  a 
breach  of  the  covenant;  for  the  act  makes  no  new  title,  but  re- 
moves the  obstructionof  the  old;  and  it  was  said,  that  doubtless 
B.  was  named  in  the  covenant  for  this  purpose,  in  case  this  fine 
unduly  obtained  should  be  avoided. 
Salk.  198.  As  to  covenants  which  are  repealed  or  extinguished  by  act  of 

parliament,  the  following  diversities  are  laid  down,  viz. :    Where 
A.  covenants  not  to  do  anv  act  or  tliino;  which  was  lawful  to  do, 
aild  an  act  of  parliament  comes  after,  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant.      So,  if  A.  covenants  to  do  a 
thing  which  is  lawful,  and   an  act  of  parliament  comes  and 
hinders  him  from  doing  it,  the  covenant  is  repealed.     But,  if 
a  man  covenants  to  do  a  thing  which  then  was  unlawful,  and  an 
act  comes  and  makes  it  lawful  to  do  it,  such  an  act  of  parlia- 
ment does  not  repeal  the  covenant. 
Cro.  Eliz.  529.       If  A.,  being  a  custom-house  officer  by  patent,  makes  B.  his 
^WU  ^'a*  ?-^'  '^^P^^}'  ^"'^  covenants,  infer  alia,  to  surrender  the  old  patent, 
S.  C.bvtherc-   ^"^  procure  a  new  one  to  B.  and  himself  before  a  day,  and  that 
port  of  which  i^  B.  dies  before  A.,  that  A.  shall  pay  300/.  to  the  executors  of 
it  appears,  that  i?.,  and  gives  bond  for  the  performance  thereof;  admitting  these 
^y   t  p  agree-  covenants  void  by  (b)  the  5  Ed.  6.  c.  16.  the  whole  bond  is  void, 
pay  600/.,  and  though  some  of  the  covenants  are  not  void  or  illegal, 
to  allow  A.  looL  yearly  for  this  deputation,  and  adjudged,  because  the  obligation  is  one  en- 
tire act  and  deed  of  the  party;  S^  vide  2  And.  207.     3  Co.  82.  S.  C.  cited.     (A)  So,  where  a 
sheriff  takes  a  bond  in  part  against  23  H.  6.  c.  9.,  and  also  for  a  just  debt,  the  whole  bond  is 
void  according  to  the  letter  of  the  statute;  fop  a  statute  is  a  strict  law,  but  the  common  law 

divides 
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divides  according  to  common  reason ;  and  having  made  that  void  which  is  against  law,  lets 
llie  rest  stand.  Norton  v.  Simmes.  Hob,  i^.  per  Cur.  Moor,  856.  S.  C.  Godb.  213.  S.  C. 
jjThe  di^tinction  taken  in  the  case  of  Norton  v.  Sijinnes  between  the  avoidance  of  the  instru- 
ment by  the  conmion,  or  by  the  statute  law,  and  alluded  to  !)}■  Twhdcn  J.  in  Malcverer  v. 
Redshaw,  i  Mod.  35.  by  Hale  J.  in  Mosdell  v.  Middleton,  i  Ventr.  237.  and  by  Wihnot  C.  J. 
in  Collins  v.  Blantern,  2  Wils.  351.  holds  in  the  case  in  which  it  was  taken,  viz.  of  SheriftV 
bonds,  which  are  authorized  by  the  statute  to  be  taken  only  with  a  certain  condition,  and 
therefore  if  they  are  taken  with  any  other  condition,  they  are  void  in  toto,  and  cannot  stand 
i;ood  in  part  onh  ;  but  that  does  not  apply  to  different  and  independent  covenants  in  the  same 
instruments,  wliieh  may  be  good  in  part  and  bad  in  part.  As  in  Mouys  v.  Leake,  8  T.  Rep. 
41 X.,  where  a  rector  having  granted  an  annuity  out  of  his  benefice,  which  was  void  by  the 
St.  13  Eliz.  c.  20.  was  yet  holden  to  be  liable  on  his  personal  covenant  to  pay  it  contained  in 
the  same  deed ;  though  the  statute  says,  that  "  all  chargings  of  benefices  with  any  pension 
"  out  of  the  same,  &c.  shall  be  utlerli/  void."  So  in  Kerrison  v.  Cole,  8  East,  231.  where  a  bill 
of  sale  for  transferring  the  property  in  a  ship  by  way  of  mortgage  did  not  recite  the  certificate 
of  registry  as  required  by  st.  26  Geo.  3.  c.  60.  ^17.  and  was  therefore,  in  the  words  of  the 
iict,  "  utiijrli/  null  and  void  to  all  intents  and  purposes,'''  yet  the  mortgagor  was  liable  to  be 
sued  on  his  personal  covenant,  contained  in  the  same  instrument,  for  the  repayment  of  the 
money  lent.  See  also  Mestaer  v.  Gillespie,  11  Ves.  629.  In  cases  on  the  property-tax  act, 
46  Geo.  3.  c.  65.  §  116.  by  which  "  all  contracts,  covenants,  and  agreements  made  or  to  be 
"  made  for  payment  of  anij  interest,  rent,  or  other  annual  payment  aforesaid,  in  full,  without 
"  allowing  any  such  deduction  as  aforesaid  (that  is,  on  account  of  the  property-tax),  shall  be 
"  utterly  void;"  the  courts  have  gone  further,  and  have  holden  not  only  that  distinct  and 
independent  covenants  are  not  avoided  by  a  covenant  for  the  payment  of  the  tax,  Gaskell  v. 
King,  II  East,  165.  Wigg  v.  Shuttleworth,  13  East,  87.  but  that  upon  the  fair  construction 
of  the  above  clause,  coupled  with  that  of  §  195.  which  provides,  that  all  such  deductions  and 
repayments  shall  be  allowed,  notwithstanding  such  contracts,  covenants,  or  agreements,  the 
covenant  itself  for  any  annual  payment,  without  deduction  of  the  tax,  is  not  void  in  toto,  but 
only  quoad  the  deduction,  and  that,  subject  to  the  deduction,  it  is  still  binding.  Redshaw 
V.  Balders,  4  Taunt.  57.     Fidler  v.  Abbott,  7c?.  105.     Howe  v.  Synge,  15  East,  440.II 

If  the  principal  thing  to  be  performed,  as  the  conveying  an  Sid.  309.Yelv 
estate,  8;c.  be  void,  further  covenants  which  are  relative  and  19-  Style,  357. 
dependent  thereon  are  so  likewise. 

So,  if  lessee  for  years  grants  so  much  of  the  term  as  shall  be  Lev.  45.  Ca- 
to  come  at  the  time  of  his  death,  and  covenants  that  the  lessee  ponhurst  and 
shall  enjoy  it,  although  he  gives  bond  for  performance  of  cove-  Raynj  3-  g'^^ 
nants,  yet  the  principal  thing,  viz.  the  grant,  being  void  for  («)  For  though 

uncertainty,  (a)  both  bond  and  covenants  are  void  likewise.  they  are  seve- 

ral deeds,  yet 
they  make  but  one  assurance^  and  are  but  one  contract.  4  H.  7.  6.  ao  H.  6.  293.  Bro. 
Obligation,  6.    Dyer,  4.  28.     Hob.  168. 

II  So,  if  an  indenture  of  apprenticeship  be  void  as  against  the  Guppy  v.  Jen- 
statute  of  5  Eliz.  all  covenants  entered  into  by  a  third  person  for  "ingS  Anstr. 
securing  the  performance  of  it  are  void  also.  ||  *-^"' 

But,  where  the  dean  and  chapter  of  Norwich^  8  Eliz.  leased  Owen,  136. 
to  B.  for  ninety-nine  years,  and  after  in  42  Eliz.  they  leased  to  Wallerandthe 
C.  for  three  lives,  and  covenanted  to  save  him  harmless  against  p^^"  ^    c 
B. ;  if  he  is  disturbed  by  B.  he  may  have  an  action  of  covenant  Norwich 
against  the  dean  and  chapter,  though  the  lease  is  void;  because  Brownl.  21. 
the  covenant  is  for  a  thing  collateral,  as  that  the  lessor  is  owner,  Moor,  875. 
S,-c.  and  the  covenant  was  broken  immediately  upon  sealina;  the  S.C.  2  Brownl. 
lease  to  C.  >    P  g  s'c. '^   ' 

So,  where  in  covenant  the  plaintiff  declared,  that  the  defend-  Salk.  159.  Ld. 
ant  by  his  deed  did  grant,  bargain,   and  sell  to  the  plaintiff  and  ^^}m.  388. 
his  heirs,  Sfc.  provided  that  if  the  grantor  paid  so  much  money,  UndSr^d* 

It  judged. 
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it  should  be  lawful  for  him  to  re-entei* ;  and  that  he  covenanted 
to  pay  the  said  money;  and  the  breach  assigned  was  the  non- 
payment of  the  money ;  although  it  was  admitted  that  nothing 
passed  by  the  deed  for  want  of  enrolment,  yet  the  covenant  in 
this  case  being  to  pay  money,  it  is  a  distinct,  separate,  and  in- 
dependent covenant;  and  therefore  not  material  whether  any 
estate  passed  or  not. 

(H)  What  shall  be  deemed  a  Breach,  or  construed  a 
good  Performance. 

Sid. 48.  Robin-  JF  A,  enters  into  a  statute  to  B.,  and  afterwards  B.  by  his  deed 
r"  ^"cT  ^"'d"  covenants,  that,  upon  payment  of  such  a  sum  at  a  day  to 
Raym.  25.°  come,  the  statute  shall  be  void,  and  that  he  will  deliver  it  in, 
Keb.  lo.^  118.  and  cause  it  to  be  vacated  :  if  before  the  day  B.  sues  execution, 
S.  C.  The  j4,  may  bring  covenant ;  and  it  is  no  objection,  that  nevertheless 
^anie  law,  in  j^  ^^  ^^le  day  may  deliver  it  in,  and  cause  it  to  be  vacated ;  for 
case  of  a  pro-  .    .  •        /  i  1       p         ,-  i 

mise.    Roll.     ^^  ^^  ^"  apparent  present  breach  ;  tor  alter  the  statute  was  set 

Abr.  448.         a-foot,  and  had  its  course,  transiit  in  rem  judicatam^  and  could 

not  be  vacated. 
5  Co.  20.    Sir      If  A.  lease  to  B.  for  twenty-one  years,  and  covenant  at  any 
-^"^hony  Scot  j-jp^g  during  the  life  of  5.,  [a]  upon  surrender  of  the  old  lease, 
^^And  ^I's        ^^  make  a  new  lease,  and  after  A.  lease  to  a  stranger,  he  hath 
Moor,  4 i; 2.      disabled  himself,  and  broken  his  covenant. 

Cro-  Eliz.  4?o.  Poph.  109.  S.  C.  adjudged,  (a)  So,  if  the  lessee  assign  his  old  lease,  he  dis- 
ables himself  to  take  benefit  of  the  covenant.    Bulst.  23. 

Griffith  V.  If  A.,  being  a  common  brewer,  covenants  that  B.  shall  have 

Goodhand,  seven  parts  of  t,he  grains  made  in  his  brewhouse  for  seven  years; 
^V"  ^*  gj^-^j'  and  after,  A,  renders  them  unfit  for  the  use  of  5.,  this  is  a 
Jones,  191.  ■     breach. 

S.  C.  Skin.  .^9.  S.  C.  If  one  covenants  to  leave  all  the  timber  upon  the  ground  at  the  expi- 
ration of  a  term,  and  after  cuts  it  down,  it  is  a  breach  of  covenant,  though  he  carry  it  not 

away ;  but,  if  a  stranger  cuts  it  down,  it  is  no  breach  of  covenant.     Skin.  40.  jter  Cur. So, 

if  a  n)an  covenants  to  deliver  a  horse,  and  he  poisons-him,  and  then  delivers  him,  this  is  a 
breach.     Skin.  40.  per  Cur. 

Nash,  v.  Ash-  If  two  men,  upon  sale  of  their  wives'  lands,  covenant  that  they 
ton,  Sir  T.  and  their  wives  have  good  right  to  convey  lands,  and  to  make 
Jones,  195.  ^    further  assurance;  if  one  of  the  women  is  under  age,  this  is  a 

breach ;  for  she  hath  not  power  to  convey  the  estate  according 

to  the  covenant. 
Charnley  v.  |!  If  a  feme  sole  enter  into  a  covenant  to  abide  an  avrard,  and 

Winstanley,  before  the  award  made  marry,  the  marriage  is  a  breach  of  the 
5  East,  »66.      covenant;  for  she  thereby  disables  the  arbitrator  from  making 

any  award. 
Doe  V.  Keel-         Where  a  lessee  of  a  house  and  garden  covenanted  with  the 
'"gj  J  Maule    lessor  "  not  to  use  or  exercise,  nor  permit  or  suffer  to  be  used 
95-    or  exercised  upon  the  demised  premises,  or  any  part  thereofj 

any  trade  or  business  whatsoever,  S;c,  without  the  licence  of  the 

lessor,"   and  aftei'wards,    without    such   licence,  assigned  the 

I  (5  lease 
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lease  to  a  schoolmaster,  who  carried  on  his  business  therein ; 
this  assignment  washolden  to  be  a  breach  of  the  covenant.  || 

If  the  lessor  covenants  with  his  lessee  for  years,  that  he  quietly  Morgan  v. 
ami  peaceably  shall  enjoy  the  land  without  the  impediment  or  Hunt,»Ventr. 
disturbance  of  the  lessor ;  if  the  lessor  exhibits  a  bill  in  Chan-  ^^^' 
eery  against  the  lessee,  to  restrain  his  committing  waste ;  this  is 
no  breach,  though  the  bill  be  dismissed  with  costs,  because  the 
suit  does  not  relate  to  his  title  or  possession. 

If  a  parson  leases  his  rectory  for  years,  and  covenants  that  the  Anon.  4Leom 
lessee  shall  have  and  enjoy  it  during  the  term,  without  expulsion  ^8. 
or  any  thing  to  be  done  by  the  lessor,  and  after,  for  not  reading  ["I  ^^^'  *  ^^^.^ 
the  articles,  he  is  ipso  facto  deprived  by  the  statute  13  Eliz.  c.  12.  renderingrent, 
and  the  patron  presents  another,  who  ousts  the  lessee ;  this  is  with  a  condi- 
no  breach,  for  he  was  not  ousted  by  reason  of  any  act  done  by  JJJ"^^^^"^"*''^ 
the  lessor,  but  for  a  (tt)  non-feasance;  and  so  it  is  out  of  the  ^^^^  leases 
compass  of  the  covenant.  part  for  a  less 

term,  and  covenants  that  his  lessee  sliall  enjoy,  without  impeachment  of  him,  or  any  other, 
occasioned  by  his  impediment,  means,  procurement,  or  consent,  and  after  he  neglects  to 
pay  his  rent,  upon  which  the  first  lessor  enters,  &c.,  this  is  a  breach.  Stevenson  v.  Powell, 
I  Bulstr.  182. 

II  Where  the  defendant  demises  a  part  of  a  messuage,  with  Rhodes  v. 
certain  easements,  to  the  plaintiff,  and  covenanted  that  he  would  ^"Hard, 
permit  the  plaintiff  to  have  the  use  of  the  pump  in  the  yard  '^    ^^  ' 
jointly  with  the  defendant,  ivhilsi  the  pump  should  remain  fhere^ 
paying  half  the  expence  of  I'epairing  it ;  it  was  holden,  that  a 
breach  could  not  be  assigned  in  taking  away  the  pump  during 
the  term ;  the  lessor  having  reserved  to  himself  power  to  remove 
it  under  the  words,  whilst,  <$'c. ;  and  the  pump  not  being  in  tnuli 
a  specifick  subject  of  the  demise. 

If  a  lease  for  99  years,  determinable  on  three  lives,  be  con-  Scudamore  *. 
veyed  in  trust  for  A.  for  life,  and  A.  covenant  to  use  his  utmost  Stratton, 
endeavours,  as  often  as  any  of  the  lives  drop,  to  renew  the  same  '    °*' 
by  purchasing  of  the  lore!  of  the  fee  a  new  life  in  the  room  of 
such  as  shall  fail ;  he  m.ay,  without  breach  of  the  covenant,  pro- 
cure a  renewal  upon  his  own  life.  || 

Tenant  in  tail  of  a  rent  purchases  the  land  out  of  which   it  Owen,  7.  per 
issues,  and  makes  a  feoffment  thereof,  and  covenants  that  it  is  r o'^Lij  ,^n "a 
free  from  all  former  incumbrances ;  this  is  a  charge,  though  not 
in  esse,  yet  in  suspence;  for  if  tenant  in  tail  dies,  his  issue  may 
distrain,  and  then  the  covenant  is  broken. 

If  ^.  be  tenant  in  tail,  the  reversion  in  the  king,  and  A.  lease  Cro.  Eliz.517. 
for  years,  and  covenant  that  the  lessee  shall  enjoy  it  against  all  Woodruff  v. 
persons,  and  without  the  interruption  of  any,   except  the  king,  cro^EUz!*^?. 
his  heirs  and  successors,  kings  and  queens  of  E?igla?id,  and  the 
king  grant  his  reversion  to  B.,  and  A.  die  without  issue,  and 
JB.  enter ;  the  covenant  is  broken ;  for  that  extends  only  to  the 
king  and   his  successors,  in   which  words  his  patentee  is  not 
included. 

If  A.,  by  the  means  and  procurement  of  B.,  by  fine  conveys  Cro.  Ja.  6$  7. 
lands  to  B.  and  his  wife,  and  the  heirs  of  B.,  and  after  B.  leases  ^"^^^""f  J]['°" 
the  samei  for  years,  and  covenants  that  the  lessee  shall  quietly  ^^^^^  ^er 

enjoy 
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totani  Curiam,  enjoy  during  the  term,  without  the  disturbance  of  him,  his  heirs 
Palm.  339.^  Qj.  assigns,  or  of  any  other  person,  by  or  through  his  means, 
abs'enfe^Cha.m.  ^^^^^  °^'  procurement,  and  B.  dies,  and  his  wife  enters ;  this  is  a 
berlain,though  breach,  for  she  claims  by  the  means  of  the  baron ;  and  therefore 
objected,  (6y  Aw  it  is  within  the  Covenant. 
meaiu  and  pro- 
curement must  refer  to  subsequent  acts,     z  Roll.  Rep.  286.  S.  C.  adjomatur. 


(I)  Where  the    Breach    siiall    be    said    to    be   well 

assigned. 

Lev.  78.  Co-  TF  in  an  action  of  covenant  the  plaintiff  declares  upon  a  lease 
niers  and  fg^.  twenty-one  years  to  the  defenchmt,  and  that  he  covenanted 

covenant  for  "  ^°  P^J  ^°^-  P^^'  ^'"''  ^^'  ^'-^^  portions,  at  Michaelmas  and  Lady- 
not  repairing,  day,  and  assigns  for  breach,  that  he  did  not  pay  the  rent  debit. 
the  breach  was  ad  prccd.  separalia  fcsta  durante  termino  ;  this  breach  is  {a)  suffi- 
generall);  al-  ciently  assigned,  and  it  shall  be  intended  that  the  rent  was  not 
shSving  fn  "^"^  P^i^  ^^  ^^ther  of  those  days. 

what;  I  Brownl.  23.  adjudged,  it  was  helped  after  verdict;  so,  a  Mod.  176.;  and  see  SirT. 
Jones,  125.,  where  the  covenant  was  to  repair  all  the  pales,  except  tliose  on  the  west  side; 
and  the  breach  assigned  was,  in  not  repairing  the  pales,  contra  formain  convcnlionis,  and  held 

good  after  verdict,  though  objected,  tliat  the  defect  might  be  in  the  parts  excepted. The 

breach  assigned  by  the  plaintitf  should  specify  the  particulars,  and  he  may  assign  every  pos- 
sible breach,  within  the  meaning  of  the  covenant;  and  though  he  proves  only  part,  he  will 
be  entitled  to  recover.  As  to  the  defendant,  if  he  means  to  plead  that  he  did  repair,  and  if 
the  term  is  ended,  that  he  yielded  up  the  premises  in  repair,  he  should  pursue  the  words  of 
the  covenant,  fully,  without  regarding  the  ^jflr/tc«/a?-5  assigned  by  theplaintiC 

Cro.Eliz.  830.  If  in  debt  upon  an  obligation,  the  condition  whereof  is  of 
Cutler  and  three  parts,  i.  that  he  shall  serve  the  plaintiff  well ;  2.  that 
•  ^" j^*"  ^  he  shall  duly  account;  3.  that  within  three  months  after  no- 
'     °    '  tice  he  shall  make  satisfaction  for  all  losses  sustained  by  his  ap- 

prenticeship ;  the  defendant  pleads  performance  specially,  and 
the  plaintiff  assigns  for  breach,  that  upon  account  he  was  found 
in  arrear  60I.  which  he  received  and  converted  to  his  own  use, 
and  so  had  not  served  the  plaintiff  well ;  this  is  a  good  replica- 
tion, without  alleging  notice;  for  though  it  might  be  alleged  as 
a  breach  of  the  third  part  of  the  condition,  yet  the  conversion  of 
the  money  to  his  own  use  may  be  alleged  as  an  ill  service. 
Cro.  Car.  176.  In  an  action  of  covenant  several  breaches  may  be  assigned; 
Ld.Raym.io6.  otherwise,  in  debt  upon  an  obligation,  conditioned  to  perform 

covenants. 
jjThe  object  of      But  now  by  theS&pW.  3.   c.  1 1.  it  is  enacted,   "That  in 
this  statute  was  «  ^y  actions  upon  any  bond,  or  on  any  penal  sum,  for  non- 
to  meet  the     ,,         r  ^  /•  *  \  .^    •  •    j      * 

case  of  non-         performance  ot  any  covenants  or  agreements  m  any  mdenture, 

performance  *'  deed,  or  writing,  contained,  the  plaintiff  may  assign  as  many 

of  covenants  "  breaches  as  he  shall  think  fit ;  and  the  jury,  upon  trial  of  such 

and  agree-  <  action,  may  assess  not  only  such  damages  and  costs  of  suit  as 

by  bonds^^^  "  h^ve  heretofore  been  usually  done  in  such   cases,  but  also 

indentures,  "  damages  for  such  of  the  said  breaches  so  to  be  assigned,  as  the 

which  cove-  «  plaintiff,  upon  the  trial  of  the  issues,  shall  prove  to  have  been 
nants  are  to  «  broken. 
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broken,  and  that  the  like  judgment  shall  be  entered  on  such  be  performed 
verdict  as  heretofore  hath  been  usually  done  in   such  like  ^5  ^'"^''<^"\^ 
actions;  and  if  judgment  shall  be  given  for  the  plaintiff  on  a  Ji'^niespaidby 
demurrer,  or  by  confession,  ov  nihil  dicit,  the  plaintiff  upon  instalments; 
the  roll  may  suggest  as  many  breaches  of  the  covenants  and  and  extends 
agreements  as  lie  shall  think  fit;  upon  which  shall  issue  a  ^"^  ^^^'^^  ^*', 
writ  to  the  sheriff  of  that  county  where  the  action  shall  be  „f^"jj\j^f,g 
brought,  to  summon  a  jury  to  appear  before  the  justices  or  t'ncreunder 
justice  of  assise,  or  ni$i  prius  of  that  county,  to  mquire  of  the  written  for  the 
truth  of  every  one  of  those  broaches,  and  to  assess  the  damages  p'^rformance 
which  the  plauitiff  shall   have  sustained   thereby;  in  which  gQ^tmned  ° 
writ  it  shall  be  commanded  to  the  said  justices,  <^c.,  that  he  therein,  and  to 
or  they  shall  make  a  return  thereof  to  the  court  from  whence  penalties  on 
the  same  shall  issue  at  the  time  in  such  writ  mentioned ;  and  articles  ot 
in  case  the  defendant,  after  such  judgment  entered,  and  be-  ^f^^  Y^ke  for 
fore  any  execution  executed,  shall  pay  into  the  court  where  the  non-per- 
the  action  shall  be  brought,  to  the  use  of  the  plaintifl^  or  his  formance  of 
executors  or  administrators,  such  damages  so  to  be  assessed,  covenants  or 
by  reason  of  all  or  any  of  the  breaches  of  such  covenants,  to-  (,Qntained  in 
gether  widi  the  costs  of  suit,  a  stay  of  execution  on  the  said  the  same  ar- 
judgment  shall  be  entered  upon  record;  or  if,  by  reason  of  tides,  &c.,  a« 
any  execution  executed,  the  piaiutiftj  or  his  executors  or  ad-  ^o  covenants 
ministrators,  shall  be  fully  paid  or  satisfied  all  such  damages  ^"ent^s^ con- 
so  to  be  assessed,  together  with  his  costs  of  suit,  and  all  rea-  tained  in  an» 
sonable  charges  and  expences  for  executing  the  said  execution,  other  inden- 
the  body,  lands  or  goods  of  the  defendant  lliall  be  thereupon  ^™'fi  ^„c  7" 
forthwith    discharged   from   the  said   execution,  which  shall  jj^^^  v.^'CoUins 
likewise  be  entered  upoh  record ;  but  notwithstanding  in  each  ^  Burr.  824. 
case  such  judgment    shall   remain   as  a  further  security  to  It  is  now  set- 
answer  to  the  plaintiffj  and  his  executors  or  administrators,  *1^"'  tnat  it  n 
such  damages  as  shall  or  may  be  sustained  for  further  breach  the^plaintiff  to 
of  any  covenant  in  the  same  indenture,  deed,  or  writing  con-  proceed  ac- 
tained,  upon  which  the  plaintiff' may  have  a  scire  facias  upon  cording  to  this 

the  said  iud<^ment  aaainst  the  defendant,  or  aj^ainst  his  heir,  statute;  and 
.  .       '  '^  ,        that  he  wust 

terre-tenants,  or  his  executors  or  administrators,  suggesting  ^^^\„^  tjjg 

other  breaches  of  the  said  covenants  or  agreements,  and  to  breach  of  such 
summon  him  or  them  respectively  to  shew  cause  why  execu-  covenants  as 
tion  shall  not  be  had  or  awarded  upon  the  said  judgment,  ^^  would  re- 
upon  which  there  shall  be  the  like  proceeding,  as  was  in  the  tion  for-  and 
action  of  debt  upon  the  said  bond  or  obligation,  for  assessing  if  the  defend- 
of  damages  upon  trial  of  issues  joined  upon  such  breaches,  or  ant  plead  to 
inquiry  thereof,  upon   a  writ  to  be  awarded  in  manner  as  I'^sue,  the  jury 
aforesaid ;  and  that  upon   payment  or  satisfaction  in  manner  "^^^^  a^^Qss  da- 
as   aforesaid  of  such  future  damages,  costs,  and  charges  as  mages  for  such 
aforesaid,  all  further  proceedings  on  the  said  judgment  are  of  the  breaches 
again  to  be  stayed,  and  so  totics  quotics ;  and  the  defendant,  ^f  jf "Jfi  ^J 'Ij® 
his  body,  lands,  or  goods,  shall  be  discharged  out  of  exe-  prove!  other- 
cution,   as  aforesaid."  wise  the  ver- 

dict is  erroneous,  and  a  venire  de  novo  will  be  awarded.     So  it  is,  where  there  is  a  judg- 
ment on   demurrer,  or  by   default.      Drage  v.  Brand,  a  Wils.   ^77.      Goodwin  v.  Crowle, 
Gowp.  357.    Hardy  v.  JSerp,  ^  T.  Rep.  6^6.    Roles  v.  R«?sev,«U;  ^14,  j^S,   WjJcot  t.  Gould- 
Voi.  U.  B  b  ing, 
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ing,  8  T.  Rep.  ia6.  In  one  case  the  plaintiff  was  permitted,  after  issue  joined  on  «o«  f»t 
fr.rium,  to  enter  on  the  record  an  assignment  of  breaches;  Ethersey  v.  Jackson,  8  T.  Rep. 
255 .  but  where  in  debt  on  bond  for  performance  of  covenants  the  defendant  prayed  oyer, 
end  pleaded  performance  of  each  covenant  specially,  and  also  general  performance,  and  the 
plaintiff  took  issue  on  the  general  performance,  and  entered  a  separate  assignment  of  breaches 
on  the  record,  a  repleader  was  awarded,  the  issue  being  immaterial;  for  instead  of  so  general 
a  traverse,  the  plamtiff  ought  to  have  assigned  in  his  replication  the  particular  breaches  on 
which  he  meant  to  rely.  Plomer  v.  Ross,  5  Taunt.  386.  The  statute  does  not  enable  th» 
plaintiff;  after  having  obtained  judgment,  (which  is  the  common-law  judgment  for  the  debt, 
damages,  and  costs,)  to  enter  up  another  equitable  judgment  for  the  dam£iges  assessed  upon 
the  writ  of  inquiry,  but  only  to  obtain  an  equitable  execution  upon  the  first  judgment.  If  he 
enters  up  a  second  judgment,  it  will  be  error.     Hankin  v.  Broomhead,  3  Bos.  &  Pull.  607. || 

[Wliether  an  obligee  in  a  bond  of  this  kind  may  recover  damages  beyond  the  amount  of 

the  penalty,  is  a  point  which  hath  not  yet  received  a  final  adjudication.  See  White  v.  Sealy, 
Dougl.  49.  Brangwin  v.  Perrot,  2  Bl.  Rep.  1190.  Wilde  v.  Clarkson,  6  T.  Rep.  303., 
that  he  cannot.  But  Lord  Lonsdale  v.  Church,  a  T.  Rep.  388.  con^r.  See  Mr.  Serjeant 
Williams's  note  (i),  i  Saund.  58.] 

9  Co.  60,  61.  If  A.  leases  to  B.  for  years,  and  covenants  that  he  hath  full 

Bradshaw  and  power  and  lawful  authority  to  lease,  <§c  and  in  an  action  upon 
Ja'^oT'sc  ^^^'^^  covenant  B.  says  he  had  (a)  not  full  power  and  lawful 
adjudged,  antl  authority  to  lease,  t^c,  the  breach  is  well  assigned,  for  he  hath 
that  the  de-  wf  11  pursued  the  words  of  the  covenant  negative ;  and  what 
^h"- ^r  '""^'  ^^^^^  ^^  ^^^  ^i^s  more  in  the  knowledge  of  the  lessor  than 
Beisedinf^e  f>f  the  lessee ;  and  therefore  he  ought  to  shew  what  estate  he 
and  then  the  ^^d  at  the  time  of  making  the  lease,  that  it  may  appear  that  he 
plaintiff  must     had  full  power,  J^c. 

•hew  a  special  title  in  somebody  else ;  but  the  covenant  being  general,  the  general  assignment 
of  a  breucri  pj-ima  facie  is  good,  (a)  So,  that  he  was  not  lawfully  seised  in  fee  of  an  inde- 
feasible estate.  Muscot  v.  Ballet,  Cro.  Ja.  369.  JlAnd  this,  though  the  covenantee  be  not 
with  lessee  for  yeai-s,  who  has  not  the  title  deeds.     Glinister  v.  Audley,  Sir  T.  Raym.  I4.|| 

Gale  v.  Reed,        |J  Where  A.  covenanted  with  B.  and  C.  not  to  carry  on  the 
£*st,  79.        business  of  a  rope-maker  during  his  life  (except  on  government 
contracts),  and  that  he  would,  during  his  life,  exclusively  employ 
B.  and  C.  and  no  other  person,  to  make  all  the  cordage  ordered  of 
him  by  or  for  his  friends  and  connexions,  on  the  terms  before 
mentioned  in  the  deed,  and  should  not  employ  any  other  person 
to  make  any  cordage  on  any  pretence  whatsoever;  it  was  holden, 
that  breaches  assigned  generally  against  A.  for  having  made 
cordage  lor  divers  persons,  other  than  for  government,  and  for 
employing  other  persons  than  B.  and  C.  to  make  cordage  for  his 
friends,  <^r.  were  well  assigned ;  though  no  particular  persons 
were  named,  nor  the  quantities  nor  kir^ds  of  cordage  mentioned, 
4rc.  such  facts  lying  more  particularly  within  A.'s  knowledge.  || 
Cro.  Ja.  171.        U  A.  leases  to  B.  for  years,  and  B.  covenants  to  repair  during 
Field.  term,  and  at  the  end  of  the  term  to  leave  the  premises  well 

repaired;  in  an  action  upon  this  covenant,  it  may  be  assigned 
for  a  breach,  that  he  did  not  leave  them  well  repaired  at  the 
(»)  Cro.  Ja.  end  of  the  term  ;  and  if  the  defendant  pleads,  that  at  the  end  of 
661.  S.  P.  the  term  he  delivered  them  up  well  repaired,  then  if  the  plaintiff 
will  assign  a  breach,  he  ought  to  shew  particularly  in  what  part 
they  were  not  repaired,  so  that  the  defendant  may  give  a  parti- 
cular -answer  thereto ;  but  it  was  said  that  in  a  declaration  in 
covenant,  it  sufficeth  to  assign  the  breach  as  (a)  general  as  the 
covenant  is. 

In 


(I)  Where  the  Breach  said  to  he  *iVell  assigned.  371 

In  an  action  of  covenant  the  plaintiff  declared  tliat  Queen  Cro.  Ja.  240. 
Elizabeth  leased  a  messuage,  Sfc.   to  the  defendant  for  twenty-  ^''^^i.f  ^^j^  ^i 
one  years,  and  that  the  defendant,  his  executors   and  assigns,  jjj.jg^j^"  '*  * 
were  thereby  bound  to  repair  and  leave  the  premises  at  the  end 
of  the  term  in  good  repair,  and  that  the  queen  granted  the  re- 
version to  5.,  and  that  B.  granted  the  same  to  the  plaintiff;  and 
for  not  repairing,  Sfc. ;  this  is  a  good  declaration,  though  the 
plaintiff  is  not  named  assignee. 

If  in  Enaction  of  covenant  the  plaintiff  declares,  whereas  by  Cro.  Car.  188. 
indenture,  bearing  date,  Sfc,  testatum  existit,  that  the  plaintiff  Batchelor  and 
had  demised  to  the  defendant  a  messuage  and  garden  for  two  \ndaeCLCro. 
years,  and  the  defendant,  by  the  said  indenture,  covenanted  £ii|,  i^j.  cro. 
not  to  erect  any  building  in  the  garden,  SfC.,  and  avers  in  facto,  Ja.  383.  S.  P. 
that  he  did  erect,  Sfc,  this  is  a  good  declaration,  though   he  ^"fe'''  ^ 
does  not  expressly  say  quod  demisit  ^  convenit ;  and  it  is  the  where  the  ^^'' 
{a)  usual  course  in  B.  R.  to  declare  in  this  manner.  plaintiff  de- 

clares per  quoddam  scriptum  per  quod  testatum  existit,  &c.  (a)  And  so  are  the  precedents  in 
B.R.  &  C.B.  Cro.Eliz.  195.  Cro.  Ja.  537.  2  Roll.  Rep.  210. — But  the  usual  method  now 
i»  to  declare,  that  whereas  by  such  an  indenture  made  between,  &c.  at,  &c.  (with  a  profert)  such 
a  one  demised,  &c. 

If  baron  and  feme,  being  seised  of  an  house  to  them  and  the  Cro.  Car.  285. 
heirs  of  the  baron,  lease  to  A.,  and  he  covenant  with  them  and  Major  and 
the  heirs  and  assigns  of  the  baron,  to  repair,  <^c.,  and  the  baron  ^^^^^  j'^^  ^ 
and  feme  convey  the  inheritance  to  B.',  in  an  action  upon  this  \^°^  §'  ^  ^^__^ 
covenant,  5.  may  shew  the  whole  matter,   and  conclude  ywoc?  judged;  but 
actio  ei  accrevit*^  as  assignee  of  the  baron,  without  shewing  the  by  the  report 

death  of  the  feme ;  for  the  estate  for  life  being  transferred  with  [^'^'^'"^o^'  the 
,      ^        ..,',,        ,  o  baron  was 

the  ree,  it  is  drowned  therein.  dead,  and  the 

'  feme  and  the  heir  of  the  baron  conveyed,  and  the  action  was  brought  as  assignee  of  the  heir, 
and  said  that  it  was  no  benefit  to  the  lessee  to  have  the  estate  for  life  continue,  and  there- 
fore, &c. 

*  This  conclusion  is  not  now  used,  unless  in  cases  of  debt  on  penal  statutes,  &c.  But  in 
such  actions  of  covenant,  the  usual  conclusion,  after  assigning  the  breach,  is,  And  so  the 
plaintiff  says  that  the  defendant  (although  requested,  <l-c.)  hath  not  kept  with  the  plaintiff  the 
covenant  made  between  such  an  one  and  sucn  an  one,  but  hath  therein  failed  and  made  de- 
fault, to  the  plaintiff's  damage  of  so  much;  wherefore  the  plaintiff  saith  he  is  injured,  and 
hath  sustained  damage,  &c. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  an  in-  a  Mod.  311. 
denture,  in  which  the  defendant  had  covenanted  that  he  was  Aster  and  Ma- 
seised  in  fee,  ^c,  and  would  free  the  premises  from  all  incum-  / Jfn'ji^j"^,f/„/ 
brances,  and  that  the  plaintiff  should  quietly  enjoy,  and  for  ^c.  4-  de  con- 
breach  assigns  an  entry  and  eviction  by  a  stranger,  ^'  sic  conven-  ventione  frac- 
tionem  suam  (in  the  singular  number)yr(rg-//',  this  is  well  enough ;  ^'  ^jl  o"^- 
{b)  for  conventio  est  nomen  collectivum,  and  if  twenty  breaches  are  j^.^  breach"of 
assigned,  the  count  is  de  placito  quod  teneat  ei  co?iventioncm.  covenant  is 

sufficiently  alleged,  the  plaintiff  need  not  conclude  4"  "^  non  teradt  ccnventionem  in  hoc,  &c. 
for  that  is  but  repetition.  Cro.  Ja.  298.  adjudged.  3  Mod.  229.  S.  P.  adjudged,  though  ij 
it  the  usual  way. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  a  lease  Sheire  v.  Bret- 
in  London^  of  a  messuage  in  Z).,  m  com.  S.,  and  that  the  lessee  ^°^*^  Sudged. 
wvenanted  to  repair,  |<?.,  and  assigns  for  a  breach,  that  ajmd 
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London  he  permitted  the  houses  to  decay,  ^c,  this  is  naught, 

because  the  breach  is  in  a  matter  local,  and  not  transitory.. 

«  Ler.  170.  If  in  an  action  of  covenant  the  plaintiff  declares  upon  a  ca- 

Procter  and     venant,  to  find  the  plaintiff  with  meat,  drink,  apparel,  and  other 

iudwed'      '      necessaries,  and  assigns  the  breach  as  general  as  the  covenant, 

5  Mod.  69.       'y^^'  that  he  did  not  find  him  with  meat,  drink,  apparel,  and 

S.  C.   Mills  V.  other  necessaries;  this  is  good,  without  shewing  in  particular 

AstelljCro.  Ja.  what  other  things  are  necessary,  and  the  alia  necessaria  shall  be 

intended  small  things,  as  trimming,  washing,  Sfc,  which  would 

be  too  long  to  insert,  and  the  breach  beinff  assigned  in  the  words 

of  the  covenant,  it  is  sufhcient. 

Xev.  94.  So,  in  debt,  upon  an  obligation  conditioned  to  satisfy  for  all 

French  and       goods  that  an  apprentice  shall  waste,    in   his   replication  the 

iud^^d  ^  '       plaintiff  assigned  for  breach,  that  he  had  wasted  diversa  bona  ad 

{a)'^Vide supra,  valcntiam  lool.  and  adjudged  that  it  was  good,  without  shewing 

8&9W.  3.,      in  particular  wiiat  the  goods  were;  for  («)  the  penalty  of  the 

and  Salk.  137.  obligation  is  to  be  recovered  upon  any  breach;  but  said  that  it 

*K  fi.^^K"?'""  would  be  othei-wise  in  covenant,  where  there  is  to  be  a  recom- 

tnat  lie  na-d  re-  r       ^       ^  * 

ceived  of  di-     pence  tor  the  damages.* 

vers  persons  divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum,  to  wit,  the  suob 

of  100/.,  and  converted  the  same  to  his  own  use,  contrary  to  the  condition,  would  be  good. 

Donghtvv.  If  in  debt  upon  an  obligation  conditioned  to  save  the  plaintiff 

aawn  Yelv.      harmless  from  all  charges  and  troubles,  by  reason   of  the  last 

117   ^"B^^st     ^'^  °^  "^'^  ^^  ^"y  thing  therein  mentioned,  touching  one  B.^ 

19.  S.  C.      '    ^^  ^^y  l^S^<^y  to  her  given,  S^c,  the  defendant  pleads  non  dam- 

nificatvs,  and  the  plaintiff  replies  that  he  paid  60I.  to  B.  for  a 

legacy,  Sfc,  this  is  no  good  replication;  for  he  ought  to  she\T 

that  a  legacy  of  60L  was  given  her  by  the  will ;  for  though  the 

will  is  recited   in  the  date,  against  which  recital  the  defendant 

cannot  say  A.  made  no  such  will,  yet  the  legacy  given  to  B.  is 

not  recited,  but  in  general;  against  which  the  defendant  maj 

take  a  traverse. 

Jones,  21S.  If  A.  covenants  to  permit  J5.,  his  heirs  and  assigns,  to  take 

S\nionsand      and  enjoy  the  rents,  issues,  and  profits  of  certain  lands,  and  in 

^mith.    t-ro.    j^j^  action  of  covenant  the  plaintiff  assigns  for  breach,  that  A, 

Car.  176.  o.L.  ^,,  „         o   ,is  •  •     r,  •  o  I'l  1 

<§•  vide  Hai-d.      took  the  profits,  d^-  (6)  7ion  permisit  B.  to  enjoy,  ^-c,  this  breach 

133.    {b)  But    is  well  assigned,  for  the  taking  of  the  profits  by  A.  is  a  special 
non  permidt      disturbance. 
alone  is  too 

general.  8  Co.  89.  b.  91.  b.  ||  Where  in  debt  upon  bond,  conditioned  to  permit  the  plaintiff 
to  take,  reap,  and  carry  away  corn,  the  defendant  pleaded  quod  permisit,  and  the  plaintiff 
replied,  that  when  he  went  to  reap  the  corn,  the  defendant  and  three  others  came  on  the 
land  with  staves,  and  the  defendant  forbade  him  to  reap  (setting  forth  the  very  words  he  used); 
on  demurrer  there  was  judgment  for  the  plaintiff.    Burr  v.  Higgs,||  And.  137. 

Mod,  22,^  l^  A.  grants  a  rent  to  B.  and  his  heirs,  for  the  life  of  C,  to 

Boscawin  ^f  at.  the  use  of  C,  and  covenants  with  B.  to  pay  the  rent  ad  opus  Sp 
and  Cook,  vsum  of  C,  and  in  an  action  upon  this  covenant,  B.  assigns  the 
S  C°adiud<'ed-  ^''^^^'^'  ^^  "^^  P^ji^g  the  rent  to  him  ad  opus  ^  usiim  of  C.,  this 
and  said,  Ihat  breach  is  well  assigned  in  the  words  of  the  covenant,  though  a 
if  it  was  paid     (c)  negative  pregnant. 

to  C,  which  is  a  performance  in  substance,  the  defendant  ought  to  have  pleaded  it.  (c)  For 
tliis  vide  z  Leon.  197.     -  If 


(I)  Where  the  Breach  said  to  be  'well  assigned.  37^ 

•If  ill  an  action  of  covenant  the  plaintiffdcclarcs  upon  a  charter-  2  Jones,  186. 
party,  by  which  the  plaintiff;  being  master  of  a  ship,  was  to  ^^^J^gf^a^j. 
pay  two  parts  of  the  port-charges,  and  the  factor  of  the  defend-  jmj,red'. 
ant  the  other  part,  and  the  plahitifF  shews  that  he  sailed  from 
L.  to  C,  and  there  paid  all  the  port-charges,  viz.  two  parts  for 
himself,  and  the  other  part  for  the  defendant,  and  that  the  de- 
fendant had  not  repaid  him,  this  breach  is  well  assigned;   for 
when  the  plaintiff  says  he  paid  the  third  part,  it  shall  not  be  in- 
tended the  defendant'  did,  but  that  the  plaintiff  was  necessitated 
to  pay  it,  otherwise  his  ship  would  have  been  stayed  in  the  port. 

In  covenant,  which  was  that  the  defendant  should  make  out  a  Carth,  124. 
good  title  in  law  and  equity,  before  such  a  time,  to  the  satisfac-  Kawnne  and 
tion  of  the  plaintiff^  his  heirs  or   assigns,  or  of  his  or  their  j^j^^g^j^ ' 
counsel  learned  in  the  law,  the  breach  was  assigned  in  the  very 
words  of  the  covenant;  and  it  was  objected,  that  the  covenant,, 
being  in  the  disjunctive,  viz.  to  sal  is/}/  the  plaintiff  or  his  counsel, 
he  had  his  election,  and  therefore  the  plaintiff  ought  to  have 
given  notice  who  his  counsel  was,  before  which  time  the  de- 
fendant could  not  satisfy  him ;  but  it  was  resolved  that  the  breach, 
being  in  the  very  words  of  the  covenant,  was  sufficient ;  and  if 
the  truth  was,  that  the  defendant  did  not  know  who  the  plaintiff's 
counsel  was,  he  should  have  set  it  foith  in  pleading. 

II  If  A.  covenant  that  he,  his  executors  and  assigns,  will  re-  Colt  v.  Howe, 
pair,  and  it  be  assigned  for  breach  that  A.,  his  executors  and  Cro.  Eliz.  348. 
assigns,  have  not  repaired ;  this  assignment  is  ill,  for  it  ought 
to  be  alleged  in  the  disjunctive,  not  in  the  conjunctive,  as,  if 
iny  of  them  have  repaired,  the  action  will  not  lie. 

But,    if  ^.  covenant  that  he  or  his  heirs  will  convey  to  B.  or  Smithv.Sharp, 
his  assigns,  the  breach  may  be  assigned  that  he  did  not  convey  5  Mod.  133. 
to  B.  himself,  omitting  his  assigns;   for  there  is  a  difference  '    ^     '^^" 
where  a  thing  is  to  be  done  btj  a  person  or  his  assigns,  and  to 
a  person  or  his  assigns :  in  the  first  case,  the  breach  must  be 
assigned  that   it  was  not  done  by  the  one  or  the  other;  but,  in 
the  last  case,  it  will  be  intended  to  be  done  to  the  person  him- 
self; and  if  he  assign  his  interest,  then  to  the  assignee,  and  if 
he  did  assign,  that  ought  to  be  shewed  on  the  other  side. 

But,  where  in  an   action  against  the  lessee  himself,  who  had  Gyse  v.  Ellis, 
covenanted  for  himself  and  his  assigns  to  plant  every  year  during  ^^^^-  »**• 
the  term  a  certain  number  of  trees,   the  breach   assigned  was, 
that  he  had  neglected  to  do  it ;  it  was  holden  sufficient,  without 
negativing  that  his  assigns  had  done  it,  for  the  court  will  not 
intend  an  assignment. 

Where  the  plaintiff  declared  on  an  indenture  of  demise   for  Buckley  t. 
years  of  certain  coal-mines,  reserving  a  fourth  part  of  the  coals  Kenjon, 
raised,  or  its  value  in  money,  at  the  election  of  the  lessor ;  but,  *°       *'  ^*'* 
if  the  fourth  part  fell  short  of  the  annual  value  of  400/.  then  re- 
serving  such  additional  rent  as  would  make  up  that  annual  sum, 
I  to  be  rendered  on  the  first  day  of  every  month  in  each  year  of 
]  the  term,  by  equal  portions,  and  that  the  plaintiff  elected  to  be 
j  paid  in  money;  and  assigned  for  breach,  that  900/.  of  the  rent 
\  reserved  for  two  years  and  three  monthi  was  in  arrear ;  it  was 
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objected  on  demurrer,  that  the  rent  being  reserved  yearly,  tb« 
breach  "was  not  well  assigned,  as  it  included  a  fraction  of  a  year. 
But  the  objection  was  over-ruled  as  not  sustainable  on  the  con- 
struction of  the  covenant ;  for  though  it  spoke  of  an  annual  sura 
of  400/.  to  be  made  up  in  case  the  proportion  of  coals  reserved 
should  fall  short  of  that  sum  ;  yet  the  rent  was  to  be  rendered 
monthly.  But,  even  admitting  it  to  be  a  yearly  rent,  the  ex- 
cess for  the  three  months  might  be  remitted,  and  judgment 
given  for  the  residue,  as  was  done  in  Incledon  v.  Cripps,  2  Salk. 
658.,  and  2  Ld.  Raym.  814.;  upon  this  principle,  that  the  more 
or  less  depends  upon  matter  extrinsick,  and  so  the  variance  is 
not  inconsistent  with  the  deed ;  and  as  the  plaintiff'  is  to  recover 
on  the  trial  what  appears  to  be  due,  so,  on  demurrer,  he  is  to 
have  judgment  for  no  more  than  he  ought  to  recover,  and  may 
remit  the  less.  || 

If  an  assignee  of  a  term  has  a  covenant  from  the  assignor,  that 
he  shall  quietly  enjoy,  free  and  clear  from  all  taxes,  and  all  ar- 
rears of  rent,  Sfc,  though  there  be  rent  arrear,  yet  he  cannot 
assign  this  as  a  breach  of  the  covenant;  for  the  rent  being  ar- 
rear, is  no  damage  to  him,  unless  he  be  sued  or  charged  there- 
with, and  if  paid  at  any  time  before  he  is  damnified,  it  is 
sufficient  for  him. 

So,  if  a  counter-bond  or  covenant  be  given  to  save  harmless 
from  a  penal  bond,  after  the  condition  of  the  obligation  be 
broken,  or  to  save  harmless  from  a  single  bill,  without  a  penalty, 
the  counter-bond  cannot  be  sued  without  a  special  damnification. 

But,  where  the  counter  bond  op  covenant  is  given  to  save 
harmless  from  a  penal  bond,  before  the  condition  broken,  there, 
if  the  penal  sum  be  not  paid  at  the  day,  and  so  the  condition 
not  preserved,  the  party  to  be  saved  harmless  does  by  this  be- 
come liable  to  the  penalty,  and  so  is  damnified,  and  the  counter- 
bond  forfeited. 

II  If  the  vendor  covenant  with  the  vendee  of  an  estate  that  he 
shall  enjoy  and  receive  the  rents,  Sfc.  without  any  action,  ^x.  or 
interruption  by  the  vendor  or  those  claiming  from  him,  or  by, 
through,  or  with  his  or  their  acts,  means,  default,  S^c. ;  a  breach 
is  well  assigned  in  resj^ect  of  certain  quit-rents  in  arrear  before 
and  at  the  time,  though  not  stated  to  have  accrued  while  the 
vendor  was  tenant  of  the  estate.  |1 

The  defendant  covenanted  to  pay  so  much  pei-  chaldron  for 
all  coals  laden  either  at  Newcastle,  or  upon  the  river  Tyne,  and 
brought  to  London  ;  and  the  breach  assigned  was,  tliat  the  coals 
were  laden  on  such  a  ship  infra  portJim  de  Timnouth,  viz.  at 
North  Shields,  and  brought  from  thence  to  London  ;  and  on  de- 
murrer, the  court  inclined  that  the  breach  was  not  well  assigned, 
for  that  they  could  not  take  notice  judicially,  that  Tinmouth  is 
upon  the  river  Tyjie,  but  they  gave  the  plaintiff  leave  to  discon- 
tinue upon  payment  of  costs. 

[In  an  action  on  a  covenant  to  pay  money  on  one  of  two  con- 
tingencies, which  shall  first  happen,  if  the  plaintiff  shew  that 
one  has  happened,  he  need  not  aver  it  to  be  the  fifst. 

16  In 
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In  a  declaration  in  this  species  of  action  it  i-^  not  merely  un-  Dougi.  667. 
necessary,  but  improper,  to  state  the  ^vhole  of  the  deed.     So  Cow^y.  Us- 
much  only  as  will  entitle  the  plaintiff  to  his  action  must  be  ^*'' 
shewn ;  and  that  part  need  not  be  literally  recited,  but  may  be 
set  forth  according  to  its  substance  and  effect ;  though  it  is  usual 
and  advisable  to  deviate  as  little  as  may  be  from  the  expressions 
in  the  instrument.] 

(K)  Where  the  Performance  shall  be  said  to  be  well 
set  forth  and  pleaded. 

TF  a  man  is  bound  to  perform  all  the  (c)  covenants  in  an  in-  Co.  Lit.  303. b. 

denture,  if  they  are  all  in  the  affirmative,  he  may  plead  per-  ^^'^^■'  95- 
formance  thereof  generally.  ^IZ'.  70.  Lev. 

303.  S.  P.  (a)  But  in  debt  upon  an  obligation,  conditioned  to  do  several  things  in  the  con- 
dition mentioned,  the  defendant  cannot  plead  performance  generally,  but  ought  to  plead  to 

every  thing  particularly  by  itself.    Lev.  303.     Sid.  215.     Keiiw.  95.b. Quod  conditio  nim- 

quam  infractafuit,  is  naught,     a  Vent.  ij6.    [See  too  Sayre  v.  Miiui?,  Cowp.  5  78.] 

But  to  {b)  such  as  are  in  the  (c)  negative,  he  {d)  must  plead  Co.  Lit.  303.  b. 
specially,  (for  a  negative  cannot  be  performed,)  and  to  the  rest  (?!J)"£fiJ^^  i^ 
generally.  P^im.  70.* 

{b)  But,  if  the  negative  covenants  are  all  void  and  against  law,  and  the  affirmative  good  and 
lawful,  he  may  plead  performance  generally,  and  the  coiurt  shall  take  notice  that  the  negative 
covenants  are  void  and  against  law.  Moor,  850.  Godb.  ji2.  Hob.  12,  13.  (c)  Unless  the 
negative  covenant  is  only  in  affirmance  of  the  affii'raative  covenant  precedent.  Sid.  87. 
id)  But  it  is  only  matter  of  form,  and  helped  upon  a  general  demurrer.  Cro.  Ehz.  232.  Leon. 
311.  (J-  Wife  All.  7a.  Style,  63. 

If  any  of  them  are  in  the  disjunctive,  {e)  he  must  shew  which  Co.  Lit.  303.  b. 
part  he  hath  performed.  ^^''''  ^^?-  ^-  ^• 

^  arguendo.  Lro. 

Eliz.  5  60.  Palm.  70.  S.P.,  and  if  performance  generally  is  pleaded,  it  is  naught  upon  a  general 
demurrer;  for  that  the  court  cannot  tell  which  part  he  hath  performed.  Cro.  Eliz.  232. 
Leon.  311.  (e)  But,  if  the  condition  of  an  obligation  be  to  perform  the  award  of  ./.  5.,  and 
he  award  the  obligor  to  pay  100/.  or  to  procure  a  stranger  to  be  bound  in  200/.  &c.,  the 
defendant  may  plead  performance  generally,  because  one  part  is  void ;  and  it  will  be  intended 
that  he  pleads  performance  of  that  part  which  he  was  bound  to  perform,  and  not  of  the  other 
part.     Sav.  120. 

If  any  of  them  are  to  be  done  {f)  of  record,  the  performance  Co.  Lit.  303.5, 
thereof  must  be  shewn  specially,  and  it  cannot  be  involved  in  the  (/)  As  to  levy 
general  pleading.  h'^U"""- 

9  Roll.  Rep.  159.  Palm.  70.  S.  P.  adjudged;  and  the  reason  given  is,  because  the  record  shall 
be  tried  by  itself,  and  its  credit  shall  not  be  examined  by  a  jury;  and  perhaps  the  plaintilf 
will  reply,  that  all  the  lands  are  not  comprised  in  the  fine,  or  other  matter  upon  which  the 
fine  shall  be  examined. 

If  in  debt  upon  an  obligation  conditioned  that  the  P^^"^'^^  ^^^:  ^.'s^'^^g 
shall  enjoy  certain  lands  (g)  discharged  or  otherwise  saved  harm-  jj^j^^jggj  ^^0! 
less  (h)  from  all  incumbrances,  the  defendant  pleads  that  the  ja.363.Winck 
plaintiff  hath  enjoyed  the  lands  discharged,  and  kept  indemni-  9.March,iai. 
lied  from  all  incumbrances ;  this  plea  is  naught ;  for  being  in  the  ^"^^^f^^^ 
affirmative  {i)  it  ought  to  have  been  shewn  {k)  how ;  but,  if  he  *  J"  S®  • 

B  b  4  ^^^ 
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(g)  If  the  con-  had  pleaded  in  the  negative  7ion  fuit  damnificatus,  it  had  been 
ditionbetoac  otherwise, 
qmt,  discharge, 

and  save  harmless  from  such  a  bond,  non  damnrfwalns.    Leon.  71. But  in  an  action  upon  a 

bond,  conditioned  to  acquit,  discharge,  and  save  harmless,  a  parish  from  a  bastard  child,  th« 
defendant  pleaded  non  dmmvjicat,  and  the  plaintiff" demurred;  and  because  it  did  not  appear 
upon  the  whole  record,  that  the  parish  was  damnified,  it  was  adjudired  for  the  defendant. 

3  Mod.  352.  i;zrfe  March,  121. But,  if  in  debt  upon  a  bond,  conditioned  to  save  harmless 

J.  S.  and  the  mortgaged  premises,  and  to  pay  the  interest  for  the  principal  sum,  the  de- 
fendant pleads  .7.  S.  non  fuit  damnificatuSf  for  that  the  defendant  paid  the  principal  money, 
and  all  interest  due  at  such  a  day ;  this  is  no  good  plea,  becatise  non  damnijicatiis  goes  to  the 
person,  and  not  to  the  premises,  z  Mod.  305.  adjudged. If  the  condition  be  to  save  harm- 
less the  obligee  against  another,  non  damnificatus  is  a  good  plea.     Keilw.  80.  > But,  if  to 

discharge  the  obligee,  it  ought  to  be  shewn  in  the  affirmative  how.  Keilw.  80.  per  Frowick. 
{h)  So,  if  the  condition  be  to  save  harmless  from  all  bonds  entered  into  for  the  obligor,  eX' 
oneravit  Sf  indempnem  conservavit  is  no  good  plea,  without  shewing  how.  Cro.  Eliz.  216. 
But  that  he  need  not  shew  from  what  bond  he  saved  him  harmless;  and  per  Cro.  Eliz.  433. 
per  Gaudy,  there  is  a  diversity  when  the  condition  is  to  discharge  from  a  particular  thing, 
and  when  from  a  multiplicity  of  things;  for  in  the  last  case  it  is  sufficient  to  plead  generally. 
0)  Cro.  Ja.  165.  S.  P.  adjudged.  All.  72.  S.P.  adjudged,  .^  w/e  Cro.  Eliz.  477.  Cro.  Ja. 
503.     {k)  But  a  man  may  plead  quod  exoneravit,  &c.  from  an  arrest,  without  shewing  how, 

for  that  it  may  be  done  by  composition,  &c.  without  deed.     Cro.  Eliz.  914.  adjudged. So, 

in  debt  upon  a  bond,  conditioned  to  perform  the  award  of  J.  S.,  if  it  is  awarded  that  a  suit  in 
Chancery,  by  the  defendant  against  the  plaintiff*,  shall  cease,  and  the  plaintiff"  shall  stand  ac- 
quitted de  qiuilibet  materia  in  eddem  confenta  ;  the  defendant  may  plead  quod  steiit  inde  quietus, 
without  shewing  how,  or  that  he  in  facto  discharged  him;  for  it  was  not  intended  that  an  ac- 
tual discharge  should  be  given,  but  that  by  the  arbitrament  he  should  be  acquitted.     Cro.  Ja. 

339.     Roll.  Rep.  8.     a  Bulst.  93,  94. Otherwise,  if  the  award  had  been,  that  he  should 

discharge  and  save  him  harmless  from  a  certain  obligation.    Leon.  71. 

Keilw.  95.  b.  In  debt  upon  an  obligation,   conditioned  that  the  defendant 

shall  repair  and  do  other  things,  and  alsp  pay  his  rent  every  day 
of  payment,  he  cannot  plead  performance  generally,  but  must 
plead  specially. 

Keilw.  95.  b.  But,  where  the  condition  refers  to  such  a  generality,  that  by 

intendment  it  is  past  the  remembrance  of  man;  as,  if  the  under- 
sheriff  is  bound  to  discharge  his  master  from  all  accounts  and 
returns  of  writs  M'ithin  the  county,  he  may  plead  performance 
of  the  condition  generally. 

Keilw.  95.  b.  In  debt  upon  a  bond,  conditioned  that  the  defendant  shall  en- 

S.  V.per  Cur.  fgQff  the  plaintiff  of  all  his  lands,  the  defendant  must  plead  per- 
cont.  Sid.  21?.    c  •  ^^ 

Latch.  16.         formance  specially. 

Keilw.  95.  But,  if  the  condition  be  that  (a)  a  stranger  shall  enfeoff  the 

(a)  But  by  the  obligee,  a  general  performance  may  be  pleaded. 

case  of  Lee 

and  Luttrell,  Cro.  Ja.  559.     a  Roll.  Rep.  159.    Palm.  70.,  it  is  otherwise. 

Keilw.  95.  b.  If  the  condition  of  an  obligation  be  to  make  to  the  obligee  a 
(6)  If  the  con-  lawful  estate  in  certain  lands,  it  is  safe  to  plead  that  he  hath 
dition  be  to  ^/  \  enfeoffed  him  thereof,  which  is  a  lawful  estate,  though  in 
tatTIn  plead"  strictness  it  is  not  necessary,  because  it  appears  to  be  a  lawful 
ing  it  must  be  estate, 
shewn  by  what 

manner  of  conveyance  it  was  done.  Leon.  72.  a  Leon.  39.  Godb.  360.  a  Mod.  240.  So, 
if  the  condition  be  to  shew  a  sufficient  discharge  of  an  annuity,  in  pleading  performance  it 
must  appear  v  hat  manner  of  discharge  it  was,  that  the  court  may  judge  whether  sufficient  or 
not.    9  Co.  25.  a.    Hob.  107.    a  Mod.  240. 

Keilw.  95.  b.         But,  if  the  condition  be  to  build  a  sufficient  house,  the  defen- 
dant 
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dant  must  say  that  he  hath   built  such  an  house,  which  is  suf- 
ficient. 

In  debt  upon  an   obhgation   conditioned  to  dehver  all  evi-  Keilw.  95.b. 
dences  concerning  such  lands,  the  defendant  [a)  must  plead  that  ("\  ^""^  inCro.- 
he  hath  delivered  such  and  such  charters,  w  hich  are  all  the  char-  ^JJ*  \l°'^^^ 
ters  concerning  the  land.  plead  that  he 

hath  delivered  all,  &c. ;  and  the  contrary, in  some  particular,  ought  to  be  shewn  on  the  other  side. 

In  debt  upon  an  obligation,  conditioned  that  the  defendant  at  Mints  v.  Be- 
all  times,  upon  request,  should  deliver  to  the  plaintiff' ail  the  fat  thill,  Cro.Eliz. 
and  tallow  of  all  beasts  which  should  be  killed  or  dressed  by  the  I'^^iJi^^j^ 
defendant,  his  servants,  or  assigns,  before  such  a  day ;  the  defend-  ^^(^]  g  p_ 
ant  may  plead,  that  upon  every  request  to  him  made,  he  chd  de-  Church  v. 
liver  to  the  plaintiff"  all  the  fat  and  tallow  of  all  beasts,  &c.  with-  Brovvnewick, 
out  shewing  how  many  beasts  were  killed  or  dressed,  or  what  pj^esi^  Mid- 
quantity  of  fat  he  delivered  ;  for  when  matters  tend  to  infmity  dieton,  Lutw. 
and  multiplicity,  whereby  the  rolls  would  be  incumbered  with  419.  S.  P. 

length,  the  law  allows  of  such  general  pleading.  Crvpsv.Bam- 

«>     '  tj  r  o  j.g„^  3  Bulstr. 

31.  S.  P.  Banks  v.  Pratt,  Sty.  420.  428.  S.  P.  Jenny  v.  Jenny,  Sir  T.  Raym.  8.  S.  P.  I'An- 
son  V.  Stuart,  i  T.  Rep.  752.  S.  P.  by  Buller  J.  Barton  v.  Webbe,  8  T.  Rep.  459-  Sham  t. 
Farrington,  i  Bos.  &  Pull.  640.     Gale  v.  Reed,  infra.\\ 

In  debt  upon  an  obligation,  conditioned  for  the  payment  of  Cro.  Ehz.  281. 
60/.  viz.  30/.  at  one  day,  and  30/.  at  another  day,  the  defend-  \l^^Xed 
ant  may  plead  payment  of  the  6c/.  secundum  formam  Sf  effectum  (i)  But  such 
co7iditionisprcEd. ;  for  reddendo  singula  singidis,  it  is  as  if  he  had  general  plead- 

pleaded  the  several  payments  at  the  several  (b)  days.  mg  is  not  good, 

•^  /^   •'  where  a  cer- 

tain day  of  payment  is  not  mentioned  in  the  condition.  2  Bulst.  267. —  In  debt  upon  an  ob- 
ligation conditioned  to  deliver  such  briefs  such  a  day,  the  defendant  pleads  that  he  delivered 
them  secundum  formum  condUio7ixs  prcEd.,  and  the  court  inclined  to  think  it  bad;  but  the  mat- 
ter was  adjourned.    Lev.  145. 

II  In  debt  on  bond  conditioned  for  the  payment  of  all  such  costs  Parkes  v.Mid- 
as  the  plaintiff's  attorney  should  charge  in  respect  of  the  prose-  dleton,  Lutw. 
cution  of  a  suit  between  the  plaintiff*  and  defendant,  and  that  the  ^^'^' 
defendant  should  exonerate  the  plaintiff'  therefrom,  the  defend- 
ant pleaded  payment  to  the  plaintiff"  generally  of  all  the  said  costs. 
The  court  held   the  bar  not  good,  because  too  general;  for  it 
ought  to  have  shewn  that  the  attorney  charged  so  much  and  no 
more,  and  that  the  defendant  had  paid  it.     It  was  agreed,  that 
where  matter  tends  to  great  prolixity,  there,  to  avoid  that,  a  more 
concise  manner  of  pleading  ought  to  be  admitted;  but  the  cer- 
tainty of  pleading  in  this  case  has  no  such  tendency.  || 

If  in  debt  upon  an  obligation,  conditioned  that  if  the  obligee  Cro.  Eliz.  S;*. 
shall  enjoy  such  lands  till  the  full  age  of  J.  S.  and  if  J.  S.  within  Waller  and 
one  month  after  his  full  age,  makes  an  assurance  thereof  to  the  .-yjIreJ  ^  ' 
obligee,  then,  S^-c.  the  defendant  pleads  that  J.  S..  is  not  yet  of  "^    °    ' 
fiiU  age;  this  plea  is  not  good,  without  shewing  the  obligee  hath 
enjoyed  the  lands  in  the  mean  time ;  for  the  condition  is  in  the 
copulative. 

If  in  debt  upon  an  obligation,  conditioned  to  pay  30/.  to  A.  B.  Halsey  v.  Car- 
and  C.  tarn  cito  as  they  shall  come  to  the  age  of  twenty-one  years,  penter,  Cro. 

the  ^^-  ^^^' 
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t  Bulst.  267.     the  defendant  pleads  that  he  paid  those  sums  tarn  cito  as  they 
S.C.  II Stone V.  came  of  age,  this  is  no  good  plea;  for  the  {a)  time,   place,  and 
g  p        '    manner  of  performance,  ought  to  be  shewn  in  certain;  so  that 
Woodcock  V.     a  certain  issue  might  be  taken  upon  it. 

Cole,  X  Sid.  115.  S.  P.  Wimbledon  v.  Holdrip,  i  Lev.  303.  S.  P.  Fitzpatrick  r.  Robinson, 
I  Show.  I  S.  P.[|  (a)  If  the  condition  be  to  surrender  a  copyhold,  the  defendant  must  not 
plead  generally,  that  he  hath  surrendered  it,  but  must  shew  when  the  court  was  held,  &c. 
Winch.  II.  adjudged. If  the  condition  be,  that  the  obligee  shall  enjoy  an  office  accord- 
ing to  letters  patent,  the  defendant  must  not  plead  in  hcec  verba,  but  shew  the  eftect  of  th« 
letters  patent,  and  the  enjoyment  accordingly.    Hob.  295, 


»  Mod.  33 
Duck  and  Vin. 
cent,adjudged 


If  in  debt  upon  an  obligation,  conditioned  to  perform  cove- 
nants, one  of  which  was  for  the  payment  of  money  upon  the 
making  of  an  assurance,  the  defendant  pleads  that  he  paid  the 
money  such  a  day,  but  saith  not  when  the  assurance  waa  made, 
this  is  naught;  for  that  it  ought  to  appear  that  the  money  wae 
immediately  paid,  pursuant  to  the  covenant. 

In  an  action  of  covenant,  the  plaintiff  declared  that  his  father 
was  seised  in  fee  of  a  messuage,  and  leased  to  the  defendant  for 
(bj'T'yent.is.  twenty-one  years,  and  that  the  defendant  covenanted  to  repair, 
S.P.  \\Twis-  support,  and  amend  the  same,  during  the  term,  and  that  hib 
denj.hold'mg,  father  died,  <§t.  and  that  the  messuage  was  totaliter  dirut.  4"  ru- 
fendan^  ought  "'^^•»  ^"^  ^^^  defendant  pleaded,  that  before  the  house  was  ruin- 
to  shew  by        '"""      '"  "  *"  '--'--  -     '.   ~  t 


a  Saund.  4.2c. 
Walton  and 
Waterhouse, 


ous,  8^c.  he  assigned  to  J.  S.  and  that  after  the  house  was  burnt, 
quodque  in  convetiienti  tempore  post  destructionem  dvmus  prced.y 
and  before  the  action  brought,  viesmag.  prced.  cum  pertinentiis 
Siifficienter  rccedificat.,  Sfc.  Jia'f,  ^  adhuc  in  bona  reparatione  stif- 
ficienter  existit.  Adjudged,  upon  a  special  demurrer,  that  this 
plea  was  naught;  because  it  was  not  shewn  by  whom  it  was  re- 
built ;  though  it  was  objected,  that  {b)  it  was  not  material  by 
paired"i"^'arul  ^^^^^  i*  was  rebuilt ;  and  if  by  a  stranger,  it  could  not  be  built 
although  iTe-  again  by  the  defendant;  and  he  having  assigned  all  his  interest 
lynge  C.  J.        before,  it  lay  not  in  his  notice  by  whom  it  was  built;  but  that 

and  Rainsford   it  could  not  be  presumed  to  be  built  by  the  plaintiff;  for  that  he 
J.  were  of  a  -  -  »-----  y       .  ^ .         .  „ 


whom  the 
house  was  re- 
paired; for 
otherwise  it 
might  be  in- 
tended that 
the  plaintiff 
himself  had  re 


could  not  intermeddle  with  the  possession  during  the  term.  But 
by  the  report,  it  being  alleged  that  the  plaintiff  had  rebuilt  it 
at  his  own  charge,  Hale  refused  to  hear  the  reasons,  and  quasi 
in  a  passion,  without  considering  the  matter  in  law,  gave  judgr 
ment  for  the  plainftfF. 

In  debt  on  a  bond,  for  performance  of  covenants  in  an  inden- 
ture, the  defendant  cannot  plead  performance  generally,  without 
setting  forth  the  indenture.* 


contrary 
opinion,  yet 
the  case  was 
adjourned.  I) 

Carth.  4. 

Seems  to  be 

admitted,  that 

he  cannot 

plead  performance,  without  shewing  it.     All.  7a     i  Vent. 

Where  be  swears  he  never  had  part  thereof,  or  hath  lost  it. 


37.     Sid.  50.    Mod.  a66." 
Saund.  8,9.    Cro.  Ja.  429. 


Skin.  397. 
Griffin  and 
Harrison, 
4  Mod.  449. 
Salk.  196.S.C. 
adjudged. 


In  covenant  by  an  assignee  of  a  lease,  against  the  assignor, 
who  covenanted  to  indemnify  the  assignee  from  all  rent  arrear, 
Sfc.  the  breach  assigned  was  in  the  non-payment  of  the  rent ;  to 
which  the  defendant  pleaded  as  to  part,  payment  to  the  lessor ; 
and  as  to  the  other  part,  that  he  left  money  with  the  plaintiff  m 


*  for  cases  on  bond*,  wde  tit.  **  Ofi&iGATioNS,"  (F.) 


inten- 


(L)  Wfiat  may  he  pleaded  in  Bar  to  the  Action.  S79 

intentione  quod  solveret  to  the  lessor ;  though  it  was  objected,  no 
issue  could  be  taken  on  his  intention,  yet  the  court  {Holt  C.  J. 
contra)  inclined  the  plea  was  good,  but  held  clearly  that  it' it  had 
been  reliquit  ad  solvendum^  it  had  been  good,  and  that  nan  re 
liquit  modo  Sffoi-7na^  had  been  a  good  traverse. 

[On  a  covenant  "to  permit  the  plaintiff  in  the  last  year  of  the  Hughes  ▼. 
term  to  sow  clover  among  the  barley  and  oats  sown  by  the  de-  Richman, 
fendant,"  the  breach  assigned  was,  '*  that  the  defendant  sowed  C°^'  ^^i* 
barley  and  oats  •without  giving  ?iotice  to  the  plaintiif;"  to  which 
the  defendant  pleaded,  *'  that  he  did  not  prevent  the  plaintiff 
from  sowing  as  much  clover  as  he  thought  fit;"  and  adjudged  » 
good  plea.] 


(L)  What  may  be  pleaded  in  Bar  to  the  Action. 


I 


N  an  action  of  covenant  for  non-payment  of  rent,  the  defend-  Hare  v.  Savil, 
ant  cannot  plead  levied  bi/ distress,  for  that  is  a  confession  aBrovrnl.  373. 
it  was  not  paid  at  the  day ;  for  it  could  not  be  distrained  for 
till  after  the  day;  but  it  was  agreed,  that  the  covenant  alters 
not  the  nature  of  the  rent ;  but  that  nothing  behind,  or  payment 
at  the  day,  is  a  good  plea. 

II  If  a  lease  be  by  indenture,  the  lessee  cannot  in  covenant  Palmer  v. 
against  him  plead  Jiil  habuit  in  tenementis,  for  both  parties  are  E^i"s>  ^t^^*^* 
estopped  from  avoiding  the  indenture ;  and  the  estoppel  appear-  Ravm*  i  co. 
ingon  the  record,  the  plaintiff,  instead  of  replying  it,  may  demur.  s.C.  Trevivan 
But,  if  he  will  not  rely  on  the  estoppel,  but  reply  habuit,  he  v.  Lawrence, 
waives  the  estoppel,  and  leaves  it  at  large,  and  the  jury  shall  *  T^^'^n*^,^* 
find  the  truth  notwithstanding  the  indenture.  10^6     ^^ 

In  covenant  by  the  assignee  of  a  reversion  for  non-payment  Palmer  r. 
of  rent,  it  was  stated  in  the  declaration  that  J.  P.  on  a  certain  -Ekins,  ubiiu- 
day  was  seised  in  fee,  and  on  the  same  day  demised  by  inden-  ^ 
ture  to  the  plaintiff,  and  that  J.  P.  afterwards  assigned  the  re- 
version in  fee  to  the  plaintiff.     The  plea  was,  that  before  the 
demise  and  assignment  of  the  reversion  to  the  plaintiff,  J.  P. 
conveyed  the  premises  to  J.  S.  in  fee,  and   traversed  that  at 
any  time  after  that  conveyance  J.  P,  was  seised  in  fee.     On  de- 
murrer it  was  holden  that  this  plea  was  a  special  nil  habuit  in 
tenementis,  which  was  no  more  to  be  allowed  where  the  demise 
was  by  indenture,  than  a  general  plea  of  that  kind;  and  al- 
though the  plaintiff  was  an  assignee,  yet  he  might  take  advan- 
t  age  of  the  estoppel,  because  it  ran  with  the  land. 

In  covenant  on  an  indenture  of  lease  by  lessor  for  not  repair-  Blake  v.  Fo*. 
ing,  the  lessee  cannot  plead  in  bar  that  the  lessor  had  only  an  ter,  8  T.  Rep. 
equitable  estate  in  the  thing  demised;  for  that  is  tantamount  to  ^^7- 
a   plea  of  nil  hahiit  in  tenementis.     But  it   seems,   the  lessee 
is  not  estopped  from  shewing  the  lessor  was  seised  only  in  right 
of  his  wife  for  her  life,  and  that  she  died  before  the  covenant  bro- 
ken, because  an  interest  passed  by  the  lease. 

In  covenant,  the  declaration  stated  that  A.  demised  the  pre-  Andrew  v. 
»ises  to  B.  for  99  years,  and  covenanted  that  he  had  good  right  5'^'^'^®'^  ^* 
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to  make  such  demise,  and  for  quiet  enjoyment  by  B.  that  S, 
assigned  to  C.  and  C.  afterwards  assigned  to  the  plaintiff,  who 
was  ejected  by  the  defendant  (the  executor  of  ^.)  under  a  title 
superior  to  that  of  A.  The  defendant  pleaded,  that  A.  at  the 
time  of  the  demise  was  seised  of  the  premises  in  tail  male,  and 
before  the  assignment  by  C.  to  the  plaintiff  died  so  seised  with- 
out heirs  male  of  his  body,  whereupon  the  term  of  years  ceased 
and  determined.  On  demurrer  to  the  plea,  it  was  hoklen  that 
no  action  of  covenant  upon  the  lease  could  be  maintained  against 
the  representative  of  the  grantor,  the  lease  being  void  at  the 
time  of  the  assignment,  and  nothing  passing  under  it. 

In  covenant  by  lessor  against  lessee  of  land  in  Bedford  Level 
for  not  repairing,  defendant  pleaded  that  the  indenture  was  of 
no  force  by  the  statute  of  15  Car.  2.  c.  17.  for  want  of  being  re- 
gistered ;  and  on  demtirrer  disallowed,  the  act  not  affecting  the 
lease  as  between  the  parties  themselves,  but  only  postponing  its 
priority  with  respect  to  subsequent  incumbrancers  registering 
their  titles  before. 
Parker  V.Man-  In  covenant  for  rent  on  an  indenture  of  lease  by  assignees  of 
mng,  7T.Rep.  lessor,  a  bankrupt,  the  defendant  pleaded,  that  the  lessor  nil  ha- 
buit  in  tenementis,  and  adjudged  bad  on  general  demurrer. 

So,  an  assignee  of  lessee  under  a  lease  by  indenture  cannot 
plead  that  the  lessor  did  not  demise. 

But,  in  covenant  against  a  lessee  for  years  on  an  indenture  of 
lease,  it  appearing  on  the  declaration  that  the  lease  was  exe- 
cuted by  a  tenant  for  life,  and  that  the  plaintiff^  the  reversioner, 
who  was  then  under  age,  and  named  in  the  lease,  had  not  exe- 
cuted until  after  the  death  of  the  tenant  for  life,  the  lease  was  ad- 
judged to  be  void,  by  the  death  of  the  tenant  for  life;  and  that 
the  doctrine  of  estoppel  did  not  apply  in  this  case,  because  it 
was  admitted  on  the  pleadings,  that  the  plaintiff  had  not  execu- 
ted it  until  after  the  death  of  the  tenant  for  life. 

Where  in  covenant  the  plaintiff"  declared  that  by  deed  made 
between  her  as  attorney  for  J.  F.  on  the  one  part,  and  the  de- 
fendant on  the  other  part,  she  demised  a  house  to  the  defendant, 
and  that  he  covenanted  to  pay  the  rent  to  J.  F.,  and  then  assign- 
ed a  breach  in  the  non-payment  of  the  rent,  to  the  damage  of 
J.  F.  the  attorney;  the  Court  held,  that  it  appearing  on  the 
face  of  the  declaration  that  the  deed  was  void,  because  not  made 
in  the  name  of  the  principal,  (a)  but  of  the  attorney,  there  could 
not  be  any  estoppel ;  and  then  the  covenant  to  pay  the  rent  was 
void,  and  the  plaintiff  could  not  maintain  the  action. 
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Ludford  v. 

Barber, 

1  T.  Rep.  86. 


Frontin  v. 
Small,  I  Str. 
705.  zLd. 
Raym.  14 18. 
S.C. 

(a)  An  attor- 
ney executing 
a  deed  for  an- 
other, must  do 
it  in  the  name 
of  his  princi- 
pal. Combe's 


case,   9  Co. 

76.  b.  White  V.  Cuyler,  6  T.  Rep.  177.  Wilks  v.  Beck,  2  East,  143.  One  who  covenants 
jfor  himself  mid  his  heirs,  &c.  and  under  his  oivn  hand  and  seal,  for  the  act  of  another,  shall  be 
personally  bound  by  the  covenant,  though  he  describe  himself  in  the  deed  as  covenanting/or 
and  on  the  part  and  behalf  o(  such  other  person.     Appleton  v.  Binks,  5  East,  148. 


Priend  v. 
Ea>i-Abrook, 
a  Bl.  Kep. 

IXJ3. 


In  covenant  upon  non  est  factum,  the  issue  is  that  there  is 
no  such  deed  as  stated  in  the  declaration ;  the  deed  only  there- 
fore need  be  proved,  and  that  being  done,  the  defendant,  who 
is  in  possession  under  it,  shall  not  question  the  title  of  the  plain-^ 

tiff- 
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tiff  to  make  the  demise,  and  thereby  evade  the  performance  of 
■what  he  himself  has  stipulated. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states  KAm.perCur. 
the  covenant  by  itself,  in  its  own  absolute  terms,  without  the  in  Howell  v. 
qualifying   context  which  belongs  to   it,  this  being  an   untrue       £    ^^^ 
statement,  in  point  of  substance  and  effect,  of  the  deed,  will  en-  ' 

title  the  defendant  to  a  nonsuit  on  the  ground  of  a  variance  on 
the  plea  of  non  est  factum. 

By  Stat,  ir  Geo.  i.  c.  30.  §  43.  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two 
iusui-ance  companies,  the  Royal  Eaxhange  and  London  Asmraiice^ 
the  defendants  may  plead  that  '•  they  have  not  h'olcen  the  cove- 
nants in  such  policies  contained,  or  any  of  them." 

But  in  covenant  on  a  lease  for  not  repairing,  the  defendant  Pitt  v.  Russell, 
cannot  plead  non  infregit  conventionem,  because  the  breach  and  L^^^'  ^^• 
plea  being  both  in  the  negative,  there  can  be  no  issue.     So,  {a)  Needhani 
in  covenant  for  non-payment  of  an  annuity.  a  Taunt.  278. 

(a)  Boone  v.  Eyre,  z  Bl.  Rep.  13 13. 

In  covenant  for  quiet  enjoyment,  and  several  breaches  assigned,  Hodgson  v. 
in  which  were  stated  evictions  by  different  persons,  the  count  ^-^  Company, 
concluded  with  these  words,  "  and  so  the  defendants  have  not        '    ^^'  ^^ 
kept    their   covenants."      The  defendants   pleaded    non   infre- 
geru7it  conventioucm,  and  upon  special  demurrer  the  plaintiff  had 
judgment,  the  plea  being  only  argumentative. 

In   covenant  tliat  C.   was  seized  in  fee,  and  breach  assigned  Walsingham 
that  he  was  not  seized  in  fee,  and  sic  infregit  conveiitionem,   the  v.  Combe, 
defendant  pleaded  non  infregit  conventionem ;   though  in  cove-  ^Vk  'un  o 
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nant  the  deiendant  ought  to  traverse  either  the  cleea  or  the  j^^^ 
breach,  and  both  cannot  be  involved  in  7ion  infregit  conven^ 
tionem,  because  the  gist  of  the  action  lies  on  the  deed,  which 
must  be  traversed  by  itself;  yet  when  the  defendant  pleads  a 
bad  plea,  which  is  found  against  him,  the  plaintiff  may  have 
judgment  either  for  the  insufficiency  or  folsity  of  the  plea. 

In  covenant  for  seven  quarters'  rent,  a  plea  shewing  a  surren-  Barnard  v.  Du- 
der  of  the  lease  before  the  last  four  of  the  seven  quarters'  rent  ac-  *hy,  5  Taunt, 
crued  due,  is  bad :  for  there  is  no  such  entierty  in  alleging  a  *^' 
breach  of  covenant,  that  if  a  part  of  the  breach  be  proved,  it 
will  not  suffice. 

In  covenant  on  an  insurance  against  fire,  a  tender  may  be  Solomon  r. 
pleaded  and  money  paid  into  court  under  19  Geo.  2.  c.  37.  §  7.II  ^  xaunt'317. 

In  debt  upon  an  obligation,  conditioned  that  if  a  ship  that  2  Lev.  ^  ^*'* 
was  going  such  a  voyage  should  return,  (the  perils  of  the  sea  ex-  ^"  ^^^  *  ' 
cepted,)  iKe  defendant  should  pay  so  much ;  but  if  the  ship 
should  be  lost,  nothing,  Sfc.  the  defendant  pleaded,  that  the  ship 
did  go  on  her  voyage,  and,  in  her  return,  such  a  day  amissa 
fuit;  and  it  was  adjudged  a  good  plea,  though  it  was  not  said 
quod  amissa  fuit  periculo  maris  ;  and  she  might  be  lost  by  the 
■defendant's  own  default ;  for  the  plea  is  in  the  last  part  of  the 
words  of  the  condition,  wliich  makes  the  bond  void,  as  well  as  if 
*he  ship  had  returned,  8fc. 
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(fl)Lev.  15a.         It  has  been  adjudged,  that  to  avoid  circuity  of  action  where 
Johnson  t.       there  are  reciprocal  covenants  in  the  same  deed,  one  covenant 
■  may  be  pleaded  in  bar  to  another;  as  {a)  in  an  indenture  of  a 

lease  for   years,  where  the  covenant  was  that  the  lessee  might 
subduct  for  charges,  and  he  pleaded  this  covenant  in  bar  to  an 
action  of  debt  for  the  rent,  it  was  holden  good, 
[j  Whether  But  in  2  Mod.  309.  it  is  said,  that  reciprocal  covenants  can- 

mutual  cove-    not  be  pleaded  one  in  bar  of  another,  and  that  in  the  assigning 

nants  may  be  ^  breach  of  covenant  it  is  not  necessary  to  aver  perform- 
pleadedonein  ,        ,   .     ._.,      .,  •'  '^ 

bar  of  another,  ance  on  the  plamtift  s  side, 
and  whether 

it  be  necessary  for  the  plaintiff  in  assigning  a  breach  to  aver  performance  on  his  part,  must 
depend  upon  the  nature  of  the  covenants,  that  is,  upon  their  dependence  or  independence 
upon  each  other.  Where  the  covenants  are  independent,  there  one  party  may  maintain  an 
action  for  the  non-performance  by  the  other  party  of  his  covenant,  without  averring  perform- 
ance of  the  covenant  on  his  own  part,  and  the  defendant  cannot  in  such  case  plead  non-per- 
formance of  the  plaintiff's  covenant  in  bar.  Ughtred's  case,  7  Co.  9.  b.  Merrit  v.  Rane,  i  Str. 
458.  Blackwell  v.  Nash,  Id.  s;^s-  Wyvil  v.  Stapleton,  Jd.  615.  Dawson  v.  Myer,  Id.  jiz. 
Martindale  v,  Fisher,  i  Wils.  88.  Beany  v.  Turner,  i  Lev.  293.  i  Mod.  61.  S.  C.  2  Keb.» 
666.  S.  C.  Boone  v.  Eyre,  2  Bl.  Rep.  1312.  i  H.  Bl.  173.  n.  and  4  East,  483.  Campbell  v. 
Jones,  6  T.  Rep.  5  70.  Terry  v.  Duntze,  Id.  389.  Cole  v.  Shallett,  3  Lev.  41.  Smith  v.  Cud- 
worth,  I  Show.  390.  But,  where  the  covenants  are  dependent,  it  is  otherwise;  for  whether 
they  are  conditions  precedent,  that  is,  where  the  performance  of  one  act  depends  on  the  prior 
penonnance  of  another  act  by  the  other  party,  and  where,  until  the  prior  act  is  done,  no  right 
IS  vested  in  the  party  who  ought  to  perform  it,  nor  is  the  other  party  liable  to  an  action  on  his 
covenant;  or  whether  they  are  concurrent  acts  or  covenants,  that  is,  where  the  acts  of  each 
party  are  to  be  performed  at  the  same  time ;  in  both  cases,  the  party  suing  must  aver,  that  he 
has  performed,  or  was  ready  to  perform,  or  was  prevented  by  the  other  party  from  perform- 
ing, the  covenant  on  his  part;  and,  consequently,  the  defendant  may  plead  non-performance  by 
the  plaintifi"  in  bar  of  the  action.  As  to  the  first  of  these  subdivisions,  see  the  cases  of  Hes- 
keth  V.  Gray,  Say.  185.  Collins  v.  Gibbs,  2  Burr.  899.  Hotham  v.  E.  L  Company,  r  T.  Rep. 
638.  Davis  V.  Mure,  and  White  v.  Middleton, /</.  642.  Pole  v.  Harrobin, /rf.  644.  Camp- 
bell V,  French,  6  T.  Rep.  200.  Porter  v.  Shepherd.  Id.  665.  Worslcy  v.  Wood,  Id.  710.  Old- 
ham V.  Bewicke,  Id.  714.  2  H.  Bl.  577.  n.  a.  S.C.  Routledge  v.  Burrell,  i  H.  Bl.  354.  Smith 
f.  Wilson,  8  East,  437.  Walker  v.  Harris,  Anstr.  245.  Cook  v.  Jennings,  7  T.  Rep  381. 
Thomas  v.  Cadwallader,  Willes's  Rep.  496.  As  to  the  last,  see  Lock  v.  Wright,  i  Str. /69. 
8  Mod.  40.  S.C.  Jones  V.  Barkley,  Dougl,  685.  Kingston  v.  Preston,  Id.  688.  Goodisson 
V.  Nunn,  4  T.  Rep.  761.  Lord  Aldborough  v.  Lord  Newhaven,  Ibid.  Morton  v.  Lamb,  7  T. 
Rep.  125.  Glazebrook  v.  W^oodrow,  8  T.  Rep.  366.  Duke  of  St.  Albans  v.  Shore,  i  H.Bl. 
354.  Heard  v.  Wadham,  i  East,  619.  The  above  cases  shew  that  the  nature  of  covenants, 
their  bearing  with  respect  to  each  other,  does  not  depend  upon  any  formal  arrangement  of  th« 
words,  but  upon  the  sense  and  reason  of  the  thing,  as  it  is  to  be  collected  from  the  whole 
instrument :  whether  of  two  things  reciprocally  stipulated  to  be  done,  the  performance  of  the 
one  does  in  sense  and  reason,  depend  upon  the  performance  of  the  other :  and  they  furnish  us 
with  this  clear  and  well  founded  distinction  made  by  Lord  Mansfield  in  Boone  v.  Eyre,  and 
which  we  are  ever  to  bear  in  mind  in  inquiries  of  this  sort,  that  where  mutual  covenant* 
go  to  the  whole  of  the  consideration,  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but,  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a  condition  precedent;  • 
distinction  recognized  in  Duke  of  Northumberland  v.  Shore,  ubi  tupra,  in  Glazebrook  r.  ' 
Woodrow,  ubi  supra,  Campbell  y.  Jones,  uii  tupra,  Hall  v.  Cazenove,  4  East,  483.  Ritchie  r. 
Atkinson,  10  East,  295.    Havelock  v.  Geddes,  Id.  ss5'    Davidson  r.  Gwynne,  n  -East,  389.(1 

Saund.  319.  [A  writing  was  drawn  in  these  words,  It  is  agreed  that  A.  shall 

Pordagev.  jpay  to  B.  1 70/.  far  his  land  and  houscy  &c.  the  money  to  be  paid 
Cole,Lev.a74.  igfore  Midsummer.  In  witness^  Sec.  It  was  sealed  by  both 
Raym*i*83.  parties.  The  money  not  being  paid  at  the  day,  IB.  brings  an 
a  Keb.  54a.  action  of  debt  upon  the  bill,  but  makes  no  averment  in  his  de- 
S.  C  claration  that  he  had  conveyed  the  land,  or  tendered  any  con- 

teyanc« 
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veyance  of  it;  it  was  holden  to  be  well  brought  notwisthstand- 
ing,  for  both  parties  sealed  the  deed ;  and  if  the  plaintiff  had 
not  conveyed  the  land  to  the  defendant,  he  might  have  had  an 
action  against  the  plaintiff  on  the  agreement  contained  in  the 
deed,  and  so  each  party  had  mutual  remedy  against  the  other : 
but  it  might  have  been  otherwise,  if  the  specialty  had  been  the 
words  of  the  defendant  only,  and  not  the  words  of  both  parties 
by  way  of  agreement,  as  in  the  case  stated.] 

So,  in  an  action  of  covenant  the  case  was,  A.  covenants  with  Hil.  39  & 
B.  to  make  him  a  good  lease  of  his  land  and  his  sheep,  and  3°  Car.  a. 
that  B.  should  have  fire-wood  upon  his  land,  and  B.  covenants  Xuer.ad" 
to  pay  one  half  year's  rent  at  Michaelmas  following ;  in  an  ac-  judged. 
tion  of  covenant  for  this  rent,  B.  pleads,  that  A.  refused  to  lease 
the  land  before  Michaelmas ;  Sf  per  totam  curiam^  The  plaintiff 
must  have  judgment,  for  B.  has  his  remedy  upon  the  covenant 
of^. 

But,  if  there  be  a  covenant,  that  an  obligee  shall  not  put  the  Carth.  64. 
bond  in  suit  at  any  time,  such  covenant  is  pleadable  in  bar  as  ^""    "'"* 
a  release,  because  in  effect  it  is  so.     But,  where  the  covenant  is, 
that  it  shall  not  be  put  in  suit  for  a  certain  time  limited  in  the 
deed,  this  is  only  a  covenant;  and  for  breach  thereof  an  action 
is  maintainable ;  but  it  is  not  pleadable  in  bar  to  the  bond. 

II  In  covenant  for  the  non-payment  of  a  proportion  of  certain  Rogers  r. 
taxes  and  assessments,  there  was  a  plea  of  a  discharge  (in  the  ^^^"'^  Selw 
nature  of  a  release)  without  deed  of  all  damages  and  demands,  J^f  p  ^^.^  * 
which  the  plaintiff  had  against  the  defendant,  and  on  demurrer  S.  C.  more 
adjudged  ill ;  for  that  a  covenant  to  pay  money,  which  is  by  deed,  ^'i'^y  reported. 
cannot  be  discharged  without  deed. 

In  covenant  for  the  non-payment  of  rent,  the  defendant  plead-  Snow  y. 
ed  accord  with  satisfaction  before  breach;  and  on  demurrer  dis-  j  Lutw"'n8 
allowed;  for  the  covenant   being  created  by  deed  cannot   be  Kaye v. Wag- 
discharged  but  by  deed.     But  accord  with  satisfaction  is  a  good  horn,  i  Taunt 
plea  in  discharge  and  satisfaction  of  the  damages  on  a  covenant  430-  S.  P. 
broken.  [J 


COURTS,  AND  THEIR  JURISDICTION 
IN  GENERAL. 


"pOR  the  better  understanding  of  the  nature  and  jurisdiction  of 
courts,  it  may  be  necessary  to  premise  some  considerations 
concerning  them  in  general,  before  each  particular  court  comes 
to  be  treated  of;  and  this  I  shall  do  by  considering, 

(A)  The 


384 


COURTS. 


(A)  The  Nature  and  Original  of  our  Courts,  and  by 

what  Authority  constituted. 

(B)  The  Judges  and  Persons  exercising  a  Jurisdic- 

tion. 

(C)  What  determines  their  Jurisdiction  and  Autho- 

rity. 

(D)  Their  Division,  and  the  Subordination   of  one 

Court  to  another :    And  herein, 

1.  In  general,  the  several  Kinds  of  Courts  *which  exercise 

a  Jurisdiction. 

2.  Suck  as  are  of  Record  or  not. 

3.  How  inferior  Courts  must  claim  their  Jurisdiction;  and 

hereiii  of  Pleading  to  the  Jurisdiction,  and  demanding 
Cojiusance. 

4.  Where  it  must  appear  that  i/iferior  Courts  have  a  Juris- 

diction. 

(E)  What  is  incidental  to  all  Courts  in  general. 


Lamb.  Arch. 

57;  ^39-  245- 
Mirror, C.5.  ^i. 
*  Or  luiten- 
agemot,  or 
wit  ten-a gemot. 
See  Squire  on 
the  Anglo-Sax- 
on Govein- 
ment,  165. 

Lamb.  Arch. 
339. 


Maddox,  c.  7. 


(A)  The  Nature  and  Original  of  our    Courts,  and 
by  what  Authority  constituted. 

TN  \heSaxoyi  times,  the  Wittingharii  Mote  *  was  the  chief  court 
of  the  kingdom,  where  all  matters  both  civil  and  criminal,  and 
also  relating  to  the  revenue,  were  debated  and  determined  ;  but 
for  civil  and  criminal  matters,  it  was  onlj'  a  court  in  the  first  in- 
stance, for  facts  arising  within  the  county  where  it  sate ;  but  by- 
way of  appeal  from  the  injustice  of  other  courts,  it  heard  and 
determined  causes  from  all  other  counties. 

To  this  court  were  summoned  the  earls  of  each  county,  and 
the  lords  of  each  leet,  and  likewise  representatives  of  towns,  who 
were  chosen  by  the  burgesses  of  the  town,  who  appeared  on 
the  king's  summons,  which  issued  once  a  year  at  least ,-  and  here 
new  laws  were  enacted,  or  old  ones  repealed,  after  the  manner 
of  our  parliaments. 

But  William  the  Conqueror  caused  the  states  to  recognize  him> 
and  fearing  that  these  parliaments,  consisting  of  Englishmen^ 
mio-ht  prove  dangerous,  he  established  a  constant  court  in  his 
own  hall,  made  up  of  the  officers  of  his  palace,  and  they  trans- 
acted the  business  both  criminal  and  civil,  and  likewise  the 
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Jnattcrs  of  the  revenue;  and,  as  they  sate  in  the  hall,  they  were 
a  court  criminal,  and  when  up  the  stairs,  a  court  of  revenue ; 
the  civil  pleas  they  heard  in  either  court. 

The  court  consisted,  i.  Of  the  Justiciar,  who  presided,  and  Madox,  c,  3U 
was  called  Capitalis  Justiciariiis  totius  Anglice,  and  cliieily  de- 
termined all  picas  civil  and  criminal,  and  was  also  the  chief 
officer  of  state.  2.  The  chancellour  who  formed  all  patents,  and 
put  the  seal  to  them,  and  had  the  custody  thereof,  both  for  wTits 
and  patents.  3.  The  ti*easurer,  before  whom  all  accounts  were 
chiefly  audited ;  and  he  it  was  that  presided  in  matters  relating 
to  the  revenue.  4.  Tlie  constable  and  marshal,  to  whom  all 
matters  of  honour  antl  of  war  and  peace  \\'ere  referred,  to  de- 
termine according  to  the  law  of  nations  and  of  arms.  5.  The 
seneschal  or  steward,  and  marshal,  who  determined  the  quarrels 
and  disputes  between  the  king's  menial  servants ;  the  marshal 
was  also  to  kceji  the  prisoners,  and  take  care  that  no  inde- 
cency was  committed  in  the  king's  house.  6.  The  chamberlain, 
who  was  to  count  the  king's  money  as  it  came  in,  and  issued 
out  of  the  treasury. 

This  was  the  sovereign  court  of  the  kingdom,  where  justice 
Was  administered,  and  where  all  matters  of  the  highest  moment 
were  transacted  by  the  king  himself  and  these  officers ;  yet,  in 
some  cases,  of  great  importance,  as  upon  the  levying  of  a  new 
war,  or  raising  an  escuage,  most  of  the  great  persons  that  held 
171  capite  were  called,  and  then  it  was  termed  the  commune 
concilium  regni,  or  the  parliament ;  to  which  afterwards  the  re- 
presentatives of  boroughs  that  held  in  capite  were  called. 

Towards  the  Norman  jjeriod,  the  power  of  ihe  justiciar  be- 
came formidable,  and  in  the  barons'  war  was  turned  against  the 
king.  The  king  also  found,  that  the  barons  who  held  large 
districts  were  likely  to  grow  more  and  more  troublesome  to  the 
crown ;  for  though  in  the  Conqueror's  time,  and  for  some  reigns 
after  the  conquest,  they  were  kept  in  very  good  subjection,  the 
Norman  and  English  barons  being  a  balance  for  each  other ;  yet 
time  wearing  away  the  distinction,  and  the  Normans  growing 
Tip  English,  they  became  fond  of  those  liberties  and  privileges 
which  the  English  had  enjoyed  in  the  Saxon  times.  Hence  it 
was  necessary  to  introiluce  a  new  policy,  and  hence  the  original 
of  our  courts,  as  we  have  them  at  this  day  in  Wcstminster-hatl. 

To  give  countenance  to  this  new  erection  and  division  of 
courts,  (which   was  completed  by  E.  i.)  as  also  that  it  might 
still  be  seen  that  all  justice  flowed  from  the  king,  the  king  him- 
self {a)  sat  in  person  in  the  court  of  {b)  King's  Bench  ;  and  hence  (a)  Speed,  far. 
the  power  of  this  court,  which  it  still  retains,  of  exercising  a  Roll.  Abr.  535. 

superintendency  over  other  iurisdictions.    But,  though  the  kin^  ^'^^  ^'*  »'ill  sup- 

,„  ■         •'  »'  ,        1  .   ,.  .       .         '  o       ,         ,   f  posed  fo  hare 

was  sometimes  present,  yet  the  chiet  justice  gave  the  rule,  that  aiwa\stheking 

the  king  might  not  decide  in  his  own  cause.  himself  in  peiv 

^  son  sitting  in 
It.  Dyer,  187.pl.  6.  Crompton  of  Courts,  78. — And  hence  eveiy  process  in  the  lung's  Bench 
K  made  returnable  before  the  king  himself.    ^^8  A*s.  pi  52,. 
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a  Inst.  7.V  But,  however  this  regulation  might  have  been  begun,  or  how- 

3Hawk.P.C.3.  gygf.  [i  niiglit  have  been  I'ornierly,  as  to  the  king's  sitting  and  de- 
termining in  causes,  it  seems  now  agreed,  that  the  king  having 
delegated  his  whole  judicial  power  to  the  judges  of  his  several 
courts,  those  judges,  by  the  long,  constant,  and  uninterrupted 
usage  of  many  ages,  have  now  gained  a  known  and  stated  juris- 
diction, regulated  b}'  certain  and  established  rules,  which  the 
king  himself  cannot  make  any  alteration  in  without  an  act  of 
parliament, 
S.P.C.  54,55.       But,  as  the  king  is  the  fountain  of  justice,  and  the  supreme 
?^i^]    ■^■^*^'  magistrate  of  the  kingdom,  entrusted  with  the  whole  executive 
if  an  ordinary    power  of  the  law,  no  court  wliatsoever  can  claim  {a    any  juris- 
certifv,  or  try    diction,  unless  it  some  way  or  other  derive  it  from  him. 
bastardy,  without  a  writ  from  the  king's  temporal  courts,  it  is  void;  for  the  spiritual  jurisdic- 
tion within  these  kingdoms  is  derived  from  the  king,  and  must  be  exercised  in  the  manner  the 
king  has  appointed.    Roll.  Abr.  361. 

6H. 7.4.b.5.a.       But  it  is  clearly  agreed,  that  the  king  cannot  give  any  addi- 
4  Inst.  125.       tion  of  jurisdiction  to  an  ancient  court,  but  that  all  such  courts 
127.  6L0.  II.  j^-^^^gf-  \^Q  holden  in  such  manner,  and  proceed  by  such  rules,  and 
in  such  cases  only  as  their  known  usage  has  limited  and  pre- 
scribed.   And  hence  it  followeth,  that  the  court  of  King's  Bench 
cannot  be  authorized  to  determine  a  mere  real  action  between 
subject  and  subject ;  nor  can  the  court  of  Common  Pleas,  to  in-' 
quire  of  treason  or  felony. 
4  Inst.  87.  Sid.       And  it  is  said,  that  the  king  is  so  far  restrained  by  the  ancient. 
2^^'  S^^'^^^^  forms,  in  all  cases  of  this  nature,  that  his  grant  of  a  (Z*)  judicial 
110^  wrant^a""    ^^^^  ^^^  ^^^^i  which  has  been  accustomed  to  be  granted  only  at 
mere  spiritual  will,  is  void. 

jurisdiction,  as  to  ordain,  institute,  &c.,  to  a  lay  person,  nor  can  he  exercise  it  himself; 
but  must  administer  those  laws  by  bishops,  as  he  does  the  common  law  bj-  judges. 

4  Ass.  5.  Bro.  Also,  commissions  to  seize  the  goods,  and  imprison  the  bodies 
Commission,3.  of  all  persons  who  shall  be  notoriously  suspected  of  felonies  and 
15, 16.  i^^^*  trespasses,  without  any  indictment  or  other  legal  process  against 
478.    A  com-  them,  are  illegal  and  void. 

mission  under  the  great  seal  to  take  J.  X.,  a  notorious  robber,  and  to  seize  his  lands  and  goods, 
illegal,    a  Inst.  5  4. 

And  it  is  said,  that  the  king  cannot  grant  any  new  commission 
whatsoever  that  is  not  warranted  by  ancient  precedents,  how-, 
ever  necessary  it  may  seem,  and  conducive  to  the  publick  good; 
(c)  4 Inst.  163.  and,  therefore,  (c)  commissions  to  assay  weights  and  measures,, 
18  E.  3.  1.4.     being  of  a  new  invention,  were  condemned  by  parhament.    And 
(«?^  3  Inst.  478.  it  is  (rf)  said,  that  the  king  could  not  authorize  persons  to  take 
care  of  rivers,  and  the  fishery  therein,  according  to  the  method 
prescribed  by  the  statute  of  Westm.  2.  c.  47.  before  the  making 
ef  that  statute. 
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(B)  The  Judges,  and  Persons  exercising  a  Jurisdiction. 

T^HE  king  himselfj  though  he  be  entrusted  with  the  whole  4  Inst.  70,  71. 

executive  power  of  the  law,  cannot  sit  in  judgment  in  any  ^  ^"*'-  ^°^' 
tourt,  but  his  justice,  and  the  laws,  must  be  administered  ac-  s.P.C.  5^4.  * 
cording  to  the  power  committed  to  and  distributed  among  his  Dalt.  c  i. 
several  courts  of  justice. 

All  judges  must  derive  their  authority  from  the  crown,  by  4  Inst.  74,  fs- 
some  commission  warranted  by  law.  The  judijes  o^  Westminster  («)  [He  was  an- 
are  all  (except  the  Chief  Justice  of  the  King^s  Bench  (a),  who  bvllenraho- 
is  created  by  writ)  appointed  by  patent,  and  formerly  held  their  the  alteration 
places  only  during  the  king's  pleasure,  {b)  But  now,  for  the  took  place  un- 
greater  security  of  the  liberty  of  the  subject,  by  the  12  &  13  derE.  i.,whea 
W.  3.  c.  2.  their  commissions  are  to  be  qiiamdiu  se  bene  gesserint ;  "V^  title  vtas 
but,  upon  the  address  of  both  houses  of  parliament,  it  may  be  ^^j^j^us  to  ca- 
lawful  to  remove  them,  (c)  pHdk  justkia- 

ritis.  Ibid,  (b)  The  chief  and  other  barons  of  the  Exchequer  were  created  in  Sir  E.  Coke'i 
time,  qiiamdiu  se  bene  gesserint.  Id.  117.  (c)  [jOur  distant  settlements  are  not  considered 
as  within  the  compass  of  this  statute,  which  is  understood  to  be  limited  to  the  courts  of 
'  Westminster-hall ;  and  therefore  the  commissions  of  the  king's  judges  in  the  East  Indies 
f  are  still  during  pleasiire.  The  statutes  of  13  G.  3.  c.  63.  and  39  &  40  G.  3.  c.  79.  under  which 
the  courts  in  that  country  were  constituted,  are  wholly  silent  as  to  the  estate  which  the 
jtidges  shall  take  in  their  office,  and  being  left  as  at  common  law,  an  estate  at  will  only  i» 
jj  granted  to  them.  II 

And  by  the  ^7  H.  8.  c.  24.  it  is  enacted,  "  That  no  person 
\ "  or  persons,  of  what  estate,  degree,  or  condition  soever  they 
''  be,  shall  have  any  power  or  authority  to  make  any  justices  of 
"  eyre,  justices  of  assise,  justices  of  peace,  or  justices  of  gaol 
"  delivery,  but  that  all  such  officers  and  ministers  shall  be  made 
"  by  letters  patent  under  the  king's  great  seal,  in  the  name  and 
"  by  the  authority  of  the  king's  highness,  in  all  shires,  counties 
"  palatine,  JVales,  <$r.,  or  any  other  his  dominions,  Sfc,  any 
"  grants,  usages,  allowance,  or  act  of  parliament  to  the  con- 
*'  trary  notwithstanding." 

As  all  judges  must  derive  their  authority  from  the  crown,  by  Bro.  Judges, 
some  commission  warranted  by  law,  they  must  also  exercise  it  in  n-  Latch.  7. 
a  legal  manner,  and  hold  their  courts  in  their  proper  persons,  ^''*^-  ^y^-  y^' 
for  they  cannot  act  by  (d)  deputy,  nor  any  way  transfer  their  /^n  That  are- 
power  to  another,  as  the  judges  of  ecclesiastical  courts  may.  corder  of  a 
town,  unless  the  custom  allows,  cannot  make  a  deputy;  for  this  is  a  judicial  office,  vida 
Kaym.  88.     Lev.  125.     Keb.  538.  639.  659.,  and  the  title  Office  and  Officers. 

But  it  seems,  that,  regularly,  where  there  are  divers  judges  2  Hawk.  P.  C. 
of  a  court  of  record,  the  act  of  any  one  of  them  is  effectual,  3-  and  jvWe  the 
especially  if  their  commission  do  not  expressly  require  more.  there  dted. 

The  judges  are  bound  by  oath  to  determine  according  to  the  Vide  the  sta- 
known  laws  and  antient  customs  of  the  realm ;  and  their  rule  ^^^^^  J^  |-  ^• 
herein  must  be  the  judicial  decisions  and  resolutions  of  great  c' j '  3^  4 1,'isV. 
numbers  of  learned,  wise,  and  upright  judges,  «pon  a  variety  of  ss.'iog.Dait. 

C  c  2  par-  ij. 
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particular  facts  and  cases,  and  not  their  own  arbitrary  will  and* 

pleasure,  or  that  of  their  prince. 
S.  P.  C.  T73.  But,  though  they  are  to  judge  according  to  the  settled  and 

^°'o^'  ^^^'  established  rules  and  antient  customs  of  the  nation,  approved  for 
^■^.^a.'Salk.^^t.  ^i^^iiy  successions  of  ages,  }^et  are  they  freed  from  all  prosecution* 
(a)  But,  where  ^1'  a"}'  thing  done  by  tliem  in  court,  which  appears  to  have 
for  Aviltul  cor-  been  an  (a)  error  of  their  judgment, 
ruption  they 

have  been  complained  of  in  the  star-chamber,  videYangh.  139.  and  may  still  be  called  to  an 
account  in  parliament.    Hawk.  P.  C.  c.  72.  56.     12  Co.  24. 

Vaugh.  138.  Nor  is  a  judge,  constituted  by  the  king,  and  thereby  stampt 

with  his  approbation,  and  to  whom  alone  it  belongs  to  judge  o£ 
his  fitness,  to  be  reflected   on,  censured,  defamed,  or  vilified 
with  respect  to  his  ability,  parts,  fitness  for  his  place,  Sr. ;  for, 
if  this  were  allowed,  it  would  be  impossible  to  keep  in  the  people 
that  veneration  of  his  person,  and  submission  to  his  judgments, 
without  which  it  is  impossible  to  execute  the  laws  with  vigour 
and  success;  and  lience  all  scandalous  reflections  on  the  judges 
of  IVestmiiister-hall  are  within  the   statute  of  scandahim  mag- 
natum. 
8  IT.  6. 19.  b.          No  person  can  be  a  judge  in  his  {h)  own  cause,  but  the  chief 
2  ^'''/- ^^'"-     justice  of  the  Common  Pleas  may  bring  an  action  in  that  court,  , 
f/lTheM-r^or  '^"^  ^^^^^  the  entry  must  be  special,  viz.  placita  coram  Johanne 
of  Hereford     Blenco^a  militc^  Sfc. 

was  laid  by  the  heels,  for  sitting  in  judgment  in  3  cause  where  he  himself  was  lessor  of  the 
plaintiii'in  ejectment,  though  he  by  the  charter  was  sole  judge  of  the  court.     Salk.  396. 

I  H.  7.26.  a.  No  judge  of  any  court  of  record  is  compellable  to  deliver  his 

5   nst.  29.         opinion  before-hand,  in  relation    to  any   question  which  may 
5gQ^     '      "'    afterwards  come  judicially  before  him. 

IjBy  St.  12  G.  2.  c.  27.  reciting  that  by  st.  8  R.  2.  c.  2.  no  man 
of  law  shall  be  thenceforth  justice  of  assize,  or  of  tlie  common 
delivery  of  gaols  in  his  own  country;  and  that  by  st.  33  H.  8. 
c.  24.  no  justice,  nor  other  man  learned  in  the  law  of  this  realm, 
shall  use  or  exercise  the  office  of  justice  of  assize  within  any 
county  where  the  said  justice  was  born  or  doth  inhabit,  upon 
pain  to  forfeit  for  every  offence  contrar\^  to  the  said  act  one 
hundred  pounds;  and  that  such  acts  had  been  construed  to  ex- 
tend, not  only  to  justices  of  assize  and  of  gaol  delivery,  but  also 
to  justices  of  nisi  ■prhis^  and  justices  oi  aijer  and  terminer ;  which 
construction  had  been  attended  with  very  great  inconvcniencies; 
it  is  enacted,  that  "  it  shall  and  may  be  lawful  from  time  to 
**  time,  and  at  all  times  thereafter,  to  and  for  the  chief  justice 
*'  and  justices  of  either  Bench,  and  to  and  for  the  chief  baron 
**  and  other  barons  of  tlie  court  of  Exchequer,  and  to  and  for 
*'  any  other  person  or  persons  learned  in  the  law,  who  shall  be 
*'  appointed  justice  or  justices  of  oi/er  and  terminer,  or  gaol- 
**  delivery,  in  any  county  or  counties  within  that  part  of  Great 
**  Britain  called  Engkmd,  to  use  and  exercise  the  office  or  offices 
*'  of  justice  or  justices  of  oyer  and  terminer,  or  gaol-delivery, 
♦*  in  any  such  county  or  counties,  notwithstanding  they  or  any 
^^  of  them  shall  have  been  born  or  do  inhabit  within  any  such 

*•  county 
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*'  county  or  counties ;  and  that  they  shall  not  be  liable  for  so 
*'  doing  to  the  said  penalty  or  forfeiture  of  one  hundred  pounds, 
^<  or  to  any  other piniishnicnt  or  penalty  whatsoever;  any  thing 
*'  in  the  said  recited  acts,  4'C'  notwithstanding.  Ij 

(C)  What  determines  their  Jurisdiction  and  Authority. 

TT  has  been  determined,  that  at  common  law  the  patents  of  the  An(I.44.Dye^, 
judges,  (a)  sheriffs,  eschcators,  commissioners  of  o^cr  and  165.7  Co.  ;,o.a. 
ierminer,  gaoi-delivery,  and  of  the  peace,  and  of  the  attorney  ^/g^iln  I'  *' 
general,  are  determined  by  the  death  of  the  king,  in  whose  (^j  g^  tiie  oV- 
name  they  are  made.  ficeofadieriff^ 

in  such  jilaces  where  lie  is  chosen  by  a  corporation,  having  by  its  charter  the  inheritance  of 

the  office,  does  not  determine  by  the  demise  of  the  king.     7  Co.  30.  b. Nor  the  authority 

of  a  coroner  or  verderor.     Dais.  15.     Dyer,  165.     2  Inst.  175.     1  Lev.  120. Nor  does  any 

corporation  officer,  who  by  the  chartei-  is  invested  with  judicial  authoritv,  lose  it  by  iuch 
demise,     a  Hawk.  P.  C.  3. 

But  to  prevent  the  disorders  and  other  inconvemencies  which 
may  happen  upon  the  death  of  a  king,  from  the  want  of  persons 
armed  w^ith  competent  authority  to  execute  the  laws  before  the 
successor  can  have  time  to  appoint  others,  by  the  7  &  8  W.  &  M. 
■c.  27.  it  is  enacted,  that  "  no  commission,  either  civil  or  mili- 
*'  tary,  shall  cease,  determine,  or  be  void,  by  reason  of  the  death 
^'  and  demise  of  his  then  majesty,  or  of  any  of  his  heirs  or  suc- 
*'  cessors,  kings  or  queens  of  this  realm ;  but  that  every  such 
•**  commission  shall  be,  continue,  and  remain  in  full  force  and 
*'  virtue  for  the  space  of  six  months  next  after  any  such  death 
"  or  demise,  unless  hi  the  mean  time  superseded,  determined, 
^'  or  made  void  by  the  next  and  immediate  successor,  to  whom 

the  imperial  crown  of  this  realm,  according  to  the  act  of  iW.&JI.st.z^ 
settlement  in  the  said  statute  before  mentioned,  is  limited  and  ^-  ^' 
■*'  appointed  to  go,  remain,  or  descend." 

And  by  the  i  Ann.  c.  8.  |1  reciting,  forasmuch  as  some  doubt 
aiay  be  conceived  of  the  extent  of  the  above  clause  in  the  act  o£ 
7  &  8  W,  3.,  therefore,  for  the  avoiding  of  any  dispute  or  ques- 
tion that  may  arise  concerning  the  construction  thereof,  it  is  de- 
clared and  enacted,  that  *'  no  patent  or  grant  of  any  office  or 
employment,  either  civil  or  military,  shall  be  taken,  con- 
*'  strued  or  adjudged  to  cease,  determine,  or  be  void,  by  reason 
**  of  the  death  or  demise  of  his  said  late  majesty,  but  that  every  - 
such  patent  or  giant  shall  be,  continue,  and  remain  in  full 
force  and  virtue,  from  and  after  the  7th  day  of  March  1701, 
for  the  space  of  six  mon.ths  then  next  ensuing,  unless  in  the 
mean  time  superseded,  determined  or  made  void  by  her  then 
present  majesty."  || 

And  by  §  2.  it  is  further  enacted,  "  That  no  patent  or  grant 
"  of  any  office  or  employment,  either  civil  or  military,  hereafter 
*'  to  be  made,  shall  cease,  determine,  or  be  void,  by  reason  of 
"  the  death  or  demise  of  any  king  or  queen  of  this  realm ;  but 
**  that  every  such  patent  or  grant  shall  be,  continue,  and  re- 

C  c  3  ^'  main 
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*'  main  in  full  force  and  virtue  for  the  space  of  six  months  next 
"  after  any  such  death  or  demise,  unless  in  the  mean  tim^ 
**  superseded,  determined,  or  made  void  by  the  next  immediate 
*'  successor,  to  whom  the  imperial  crown  of  this  realm  is  limited 
<'  and  appointed  to  go,  remain,  or  descend." 

And  it  is  further  enacted  by  §  5.,  "  That  no  commission  of 
^'  assize,  oi/cr  and  terminer,  general  gaol-delivery,  or  of  associ^- 
*'  ation,  writ  of  admittance,  writ  of  52  non  omnes,  writ  of  assist- 
**  ance,  or  commission  of  the  peace,  shall  be  determined  by  the 
"  demise  of  her  then  majesty,  or  of  any  king  or  queen  of  this 
*'  realm  ;  but  every  such  commission  and  writ  shall  be  and  con-t 
*'  tinue  in  full  force  and  virtue  for  the  space  of  six  months  next 
*'  ensuing,  notwithstanding  such  demise,  unless  superseded  and 
*'  determined  by  the  next  successor;  and  also  no  original  writ, 
*'  writ  of  7iisi  ■pi'i'iis,  commission,  process,  or  proceedings  what- 
*'  soever,  in,  or  issuing  out  of  any  court  of  equity,  noranypror 
*'  cess  or  proceedings  upon  any  office  or  inquisition ;  nor  any 
*'  writ  of  certiorari,  or  habeas  corjms  in  any  matter  or  cause, 
*'  either  criminal  or  civil :  nor  any  writ  of  attachment,  or  pro- 
*'  cess  for  contempt ;  nor  any  commission  of  delegacy  or  review 
"  for  any  matter  ecclesiastical,  testamentary,  or  maritime,  or 
*'  any  process  thereupon,  shall  be  determined,  abated,  or  dis-' 
*'  continued  by  the  demise  of  her  then  majestj%  or  any  king  or 
*'  queen  of  this  realm ;  but  every  such  writ,  Sfc.  shall  remain  in 
*'  full  force,  to  be  proceeded  upon  as  if  her  majesty  or  such 
"  king  or  queen  had  lived." 

II  By  St.  I  G.  3.  c.  23.  it  is  enacted,  "  That  the  commissions 

"  of  judges  for  the  time  being  shall  be,  continue,  and  remain  in 

*'  full  force,  during:  their  good  behaviour,  notwithstandinjj  the 

*'  demise  of  his  majesty,  or  of  any  of  his  heirs  and  successors."  |1 

Dyer,  159.  If  a  judge  of  the  Common  Pleas  is  made  a  judge  of  the  King's 

Cio.  Car.  128.  Bench,  by  this  the  inferior  authority  is  determined;  for  it  would 

agreed     '         ^^  impertinent  for  him   to   reverse   his  own  judgment,  which 

otherwise  he  might  do  upon  a  writ  of  error. 
Dyer,  159.  The  authority  of  justices  in  ej/re,  oyer  and  teiininer.,  t$x.,  is 

4  Inst.  73.  fa)  determined  bv  (b)  the  Kinij's  Bench  sitting  in  the  same 
9  Co.  118.  ^    ^     .  .       J    \  /  b  o 

(«)  Their  au-     ^^""ty. 

thority,  how  suspended  by  writ  of  S2ipersedeas,  which  is  grantable  on  proof  that  their  com- 
mission was  unduly  obtained,   vide  Reg.  124,  125.     12  Ass.  21.     4  Inst.  163.  H.  P.  C.  162. 

(b)  Whether  they  have  notice  thereof"  or  not.  4  Inst.  73.  But  (7«.  21  H.  7.  29.  b.  [Bro. 
Conunission,  10.,  saith  that  it  is  not  determined,  unless  proclamation  is  made  of  the  coming 
pf  the  King's  Bench.    But  sec  «  Hawk.  P.  C.  c.  3.  ^  11.] 

Kelw.  116.  If  a  commission  is  made  to  judges  of  assise,  and  after  the  king 

(c)  But  where,  makes  other  judges  of  assise  in  the  same  county,  (c)  by  this  the 
I  1*^°  t^^"'of  ^^'st  commission  is  not  determined,  but  they  may  proceed  there- 

the  second  upon  {(l)  till  notice  of  the  second ;  and  they  are  not  bound  to 
commission,      take  notice  of  a  proclamation  thereof  in  the  county,  for  the  law 

the  hrst  is  de-  }iath  not  provided  that  any  such  proclamation  thereof  should  be 
termmed,  and  , 

what  shall  be  "lacie. 

sufficient  notice,  vide  Leon.  270.  Godb.  105.  34  Ass.  8.  Bro.  Commission,  14.  Moor, 
186.  p!.  :,:i2.  H.  P.  C.  162.  4  Inst.  165.  Dyer,  355.  p.  36. And  yet  the  proceed- 
ings   shall  not  be  discontinued,  vide  the  statutes  of  11  H,  6.  c  6.  and  lE.  6.  c  7->  and 

a  Hawk, 
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4  Hawk.  P.  C.  c. .?.  $  12.    {d)  The  old  sherifFmay  act  till  the  new  patent  is  shewn  him,  so  that 
he  may  have  notice  of  his  discharge.     Cro.  Eliz.  12.  440.     Moor,  186.  pi.  353.     4  Inst.  165. 

S.  P.  cow/. But  justices  of  the  peace  left  out  of  the  new  commission,  must  take  notice 

thereof  after  publication  of  the  new  commission  at  the  next  sessions.    Moor,  187.    4  Inst. 
165.  S.  P. 

If  the  justices  hold  a  session  without  adjourning  it,  and  the  Crom.  Jur. 

commission  hath  no  time  limited  for  its  continuance,  as  where  it  125-    H-  P-C. 

is  appointed  proJidc  vice  only,  their  authority  is  determined ;  but,  ^^^'  ^^'^^^' , 
.r.   A^  .-   .       ,  \  p  .       •  >•         7-     io5'  Dais.  »4« 

if  the  commission  be  granted  tor  a  certain  time,  or  qiiamaiu  nobis  j^ygj.^  jo^, 

placuerit,  as  it  does  not  necessarily  require  any  adjournment,  if  Leon.  270. 
the  court  holden  by  virtue  of  such  commission  break  up  without 
any  adjournment,  or  upon  a  void  one,  as  being  made  without 
the  consent  of  the  majority  of  the  commissioners ;  yet  it  may  be 
holden  again  on  a  new  summons. 

It  was  {a)  formerly  holden,  that  by  the  justice's  acceptance  («)  Bro.  Com- 
ofany  new  name  of  dignity,  the  commission  was  determined;  mission,  4.  22. 
but  this  is  remedied  by  i  E.  6.  c.  17.  by  which  it  is  enacted,  jjgj^jo^ijjgj 
"  That  if  any  person,  being  in  any  of  the  king's  commissions  whether  the 
"  whatsoever,  shall  fortune  to  be  made  or  created  duke,  arch-  dignity  of  a 
"  bishop,  marquis,  earl,  viscount,    baron,    bishop,    (6)  knight,  baronet, which 
"  justice  of  the  one  bench  or  of  the  other,  or  serjeant  at  law,  gJ'g^i'^j'jn^g^Jl^^^ 
"  or  (c)  sheriff^  yet  that  notwithstanding  he  shall  remain  com-  statute,  be 
*'  missioner,  Sfc"  within  the 

equity  of  it.    Cro.  Car.  104.     Lit.  Rep.  81.    (r)  But  now  by  the  i  Ma.  c.  8.    No  person  being 
sheriff  shall  exercise  the  office  of  justice  of  the  peace. 

"  By  the  2  &  3  Ph.  &  M.  c.  18.  a  new  commission  of  the 
"  peace,  or  gaol- delivery  for  the  county,  ^r.,  shall  not  super- 
"  sede  a  former  commission  for  a  city  or  town  corporate  being 
"  no  county." 


(D)  Of  their  Division,  and  the  Subordination  of  one 
Court  to  another:  And  herein, 

I.  In  general,  of  the  several  Kinds  of  Courts  "d'hicJi  exercise  a 

Jurisdiction. 

HTHE  most  general  division  of  our  courts  is,  into  such   as  are  Hale's  An.  35. 

of  record,  or  not ;  those  of  record  are  again  divided  into 
such  as  are  supreme,  superior,  or  inferioi-. 

The  supreme  court  of  this  kingdom  is  the  high  court  of  par-  Hale's  An.  35. 
liament,  consisting  of  the  king,  lords,  and  commons,  who  are 
invested  with  a  kind  of  omnipotency  in  making  new  laws,  re- 
pealing and  reviving  old  ones ;  and  it  is  on  the  right  balance  of 
these  three  depends  the  well-being,  and  indeed  the  very  being, 
of  our  constitution. 

Superior  courts  of  record  are  again,   those  that  are  more  Hale's  An.  36. 
principal   or   less   principal ;  the  more   principal  ones  are  the 
Isolds  House  in  Parliament,  the  Chancery,  King's  Bench,  Com- 

C  c  4  mon 
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mon  Pleas,  and  Exchequer ;  and  by  Hale,  such  are  the  justice*    1 
itinerant  ad  communia  jdacita  8;  ad  placitafuresta, 

Hale's  An,  36.  The  less  principal  ones  are  such  as  are  held  by  commission  of 
gaol-tlelivery,  oyer  and  tcrjnina;  assise,  nisi  p-ins,  ($x.,  by  cus- 
tom or  charter;  as  the  courts  of  the  counties  palatine  of  La7i- 
caster,  C/iester,  Durham ;  or  by  virtue  of  acts  of  parliament,  and 
the  king's  commission,  as  the  court  of  sewers,  justices  of  the 
peace,  ^r. 

Haie's  An,  36.  '^Y\\c  inferior  courts  of  record,  as  ordinarily  so  called,  are 
corporation  courts,  courts  leet,  and  sheriifs  torn,  S^x. 

Courts  not  of  record  are  the  courts  baron,  county  courts, 
hundred  courts,  ^-c. 

Fide  post,  of         Also,  the  admiralty  and  ecclesiastical  courts,  which  are  not 

e     ""'la  y  courts  of  record,  but  derive  their  authority  from  the  crown,  and 
and  Ecclesias-  ,  .  '  1      <-    1       1  •      ,     *^  1  1 

ticai  Courts,      ai'c  subject  to  the  controul  01  the  knig  s  temporal  courts,  when 

they  exceed  their  jurisdiction. 
Hale's  An,  25-       All  these  are  bounded  and  circumscribed  by  certain  laws  and 

stated  rules,  to  which,  in  all  their  proceedings  and  judicial  de» 

terminations,  they  must  square  themselves. 

Dyer,  236-  And  here  it  may  be  proper  to  observe,  that  where  a  statute 

6  Co.  19.  b,       prohibits  a  thing,  and  appoints  that  the  offence   shall  be  heard 

CroiEli'z"  U".  '"^'^^  determined  in  any  of  the  king's  courts  of  record,  it  can  be 

Cro.  Car.  146.  proceeded  against  (a)  only  in   one  of  the  courts  of  JVestmi?isierf 

Oomp.  Jur.      /tall,  because  those  being  the  highest  courts  of  record,  shall  be 

132.  Jaik.  178.  intended  only  to  be  spoken  o( secundum  excellentia?n. 
\a)  ^jut  on  a  j  r 

statute  so  worded,  the  prosecution  may  be  in  any  court  of  oj/er  and  terminer.    4  Inst.  J64, 

H.P.C.  261. 

2.  Of  such  as  are  cf  Record,  or  not. 

Co.  Lit.  17.  Every  court  of  record  is  the  king's  court,  though  the  profits 

8  Co. 38.  b.  jiiay  be  another's:  if  the  judges  of  such  court  err,  a  writ  of 
*Le^  ^^  error  lies;  the  truth  of  its  records  shall  be  tried  by  the  records 

themselves,  and  there  shall  be  no  averment  against  the  truth  of 

the  matter  recorded. 
(i)  Co.  Lit.  All  such  courts  aj'e  created  ih)  by  act  of  parliament,   letters 

26o.a.(r)Salk.  patent,  or  prescription,  and  (c)  every  court,  by  having  powers 
200.  G.  ajm.  •  pj^  jj.  jQ  ^  yj,^l  imprison,  is  thereby  id)  made  a  court  of] 
ai"?-  252.  454.  '-^  .^.  J  ^   '  _i 

{d)  The  ieets     record;  the  proceedings  of  which  can  only  be  removed  by  writf 
and  toras  are     of  error  or  certiorari, 
the  king's 

courts,  and  of  record.  2  Inst.  143.  4  Inst.  263.  Hetl.  62.  S.  P.  —  But  neither  the  admiralty 
nor  ecclesiastical  courts  are  of  record.  Roll.  Abr.  527.  —  Nor  the  English  court  in  Chancerj 
proceeding  by  subpcvna.  37  H.  6.  14.  i  Roll.  Abr.  527.  —  Nor  the  county  court;  Co.  Liti 
117  b.  2  Inst.  380.  4  Inst.  264.,  though  plea  held  there  by  justices.  2  Inst.  140.  312J 
6  Co.  II.  b.  —  Nor  the  hundred  court.  Co.  Lit.  117,  2  Inst.  143.  4  Inst.  264. —  Nor  thr 
court  baron.  Co.  Lit.  117.  2  Inst.  143.  4  Inst.  264.  —  The  proceedings  thereof  may  be  den 
nied,  and  tried  by  a  jiu-y;  and  a  writ  of  false  judgment,  not  of  error,  lies  on  their  judgmentsj 
Co.  Lit.  117.  b.  ' 

Co.  Lit.  117,  A  court,  that  is  not  of  record,  cannot  impose  any  fine  on  ar 
b.26o.a.2lnst.  offender,  nor  award  a  capias  against  him,  nor  hold  plea  of  debt 
Wil^^'^       or  trespass,  if  the  debt  or  damages  amount  10405.,  nor  of  » 

II  trespas 
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trespass  done  vi  Sf  armist  though  the  damages  arc  laid  to  be 

Also,  by  the  statute  of  (a)  Gloucester,  the  superior  courts  shall  («)  Made  6  E. 
not  hold  plea  of  any  {b)  trespass  under  the  value  of  40s.  (%  Trespass  is 

put  but  for  an  example;  for  so  are  debt,  detinue,  covenant,  and  the  like,    a  Inst.  311.    Se« 
further,  tit.  Abatement,  (K.) 

But  the  superior  courts  may  hold  plea  of  trespass,  Sfc.  though  2  Inst.  311. 
under  405.  relating  to  the  freehold,  as  detinue  for  charters,  ^c. 
OY  trespass  vl  S^-  armis. 

As,  where  in  trespass  by  way  of  original,  the  plaintiff  declared,  Carth.  108. 
ihat  the  defendant  vi  4'  armis  clausum  suum  apud  H. /regit,  and  Lambert  and 
.concluded  ad  damnum  ipmis  20s.,  upon  demurrer  it  was  held  ^  Mod.*^";?. 
well  enough  ;  for  this  being  done  vi  Sp  armis,  if  it  could  not  be  s.  c.  ' 
punished  in  the  superior  court,  it  could  not  be  punished  at  all, 
for  an  inferior  court  cannot  assess  a  fine. 

3.  Hoxv  infer im-  Courts  must  claim  their  Jurisdiction ;  and  herein 
of  pleading  to  the  Jurisdiction,  and  demajiding  Conusance. 
The  courts  of  Westminster  are  the  superior  courts  of  the  king-  Carth.  11,  la. 
<3om,  and  have  a  superintendancy  over  all  other  courts  by  pro- 
Jiibition,  if  they  exceed  their  jurisdiction ;  or  writs  of  error,  and 
false  judgment  of  their  proceedings ;  and  every  thing  is  sup- 
posed to  be  done  within  the  jurisdiction  of  the  superior  courts, 
unless  the  contrary  especially  appears ;  on  the  other  hand,  no- 
■  thing  shall  be  intended  within  the  jurisdiction  of  an  inferior 
court,  but  what  is  expressly  alleged. 

In  all  transitory  actions  they  have  a  jurisdiction,  unless  the  la  Co.  114. 

plaintiff  by  his  declaration  (c)  shews,  that  the  action   accrued  ?\  „^°'l;     , 
" .  ,  .  ^  ,     .  •     1        1  1  11  c  r\        \'^)  ^ut  the  de- 

withni  a  county  palatnie;  or  it  be   between  the  scholars  01  Ux-  fgndant  must 

Jbrd  and  Cambridge ;  in  which   case  the  university  shall  have  plead  it,  and 

.conusance;  because  by  their  charter,  confirmed  by  act  of  par-  cannot  take 

liament,  they  have  jurisdiction  over  the  persons  of  their  scholars,  f^grresfof    ' 

And  though  an  interior  court  might  have  determined  it,  yet  the  judgment. 

.superior  court,  being  once  possessed  of  the  action,  cannot  be  Carth.  n. — 

(d)  hindered  from  proceedina;.  ^^^r  can  he 

10  take  advantage 

»i  it  by  way  of  demurrer,  but  must  plead  to  the  jurisdiction  of  the  court.  Carth.  354,  2,^^. 
(d)  It  was  moved  for  an  attachment  against  the  registrai'  and  commissioner  of  the  court  of 
requests,  called  the  court  of  conscience,  confirmed  by  the  act  3  Ja.  i.  c.  15.  because  that 
where  J.  S-  had  brought  debt  upon  an  obligation  of  10/.  for  payment  of  5/.  in  S.  li.  against  a 
freeman  of  Londo7i ;  who  after  cited  the  plaintiiTin  the  court  of  Conscience,  surmising  that  less 
than  40?.  was  due,  and  the  plaintiff" appeared  there,  and  shewed  the  obligation ;  notwithstand- 
ing, the  commissioners  there,  upon  allegation  of  the  defendant,  that  less  than  40s.  was  due, 
ordered  the  plaintiff"  to  accept  it,  and  stay  proceedings  in  B.  B.,  which  he  refusing,  the  com- 
missioners ordered  the  registrar  to  keep  the  obligation,  so  that  the  plaintiff' could  not  proceed; 
upon  which  matter  the  court  granted  an  attachment  against  the  commissioners  and  registrar; 
for  that  court  cannot  any  way  prohibit  or  stay  the  proceedings  in  a  superior  court.  Mich. 
27  Car.  a,  in  B.  B.    3  Keb.  533.  S.C.  ill  reported. 

In  local  actions  inferior  courts  have  a  jurisdiction.     But  here  4  Inst.  424* 
^  difference  must  be  observed  as  to  the  manner  of  claiming  it ; 
for  as  to  the   principal   courts  of  this  kind,  and  into  which 
brevia  domitii  regis  non  cunwit,  as  the  counties  palatine,  they 

may 
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(a)  So,  anticnt  may  (a)  (plead  their  jurisdiction  when  intrenched  upon  by  the 

demesne  held    superior  courts, 
of  the  king  s  ^ 

manor  may  be  pleaded.  Heme's  Pleader,  7.  351.  Hans.  103.  Tho.  2.  Rast.419.— So,  may  the 
jurisdiction  of  the  cinque  ports,  4  Inst.  224.  But  vide  Carth,  109.  cfj-  Q.  For  it  is  riiere  said  to 
be  such  a  franchise  as  E/i/;  and  there  resolved,  that  Eli/  being  no  county  palatine,  but  only  a 
royal  franchise,  the  defendant  cannot  plead  to  the  jurisdiction  of  a  superior  court,  but  must 
demand  conusance.  —  And  note,  that  wherever  the  defendant  can  plead  to  the  jurisdiction 
ot  the  courts  at  Westminster,  there  the  franchise  may  demand  conusance;  but  not  vice  versa. 

Roll.  Abr.  489,  But,  where  a  franchise,  either  by  letters  patent  or  prescrip- 
490.  (A)  There  j-Jqj,^  jj,jj.j-j  ^  privilefre  of  holding  pleas  within  their  jurisdiction, 
src  tnrcc  sorts  *  n    t  ,."■'  *^ 

of  conusance        "^^  courts  at  Westminster  intrench  on  their  privileges,  they 

I.  Tejiere  must  demand  {b)  conusance ;  that  is,  desire  that  the  cause  may 
j)lacita,  which  be  determined  before  them ;  for  the  defendant  cannot  plead  it  to 
^n^th'er^^c^^^-t  ^^^  jurisdiction.  And  the  reason  is,  because  when  a  defendant 
of  their  juris-  ^^  arrested  by  the  king's  writ  within  a  jurisdiction  where  it  doth 
diction,  but  not  run,  he  is  not  legally  convened,  and  therefore  may  plead  it 
only  creates  a   to  the  jurisdiction;  but  the  creating  of  a  new  franchise  does  not 

conciu-rent  hinder  the  writ  from  being  made  out  as  before,  nor  the  courts 
one.  2  Cosnilio     ,  ^  ,.  ,0  ..,..  ',  1^ 

placitorum,        above  irom   navnig  the  same  jurisdiction  over  the  cause,  but 

when  the  plea  grants  jurisdiction  to  tne  lord  of  the  liberty;  and  whenever  the 
is  commenced  king's  courts  intrench  on  his  jurisdiction,  he  may  make  his  claimj 
of  "v^hich" "lie    ^"^^  demand  that  the  cause  be  determined  before  him. 
conusance  belongs  to  another.     3.  A  conusance  with  an  exclusive  jurisdiction  j  as  that  no 
other  court  shall  hold  plea,  &c.     Hard.  509. 

2lDst.140.C0.       No  court  can  demand  it  unless  it  be  of  record,  and  of  a  plea 
Lit.  117.  b.       of  record;  because  all  courts  of  record  are  the  king's,  though 
another  may  have  the  profits  of  them ;  so  that  although  the  cause 
goes  out  of  the  king's  courts  at  Westminster,  yet  it  goes  to  an- 
other of  the  king's  courts,  to  which  he  has  granted  the  privilege 
of  determining  the  causes  arising  within  a  limited  jurisdiction ; 
but  it  is  below  the  dignity  of  the  king's  court  to  part  with  any 
cause  to  another's  court,  such  as  the  county  court,  Sfc. 
Dais.  12.  Roll.       Also,  where   a  franchise  cannot   give  a  remedy,  and  there 
■  ■*  9-  would  be  failure  of  justice,  they  shall  not  have  conusance,  al- 

though the  action  accrue  within  their  jurisdiction, 
(c)  44  E.  3. 29.       As  in  {c)  a  quare  impedit,  because  they  cannot  send  a  writ  to 
b.  Bro.  Conu-  ^j^g  bishop ;  or  in  {d)  replevin,  because  if  the  plaintiff  be  non^- 
26  £.'3.  73!       suited,  a  second  deliverance  shall  be  granted,  which  the  franchise 
Dais.  13.    Co.  cannot  do. 

Lit.  134.  b.  S.  P.  {d)  38  E.  3.  31.  conusance  is  net  grantable,  because  the  original  writ  of 
replevin  is  in  nature  of  a  jiisticies,  and  not  returnable,  and  in  a  justicies  no  conusance  can  be 
demanded,  because  none  can  demand  conusance  but  he  that  hath  a  court  of  record ;  but  the 
county  court,  though  the  plea  is  holdcn  by  justicies,  is  no  court  of  record;  and  if  the  sheriff 
should  grant  the  conusance,  he  could  not  award  a  re-summons.  2  Inst.  140.  Bro,  Conu- 
sance, 4.  23. 


I H.  4, 5.  Dais.  Nor  in  waste,  because  by  the  statute  the  writ  must  issue  out 
12.  (e)  No  CO-  of  the  Chancery  at  Westmi?ister)  and  those  writs  are  returnable 
granted  uDon^  '"^^  ^^^  (^)  king's  courts  there,  and  not  into  any  inferior  court, 
an  attaint,  because  all  attaints,  per  23  H.  8.  c.  3-,  are  to  be  taken  before  the  king  in  his  bench, 
or  before  justices  of  the  Common  Pleas,  and  in  no  other  court.  Co.  I<it.  294.  Pyer  aoz» 
Kelw.  aio.    N.  Beudl.  99, 
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Nor  in  admeasurement  of  pasture,  because  the  franchise  can-  Dais.  12. 

pot  grant  a  writ  dc secimdd  mpnonerationc. 

So,  if  a  fine  be  removed  out  of  a  franchise  by  writ  of  error  in  50  Ass.  9.  Bro. 

J5.  Ji.  and  a  scire  facias  issue  out  to  have  execution,  thev  shall  Conusance,6r. 
1  1  .u     I  •  .^        -a    '.1  Roll.  Abr. 492. 

not  have  conusance ;  because  the  kmg  never  parts  with  the  re-  ^q^  ' 

cords  of  his  court,  and  without  it  they  can  do  no  riglit  to  the 

party. 

If  a  borough  have  an  ancient  charter,  by  which  it  was  granted  N.  Bendl.  88. 

to  them    quod  nidlus  hurgoisis   iiihabitans  infra   hurgum  prccd.  pl- 1.^4. 

Vlacit.  vel  implacitetur  de  tcrris,  tcnemcntis^  cuidractibuSy  Sfc,  within  ^'^^  '^^'  where 

11  111  CO  1  xL  1  u  conusance  is 

the  borough,  elsewhere  out  or,  d)X.  and  the  mayor  and  burgesses  gi-anted  to  the 

of  the  said  borough  are  empleaded  in  Banco  for  lands  within  diuucellour  of 
their  borough,  they  shall  not  have  conusance;  for  in  this  action  tlie  university 
(a)  the  whole  body  is  empleaded.  JvWrlXlr. 

or  privileged  persons  are  concerned,  this  shall  extend  to  an  action  against  the  president  and 
scholars  of  a  college.     Magdalen  College  case,  i  Mod.  163. 

If  the  king  grants  majori,  ballivis,  4'  juratis  quinque  portuum,  22  H.  7.  Kelw. 
that  they  shall  not  be  empleaded  for  land  or  other  cause  else-  S8,  89,  90. 
where,  tlian  within  the  said  ports,  yet  in  a  quo  xmrranto,  Sfc. 
where  the  king  is  directly  a  party,  they  shall  not  be  empleaded 
there. 

If  a  scholar  of  Oxford  or  Cambridge  be  sued  in  Chancery  for  [The  like  de- 
a  specifick  performance  of  a  contract  to  lease  land  in  Middlesex,  termination 
the  university   shall  not  have  conusancp,  because  they  cannot  a  visitor^^be^ 
sequester  the  lands.  cause  he  can- 

not compel  a  specifick  performance.     Cowp.  378.     So,  where  a  college  ai-e  to  act  in  a  trust. 
1  Ves.  462.] 

So,  in  (b)  trespass  <7zmr^  claxisumf regit,  et  damnnm,  S)C.  intravit  Lit.  Rep. 252. 
in  Oxford,  conusance  was  denied  to  the  university,  because  the  Crips  and 
freehold  might  come  in  question.  ""^^f^^^  J^^^"' 

reason,  it  shall  not  be  granted  to  them  in  ejectment,  though  nothing  but  a  term  for  years  be 
to  be  recovered.    Lit.  Rep.  252.     Cro.  Car.  87,  88.  S.  P.  adjudged 

If  an  action  of  (c)  trespass  be  brought  for  a  trespass  done  22  Ass.  83. 
within  a  franchise,  against  a  foreigner  that  hath  nothing  within  Roll.  Abr.  49 j. 
the  franchise,  conusance  shall  not  be  granted,  (d)  because  they  W -^o.  o^  "ebt. 
cannot  do  right  to  the  party,  for  they  cannot  amesne  a  stranger  j^^^jj  Abr^lo^ 
to  answer  who  hath  nothing  within  the  franchise.  (rf)  So,  if  a  con- 

spiracy against  two,  for  a  conspiracy  within  a  franchise,  of  whom  one  is  a  foreigner,  they  can- 

not  have  conusance,  for  the  action  is  entire.     22  Ass.  83. So,  an  heir  cannot  be  sued 

upon  an  obligation  of  his  ancestor,  within  a  borough,  where  he  hath  not  assets  within  the 
jiu-isdiction  of  the  court.     Roll.  Abr.  494.     Cro.  Ja.  502.     2  Roil.  Rep.  48.  S.  C. 

As  they  shall  not  have  conusance  where  there  is  a  failure  of  Lit.  Rep.  40. 
justice,  so  shall  they  not  likewise  where  the  plaintiff'  is  a  privi-  3o4.    bf^o. 
Icged  person  in  any  of  the  superior  courts  at   JVesiinifister ;  for  ^^-    ^'^ 'lues's 
it  would  be  inconvenient,  and  below  the  dignity  of  those  courts,  Seiiik  But  see 
that  their  officers  should  be  compelled  to  quit  their  attendance,  Bendl.  233, 

to  obtain  justice  in  an  inferior  court.  ^-^4.    Whoper 

-  fl/i'iT.s  Hooper  v. 
Harewood,  an  attorney  of  C.  P.  for  battery,  conusance  granted  to  the  Bishop  of  Bath  and 

Wells, 

But 
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(a)  Bro.  Conu-       But  the  defendant  being  in  {a)  cnstod.  mar.  in  the  King's 

sance,5o.  4"      Bench,  or  tlie  plaintiff's  commencing  a  suit  in  the   Exchequer 

Tb)  Hard,  co?'  "^^  iP)  ^  S'"^  minus,  as  debtor  to  the  king,  are  not  such  privileges 

506.  2  Vent,      as  will  oust  an  inferior  jurisdiction  ;  for  they  are  now  grown  the 

36a.  Hard.189.  common  methods  of  suing  in  those  courts. 

14  H.  4. 20.  Nor  can  they  have  conusance  of  such  actions  as  were  not  in 

(c)  But,  it  an    ^^^^  ^j.  ^^  ^jjj^g  ^f  their  charter,  but  (c)  created  since  by  act  of 

actionat  ccnn-     ^^.li^^^^j, 

mon  law  ib       1  _  ,    .  . 

o-iven  against  a  person  by  another  name,  as  debt  against  an  administrator,  they  shall  have 

conusance.     14  H.  4.  ao.     aa  E.  4.  23. 

{d)  Sid.  103.  As  to  the  manner  of  demanding  it,  {d)  if  it  be  by  attorney. 

Lev.  87.  S.  C.  the  letter  of  attorney  must  be  produced  in  court,  and  [e)  if  the 
and  said,  the    conusance  be  demanded  by  virtue  of  a  charter  time  out  of  mind, 
tornevmustbe  or  by  prescription,  (/)  there,  an  allowance  must  be  pleaded  be- 
filed  in  court,  fore  justices  in  eyre. 
Sf  vide  Dais. 

12.  Palm.  446.  N.  Bendl.  233.  pi.  263.  Lane,  81.  87.  Sid.  283.  {e)  9  Co.  27.  b.  28.  a. 
[Where  cognisance  of  pleas  is  granted  by  act  of  parliament,  it  is  unnecessary  to  shew  that  the 
charter  hath  at  any  time  before  been  alloM  ed  by  the  king's  writ,  or  any  of  his  superior  courts, 
a  Wils.  412. — (/)  Cognisance  of  pleas  cannot  be  claimed  by  prescription.  Co.  Lit.  114.  b', 
I  Salk.  184.    But  see  4  Inst,  aac] 

Hard.  505.  If  by  charter,  confirmed  by  act  of  parliament,  conusance  of 

Castle  and  pleas,  8,c.  is  granted  to  the  chancellour  of  Oxford,,  or  his  commis- 

Litchfield,  sary,  the  vice-chancellour,  by  his  deputy,  may  demand  it,  though 

M^Bro  Co-  the  vice-chancellour  is  but  a  deputy  himself;  for  a  (^)  bailiff  may 

luisance,  36.  properly  demand  conusance,  and  upon  notice  of  the  patent,  the 

50.  S.  P.  court  ought  to  supersede.* 

Ui)  In  such  But  {h)  a  plea  to  the  jurisdiction  must  be  put  in  jprojprid  per~ 

plea  the  de-  sond,  for  the  defendant  cannot  plead  by  attorney  without  leave 

fendant  "^"^t  ^f  ^^^^  court  first  had,  which  leave  acknowledges  their  jurisdic- 

defence"Vorif  ^^"" '  ^^^'  ^^^  attorney  is  an  cfilccr  of  the  court ;  and  if  a  plea  be 

he  makes  full  put  in  by  an  officer  of  the  court,  it  must  be  supposed  to  be  put 

defence,  as  in  by  leave  of  the  court. 

quando  Sf  ubi 

cur.  considcraverit,,  he  submits  to  the  jurisdiction.  Co.  Lit.  127.  b.  —  Must  be  pleaded  before 
any  imparlance.  2H.  6.  30.  22  H.  6,  7.  Hard.  365.  Lutw.  46.  [Vide  supra  tit.  Abate- 
ment C.  the  authorities  there  cited.] Except  where  antient  demesne  is  pleaded.     Dyer 

210.  in  margine.  Style  30.  Latch  83. So,  conusance  must  be  demanded  before  impar- 
lance, and  the  same  term  the  writ  is  returnable  after  the  defendant  appears ;  because  until  he 
appears  there  is  no  cause  in  court.  Sid.  103.  6  H.  7.  9,  10.  Welles  v.  Trahcrn,  Willes's 
Rep.  240. 

4.  Where  it  must  appear  tliat  inferior  Courts  have  a  Jurisdiction. 

Roll. Abr.545,  Inferior  courts  are  bounded,  in  their  original  creation,  to 
546.  (i)  Where  causes  arising  within  such  limited  jurisdiction :  hence  it  is  ne- 
the  style  of  the  (.ggg^j-y  for  them  to  ii)  set  forth  their  authority;  for,  as  hath 
court  must  be  *^  .  .        *^  .     .        t 

set  forth   and    been  already  observed,  {k)  nothing  shall  be  intended  within  the 

that  they  have  jurisdiction  of  an  inferior  court,  but  what  is  expressly  alleged  to 

power  to  hold  [jg  gQ^ 

plea  b/  pre-     *  _ 

*  See  further  tit.  "  Univebsities,"  infra, 

6cription> 
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scription,  or  by  letters  patent  of  the  king.  Roll.  Abr.  795.  Cro.  Eliz.  489.  Moor,  422. 
Owen,  50.  Nov,  35.  S.  C.  Cro.  Ja.  184.  49.1.  Yelv.  46.  Moor,  60 r.  [Where  the  style  of 
a  court  shall  he  helped  by  intendment,  see  Gibbons  v.  Roberts,  i  Salk.  265.  Where  a  sheriff 
is  empowered  by  a  private  act  of  parliament  to  take  inquisition  of  the  value  of  lands,  giving 
notice  to  the  owners,  the  notice  must  appear  on  the  back  of  the  inquisition,  to  shew 
that  he  hath  u  jurisdiction,  else  all  the  proceedings  will  be  quashed.  Rex.  v.  Mayor,  &c.  of 
Liverpool,  4  Burr.  2244.] — But,  where  the  proceedings  of  an  inferior  court  need  not  be  set 
forth  at  large,  but  by  way  of  taliler  processumfuit,  vide  z  Lev.  81.  3  Lev.  403.  Carth.  $-},. 
[2  Mod.  195.  Lord  Raym.  80.  i  Wils.  316.  2  Wils.  5.  Cowp.  20.  —  Greater  indulgence 
hath  of  late  years  been  shewn  to  inferior  courts,  and  the  presumption  hath  rather  been  in  fa- 
vour of  their  jurisdiction.  In  a  justification  under  the  process  of  an  inferior  court,  it  is  sufii- 
cient  to  state  that  a  plaint  was  levied  for  a  cause  of  action  arising  within  the  jurisdiction, 
without  setting  it  forth  at  length,  or  alleging  that  the  defendant  became  indebted  there. 
Cowp.  20.  3  T.  Rep.  185.]  —  (A)  Saund.  74.  Sid.  331.  Same  rule — whether  ////// bridge 
should  be  intended  within  the  jiu-isdiction  of  the  court  oi  Hull,  Lev.  289.  Vent.  72.  dubi- 
tatur,  Sf  vide  Style,  200.     Lev.  154. 

Therefore,  if  an  action  is  brought  on  a  [a)  promise  in  a  court  Roll.7Vbr.54^, 

below,  not  orjlj-  ^X\e  promise  but  tlie  consideration  must  be  alleged  546.    Several 

to  arise  within  the  inferior  iurisdiction ;  for  a  debtor,  who  lias  cases  to  this 

.         .  .     ,  »  purpose,     occ 

contracted  a  debt,  does  not,  b}'  coming  into  the  limits  of  such  [qo  i  Lev.  ;o. 

jurisdiction,  give  such  court  authority  to  hold  plea  thereof ;  nor  96.   137.  156. 

is  it  sufficient  to  allege  the  cause  of  action  within  the  jurisdiction  2  Lev.  87. 

of  the  court;  but  it  must  be  proved  upon  the  trial;  and  if  the  j  j'^ll"     ^■^* 

plaintiff  proves  a  consideration  out  of  the  jurisdiction,  it  cannot  ix\q.    2  Wils. 

be   given  in   evidence;  and  if  it  be,  the   defendant's  counsel  16.  Cowp.  20. 

(6)  may  propose  a  bill  of  exceptions,  and  upon  such  bill  of  ex-  Freem.  321. 

ceptions  the  judgment  will  appear  to  be  erroneous.  ^ .   \    J^^  . 

inferior  court  cannot  hold  plea  of  an  obligation,  contract,  battery,  or  other  transitory  action, 
if  it  was  not  made  within  the  jurisdiction  of  the  coui-t.  2  Inst.  231.  (6)  Where  he  must 
plead  to  the  jurisdiction,  and  if  such  plea  be  refused,  an  attachment  lies.  2  Inst.  229,  230. 
a  Lev.  230.  Raym.  189.  Mod.  81.  But  such  plea  must  be  put  in  ;jro/;m  persona,  and  whilst 
the  court  is  sitting,  and  oath  must  be  made  of  the  truth  thereof.  6  Mod.  146.  —  But  vide 
Carth.  402.,  that  a  plea  to  the  jurisdiction  need  not  be  on  oath,  as  a  foreign  plea  must.  By 
4  Ann.  c.  16.  ^  II.  no  dilatory  plea  is  to  be  received  without  affidavit  of  the  truth,  and  the 
affijiavit  must  state  that  the  plea  is  true  in  substance.  —  Where  upon  the  statute  of  Westmin- 
ster i.  c.  35.  a  prohibition  v.ill  be  granted.  Salk.  201.  pi.  5.  202.  and  by  F.  N.  B.  45,  46. 
2  Roll.  Abr.  317.,  though  the  defendant  by  plea  admits  the  jurisdiction,  yet  the  superior  court 
may  grant  a  prohibition;  but  in  2  Mod.  271.  Meudyke  and  Stint,  it  is  adjudged,  that  after 
verdict  and  judgment,  no  prohibition  lies ;  but  there  said,  that  if  any  matter  appears  in  the 
declaration,  which  sheweth  that  the  cause  of  action  did  r.ot  arise  infra  jiirisdiclionem,  a  pro- 
hibition may  be  granted  at  any  time:  so,  if  the  subject  matter  in  the  declaration  be  not  proper 
for  the  judgment  and  determination  of  such  court;  or  if  the  defendant,  who  intended  to  plead 
to  the  jurisdiction,  is  prevented  by  an  artifice,  as  by  giving  a  short  day,  or  by  the  attorney's 
refusing  to  plead  it,  iS:c.,  or  if  his  plea  be  not  accepted,  or  be  over-ruled;  in  all  these  cases, 
a  prohibition  will  lie  at  any  time,  a  Mod.  273.  —  W"h ere  trover,  trespass,  or  false  imprison- 
ment lies.  22E.  4.  31.  xoH.  6. 13.  As,  where  in  an  action  of  false  imprisonment,  the 
defendant  justified  tlie  apprehending  of  the  plaintiff  by  virtue  of  a  parol  command,  and  the 
prescription  being  that  it  must  be  by  precept,  (which  must  be  understood  in  writing,)  the 
plaintiff  had  judgment.  Hob.  6;^.  But  an  officer  may  proceed  on  his  duty,  and  execute  a 
process,  though  there  be  no  cause  of  action,  or  though  it  arose  out  of  the  jurisdiction,  unless 
the  contrary  appeal's  to  him.     Salk.  202. 

But  here  a  distinction  must  be  observed  between  counties  pa-  Saund.  74. 
latine  and  other  inferior  courts  ;  for  a  county  palatine  is  a  ge-  Peacock  and 
neral  court  for  all  the  subjects  of  the  palatinate,  and  not  merely  ^.^j^' ^^J'^^'g^^- 
for  the  causes  arising  within  that  palatinate;  for  if  a  debtor  goes       '  ^^^' 
from  a  foreign  county  into  a  palatinate,  his  obligations  go  along 
mih  him,  as  much  as  if  he  went  from  one  kingdom  into  another ; 

and 
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and  if  it  were  otJiervvise,  a  palatinate  jurisdiction  trould  be  a 
shelter  and  asylum  to  debtors,  for  no  process  but  the  supreme 
prerogative  process  runs  there ;  and  therefore  it  is  determined, 
that  though  the  cause  of  action  be  out  of  the  palatinate,  yet  if 
the  party  be  a  subject  of  that  palatinate,  as  he  is  by  coming  into 
that  dominion,  that  the  action  may  be  brought  against  him 
there. 
Roll.  Abr.546.  In  an  action  upon  the  case  in  the  court  oi  Launcesfon  in  Cor- 
adjudged.  7mhia,  if  the  plaintiff  declares,  that  whereas  he  wa?  an  attoi'ney 

of  the  hundred  court  of  Stratton  in  Cornubia^  the  defendant 
having  communication  with  J.  S.  of  the  said  office  of  the  plain- 
tiffj  said  these  scandalous  words  of  him  within  the  jurisdiction  of 
Xhc  ?,a.id  convt  o^  Lannceston,  Thou  art  a  cheater,  8^X1  after  ver- 
dict for  the  plaintiff,  and  damages  given,  the  judgment  was  re- 
versed upon  a  writ  of  error;  for  the  jury  could  not  inquire 
whether  the  plaintiff  was  an  attorney  of  the  hundred  court  or 
not,  being  out  of  their  jurisdiction;  and  this  was  the  principal 
cause  of  the  action. 
Lev.  50.  Ram-       If  in  the  marshal's  court  the  plaintiff  declares,   that  in  consi- 

sayandAtkin-  Jgration  the  plaintiff,  at  the  request  of  the  defendant,  had  taken 
son,  adiiideed,        .        ^  ^        ,  .  '        ,  1  ,  .      ^^  „     '  ,       , 

and  the  jiid"-  P'^"is  to  procure  hnn  a  lease  or  an  house  ni  Holborn ;  the  de- 
ment in  the  fendant  aj)ud  S.  infra  jur.,  SfC.  promised  to  pay  him  10/.  SfC,  this 
Marshalsea  is  not  sufficient  to  entitle  the  court  to  a  jurisdiction;  in  as  much 
reversed.  Sid.  ,^g  j,.  j^^^g  j-^^j.  j^ppg.^j.  fj-j.^  Holborn,  where  the  house  stands,  is 
(«)  Judgment  ^^ithin  the  jurisdiction,  and  the  jury  are  not  only  to  try  the  pro- 
upon  an  as-       mise,  [a]  but  the  consideration  also. 

$umj}sU,m  consideration  that  the  plaintift' would  solicit  a  cause  in  Chancery,  reversed  for  want 
of  jurisdiction.  Vent.  a8.  %  vide  Lev.  389.  i  Vent.  73.  —  Where  in  debt  against  an  heir,  if 
he  pleads  ricns  per  dUcent,  the  plaintiff  must  reply  assets  within  the  jurisdiction.  Roll. 
Abr.  494. 

Sid.  87.  Raym.       In  an  indebitatus  assumpsit  for  money  for  a  cow  sold,   it  must 
75.    Ley.  96.    appear  that  the  sale  was  within  the  jurisdiction;  for  the  beiag 
S?P.  Vent!^.*  Jnt^i^bted  there  does  not  necessarily  imply  that  the  sale  was  there, 
143.  3  Lev.  87.  for  he  that  is  indebted  in  one  place  is  so  in  every  place. 
Jones  330.  S.  P. 

Drake v.Beare,       In  debt  for  rent,  upon  a  lease  made  infra  jur.  of  an  inferior 
Lev.  104.  Sid.  court,  it  must  appear  also,  that  the  lands  lie  within  the  jurisdic- 
Vent.  2-    tion;  for  if  part  of  the  cause  arises  within  the  inferior  juris- 
diction, and  part  without,  the  inferior  court  ought  not  to  hold 
plea. 
Sid.  ^s-  95-  I"  ^^'»  action  for  calling  the  plaintiff  'uchore,  by  which  she  lost 

Raym. 63. Lev.  her  marriage,  the  loss  of  the  marriage  must  be  laid  within  the 
g^p     roA°he  jurisdiction,  because  the  words  are  not  actionable  without  spe- 
lo'ss'ofmar-     cial  damage, 
riage  is  the  gist  of  the  action,  Sf  vide  Sid.  343.  Lev.  153.     Keb,  798.  837.    March,  48. 

Roll.  Abr.  546.  But,  if  in  an  action  upon  the  case  in  the  court  of  Bath,  in 
Howel  and  com.  Somerset,  the  plaintiff  declares  that  he  was  a  tailor,  and  that 
Jreland,  Lro.  jj^  ^^.g j  ^^^  ^^:^^  ^^^  ^^^,  several  persons  inhabiting  tarn  infra  civi" 
Jones,  450.  tatemprcedict.,  quam  alibi  infra  regnum  Anglia,  and  the  defendant, 
S.  C.  to  scandalize  him  in  his  said  art,  said  these  words  of  him:  Thou 

hast 


lOI 

S.  C. 
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kasi  stole  as  much  cloth  out  of  my  suit  and  cloak  vjhkh  thou  madest 
fm-  me,  as  did  make  thy  wife  a  waistcoat ;  by  which  he  lost  his 
customers;  the  action  lies  in  that  court,  notwithstanding  the 
allegation  qua)n  alibi  infra  regnum  Anglice,  for  that  is  only  mat- 
ter in  aggravation  of  damages. 

So,  it'  in  the  court  of  H.  the  plaintiff  declares  that  he  lent  Sid.  151.  i8a< 
his  horse  at  H.  for  the  defendant  to  ride  to  B.  and  that  the  de-  Vent.  73. 
fendant  assumed  at  H.  to  re-deliver  him,  this  is  well  enough ; 
for  it  is  not  the  riding,  but  the  re-delivery,  which  is  the  cause 
of  the  action. 

So,  in  a  writ  of  error  of  a  judgment  in  the  Palace  Court,  in  Salk.  404. 
an  action  on  the  case,  wherein  the  plaintiff  declared,  that  such  a  *  Ld.  Raym, 
day,  in  such  a  parish  in  the  county  of  Middlesex,  he  delivered  ^nfi'Da^JJ"''*" 
to  the  defendant  (being  an  inn-keeper)  a  gelding,  safely  to  be  g  Mod.  223. 
kept  in  his  inn,  and  that  he  suffered  him  to  be  taken  oiit  of  his  S.C.iiMod.7. 
stable,  and  rid  so  immoderately  that  the  gelding  was  spoiled; 
it  was  objected  as  error,  that  the  riding  did  not  appear  to  be 
within  the  jurisdiction  of  the  Marshal's  Court;  but  per  cur.  in 
actions  in  inferior  courts,  it  is  necessary  that  every  part  of  that, 
which  is  the  gist  of  the  action,  should  appear  to  be  within  their 
jurisdiction ;  otherwise,  of  such  matters  as  are  inserted  only  for 
aggravation  of  damages,   and  might   be  omitted,  and  yet  the 
action  remains,  as  in  this  case;  and  therefore  the  judgment  was 
affirmed. 

(E)  What  is  incidental  to  all  Courts  in  general. 

IF  the  king  grants  a  court  by  letters  patent,  to  a  corporation  of  Roll.Abr,526. 

a  town   to  hold  pleas,  &'c.  in  this  case,  though  there  is  not  ('^^  ^"'-  "-"fy 
1  .     ^1  f     .  1  1     M-ii'  •        ^  ^     r   \  cannot  make  a 

any  clause  m  tiie  patent  to  make  a  bauiri  or  serjeant  to  (a)  exe-  bailiff  to  exe- 

cute  the  process  of  the  court,  and  to  return  juries,  yet  it  is  cute  writs  of 
incident  to  their  grant  to  do  it;  for  otherwise  they  cannot  hold  inquiry  of  da- 
ft court.  *"  mages,  without 

a  clause  in  the 
patent  fpr  that  purpose.    Roll.  Abr.  536. 

Every  court  of  record,  as  incident  to  it,  may  injoin  the  people  Vide  each  re- 
to  keep  silence,  under  a  pain,  and  impose  reasonable  fines,  not  spective  court, 
only  on  such  as  shall  be  convicted  before  them  of  any  crime  on  a  ^  ^.^  }'    \^'^' 
formal  prosecution,  but  also  on  all  such  as  shall  be  guilty  of  any  g  (jg  38.  b. 
contempt  in  the  face  of  the  court,  as  by  giving  {b)  opprobrious  n  Co.  43.  b. 
language  to  the  judge,  or  obstinately  refusing  to  do  their  duty  Cro.Eliz.  581. 

as  officers  of  the  court,  and  may  immediately  order  them  into  '"^- ^45-  L.  or 

,  J  J  J  contpmnts  in 

custody.  the  face  of  the 

court,  courts  not  of  record  may  commit.]  (b)  As  was  the  case  of  one  Redding,  who  was 
convicted  of  tampering  with  Bedloe,  one  of  the  king's  witnesses,  in  the  popish  plot,  and  en- 
deavouring to  make  Bedloe  deny  what  before  he  had  affirnied,  concerning  several  great 
persons  engaged  in  the  plot;  for  which  he  was  adjudged  to  pay  1000/.,  to  stand  in  the  pillory, 
and  to  be  imprisoned  for  a  year;  and  this  conviction  being  before  commissioners  of  oyer  and 
terminer,  of  whom  Sir  Thomas  Jones,  and  Sir  William  Dolben,  judges  of  B.  R.  were  two ; 
he  afterwards,  being  set  at  liberty,  came  into  B.  R.  with  an  information  against  all  the  com- 
missioners of  oyer  and  terminer,  and  after  having  demanded  the  justice  of  the  court,  he  said, 
tbat  Sir  Thomas  Jones,  and  Sir  William  jDoldenf  contrary  to  Mn^na  Chart  a,  the  king's  oath, 

and 
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and  their  oath,  have  mined  me;  for  which  words  (a  record  heintr  presently  made  of  them  J 
he  was  adjudged  to  be  fined  500/.,  and  imprisoned  till  payment  of  it;  to  find  surety  for  his 
good  behaviour  for  seven  years;  and,  being  a  barrister  at  law,  his  gown,  by  order  of  the  court, 
was  pulled  over  his  cai's  by  the  tipstafll 

Lamb.  403.  The  courts  of  record  (fl\  as  incident  to  them,  have  a  power  of 

Lev.  159.  protecting  from  arrests,  not    only  the  parties  themselves,  but 

RavrrKioo         ^^^o  all  witnesses  euncio  <$' ^'cdetindo ,-  for  since  they  are  obliged 
JBro.  Privilege,  to  appear  by  the  process  of  the  court,  it  would  be  unreasonable 
3j.  Mod.  66.    that  they  should  be  molested  whilst  paying  obedience  to  it. 
10  Mod.  ^22' 

Keb.  845.  (a)  , 11  This  protection  is  not  confined  to  courts  of  record,  but  is  incidental  to  all 
courts.  It  is  ■lue  indeed  to  persons  attending  in  the  character  of  parties  or  witnesses  on  an 
ai'bitrator  under  a  rule  of  nisi  prius,  or  on  couuuissioners  of  bankrupt,  for  these  sit  in  the  na- 
ture of  a  court  in  the  adaiiui..tration  of  justice.  And  it  is  equally  due,  whether  the  attend- 
ance be  voluntary',  or  under  the  compulsion  of  a  suhjiceiia.  Arding  v.  Flower,  8  T.  Rep.  534, 
Ex  parte  King,  j  Ves.  312.I) 
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(A)  Of  the  Original  and  Antiquity  of  Parliaments. 

(B)  Of  the  Persons  of  whom  it  consists. 

(C)  Of  the  Manner  of  their  Summons  and  assembling, 

(D)  Of  Elections:  And  herein, 

1.  OftheEledorSy  and  their  Qiialifications. 

2.  Of  the  Elected,  and  their  Qualifications. 

3.  Of  the  Duty  of  Returning  Officers,  and  the  Remedies 

against  them,  [and.  herein  of  the  Mode  of  proceediiig 
zipon  Complaint  of  undue  Elections.'] 

(E)  Of  the  Method  of  passing  Bills. 

(F)  Of  the  Continuance,  Adjournment,  Prorogation, 

and  Dissolution  of  the  Parliament. 

(G)  Of  the  Jurisdiction  of  the  House  of  Lords. 
Of  the  Privileges  of  Members,  vide  tit.  Privilege, 
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(A)  Of  the  Original  and  Antiquity  of  Parliaments. 

"T^O  trace  out  exactly  the  original  and  antiquitj^  of  the  supreme  Co.  Lit.  no. 

court  of  Parliament,  whose  transcendent  jurisdiction,  saith.4  Inst.  36. 
my  Lord  Coke^  is  such,  that  it  makcth,  enlargeth,  diminishcth, 
abrogateth,  repealeth,  and  reviveth  laws,  statutes,  acts,  and  or- 
dinances concerning  matters  ecclesiastical,  capital,  criminal, 
common,  civil,  martial,  maritime,  S^c. ;  and  to  point  out  the  Se- 
veral alterations  it  met  with,  and  how  it  rame  to  be  modelled 
into  the  shape  we  see  it  at  this  day,  seems  indeed,  if  not  impos- 
sible, a  work  of  the  greatest  difHcultv.  Bnt  this  difficulty  is  not 
to  be  attributed  to  any  peculiar  defect  in  our  constitution,  but 
only  to  time,  the  loss  and  destruction  of  our  records,  especially 
in  the  barons'  wars.  Nor  have  the  prejudices  and  different 
views  which  conducted  the  pens  of  those  who  have  written  on 
this  subject,  helped  a  litde  to  obscure  and  perplex  tlie  matter. 

Plowever,   it  appears  by  those  lights  which  we  have  still  re- 
maining, and  from  the  inquiries  and  reasonings  of  our  best  an- 
tiquaries, that  there  hath  always  been  something  of  the  nature  Spclm.  Glosi. 
of  a  parliamentary  assembly,  as  ancient  as  any  thing  which  we  in  verb.  Pari. 

know  of  our  constitution,  in  which  the  people  shared  with  the  ^p'™  ^     |S 
1      1      .  1     •  mi  •  1  I  •  01  the  Lom- 

prnice  in  the  legislative  power.      1  nis  assembly  was  sometimes  nions,  99. 

called  magnates  regni,  amies  regni  v.obileSy  firoce'res  S^^Jideles  regniy 
nniversitas  rcgjii,  commurdtas  reg7ii,  discretio  toiius  7'egm\  ge?ierale 
tonciliitm  regni,  Sfc. 

In  the  Saxon  times,  the  general  court  of  the  whole  kingdom  Wilk.  L.L. 
was  the  Wittingham  Mote  or  Witenagemote,  to  which  were  sum-  Saxon.  205. 
moned  the  earls  of  each  county,  and  the  lords  of  each  leet ;  and     '  ^^ '^  24/. 
likewise  {a)  representatives  of  towns,  who  wei'c  chosen  by  the  MirrorjC.j.jJa. 
burgesses  of  the  towns,  and  appeared  on   the  king's  summons,  {a)  St  Robert 
This  court  met  once  a-year  at  least,  and  generally  twice,  about  ^|'''^''«  says, 
Easter  and  Michaelmas.  ^^tde,  ^sJIZn, 

and  Camden,  prove  the  commons  to  be  part  of  this  court;  but  they  do  not  prove,  ,says  he, 
that  they  were  elected,  or  that  they  consisted  of  knights,  citizens,  and  burgesses.     Sir  Robert 

Atkins  of  the  Jurisdiction  of  Parliaments,  25. In  the  preface  to  Fortescue,  of  absolute  and 

limited  Monarchy,  78.,  it  is  said,  that  by  reading  the  Saxon  laws,  and  the  prefaces  and  pre- 
ambles to  them,  it  will  appear,  that  the  commons  of  England,  always  in  the  Sa.ron  times, 

made  part  of  that  august  assembly. Spehn.  Gloss,  verb,  mbsidium,  the  commons  attended 

in  extraordinary  cases,  as  in  granting  new  aids  and  taxes,  asDanegelt,  &c.  and  Maddox,  c.  7, 
8,  9.  agrees  herein,  and  gives  us'a  full  account  of  those  aids  and  taxes,  which  he  says  M'ere 
but  seldom  raised;  the  king,  in  those  days,  being  abundantly  s'j[)plied  by  his  antient  demesne 
lands,  fines,  forfeitures,  &c. 

Upon  the  coming  in  of  William  the  Conqueror,  every  person  See  Wrighi'* 
found  in  arms  against  him  forfeited  his  whole  estate,  in  which  he  lenurei. 
placed  his  Nm-mans ,-  and  he  compelled  all  those  who  were  not  in 
arms  against  him,  to  take  out  patents  of  their  lands  to  hold  of 
himself;  and  in  order  to  this  he  made  a  general  survey  of  tlie 
v/hole  kingdom,  which  vv'as  called  domesday,  and  changed  the 
nature  of  the  tenures,  which  in  \hQ  Saxon  times,  was  allodial,  into 
feudal,  to  be  holden  of  himself  by  knights'  service ;  and  by  this 
means  made  the  property  of  their  estates  depend  on  their  alle- 

VoL.  II.  D  d  giance 


405  COURT  OF  PARLIAMENT. 

giance  to  him :  and  hence  it  is,  that  all  lands  are  said  to  be 
holden  mediately  or  immediately  from  the  crown, 
(a)  In  Edward       The  baronies  and  earldoms  were  anciently  created  by  grant- 
the  Third's       \^„  gQ  many  knight's  fees,  viz.  if  the  grant  consisted  of  i-jl, 
time,  when  the  /   ?i     :   u^-  'f        *i  ^  1111.111  7  • 

modus  tevnendi  ^"'  Knights  ices,  the  party  was  compellable  to  hold  j5^r /;fl'ro7zz«7?2  ,- 

par/iamentum  and  he  that  had  twenty  knights'  fees,  to  hold  as  an  earl  (b).  But 
is  supposed  to  when  those  grants  came  to  be  lost  by  time,  they  held  both  their 
have  been  honours  and  estates  by  the  prescriptive  right  of  possession.  The 
thought  thc^  earls  and  barons  were  wont  to  grant  out  lands  to  other  vassals, 
usuafsubsist-  to  do  certain  duties,  which  depended  on  the  bounty  and  agree- 
ence  of  a  ment  of  the  first  g'antor;  and  hence  came  all  the  fruit  of  the 
'^"'■"i'^^'^^"!^  feudal  tcnui-e,  as  wardship,  marriage,  relief,  t^r.,  but  those  who 
30/  pcranmiw  ^^^^^  immediately  from  the  crown,  were  called  tenants  in  capite, 
that  of  a  baron  and  did  suit  only  to  the  king. 

400  marks,  and  that  of  an  earl  40c/..  But  Seld.  (tit.  Hon.)  is  of  opinion,  that  there  was  no 
certain  number  of  knights'  fees  necessary  to  make  a  baron  or  earl,  but  that  they  consisted  of 
so  many  knights  fees  as  ■were  contained  in  the  charter.  (| Though  this  MS.,  called  Modus 
tenendi  par/iamentiini,  has  been  frequently  referred  to  by  Lord  Coke  as  a  genuine  piece  of  an- 
tiquity, yet  its  authority  has  been  long  since  fully  disproved  by  Mr.  Seldcn  and  Mr.  Prynne  ;  the 
former  supposing  it  to  have  been  an  imposture  of  the  time  of  Edward  3.  and  the  latter  making 
it  an  invention  as  late  as  the  31  Henry  6.  But,  later  thanihe  time  of  Edicard  3.  it  cannot 
well  be  ;  for  it  would  not  then  have  been  entered  (as  part  of  it  is)  in  Arinidcl's  Register  for  a 
piece  of  real  antiquity,  without  any  suspicion  of  its  forgery.||  [(i)  The  feudal  peerage  was  origi- 
nally territorial ;  not  attached  to  the  person,  but  to  the  possession  of  the  feudal  estate.  "  The 
"  first  form  of  the  creation  of  an  earl,"  according  to  the  author  of  the  Essays  on  British  An- 
tiquities, quoted  by  Sir  J,  Dalrymple  in  his  Essay  on  Feudal  Property,  c.  8.,  "  was  that  of  a 
"  grant  of  an  ofBce  over  a  county.  When,  by  the  multiplication  of  earls,  the  earldoms  were 
"  become  more  niunerous  than  the  counties,  the  form  was  to  erect  a  particular  estate  into  an 
"  earldom  or  county,  which  was  ail  that  was  necessary  to  bestow  upon  the  proprietor  the 
"  territorial  dignity.  Afterwards,  when  the  notion  of  personal  honour  crept  in,  certain  so- 
"  lemnities  were  used  at  the  creation  of  a  peer,  such  as  girding  him  with  a  sword,  covering 
"  his  head  with  a  cap  of  honour  and  circle  of  gold,  all  of  them  marks  of  personal  respect, 
"  And  now,  both  in  England  and  Scofland,  the  notion  of  territorial  dignity  being  quite  worn 
"  out,  an  earl's  patent  is  so  framed,  as  to  import  a  mere  personal  dignity,  without  relation  either 
"  to  office  or  to  land."]  ||The  title  o?  ArtindclvioixXdi  seem  to  be  territorial,  and  hath  indeed  been 
declared  twice  by  parliament  to  be  real  and  local,  as  in  Rot.  Par!,  vol.  4.  441 — 448.,  and  in  the 
preamble  of  a  private  act  of  3  Car.  i.  c.  20.  And  so  would  the  baronies  of  Berkeley  and  Aber- 
gavenmi  seem  to  be  :  indeed  these  three  dignities  have  been  considered  as  so  inseparably  united 
to  certain  estates,  that  they  have  gone  to  an  heir-male,  when  entitled  to  those  estates  under 
an  entail,  in  preference  to  an  heir  general.  Cruise  on  Dignities,  52 — 67.  By  st.  13  Car.  2. 
c.  24.  §11;  it  is  declared,  that  nothing  in  that  act  "  shall  infringe  or  hurt  any  title  of  honour, 
"  feudal  or  other,  by  which  any  person  had  or  might  have  a  right  to  sit  in  the  lords*  house  of 
"  parliament,  as  to  his  or  their  title  of  honour,  or  sitting  in  parliament,  and  the  privileges 
"  belonging  to  them  as  peers,"  —  In  the  case  of  the  barony  of  Fitzwalter,  which  was  heard 
before  the  privy  council  in  1669,  the  counsel  for  one  of  the  claimants  affirmed,  that  the  same 
was  a  bai'ony  by  tenure,  which  was  denied  by  the  counsel  on  the  other  side,  who  oflered  to 
argue  upon  it.  "  Upon  which  both  parties  being  ordered  to  withdraw,  and  the  nature  of  a 
"  barony  by  tenure  being  discussed,  it  was  found  to  have  been  discontinued  for  many  ages, 
**  and  not  in  being,  and  so  not  iit  to  be  revived,  or  to  admit  any  pretence  or  right  of  succes- 
"  sion  thereupon.  And  the  pretence  of  a  barony  by  tenure  being  declared,  for  weighty  rea- 
"  sons,  not  to  be  insisted  on,  the  counsel  were  called  in,"  <S:c.    See  too  Madox's  Baron.  Angl.jj 

Of  the  several       Also,    JVilliavi   the  Conqueror  erected    a   new  court,  called 
officers,  and      curia  or  aula  regis,  composed  of  his  principal  officers  of  state ; 
the  manner^oi  ^.^  -which,  when  any  matter  of  moment  was  in  agitation,  as  levying 
this  court  vide  ^  "^w  war,  raising  an  escuage,  t^c,  were  called  most   of  the 
MaddoXjC.3,3.  barons,  and  chief  persons  who  held  in  capite,  and  they  trans- 
acted all  business  civil  and  criminal,  and   also  that  relating  to 
the  revenue,  and  were  the  great  court-baron  of  the  kingdom, 
where  every  thing  done  therein  was  said  to  be  done  per  conci- 
lium 
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limn  rcgJii.     It  was  in  the  election  of  the  king  to  summon  which 

of  his  attendants  he  pleased  to  this  court;  and  such  attendance 

being  deemed  a  burthen  in  former  days,  the  barons  were  seldom 

called,  especially  when  they  rose  to  that  grandeur  as  to  make 

such  a  concourse  formidable  to  the  king. 

In  this  great  assembly  of  parliament,  it  seems  plain,  that  in  MaJJox,  491, 

the  first  reigns  after  the  cou(]uest,  the  connnons  o^  England  were  wliere  there  ii> 

no  part,  antl  therefore  the  tenants  in  antient  demesne,  who  used  ^  notuble  re- 

to  maintain  the  king's  table,   and  also  those  who  held  by  bur-  ^^^    j,c  ^.on- 

gage  tenure,  as  by  certain  rent,   setting  out  ships  in  the  navy,   rio7i's  being  tal- 

^r.,   according  to  the  nature  of  their  patents,  were  w'ont,  upon  la2;ed,  and  alsof 

nny  extraordinary  expedition,  besides  the  duties  of  their  tenure,   "'-"^""'ited  for 

to  grant  an   aid  to  the  king,  which  was  demanded  of  them  by  and  upon  such 

the  justices   itinerant,  and  which,   if  they  refused  to  pciy,  the  decimation 

king,  at  the  end  of  the  expedition,  might,  with  the  advice  and  they  were 

consent  of  his  council,  tallafje  them  to  a  tenth  of  all  their  estate,   o''"g^'|  to 
1^^^  f  "iii^         1^1  1  -1     swear  to  the 

but  not  to  more ;  tor  none  could  be  taxed  at  pleasure  but  vil-  value  of  their 

leins,  and  those  who  held  by  base  tenure.  goods.    Vide 

Ryley,  516. 

The  great  controversy,   with  respect  to  the  original  and  anti-  («)  Petit,  Sir 
quity  of  parliaments,  relates  chiefly  to  the  power  and  first  form-  Rohert  At- 
ation  of  a  house  of  commons  after  the  conquest,     {a)  Some  have  ^^^  jurisdic- 
asserted  that  they  have  been  always  part  of  the  ancient  constitu-  tion  of  Parlia- 
tion,  and  that  the  commons  o\  England,  b}^  their  representatives,  ments,i4.,  and 
have  always  composed  a  part  of  that  august  assembly;  (Jb)  others  ?*|^^^' 
hold,  that  the  house  of  commons  was  formed  49  H.  3.  when  the  j^j^  BHtan^nia" 
king  had  given  a  total  overthrow,  at  the  battle  of  Evesham,  to  13,,  dates  the' 
Symon  Mowiffort,  Earl  of  Eeicesier,  and  the  barons  that  adhered  original  of  the 
to  him.     And  to  derogate  from  the  power  of  the  con.imons,  and  commons,  as 
to  lay  aside  parliaments,  a  notion  w-as  propagated  in  King  Charles  parliament^ 
the  Second's  reign,  that  they  first  arose  by  the  art  and  manage-  and  as  no\r 
ment  of  Si/mo?i  Mount  ford,  to  be  a  balance  to  the  crown  and  elected,  from 
peerage;  and  that  their  first  institution  was  the  invention  of  a  ,  ^^,^9^^-3-. 
rebel  to  serve  a  particular  purpose,  (c)  h"^  it^^'^;  J^-, 

entiqiio  scriptore,  but  does  not  name  his  author ;  and  herein  he  is  followed  by  Pryn,  in  his 
plea  for  the  lords,  182.,  Dugdaje  in  his  Orig.  Jur.  18.,  Heylin's  life  of  Land,  91.,  Brady, 
in  his  answer  to  Petit,  133,  &c..  Sir  Robert  Filmer,  in  his  Freeholder's  Grand  Inquest,  18., 
and  others,  who  think  themselves  sufficiently  supported  in  this  opinion,  because  tlie  first  writ 
of  summons  of  any  knights,  citizens,  and  burgesses,  now  extant,  is  not  ancienter  than  49  H.  3. 
II  There  is  supposed  to  be  an  earlier  vtrit  of  summons  extant;  one  directed  to  the  sheriff  of  i?erf- 
fordshire  and  BucMnghamshirc,  requiring  two  knights  to  be  sent  for  each  of  those  counties. 
It  is  found  in  the  close  roll  of  the  thirty-eighth  of  Henry  the  Third,  and  is  set  out  at  length 
by  Dr.  Bmd?/,  and  relied  upon  by  himself  and  his  antagonists  to  prove  their  opposite  doctrines; 
but  seems  to  be,  as  Mr.  Liiders  has  ingeniously  and  satisfactorily  shewn,  of  the  highest  im- 
portance to  prove  wliat  neither  side  has  collected  from  it,  namely,  the  gradual  and  partial 
introduction  of  representatives  into  parliament.  Luders's  Tracts,  313.  (c)  Among  the  close 
rolls  of  the  twenty  fourth  of  Edward  the  First,  there  is  a  writ  of  summons  to  parliament 
which  hath  these  words  :  "  Sicut  lex  justissima,  provida  circumspectio7ie  sacroriim  principum 
"  stabilita,  hortatur,  ut  quod  omnes  iaiigit  ab  ovinihus  approbeliir,  sic,  et  innuit  evidcnter,  ut 
"  communibus  pericn/is  per  remedia  provisa  covimunitcr  obvietur."  Upon  which  Lortl  Lyttel- 
ion  obsen'cs,  that  "  if  the  Euri  of  Leicester  had  been  the  first  who  apphed  this  maxim  to  the 
•*  constitution  of  English  pai'liaments  or  great  councils,  it  would  have  been  impossible  for 
*'  Edward  the  First  to  have  grounded  it  on  a  law  provida  circnmspectione  sacrorivi  principum 
•*  stabilitam.  Nor  could  he  have  used  that  expression,  ii'  he  himself,  or  his  father  had  intro- 
•*  duced  the  practice  of  summoning  the  commons  to  those  assemblies."  Hist.  H.  2.  389. — 
It  i*  well  observed  by  Dr.  Attcrbury,  that  "  had  the  commons  first  been  called  when  the  king 

D  d  2  "  wa« 
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"  was  under  a  force,  and  in  the  hands  of  Simon  Mount/art;  as  soon  as  that  force  had  been 
*•'  removed,  and  the  king  at  liberty,  such  a  practice,  so  iirbeorun,  would  certainly  have  been 
"  discontinued  :  whereas  we  find,  on  the  contrary,  that  the  last  eight  years  of  Henri/  3.  and 
"  the  first  seventeen  of  Edward  i.  affords  us  frequent  instances  of  it.  "  And  (which  deserve* 
"  our  notice)  it  then  grew  to  be  most  frequently  used  and  most  unalterably  fixed,  when  Ed- 
ward I.  one  of  the  most  potent  and  glorious  inonarchs  tliatever  swayed  the  Eng/iJi  sceptre, 
"  was  arrived  at  the  utmost  pitch  of  his  power  and  grandeur.  So  far  is  that  excellent  consti- 
"  tution  of  parliament  we  at  present  live  under  from  o^\•ing  its  rise  to  the  weakness  of  our 
"  princes  and  the  encroachments  made  by  rebellious  subjects  upon  their  royal  authority." 
Rights,  &c.  of  Convocation,  p.  342.  There  is  another  passage  in  the  same  book  to  shew,  that  the 
commons,  properly  so  called,  had  an  interest  in  parliament  before  the  49  Henri/  3.  and  that 
this  could  not  be  the  era  of  their  first  introduction  into  it,  which  is  too  material  to  be  omitted. 
"  Had  such  a  change  happened  all  at  once  in  this  point  of  time,  which  some  learned  per- 
"  sons,  whom  for  their  great  skill  in  our  EngHah  antiquities  I  honour,  have  pitched  upon, 
"  some  of  our  English  annals  would  to  be  sure  have  taken  notice  of  it,  which  yet  I  do  not 
"  find  that  any  one  of  them  has  done.  On  the  contrarv',  several  of  them  speak  of  the  parlia- 
"  ments  preceding  this  in  terms  that  imply  them  to  have  been  at  least  as  numerous.  For  in- 
"  stance,  a  parliament  in  the  48  Henry  3.  is  thus  described  by  Math,  oi' Westminster :  Maxima, 
coadunatur  congregatio  Londini  procerum  Sf  cceterorum  jircelatorum  regni,  quanta  non  est 
"  visa  longo  tempore  in.  AngM  ;  and  of  another  in  the  same  year  he  says,  Alagnum  celebratum 
"  est  parHamcntum  Londini;  the  very  word  that  is  used  in  "that  o(  a()  Henri/  3.  by  the  annals 
"  of  U  aver/ci/,  which  IVykes  passes  over  with  this  mention  only,  Convocatio  nnn  minima  pro- 
"  ceriim  Angiicorum.  TJiis  was,  I  know,  a  very  busy  and  bloody  year,  and  bred  much  busi- 
**  ness  for  the  pens  of  our  historians.  However,  no  passage  in  it  could  be  more  considerable 
"  than  this  of  the  enlargement  of  our  great  councils,  had  it  then  newly  happened,  nor  would 
«  have  better  deserved  to  be  recorded^  When  the  clause,  Frccmunientes,  was  first  inserted 
"  into  the  bishop's  writ,  our  histories  take  notice  of  it ;  and  so  they  would  (some  of  them  at 
"  least)  of  these  new  writs  for  the  knights,  citizens,  and  burgesses,  had  they  then  first  issued 

*  out.  It  is  true,  the  same  objection  lies  against  fixing  the  date  of  this  change  in  any  year, 
**  if  it  were  necessary  to  fix  it  in  any,  which,  I  suppose,  it  is  not,  the  alteration  being,  as  I 
"  appri?hend,  not  made  all  at  once  by  any  sudden  and  violent  shock  in  the  government,  but 
"  introduced  leisurely,  by  easy  degrees,  according  as  the  exigencies  of  the  times,  and  the  de- 
"  signs  of  the  parties  then  contending,  either  for  empire  or  liberty,  would  allow  it,  the  barons 
"  favouring  the  growth  of  the  commons'  interest  in  parliament,  as  promising  themselves  from 

*  thence  an  assistance  towards  making  their  stand  against  the  crown ;  and  the  king  hoping 
"  also,  bv  their  means,  to  be  the  better  able  to  curb  his  troublesome  barons."  Rights,  &c.  of 
Convocation,  p.  337,  338.  That  the  introduction  of  the  commons  into  parliament  was  gra- 
dual, see  Mr.  Luder's  Tracts,  Millai-'s  Historical  View  of  the  English  Government,  v.  2.  c.  6. 
Kurd's  Moral  and  Political  Dialogues,  v.  2.  p.  152.  157 — 159.  168.  || 

Spelm.  Gloss.  But,  as  neither  of  these  accounts  seems  to  be  the  true  one^ 
69.  Seld.  tit.  d^Q  niost  probable  opinion  is,  that  the  house  of  commons  was 
r<z)ljut^atwhat  i^^stituted  by  the  crown,  as  a  balance  to  the  barons,  who  were 
time  they  first  gi'o^vn  very  opulent  and  numerous,  and,  as  appears  by  their 
tat,  or  were  Avars,  very  uneasy  to  the  crown;  hence  we  find,  that  upon  the 
first  digested  escheat  of  anv  baronv  for  want  of  issue,  or  by  forfeiture,  the 
mtoonehouse,  ii''i  •..       /  •    ^  n       j-  ^  -\  i  .'  •    1         ^  ^1 

with  the  re-      crown  parcelled  it  out  nito  smaller  districts;  and  tnis  begot  the 

presentatives  distinction  between  the  barones  majores  and  barones  minores, 
of  cities  and  These  barones  minores  held  by  knights'  service,  and,  being  too 
boroughs, does  numerous  to  be  all  called  to  parliament,  were  allowed  to  {a)  sit 
pear.  By  some  ^^  representation.  Hence  v/e  have  the  writ  to  chuse  duos  milites 
opinion*,  they  gladiis  cinctos.  To  these  were  added  representatives  of  cities  and 
at  first  sat  with  ancient  boroughs,  who  being  equally  concerned  \\\\h  \he  baroyies. 

the  barones  mirwres  in  all  aids  and  taxes,  it  was  reasonable  thev  should  share 
VI a] ores ;  and         ...    ^1  •      ^1  »      1     1  •  ^•  <-     .. 

hence mvLord  ^^'''"  them  in  tnose  matters.     And  tins  policy  was   set  on  toot 
Colce  says,  that  as  a  matter  of  the  greatest  service  to  the  crown,   both  for  the 
lords  and  com-  balancing  of  the  peerage,  and  more  conveniently  taxing  of  the 
mons  at  first      people. 
sat  together,      *       '■ 

and  made  one  house  of  parliament.  4  Inst.  2.  i'f/f/f'^  does  not  determine  the  point,  but  say 
that  it  was  attempted,  1 7  John,  to  brin^j  in  the  barones  minores,  as  appears  by  the  great 

charter 
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tliarter  granted  by  him  at  Runny  Mead.  Scld.  tit.  Hoii.  704.  But  the  more  r*^ccived  opinion 
is,  that  It  was  acconij)lished  in  the  victorious  reij^ii  of  Henry  3.,  wlio,  instead  of  grasping  at 
the  liberties  of  his  people  upon  his  conquests,  confirmed  the  great  charter,  and  established 
a  house  of  comuions,  as  a  bulance  to  the  peerage,  which  they  never  would  have  pei*mitted 
before  he  had  vanciuished  them.  Camden  Britt.  13.  Dugd.  Orig.  Jur.  18.  Brady's  answer 
to  Petit.  133.  It  is  plain,  that  that  wise  prince  E.  i.  went  into  this  policy,  and  that  in  his 
reign  we  find  a  parliamentary  peerage,  or  house  of  lords  established,  as  also  a  house  of  com- 
mons, consisting  of  knights,  citizens,  and  burgesses. 

As  one  of  the  principal  reasons  for  establishing  a  house  of  ||4lnst.  14- 
commons  was  for  the  more  convenient  taxing  («)  of  the  people,  («)  The  grant- 
hence  we  find  the  true  reason  why  all  taxations  began  in  that  eameintime 
house,  and  why  the  commons  would  never  suffer  it  afterwards  to  be  so  much 
to  bo  altered ;  and  the  reason  is,  that  being  at  first  instructed  considered  as 

bv  tlicir  principals,  whom  they  represented,   to  ffive  what  each  '•"^  object  of 

**  11-'  *'i^-'         ^o  ^  siiiiinioiiin''' 

man  thought  he  could  bear ;  to  vary  tiom  these  instructions,   or  ^j^^,  commons 
to  sutler  the  superior  peerage  to  alter  it,  would,  as  they  rightly  to  parliament, 
judged,  be  the  highest  breach  of  trust  in  them.     "  ||It  is  the  law  that  King 
"  and  custom  of  parliament,"  says  Lord  Coke^  *'  that  when  any  ^^'"^^^  ■■^' 
"  new  device  is  moved  on  the  king's  behalf  in  parliament  for  his  proper  to  in- 
"  aitl,  or  the  like,  the  commons  may  answer  that  they  tendered  sert  a  clause 
"  the  king's  estate,   and  are  ready  to  aid  the  same,   only  in  this  in  one  of  the 

"  new  device  they  dare  not  ao-ree  without  conference  with  their  commons 
,-  .   •      „  writs,  to  assura 

"  counfries.W  ^  them  that  that 

parliament  was  not  called  in  order  to  a  supply  —  Ef  scire  roa  vohnvus  quod  dictum  parliamentum 
tion  ad  auxilia  sen  tallagia  a  joopii/o  dicti  regni  nostri  j)etenda,  vel  ad  alia  oticra  eidem  jiopxdo  im- 
ponenda,  sed  duntaxal  pi-o  jusiilid  ipsi  popido  JiosiYo  sujjer  dampnis  et  gravaminibus  sibi  illatis 
facicndd.  CI.  Rot.  %x  E.  3.  ps.  2.  m,  9.  dors. —  See  Pr}'n.  Parliam.  Writ.  v.  i.  p.53.  Dugd. 
Summ.p.  230.11 

Hence  also  vre  find  the  true  reason  wliy  the  power  of  judica-  RyleyPla.Par. 
ture  was  reserved  to  the  lords' house;  for  the  baro7ies  7naJores,  74.156.   Hol- 

who   constituted  this  house,  were  called  to  the  ancient  curia  ^i^'      a"      * 

1  ,  .        ,     .  .    ,  .  1       Peers,  84. 

regis^  and  sat  there  m  their  own   right,  as  pares  curt  is  to  the  (m  a  noble- 
king;  and  as  this  court  had  a  jurisdiction  of  (i)  determining  in  man  was  tried 
the  first  instance,  both  in   civil  and   criminal  causes,   especially  hy  his  peers 

in  those  relatinjy   to  ffreat  persons,  and  the  kino-'s  officers  of  ^'^"'  ^"'^is"* y» 
o  o_  I        ^      '  ,   .       .    '-^  as  appears  by 

state,  as  also  by  way  of  appeal  from  the  injustice  of  all  other  ^j^g  g^rl  of 

courts ;  so  the  lords  continued  to   determine  on  petitions  exhi-  Hereford's 

bited  by  private  persons,   or  those  exhibited  by   the  house  of  case,  in  the 

commons,  called  impeachments,  and  were  still  the  dernier  resort  !?'"^.u   r- 

,  '..,..       .'    ,.  /jrt(H  the  Con- 

to  correct  the  errors  01  mierior  judicatures.  queror.  2  Inst. 

50. This  turns  on  the  principle  of  the  feudal  law,  si  inter  dominum  ^  vassal  urn  lis  move- 

attir  pares  ciiricE  sunt  jiidices  ;  and  therefore  the  peers,  in  the  time  of  parliament,  were  tried 
by  the  peers  in  the  house  of  lords,  and,  out  of  parliament,  by  the  justiciar,  and,  in  his  absence, 
by  the  stcw'ard  of  England,  who  summoned  st)me  of  his  peers  upon  the  trial,  and  twelve  at 
least  were  obliged  to  appear.  This  summons  is  set  forth  3  Inst.  28.  where  my  Lord  Coke  says, 
there  must  twelve  or  more  appear. 

At  the  first  instituting  of  a  house  of  commons,  the  repre-  4  Inst.  46. 
'  sentatives  of  knights,  citizens,  and  burgesses,  were  only  looked  (^)  liAnd  are 
upon  as  trustees  to  manage  the  affairs  of  their  principals  ;  (c)  and  ^  ^^  ^\  ^^ 
therefore,  in  former    days,  it  v/as  held    reasonable,  that    they  ,.itriit  to  sit  in 
should  be  recompenced  by  their  principals,  for  the  trouble  and  parliament 
expence  they  were  at  in  managing  the  trust  reposed  in  them,  arising  from  a 
Hence  the  fee  of  every  knight  of  the  shire  was  4s.  pt;-  diem,  and  u  "fjj'jf '  e^pfe 
that  of  a  citizen  or  burgess  2s.  per  diem,  thei/elec-     * 

D  d  3  (B)  Of  tor»?ll 
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(B)  Of  the  Persons  of  whom  it  consists. 

4lnst.i.  Right  '"THIS  august  assembly  consists  of  the  king's  majesty  sitting 
of  electing  to  thei'e  in  his  royal  political  capacity,  and  of  the  three  estates 

pariiament,  r  ji  i  .        p   i      i      i        •  • .      ^  i  i  •  i  i  i  •  i 

ic6.  142.  i8r    ^'  ^"^  rcahn,  viz.  01  the  lords  spiritual,  archbishops  and  bishops, 

^vho  sit  there  by  succession,  in  respect  of  their  counties  or 
(a)  Dyer,  60.  (a)  baronies,  parcel  of  their  bishopricks,  which  they  hold  also 
^l^P^^  ^^"^^  in  their  politick  capacity :  and  every  one  of  these,  when  any 
bisho*  ^^fc  parliament  is  to  be  holden,  ought,  ex  debito  justitice,  to  have  a 
the  house  of  ^^'''i^  of  summons.  The  lords  temporal,  as  dukes,  marqiiisses, 
peers  by  cus-  earls,  viscounts,  and  barons,  who  sit  there  by  reason  of  their 
torn  and  usage,  dignities,  which  they  hold  by  descent  or  creation;  and  likewise 
their"bar^°"\  every  one  of  these,  being  of  full  age,  and  not  otherwise  disqua^ 
possessions ;  a  hfi-cl,  is  to  have  a  writ  of  smnmons  <?,r  debito  justitics.  The 
notion  which  third  estate  is  the  commons  of  the  realm,  whereof  there  are 
hath  been  ably  (Jj)  knights,  citizens,  and  burgesses,  who  are  chosen  by  force  of 
^^r'-T^^"^*,.  the  kino's  writ,  which  issues  ej:  debito  just  if  ia,  and  none  of  them 
burton  in  his  ought  to  be  oimtted.  Ihese  represent  ail  the  commons  oi  the 
Alhance  be-      kingdom,  and  are  trusted  for  them, 

tween  Church  and  State,  4th  edit.  149-  but  which  receives  considerable  support  from  the  rea- 
loning  and  authority  of  the  learned  editor  of  Coke  upon  Littleton.  Co.  Litt.  13  Ed.  134. 
D.  n.  I.]  (b)  Of  these  in  Fortescue\  timi,  inz.  H.  6.  there  v/ere  30c. ;  Fortescue  de  Laud, 
Leg.  Ang.  c.  18.  s.  4.;  in  my  Lord  Cole's  timej  493.  4  Inst,  i.;  at  the  time  of  the  Union, 
513-  >■  by  the  5  Ann,  c.  8.  for  uniting  England  and  Scotland,  45  Scotch  members  were  added; 
and  by  the  act  of  Unioii  of  Great  Britain  and  Ireland,  39  &  40  Geo.  3.  c.  67.  100  Irish  mem- 
cers  were  added,  which  makes  the  number  at  tills  day  65  8. 


^'^^•^^^^-55-  II  In  the  Saxon  times  the  lords  spiritual  held  by  frankalmoigne, 
con's^i'tut'  ^  f  ^"^  y^^  made  great  part  of  the  grand  council  of  the  nation,  being 
the  Scfa:on  ^Ije  most  learned  persons  that  in  those  times  of  ignorance  met  to 
church,  and  make  laws  and  regulations.  But  J  r////e7?i  the  Conqueror  turned 
the  embod>-ing  the  frankalmoigne  teniu'es  of  the  bishops,  and  some  of  the  great 
hito  ^jP^^  ^^^^  abbots,  into  baronies;  and  from  thenceforward  they  were  obliged 
poral  fovern-  ^^  serA  persons  to  the  wars,  or  were  assessed  to  the  escuage, 
4c.  will  best  and  were  obliged  to  attend  in  parliament ;  and  then  their  at- 
appear  from  tendance  was  complained  of  as  a  burthen.  And  this  begat  the 
t  at  excellent  (rj-r^^^^i  quarrel  in  Hciini  the  Second's  time,  between  the  kinfj 
treatise  usually  *=    i   „.,  ^  ti     7    ,      p        i  p  ^,7  7  •      i         f 

styled  Bacon     ^^''  ^  nomas  Becket ;  tor  the  statutes  01  Liarendon  requn'ed  such 

of  Goyern-  attendance,  which  confirmed  the  escuage  on  them.     For  this 

ment,  lib.  i.  they  made  many  subtle  exceptions,  as  that  the  court  took  cog- 

»■/  'b  ^  nizance  of  treasons  and  felonies ;  v.hereas  the  clergy,  by  the 

of  lands  i^iven  canon  of  Toledo^  were  forbid  to  give  judgment  in  blood,  His^ 

to  bishops,  (Src.  ([ui  in  sacris  ordinihus  constitnti  siutt^  in  judiciis  savgiiinis  adju- 

in  fi-ankal-  dicat^e  nan  licet.     Therefore,  to  obviate  this  objection,  the  con- 

moigne;  and  stitutious  of  Clarendo?i  permitted  them  to  withdraw  in  cases  of 

en  account  of  blood.      Notwithstanding   this    concession,    they  still  "objected 

the  introduc-  against  the  nth  article  of  this  statute,  which  says,  that  ArcJiie- 

tion  of  the  pisconi.  episcopi.  &■  universce  personcc  resiii.  qui  de  re»e  tenent  in 
canon   aw  and  7      i    i      7  ■  1     i       ^        ^       •     w^         •  0 

ecclesia-ti  •1  ^"P^^^^  liabent  ])Ossessio7ics  suas  de  domino  rege  stact  iiaromam,  c^ 

jurisdiction  by  ^^^^'^  barones  cccteri^  debent  inta'esse  Judiciis  curice  regis  cum  ba- 
W.  I,  &c         ronibusy  quousque  j)erveniatia'  in  Judicio  ad  diniinutionem  ment' 

brojnim 
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brorum  vel  ad  mortem.  See  Pryn  of  the  House  of  Lords,  ill. 
This  article  obHged  them  to  do  suit  in  the  kinir's  court,  and 
therefore,  thoui^h  they  had  excepted  cases  of  blood,  yet  they 
knew  their  doino-  suit  in  the  kino-'s  court  confirmed  their  estates 
as  baronies;  and  they  did  not  care  tliat  the  munificence  of 
frankahnoigne  of  the  ancient  kings  should  be  changed  into  such 
tenures.  But,  notwithstanding  the  quarrels  with  Beckcf,  the 
king  prevailed  that  they  should  continue  barons;  and  as  barons 
{i.  e.  suifors)  they  sit  in  the  house  of  lords. 

But  the  inferior  clergy,  who  held  Jay  frankalmoigne,  were  not  Pryn.aa1.a43 
comprehended  within  any  of  the  taxes  and  tallages  which  were 
assessed  on  the  king's  ancient  demesne  and  burgage  tenants ; 
nor  in  the  cscuage  which  was  assessed  on  the  king's  tenants  per 
baroniam,  and  other  tenants  by  knights'  service.  But  18  Ed- 
"joard  I.  the  king,  being  under  great  difficulties  through  his  wars 
in  Scotland,  and  the  kingdom  being  exhausted  by  the  barons' 
civil  wars,  projected  the  present  constitution,  viz.  that  the  earls 
and  barons  should  be  called  (as  formerly)  and  embodied  in  one 
house,  and  that  the  tenants  in  burgage  should  send  their  repre- 
sentatives ;  and  the  tenants  by  knights'  service,  and  other  socage 
tenants  in  the  county,  should  send  their  representatives  to  par- 
liament, and  these  were  embodied  in  the  other  house.  He  de- 
signed to  have  the  clergy  as  a  third  estate ;  and  as  the  bishops 
were  to  sit  per  baroniam  in  the  temporal  parliament,  so  they 
were  to  sit  wuth  the  inferior  clergy  in  convocation.  And  the 
project  and  design  of  the  king  was,  that  as  the  two  temporal 
estates  charged  the  temporalities,  and  made  laws  to  bind  all  tem- 
poral things  within  this  realm,  so  this  other  body  should  have 
given  taxes  to  charge  the  spiritual  possessions,  and  have  made 
canons  to  bind  the ,  ecclesiastical  body.  To  this  end  was  the 
premunientes  clause  in  the  summons  to  the  archbishoj5s  and 
bishops  as  follows ;  viz.  Premunientes  priorem  [decanuni]  S)-  capi- 
tidum  ecclesice  vestrce,  archidiaconum  tutumque  clerum  vcstrce  dio- 
cesis,  facicntes  quod  iidem  j)rior  [dccanus]  S^  archidicaonus  inpro- 
priis  perso7iis  suis,  S^  dictum  capitulum  per  unum,  idemque  clems 
per  duos  procuratores  ido7ieos,  plenam  ($•  siifflcientem  potcstatem  ab 
ipsis  capitulo  <^-  clero  habentes,  una  vobiscum  intersint  modis  omni- 
bus tractandum,  ordinandum  8^  faciendum  nobiscum  Sj-  cum.  cceteris 
prcelatis  Sf  proccribus  S)-  cdiis  qualiter  sit  hujusmodi  periculis  <§•  ex- 
cogitatis  Malitiis  obviandum.  Teste  rege  apud  Wiengeham  30  die 
Septembris. 

This  altered  the  English  convocation  from  the  foreign  synods, 
which  were  totally  composed  of  the  bishops,  who  were  the  pas- 
tors of  the  church;  for  the  clergy  were  regularly  esteemed  only 
their  assistants,  and  therefore  the  bishops  only  were  collected  to 
compose  such  foreign  synods,  to  declare  what  was  the  doctrine, 
or  should  be  the  discipline  of  the  church. 

In  the  ancient  church  they  had  but  one  pastor  to  every  par- 
ticular church  or  diocese,  and  the  other  clergy  were  ambuiatt>ry, 
at  the  bishop's  pleasure,  within  the  diocese ;  and  thougii,  after 
the  council  of  Lateran,  the  parochial  clergy  were  settled  in  each 

D  d  4  parish. 
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tian princes, 
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parish,  and  the  bishop  only  retained  a  chapter  in  the  cathedra-' 
cliurdi  as  assistants  to  him;  yet  the  bishop  was  reckoned  to  bf, 
the  sole  pastor  of  the  church,  and  they  to  have  the  care  under 
him. 

Hence,  in  provincial  synods,  the  bishops  only  met  and  were 
convened  by  the  metropolitan ;  and  each  bishop  likev/ise  held  a 
diocesan  synod  with  his  own  clergy,  in  which  he  made  rules 
and  orders  for  the  regulation  of  the  diocese,  provided  they  were 
not  against  the  canons  of  the  province. 

Edvoard  i,  projected  to  have  made  the  clergy  a  third  estate 
dependant  pn  himself;  and  therefore  not  only  called  the  bishops, 
(whom  as  barons  he  had  a  right  to  summon,)  but  the  rest  of  the 
clergy,  that  he  might  have  their  consent  to  the  taxes  and  assess- 
ments made  on  that  body.     But  the  clergy,  foreseeing  that  they 
were  likely  to  be  taxed,  pretended  they  could  not  meet  under  a 
temporal  authorit}'^  to  make  any  laws  or  canons  to  govern  the 
church  ;  because  their  canons  were  made  under  the  inspiration 
of  heaven,  and  not  by  any  authority  derived  from  temjioral 
powers.     And  this  dispute  was  maintained  by  the  archbishops, 
who  were  very  loth  the  clergy  should  be  taxed,  or  should  have 
any  interest  in  making  ecclesiastical  canons,  which  formerly  were 
made  by  their  sole  authority;  for  though  those  canons  had  been 
made  at  Rome,  yet,  if  they  were  not  made  in  a  general  council, 
they  did  not  think  them  binding  here,  unless  they  were  received 
by  some  provincial  constitution  of  the  bishops.     And  though  the 
inferior  clergy,  by  this  new  scheme  of  Ednsoard  the  First,  were 
let  into  the  power  of  making  canons:  yet  they  foresaw  they  were 
to  be  taxed,  and  therefore  joined  with  the  bishops  in  opposing 
what  they  thought  an  innovation.    This  they  did  under  pretence 
that  their  power  was  totally  derived  from  heaven,  and  therefore 
they  })aid  no  obedience   to  the  prcmimzentes   clause;  and  the 
archbishops  and  bishops  threatened  to  excommunicate  the  king. 
But  he  and  the  temporal  estate  took  it  so  ill,  that  they  would 
not  bear  any  part  of  the  publick  charge,  that  they  were  before- 
hand with  them,  and   they  were  all   outlawed,  and  their  pos- 
sessions seized  into  the  hands  of  the  king,  which  so  humbled  the 
clergy,  that  they  at  last  consented   to  meet.     To  take  away  all 
pretence,    there   was  a  writ,    besides  the  prenmnientcs  clause, 
to  the  archbishop,  that  he  should  summons  the  bishops,  deans, 
(«)  The  points  archdeacons,  colleges,  and  whole  clergy  of  his  province,    {a)  From 
of  difference     jience,  therefore,  the  bishops,  deans,  archdeacons,  colleges  and 
t'woTvrits'or^  clergy,  met  by  virtue  of  the  archbishop's  summons,  which  being 
summons  are     ^^  ecclesiastical  authority,  they  could  not   object  to  it,  and  so 
clearly  stated    the  suffragan  bishops  came  to  convocation  by  virtue  of  the  arch- 
by  Dr.  Wake:  bishop's  summons.     The  clergy  esteemed  it  to  be  in  their  power 
I.  J^ le  par  la- ^j^p(.|^gj^.  they  would  obev  the  king's  writ  or  not;  but  when  he 
mentarywntis  ,      ,  .  ,  ,  .-  •',  ,  ?'  ,  .  ,     . 

sent  distinctly   had  issued  his  summons,  they  could  not  pretend  it  was  not  their 

to  every  duty  to  come.     J^\xi  the  j^remunientes  writ  was  not  disused,  be- 

bishop,  immc-    cause  it  directed  the  manner  in  which  the  clergy  were  to  attend, 
the*  kinf'^-''and  '^^^'  *^^^  cleans  and  archdeacons  in  person,  the  chapter  by  one, 
the  biiiliop  is     ^^^  ^^^^  clergy  by  two  proctors.     However,  they  held,  no  con- 
vocation 
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ication  could  meet  without  the  king's  writ  to  tlie  archbishop  ;  thereby  re- 
L'cause  on  that  writ  his  summons  went  out,  and  it  was  on  the  quired  to  sum- 
:>otof  die  archbishop's  summons  they  sat  as  a  provincial  synod;  '""i^^^f^ilo^^e 
and  the  king,  by  his  own  writ,   pi-evailed  on   the  archbishop  to  ^^  „q  aio^^ 
rouvene  the  synod;  and  he,  by  liis  own  authority  and  legantine  with  him  to 
power  from  the  pope,  was  confessed  to  have  authority  to  sum-  parHament; 
luon  the  whole  cleroy.     The  premunicntes  clause  was  inserted  in  ^^hereas  the 
,  .  1  .1  11  I  11-1  1  •   1     T     convocation- 

that  writ  to  every  bishop,  as  well  as  the  archbishop,  which  di-  ^^.^i^  js  sent 

rected  the  manner   in  which  the  clergy  should  be  chosen;  but  only  to  the 
the  writ  to  the  archbishop  was  only  in  general  to  summon  his  archbishop, 
suffragan    bishoj^,   deans,    and    archdeacons,  colleges,  and  all  bhhop'of-^P^® 
the  clergy  of  his  province;  and  on  this  writ  to  the  archbishop  ^/„„^  sends  to 
issued  his  summons,  both  to  tlie  suffragan  bishops,  deans,  and  the  other 
ai-chdeacons  in  person,  to  the  chapter  by  one,  and  to  the^clergy  bishops  of  hit 
by  two  proctors ;  so  that  the  summons  follows  the  premwiientes  ^^gj^  h^i^/f^ 
writ  exactly,  which  was  directed  to  him  and  to  the  bishops.  convocation, 
according  to  the  king's  command.     And  sometimes  the  archbishop,  heretofore,  summoned 
them  by  his  own  authority.     2.  By  the  parliamentary  writ,  the  bishop  and  clergy  of  each 
diocese  are  to  come  to  the  -place  where  the  parliament  is  intended  to  be  opened,  and  upon  the 
dat/  appointed  for  the  assembhng  of  it.     By  the  convocation  writ,  they  are  called  to  the 
chapler-hcmse,  at  PaiU's,  or  to  such  viker  place  as  the  archbishop  appoints ;  and  that  often- 
times heretofore  on  some  other  day  than  that  on  which  the  parliament  began.     3.  The  par- 
liamentary writ  summons  them  to  come  to  parliament,  there  to  treat,  ^c.  with  the  king,  the 
rest  of  the  prelates  and  lords,  and  other  inhabitants  of  the  realm,  concerning  the  urgent  af- 
fairs which  are  there  to  be  deliberated  upon  with  respect  to  the  king,  the  realm,  and  the  state 
of  the  church  of  England.     The  convocation  writ  calls  them  to  consult  only  among  then> 
selves ;  and  that,  as  they  shall  be  directed  by  the  king,  when  they  come  together.     4.  By 
the  parliamentary  writ,  only  the  deans,  archdeacons,  and  proctors  of  the  clergy  are  sum- 
moned.    But  the   convocation  writ,  with   these,  called  the  regular  dignitaries  too,  omnes 
ablates,  priores,  ^-c.  tarn  exemptos  quovi  non  excmptos  ;  and  so  gave  many  a  place  in  convocation 
that  had  nothing  to  do  in  the  parliament.     5.  Lastly,  By  the  parhamentaiy  writ,  they  were 
ever  to  meet  at  the  very  precise  time  the  parliament  did.     By  the  other,  they  did  not  only  not 
meet  always  at  the  same  precise  time,  but  very  often  at  such  time  as  no  parliament  was  sitting. 
Which  was  the  case  of  the  most  antient  convocation  writ  I  have  ever  met  with,  of  the  9  E.  a. 
and  according  to  which  che  convocation  sat,  Feb.  1 7. ;  whereas  the  parliament  met  the  Oc- 
tober before.     Wake's  Authority  of  Princes,  &c.  224 — 226. The  manner  of  assembling 

-the  convocation  is  described  at  length  in  Cowell's  Interpreter,  tit.  Proctors, 

They  met  and  chose  on  such  summons ;  for  they  allowed,  as 
the  archbishop  might  have  a  temporal  authority  as  well  as  a  spi- 
ritual power,  so  he  might  have  a  temporal  motive  to  summon  a  Suar^zde  le-^ 
spiritual  synod;  but  yet,  lest  it  might  be  thought  (of  which  ^'  •  '  •4-  •  *• 
they  were  very  jealous)  that  their  power  was  derived  from  tem- 
poral authority,  they  sometimes  met  on  the  archbisho}i's  sum- 
mons without  the  king's  writ,  and  in  such  Convocation  the  king 
demanded  supplies,  and  by  such  reqiiest  owned  the  spiritual 
authority  of  governing;  so  that  the  king's  writ  was  reckoned 
no  more  by  the  clergy  than    one  motive  for  their   ceremony 
(assembly).     But,  if  the  archbishop  in  his  summons  recited  the 
king's  writ,  they  protested  (a)  against  it;  because  that  was  lay-  («)  This  was 
ing  his  authority  upon  the  king's  writ,  wliich  the  clergy  would  done  in  the 
by  no  means  endure ;  for  they  would  not  consent  that  the  prince  f™^  of  Arch- 
had  any  ecclesiastical  power  or  authority  to  convene  synods ;  but  nblds^ mb^amo 
they  allov/ed  the  king's  writ  to  be  a  motive  for  the  archbishop  to  13 14!    The 
convene,  if  he  agreed  with  the  king  in  judgment.  archbishop 

having 
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Iiaving  inserted  the  king's  writ  at  length  into  his  own  mandate,  the  clergy,  though  he  called 
them  together  by  his  ecclesiastical  authority,  jet,  being  met,  entered  a  remonstrance  against 
it,  affirming  that  it  was  an  injury  to  their  ecclesiastical  liberty,  and  tended  to  the  subversion  of 
it,  to  have  the  king  at  all  to  meddle  with  their  assembling;  and  to  that  purpose  they  cited  a  pro- 
■vincial  ordinance  in  the  time  of  archbishop  Winchelsea,  that  no  convocation  should  be  held  in 
time  coming  vpon  the  jjretcnce  of  any  such  commands.  But  archbishop  Pcckham  had  not  only 
set  forth  the  king's  writ  at  large  in  his  mandate,  anno  1282,  but  had  professed  himself,  in 
obeying  the  king  in  that  matter,  to  do  no  more  than  what  he  thought  he  was  in  duty  bound 
to  do.     Wake's  State  of  the  Church,  10.  12. 


See  Atter- 
bnry's  Rights 
of  Convoca- 
tion, 349 — 
.-ijS.   ^Wake's 
State  of  the 
Church,  247 — 
»52.     a  Inst. 

529- 
Echard,  316. 


Ryley,  462, 
463- 

3  Inst.  119. 
35  E.  3.  p.  120 
27  E.  3.  c.  I. 
Gibson's.  Ap- 
pend. 


The  judgments  in  parliament  that  put  the  clergy  from  the 
king's  protection  do  not  appear;  but  that  they  were  so,  is  clear 
from  the  close  roll  22  Edward  i.  where  it  appears  that  the  prelates 
and  whole  clergy  of  the  kingdom  had  granted  one  half  of  their 
benefices  and  goods,  of  wliich  a  tenth  had  been  before  granted 
to  the  use  of  the  holy  war,  and  upon  this  he  took  the  clergy  into 
his  protection ;  fi-om  whence  the  taxation  of  the  clergy  was  at 
first  set  on  foot,  under  pretence  of  the  holy  war,  and  that  ho 
taxed  them  afterwards  to  his  own  occasions.  According  to  that, 
the  writ  is  jtixta  taxationem  idtimo  inde  Jactam,  which  no  king 
durst  have  done,  but  one  that  had  got  reverence  amongst  the 
people  by  his  exploits  in  the  holy  war.  On  this  concession  of 
the  moiety  it  appears  he  took  them  under  his  protection. 

This  succeeded  so  well,  that  when  the  pope  encroached  on 
the  king  by  collating  to  ecclesiastical    benefices    by    his   own 
papal  provisions,  statutes  of  provisoes  and  prcemunire,  on  appeals 
to  Rome^  were  made ;  which  passed  the  better  on  the  clergy,  be-  ■ 
cause  the  statutes  recite  that  these  benefices  were  given  to  aliens.    ■ 

But  tlie  process  of  prcEmunire  was  made  use  of  to  put  the 
clergy  out  of  protection,  and  they  used  the  word  firaimunire  in 
their  summons  to  the  king's  court,  because  in  the  iwemunientei 
that  word  had  been  used,  and  judgment  on  this  premunition 
was  given  in  this  form,  viz.  Considerat^  est  quod  prccd  E.  V,  do-^ 
minus  H.  extra  'protectiorb  domini  7-egis  fonatur^  ac  qd'  omnia 
ban'  Sf  CataU\  tcrf  &)  tenement  ipsius  E.  V.  domini  H.  sunt  do- 
mi?io  regi  foriifact\  et  prefat.  E.  V.  dominus  H.  committitur  Mar^ 
duraii  benepVito  domini  regis,  %c.  Ent.  435.  Henceforward, 
instead  of  making  one  estate  of  the  kingdom,  as  the  king  de- 
signed, they  composed  two  ecclesiastical  synods,  under  tho 
summons  of  each  of  the  archbishops,  and  being  forced  into  these 
two  back  synods  before  mentioned,  they  sat  and  made  canons, 
by  which  each  respective  province  was  bound  to  give  aids  and 
taxes  to  the  king;  but  the  Archbishop  of  Canterhuri/s,  clergy 
and  that  of  York  assembled,  each  in  their  own  province;  and 
the  king  gratified  the  archbishop's  vanity,  by  suffering  this  new 
body  of  convocation  to  be  formed  in  the  nature  of  a  parliament. 
The  archbishop  assumed  the  state  of  a  king ;  his  suffragans  sat 
in  the  upper  house  as  his  peers ;  the  deans,  archdeacons,  proctor 
for  the  chapter,  represented  the  burghers ;  and  the  two  proc« 
tors  for  the  clergy,  the  knights  of  the  shire  ;  and  so  this  body, 
instead  of  being  one  of  the  estates,  as  the  king  designed,  became 
an  ecclesiastical  parliament  to  make  laws,  and  to  tax  the  pos- 
sessions 
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wsslons  of  the  cluircli ;  and  to  cajole  the  archbishops,  the  king 
received  not  only  his  own  aids,  but  benevolences  were  given  by 
the  convocation  to  the  archbishops. 

At  the  Reformation,  by  the  act  of  submission  of  the  clergy,  25  H.  8. 19* 
these  convocations  were  to  be  assembled  only  by  the  king's  v;rit; 
whereas,  before,  they  often  met  on  a  summons  from  the  arch- 
bishop, without  his  receiving  any  writ  from  the  king,  because 
they  looked  on  him  as  having  an  authority  from  heaven;  and 
by  the  statute  they  could  not  make  any  canon  without  the  king's 
licence,  or  put  them  in  execution  without  it. 

Hence  they  began  to  call  the  convocation  one  of  the  three 
estrvtes ;  because  they  could  not  meet  without  the  king's  writ,  or 
make  or  execute  any  canon  without  the  king's  licence  (as  has 
been  already  observed);  however,  not  only  the  premimiejitcs 
clause,  but  the  writ  to  the  clergy  continued,  because  they  still 
apprehended  that  no  canons  could  be  made  by  temporal  au- 
thority. 

Thus  this  continued  till  the  13  C.  2.  c.  4.  when  the  clergy 
gave  their  last  subsidy,  when  it  appeared  more  advantageous 
to  continue  the  taxing  of  them  by  way  of  a  land-tax  and  poll- 
tax,  as  it  was  in  the  rump  times ;  tlie  clergy  found  this  easier 
than  the  tenths,  which  they  used  to  pay  in  their  former  way  of 
taxing.  From  henceforward  it  passed  that  they  should  have  a 
vote  for  members  of  parliament,  as  they  had  in  the  rump  times, 
and  they  were  taxed  as  the  laity  were,  [a)  (a)  The  first 

publick  act  relating  to  this  was  an  act  of  parliament  passed  in  1664-5,  by  which  the  clergy,  in 
common  with  the  laity,  were  charged  with  a  tax  given  in  that  act,  and  were  discharged  from 
the  payment  of  two  of  the  subsidies,  which  they  had  granted  before  in  convocation.  But  in 
this  act  there  is  an  express  sa\'ing  of  the  right  of  the  clergy  to  tax  themselves  in  convocation, 
if  they  think  fit,  which  is  also  inserted  in  another  statute,  23&23  C.  2.  c.3.  It  appears  in 
the  following  words  in  2  Gibs.  Cod.  984.;  for  these  subsidy  acts  arc  not  printed  among  the 
statutes  at  large.  "  Provided  always,  that  nothing  herein  contained  shall  be  drawn  into 
"  example,  to  the  prejudice  of  the  antient  rights  belonging  unto  the  lords  spiritual  and  tern- 
*'  poral,  or  clergy  of  this  realm;  or  unto  either  of  the  universities;  or  unto  any  colleges, 
"  schools,  alms-houses,  or  hospitals,  or  cinque  ports."  This  most  important  alteration  io 
the  state  of  the  kingdom  was  thus  made,  "  without  any  law,"  by  the  operation  of  the  prin* 
ciple  which  had  obtained  in  the  time  of  the  commonwealth. 

In  Ireland,  the  parliament  depending  upon  the  king,  the 
clergy  seemed  to  have  complied  with  the  model  of  Edivard  the 
First,  in  sending  proctors  to  parliament;  and  the  archbishops 
and  mitred  abbots  sat  in  the  upper  house,  and  the  proctors  in  the 
lower  house.  Hence  by  36  H.  6.  c.  i.  it  appears,  that  they 
made  a  law  that  beneficed  persons  should  forfeit  their  benefices, 
if  they  were  absent  without  leave  ;  which  sort  of  regulation  was 
made  in  England,  by  ecclesiastical  authority,  before  the  sub- 
mission of  the  clergy  in  25  H.  8. 

It  is  to  be  known  that  the  2)^'c^nunientes  writ  in  Ireland-  sum-  3  Ed.  4.  e.  i. 
moned  only  the  proctors  of  the  clergy,  and  not  the  deans,  arch- 
deacons, and  proctors  of  the  chapters,  as  in  England,  as 
appears  by  an  ancient  writ  in  Richard  the  Second's  time,  wherein 
the  proctors  only  are  summoned ;  and  it  is  the  only  writ  extant 
before  Hmrt^  the  Eighth  on  which  the  clergy  were  summoned ; 

so 


412  COURT  OF  PARLIAMENT. 

so  that  the   parliamentary   establi^liment,    in   relation   to   the 
clergy,  differed  from   that  which   was  established  in  Engla?idy 
for  the  reason  that  Eds-ai-d  the  First  projected  the  representa- 
tives of  the  clergy  in  proportion  to  the  number  of  the  temporal 
body;  and  because  there  were  many  corporations  that  held  in 
burgage-tenure  in  England ;  therefore  the  deans,  archdeacons, 
and  proctors   of  chapters,  were   let  in  to  make  nn  equivalent 
number;  but   in   Ireland   there   were    only   representatives    of 
shires;  for  the  boroughs  did  not  arise  from  burgage-tenures,  as 
in  England^  but  from  concessions  from  the  king  to  send  members, 
which  were  erected  in  later  times,  when  by  securing  an  interest 
in  such  towns,  proper  representatives  to  serve  the  turn  of  tlie 
court  were  sent  to  parliament;  but  the  ancient  members  being 
only  for  tiie  shire,  the  proctors  were  chosen  from  the  diocese 
to  correspond  to  them, 
(a)  li  As  there  is       gut  by  28  H.  8.  c.  12.  {a)  the  proctors   of  the  clergy  are  ex- 
matter^b^'this  ^^"^^^d  from  any  seat  in  the  lower  house  of  parliament.     And 
statute,  and  as  sometime  they  seem  to  be  summoned  by  the  prenmnientes  writ, 
it  iiiay  not  be  and  the  writ  to  the  bishop,  in  the  same  words  as  in  England ; 

m  every  one's  ^11  the  proctors  came  to  ijarliament  from  all  parts  of  the  kinij- 
nands,  1  snail    i  .1  1  i    i  •     .1  ^-  /  ^      ^ 

set  it  out  at      ^'Oi^^?  SO  tliey  assembled  m  the  convocation  at  one  synod  where 

lencth.  "For-  the  parliament  was  held,  and  did  not  form  four  synodical  meet- 
asmuch  as  at  ings  in  the  four  distinct  provinces,  as  they  did  in  the  two  distinct 
every  parha-  provinces  in.  Eitgland ;  and  therefore  they  make  one  national 
and  hokfen  spiod  under  the  primate,  and  there,  by  the  king's  leave,  they 
within  this  make  canons  -which  bind  the  whole  clergy  through  the  four 
land,  two  proc-  provinces, 
tors  of  every 

diocese  within  the  same  land  have  been  used  and  accustomed  to  be  summoned  and  warned 
to  be  at  the  same  parliament,  wiiich  were  never  by  the  order  of  the  law,  usage,  custom,  or 
otherwise,  any  member  or  parcel  of  the  whole  body  of  the  parliament,  nor  have  had  of  right 
any  voice  or  suffrage  in  the  same,  but  only  to  be  there  as  counsellors  and  assistants  to  the 
same,  and  upon  such  things  of  learning  as  should  happen  in  controversy  to  declare  their 
opinions,  much  like  as  the  convocation  within  the  realm  of  England  is  commonly  begun 
and  holden  by  the  king's  highness'  special  licence,  as  his  majesty's  judges  of  his  said  realm 
of  England,  and  divers  other  substantial  and  leai"ncd  men,  having  groundedly  enquired  and 
examined  the  root  and  establishment  of  the  same,  do  clearly  determine  ;  and  yet  by  reasou 
of  this  sufferance,  and  by  the  continuance  of  time,  and  for  that  most  commonly  the  said  proc- 
tors have  been  made  privy  to  such  matters  as  within  this  land  at  any  time  have  been  to  be 
enacted  and  published,  and  theii*  ad\ices  desired  and  taken  to  the  same,  they  now  of  their 
ambitious  minds  and  presumption,  inordinately  desiring  to  have  authority,  and  to  inter- 
meddle with  every  cause  or  matter  without  any  just  ground  or  cause  reasonable  to  the 
same,  do  temerariousl}'  presume,  and  usurpingly  take  upon  themselves  to  be  parcel  of  the 
body,  in  manner  claiming,  that,  without  their  assent,  nothing  can  be  enacted  at  any  parha- 
nient  within  this  land,  which,  as  it  is  thought,  cometh  not  without  the  procurement  and 
maintenance  of  some  of  their  superiours,  to  the  only  intent  that  the  said  proctors,  for  the 
more  part,  being  now  their  chaplains,  and  of  mean  degree,  should  be  the  stop  and  lett  that 
the  devilish  abuses,  and  usurped  authority  and  jurisdiction  of  the  bishop  of  Rome,  (by  some 
men  called  the  Pope,)  nor  of  themselves,  should  not  come  to  light  or  knowledge,  that  some 
good  and  godly  reformation  thereof  might  be  had  and  provided :  Wherefore  be  it  enacted, 
ordained,  and  established  by  authority  of  this  present  parliament,  that  the  said  proctors,  nor 
any  of  them  so  summoned  or  warned  to  any  parliament  begun  or  holden,  or  to  be  begun  or 
holden  within  this  land,  is,  nor  shall  be  any  member,  nor  parcel  of  the  body  of  the  same  parlia- 
ment, nor  shall  give  nor  have  any  voice,  opinion,  assent,  or  agreement  to  any  act,  provision, 
or  ordinance  to  be  regarded  nor  enacted  w  ithin  this  land ;  nor  yet  their  voices,  assents,  or 
agreements  or  opinions,  shall  not  be  necessary  nor  requisite  to  any  such  act,  provision,  or  or- 
dinance, but  that,  by  authority  aforesaid,  every  act,  ordinance,  provision,  thing  or  things 

made. 
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*ia(le,  ordained,  or  established,  or  to  be  made,  ordained,  or  established,  at  any  time  in  anj 
pai'liament  holden,  or  to  be  holden  within  this  land,  without  the  assent,  consent,  or  aL'rt-c- 
ment  of  the  said  proctors,  or  the  more  part  of  them,  or  contrary  to  the  same,  is  and  shall 
be  i;oo(l  and  effectual  to  all  intents  and  purposes  according  to  the  tenour,  purport,  mcanin;* 
and  effect  of  every  such  act,  provision  or  ordinance.  And  by  the  same  authority,  the  said 
proctors,  nor  any  of  them,  shall  be  accepted,  reputed,  deemed,  or  taken  from  the  first  day  of 
this  present  parliament,  as  parcel  or  any  member  of  the  said  parliament,  or  any  other  pariia- 
nient  hereafter  to  be  holden  within  this  land,  but  only  as  counsellors  and  assistants  to  the 
same :  any  law,  usage,  customs,  prescription,  or  any  other  cause  or  matter,  thine;  or  things, 
whatsoever  it  or  they  be,  in  any  wise  to  the  contrary  notwithstanding."  Two  things,  says 
Dr.  W^ake,  are  plain  enough  from  this  act.  t.  That  till  this  time  the  proctors  did  act  as  real 
members  of  parliament :  they  were  n)ade  privy  to  such  things  as  passed  there,  had  their 
advice  desired  and  taken  thereupon ;  and  did  in  fact,  at  least,  give  their  voice  and  suffrage  to 
them.  2.  That  by  this  act  they  were  deprived  of  this  privilege,  yet  so  as  still  to  continue  to 
be  chosen  as  they  ivere  before,  and  to  be  deemed  and  taken  as  coimsellors  aiftl  assistants  to 
the  parliament,  to  declare  their  opinions  upon  such  things  of  learning  as  they  should  be  con- 
tulted  about  by  the  other  estates  there.  The  cause  of  the  act  was  their  stiffly  opposing  what- 
soever was  to  be  done  in  derogation  of  tlie  pope's  jurisdiction,  and  insisting  upjn  it,  that  for 
lack  of  their  concurrence  no  act  could  legally  be  made  against  it.[|     State  of  the  Church,  58. 

If  any  member  of  the  convocation,  who  is  proctor,  dies,  the 
archbishop  issues  his  mandate  to  the  bishop. of  the  diocese  to 
elect  anothor ;  and  this  by  virtue  of  the  power  inherent  in  him 
to  summon  his  suffragan  bishops,  who  being  to  obey  him  in 
omiiib' Ileitis  S^-  honesiis,  and  the  clergy  their  bishops  in  like 
manner,  they  by  that  command  make  an  election  to  supply  the 
place  of  one  of  their  proctors. 

In  Ireland,  when  any  proctor  dies,  tlie  mandate  issues  from 
the  archbishop  of  the  province  to  the  suffragan  bishop  of  the 
diocese,  and  not  from  the  primate,  unless  in  his  own  province; 
because  the  synodical  authority  in  each  province  belongs  to  the 
archbishop  of  that  province,  though  they  meet  in  one  body  to 
make  a  national  synod. 

During  the  times  of  popery,  the  bishops  contended  that  they 
were  to  be  tried  only  by  their  ordinaries,  and  therefoie  would 
not  submit  to  be  tried  per  pares ;  from  hence  it  is  that  there  is 
110  instance  where  they  were  tried  by  their  peers,  though  they 
held  per  baroniam ;  and  therefore,  after  the  reformation,  when 
the  temporal  power  prevailed,  there  being  no  instance  where 
they  had  been  tried  per  pares  in  parliament,  they  were  tried  by   Stllling.JuristL 
common  juries;  though  there  wei'e  instances  in  the  times  of  po-  of  Bps.  367, 
pery  where  the  bishop,  being  arraigned  for  high  treason,  pleaded  2^^* 
he  was  to  be  tried  by  his  ordinary ;  and  being  over-ruled,  was 
tried  by  a  common  jury,  because  he  could  not  have  two  dilatory 
pleas. 

Sometimes  the  lords,  and  sometimes  the  commons,  were 
wont  to  send  to  the  convocation  for  some  of  their  body,  to  give 
them  advice  in  enacting  laws  touching  spiritual  matters.  Sucli 
were  tl;ose  temporal  laws  in  relation  to  the  Lollards  and  herc- 
ticks,  which  were  enacted  for  the  punishment  of  such  hereticks 
as  were  cast  out  of  the  church  on  excommunications;  but  mat- 
ters purely  spiritual  they  generally  transacted  before  the  Re- 
formation. Afterwards  they  began  to  receive  the  assistances  of 
the  convocation  for  the  settling  of  the  church;  but  this  only  by 
way  of  advice;  for  they  have  always  insisted  that  their  laws,  by 

their 


414 


COURT  OF  PARLIAMENT. 


4  Inst.  4. 

4  Inst.  366, 
Gilb.Exch.5; 


Lords'  Journ. 
noth  Dec. 
1711. 


Lords'  Journ. 
14th  Jan. 
1719-20. 


Printed  cases 
of  the  lords. 


Lords'  Journ. 
6th  June, 
178a. 


It  was  moved 
to  put  a  similar 
question  to  the 
judges  in  the 
year 1 7 1 1 ,  but 
the  motion  was 
He^atived. 


tlieir  own  natural  force,  bind  the  clergy,  as  the   laws  of  all 
Christian  princes  did  in  the  first  ages  of  the  church.  I| 

Although  the  judges  and  masters  in  chancery  are  summoned 
to  attend  the  parliament,  yet  they  have  no  voices ;  and  there- 
fore they  sit  round  the  table  in  order  to  assist  the  speaker,  or  the 
king,  when  present,  in  mattei's  of  law. 

Nor  has  the  chancellour  a  voice,  unless  he  is  a  peer ;  for  an- 
ciently he  was  none  of  the  peers,  unless  he  held  per  haroniam  ; 
and  now  he  is  none,  unless  created  by  patent  or  summons. 

II  He  is  in  the  nature  of  a  steward  in  the  court-baron  of  the 
king ;  and  as  in  the  courts  baron  and  county  courts  the  steward 
is  not  judge,  but  xhe  pares  ;  so  the  speaker  in  the  house  of  lords 
is  not  judge,  but  the  barons  only.  As  steward,  the  chancellour 
lays  his  mace  on  the  table,  when  it  is  a  house,  to  shew  that  the 
king's  steward,  who  is  appointed  in  his  absence  to  hold  th 
court,  is  there.  II 

[By  the  twenty-second  and  twenty-third  articles  of  the  union, 
ratified  by  the  act  of  union,  the  peerage  of  Scotlcwd  are  to  elect 
sixteen  of  their  number  to  sit  in  the  British  house  of  lords :  and 
other  not  elected  peers  of  Scotland  are  to  become  peers  of  the 
united  kingdom,  and  to  have  all  the  privileges  of  such,  except  a 
seat  in  that  assembly. 

It  was  resolved  by  the  house,  soon  after  the  union,  in  the 
case  of.  the  Duke  of  Hamilton  and  Brandon,  "  that  no  patent 
"  of  honour  granted  to  any  peer  of  Great  Britain^  who  was  a 
"  peer  of  Scotland  at  the  time  of  the  union,  should  entitle  him 
"  to  sit  and  vote  in  parliament,  or  upon  the  trial  of  peers." 
And  the  same  doctrine  was  adhered  to  in  the  following  case : 
the  Duke  of  Queensberri/?,  second  son  was  created  Earl  of  Sol- 
Kioay,  in  Scotland,  when  an  infant;  and  afterwards  the  duke  was 
created  Duke  of  Dover,  vrith  remainder  to  such  second  son,  and 
sat  in  two  parliaments  under  this  creation.  But  upon  his  death 
it  was  objected,  and  so  resolved  by  the  lords,  that  the  Scotch 
earldom  of  Solii:ajj  incapacitated  the  then  claimant  from  taking 
the  dukedom  o^ Dover  by  virtue  of  such  remainder.  But  these 
resolutions  have  been  lately  over-ruled.  The  peerage  of  Bran- 
do7i  hath  been  again  claimed,  when  it  was  urged,  that  even  sup- 
posing the  former  decisions  to  stand,  still  the  patent  was  not 
void ;  that  the  incapacity  to  sit  in  parliament  was  only  personal 
in  the  then  duke,  and  his  heirs  in  tail-male  were  entitled  to  the 
peerage  of  jBra;/t/o??,  with  all  its  rights.  The  matter,  however, 
was  taken  up  in  a  more  general  view.  For  the  entry  in  the 
Lords'  Journals  is  as  follows :  "  After  hearing  counsel,  as  well 
"  yesterday  as  this  day,  upon  the  petition  of  Douglas  Duke  of 
"  Hamilton  and  Brandon  to  his  majesty,  praying  a  writ  of  sum- 
"  mons  to  parliament  by  the  title  of  Duke  o^  Brand 07i,  the  fol- 
"  lowing  question  was  put  to  the  judges:  Whether  by  the 
"  twenty-third  article  of  the  act  of  union,  which  declares  all 
"  peers  of  Scotland  to  be  peers  of  Great  Britain,  with  all 
"  the  privileges  enjoyed  ,by  the  peers  of  England,  except  the 
"  right  and  privilege  of  sitting  in  the  house  of  lords,  and  the 
15  *'  privileges 
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••  privileges  depending  thereon,  the  peers  of  Scotland  be  dls- 

*'  abled  from  receiving,  subsequently  to  the  union,  a  patent  of 

•*  peerage  of  Great  Bntain,  with  all  the  privileges  usually  in- 

"  cidcnt  thereto  ?  The  lord  chief  baron  of  the  court  of  exchequer 

"  delivered  the  unanimous  opinion  of  the  judges  present  upon 

*'  the  said  question,  that  the  peers  oi  Scotland  are  not  disabled 

*'  from  receiving,  subsequently  to  the  union,  a  patent  of  peerage 

"  of   Great   Britain,  with   all  the   privileges  usually  incident 

"  thereto :"  whereupon  a  report  was  ordered  to  be  presented  to 

his  majesty,  certifying  that  the  said  Duke  of  Brandon  is  entitled 

to  his  writ  of  summons. 

In  consequence  of  this  decision  several  Scotch  peers  were  soon 

afterwards  created  peers  of  Great  Britain.     But   in  the  year 

1 708-9  the  house  had  come  to  the  following  resolution :  "  That  Lords'  Journ 

*'  a  ipecr  o(  Scotland,  claiming  to  sit  in  the  house  of  peers  by  21st  Jan. 

*'  virtue  of  a  patent  passed  under  the  great  seal  of  Great  Britain     "^^  '^' 

"  after  the  union,  and  who  now  sits  in  the  parliament  of  Great 

"  Britain,  has  no  rijyht  to  vote  in  the  election  of  the  sixteen 

*'  peers,  who  are  to  represent  the  peers  of  Scotland  m  parlia- 

*'  ment."     And  this  resolution  standing  upon  the  journals  un- 

impeached,  it  seemed  to  be  a  consequence  of  it,  that  the  seat 

of  one  of  the  sixteen  peers,  as  a  representative  peer,  became 

vacant  upon  his  accepting  or  succeeding  to  an  inelective  seat : 

and  therefore,  upon  the  Earl  of  Abercorn's,  being  created  a  peer 

of  Great  Britain  in  the  year  1787,  the  house  resolved,  "  That  Lords'  Jouniy 

*'  the  Earl  of  Aberco7-?i,  who  was  chosen  to  be  of  the  number  of  14th  Feb. 

*'  sixteen  peers,  who  by  the  treaty  of  union  are  to  represent  the  ^^  ''"       ,^_ 

•'  peerage  of  Scotland  in  parliament,  having  been  created  Vis-  tio„  ^^as  come 

•*  count  Hamilton  by  letters  patent  under  the  great  seal  of  Great  to  at  the  same 

"  Britain,  doth  thereby  cease  to  sit  in  this  house  as  a  representa-  f''"^  respect- 

•*  tive  of  the  peerage  of  Scotland."    And  about  this- time  the  house  "}"n  ^^^^l  ^ 

shewed  a  strong  disposition  to  adhere  to  these  resolutions.     For  ier;?/,  who  was 

in  the  May  following  it  was  oi'dered,  "  That  a  copy  of  the  re-  created  Baron 

•*  solution  of  Jan.  21.  1708-9,  be  transmitted  by  the  clerk  of  -Douglas. 

«  the  parliaments  to  the  lord  clerk  registrar  of  Scotland,  with  ^"'i^'*^/°"^ 
^  ■   •         ■  1  •  ,-  1         °  „       *     1  .      .'       ,       1 8th  May, 

•*  injunction  to  him  to  coniorm  thereto.       And  again  m   the  j^g^,    ^ist 

next  year  it  was  resolved,  "  That  it  is  the  opinion  of  this  house  April,  1788. 
*'  that  the  lord  clerk  registrar  and  his  deputies,  acting  at  the 
•'  election  of  the  Scots  peers,  ought  to  conform  to  the  resolu- 
•*  tions  of  this  house,  of  which  they  have  had  notice  by  order  of 
■•*  the  house."     In  consequence  of  these  orders,  the  deputies  of 
the  lord  clerk  registrar  refused  to  admit  the  votes  of  the  Duke  of 
Qiteensbemj,  Lord  Abercorn,  and  other  lords  in  a  similar  situ- 
ation, at  the  following  general  election  in  the  vear  1700.     This 
refusal  occasioned  an  application  to  the  house -on  behalf  of  the 
two  noble  peers  above  mentioned,  when,  after  a  long  investi- 
gation and  considerable  debate,  the  house  was  pleased  to  over- 
rule its  former  resolutions,  and  to  resolve,  "  That  the  votes  of  Lords'  Jouru 
*'  the  Duke  of  Queensberry  and  the  Earl  of  Abercorn,  if  duly  231I  May, 
**  tendered  at  the  last  election  for  electing  sixteen  peers  of  Scot-  ^793- 
**  land,  ought  to  be  counted."    And  it  was  afterwards  resolved, 

«  That 
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6thJune,i793.  «  That  the  tender  of  the  votes  of  the  Duke  of  (Itieeiisherry  and 
"  the  Earl  of  Abercorn,  by  sending  to  the  lord  clerk  registrar 
"  or  his  deputies  signed  lists,  together  with  proper  documents 
"  of  their  having  qualified  themselves,  as  by  law  required,  to 
"  vote,  was  a  due  and  sufficient  tender  of  their  votes  at  the  said 
"  election."  In  pursuance  of  which  resolutions  the  votes  of 
these  noble  lords  were  added  to  the  lists.  These  resolutions 
were  followed  by  two  protests,  the  one  of  which  was  signed  by 
the  Duke  of  Ijeeds  and  the  Ea^rl  of  Kinnoul,  the  other  by  the 
Earl  of  Lauderdale. — The  above  resolution  of  23d  Maij  having 
established,  that  the  accepting  or  succeeding  to  an  inelective 
seat,  posterior  to  the  union,  did  not  incapacitate  a  peer  of  Scot- 
land from  voting  in  the  election  of  the  representatives  of  the 
Scottish  peerage,  the  inference  which  followed  from  the  contrary 
doctrine  was  necessarily  done  away,  and  the  succession  to  such 
a  scat  was  determined  not  to  vacate  the  seat  of  a  representative 
June  1793.  peer.  A  motion,  therefore,  of  Earl  Stanhope.,  "  That  an  humble 
"  address  be  presented  to  his  majesty,  hmiibly  to  request  that 
"  his  majesty  will  be  graciously  pleased  to  issue  his  royal  pro- 
"  clamation  for  the  election  of  a  peer  to  represent  the  peerao'e 
"  of  Scotland.,  in  the  room  of  the  Lord  Viscount  Stormonf,  who 
"  since  his  election  has  become  Earl  of  Mansfield,  of  Middlesex^ 
"  and  has  taken  his  seat  in  the  house  accordingly,"  was,  after 
debate,  negatived. 

At  the  above  election,  in  1790,   Sir  James  Sinclair  voted  by 

proxy  as  Earl  of  Caithness^  his  claim  to  that  dignity  not  having 

been  allowed,  but  being  then  pending.     His  vote  was  objected 

to  by  the  Earls  of  SeUdrk  and  Hopetaivn,  who  insisted  that  he 

had  no  right  to  the  title  he  assumed;  or,  supposing  his  claim 

should  be  admitted,  yet  as  it  v/as  not  actually  allowed  at  the 

time  of  the  election,  he  was  not  then  in  a  capacity  to  vote. 

4th  March,        But  the  house  resolved,  "  That  Sir  James  Si?iclair  had  made 

^793-  «  out  his  claim  to  the  title  of  Earl  of  Caithness."     And  that 

<)thjiinc,i793.  resolution  was  followed  by  another,   "  That  the  votes  given  by 

"  the  Earl  of  Moray.,  as  proxy  for  the  Earl  of  Caithness^  were 

«  good." 

By  6  Ann.  c.  23.  §  3.  the  peers  actually  present  at  the  assembly 
of  the  peers  in  Holyrood  House,  in  Edinburgh,  are  required,  be- 
fore they  vote,  to  qualify  themselves  by  taking  the  oaths  of  alL 
giance,  supremacy,  and  abjuration,  and  making  and  subscri 
ing  the  declaration  against  popery.  Those  who  live  in  Scotlam 
and  wish  not  to  vote  in  person,  may  qualify  in  any  sheri; 
court  in  Scotland ;  and  the  sheriflf'or  his  deputy  is  to  return  ti 
original  subscription  of  the  oath  and  declaration,  signed  by  t] 
peer  who  took  J^ie  same,  and  make  a  return  to  the  peers  so  as 
sembled  of  such  peers  taking  the  said  oath,  and  making  am 
subscribing  the  said  oath  and  declaration  :  and  those  peers  whi 
reside  in  England  at  the  time  of  issuing  the  proclamation  fc 
election,  may  take  and  subscribe  the  oaths,  and  make  and  su 
scribe  the  declaration  in  the  court  of  chancery,  king's  bencj 
common  pleas,  or  exchequer  in  England^  wliich  is  to  be  ca 

tifie( 
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tified  by  writ  («)  to  the  peers  in  Scotland,  at  their  meeting  un-  (a)  The  fol- 
der the  seal  of  the  court  where  the  same  were  taken  and   sub-  lowing  instru- 
scribed;  and  peers  who  have  so  quaHfied  may  make  a  proxy,  or  termined  by " 
send  a  signed  list  containing  the  names  of  sixteen  peers  ot'  Scot-  the  house,  after 
land  for  whom  they  give  their  votes.     And  in  case  any  peer  of  reference  to 
Scotland,  who  at  any  time  before  the  issuing  of  the  proclamation  j'^^  jnflg^s,  to 
for  election  hath  taken  the  oaths,  and  subscribed  the  declar-  efcntTn  law  to 
atiun  in  E?igla?id  or  Scotland,  to  be  certified  as  aforesaid,  and,  if  ccrtify,accord- 
taken  in  parliament,  to  be  certified  under  the  great  seal  of  Great  ing  to  this  sta- 
Britain,  sliall,  at  the  time  of  issuing  such  proclamation,  be  ab-  ^^}^'  *!^^' . 
sent  m  the  service  ot  the  crown,  such  peer  may  make  his  proxy,  ^.^^^j^^  Dum- 
or  send  a  signed  list.  blane,  on  the 

day  and  year  therein  specified,  appeared  in  chancery,  in  open  court,  and  took  and  subscribed 
the  oaths  and  declarations  therein  mentioned.  Lords'  Journ,  5th  Feb.  1792. —  "  George  the 
"  Third,  by  the  grace  of  God,  &c.  To  our  moit  dear  cousins,  the  peers  of  Scotland,  to  be 
"  assembled  and  meet  at  Uolyrood  House,  in  Edinburgh,  on  Saturday  the  24th  day  oi  July 
"  next  ensuing,  by  nrtue  of  our  proclamation  under  our  great  seal  of  Great  Britain  lately 
*'  issued,  for  the  election  of  the  sixteen  peers  o( Scotland  to  sit  and  vote  in  the  house  of  peera 
"  in  the  parliament  of  Great  Britain,  to  be  holden  at  Westminster,  on  Tuesday  the  loth  day 
"  of  August  next  ensuing,  greeting: — We  have  inspected  a  certain  record  and  register  in  our 
"  court  of  chancer\f  in  England,  made  and  tiled  and  there  remaining,  by  which  it  is  manifest, 
"  that  on  this  fourteenth  day  of  J^u«f,  1790,  jfVawcis  Viscount  Z)Mm6/awe  personally  appeared 
"  in  open  court  in  chancery  aforesaid,  and  then  and  there  took  and  subscribed  the  oath  of 
**  supremacy,  and  repeated  and  subscribed  the  declaration  contained  and  specified  in  a  certain 
"  act  of  parliament,  made  in  the  sixth  year  of  the  reign  of  Queen  Anne,  late  queen  of  Great 
**  Britain,  intituled,  '  An  act  to  make  further  provision  for  electing  sixteen  peers  of  Scotland 
**  to  sit  in  the  house  of  peers,  &c.'  and  also  took  and  subscribed  the  oath  of  allegiance  con- 
**  tained  and  specified  in  a  certain  act  of  parliament  made  in  the  first  year  of  our  late  great 
**  grandfather  George  the  First,  late  king  of  Great  Bi-itain,  intituled,  '  An  act  for  the  further 
*'  security  of  his  majesty's  person  and  government,  &c.'  and  also  took  and  subscribed  the  oath 
"  of  abjuration  contained  and  specified  in  a  certain  act  of  parliament  made  in  the  sixth  year 
"  of  our  reign,  intituled,  '  An  act  for  altering  the  oath  of  abjuration  and  the  assurance,  &c.' 
"  according  to  the  form,  direction,  and  appointment  of  the  acts  aforesaid.  Witness  ourself 
**  the  lath  day  of  June,  in  the  thirtieth  year  of  our  reign." 

The  above  act  provides,  that  such  peers  of  Scotland  as  are  also 
peers  of  England,  shall  sign  their  proxies  and  lists  by  the  title 
of  their  peerages  in  Scotland  ,•  and  that  no  peer  shall  be  capable 
of  having  more  than  two  proxies  at  one  time.  It  also  enacts, 
1  that  no  peer  shall  come  to  the  meeting  with  more  attendants  than 
I  he  is  allowed  by  the  acts  then  in  force  in  Scotland  to  take  with 
him  to  the  courts  of  justice;  and  that  any  peer  who  shall  pre- 
sume to  propose,  debate,  or  treat  of  any  other  matter,  except 
the  election,  shall  incur  the  penalties  o^  ix i^remunire.'] 

II  By  §  12.  of  the  above  act,   those  who  are  elected  the  sixteen  Wedonotfind 
peers  must  be  twenty-one  years  of  age  complete.  any  legislative 

enactment 
ujjon  this  subject  respecting  other  peers.  Minors  indeed  are  excluded  from  sitting  as  peers 
ot  Great  Britain  when  they  come  to  their  honours  by  creation  or  descent ;  but  that  is  merely 
by  a  standing  order  of  the  house,  made  the  22d  of  May  i68j.  On  the  ist  of  Oct.  1667, 
a  writ  of  summons  was  issued  to  the  Earl  of  Mulgrave,  he  being  then  under  age;  where- 
upon the  house,  by  the  recommendation  of  the  committee  of  privileges,  referred  these  two 
questions  to  the  judges,  "  Whether  a  minor  may  sit  in  quality  of  a  judge,  in  any  court  of 
"  justice,  by  the  law  of  England,  and  give  judgment  ?"  "  2.  Whether  a  judgment  may  be 
*•  excepted  against  by  writ  of  error,  or  otherw^ise,  wherein  any  one  that  sat  as  a  judge,  and 
**  gave  his  judgm^'nt,  was  a  minor?"  To  the  first  of  these  questions  the  lord  chief  justice 
reported  on  thi  6th  o{  November  following,  that  it  was  the  unanixnous  opinion  of  the  judges. 
Vol.  IL  E  e  «  That 


418 


COURT  OF  PARLIAMENT. 


"  That  by  the  law  of  England,  in  the  ordinary'  courts  of  justice,  no  minor  can  sit,  or  give 
"  any  judgment  as  a  jiylge."  On  the  14th  of  December  the  house  ordered  the  committee  of 
privileges  to  prepare  "  a  declaration  '  respecting  both  the  time  past  and  to  come,  which 
might  prevent  the  inconvenience  of  minors  sitting  in  the  house.  This  declaration  was  re- 
ported on  the  1 8th  of  December,  "  That  according  to  the  law  of  the  realm,  and  the  antient 
"  constitution  of  parliament,  minors  ought  not  to  sit  or  vote  in  parliament;  and  the  house 
"  agreed  to  it."  The  committee  then  recommended,  "  That  a  declaratory  bill  be  prepared 
"  to  remedy  this  inconvenience  for  the  future,  without  any  retrospect,  and  to  confirm  all 
"  that  had  already  passed,"  The  house  ordered  this  latter  part  of  the  report  to  be  laid 
aside.    2  Hats.  Prec.  10.    Notes. 

By  the  fourth  article  of  the  treaty  of  union  of  Great  Britain 
and  Ireland^  ratified  by  the  act  of  union  of  39  &  40  G.  3.  c.  67, 
four  lords  spiritual  of  Ireland^  by  rotation  of  sessions,  and 
twenty-eight  lords  temporal  of  Ireland^  elected  for  life  by  the 
peers  o^  Ireland,  sit  and  vote  on  the  part  o^ Ireland  in  the  house 
of  lords  of  the  parhament  of  the  United  kingdom ;  and  one  hun- 
dred commoners  (two  for  each  county  of  Ireland,  two  for  the 
city  of  Dublin,  two  for  the  city  of  Cork,  one  for  the  university 
of  Irinity  College,  and  one  for  each  of  the  thirty-one  most  con- 
siderable cities,  towns,  and  boroughs,)  sit  and  vote  on  the  part 
of  Ireland  in  the  house  of  commons  of  the  parliament  of  the 
United  kingdom.  H 


(C)  Of  the  Manner  of  their  Summons  and  assembling. 


(a)  For  ac- 
cording to 
Spelm.  Gloss. 
67.,  Seld.  tit, 
Hon.  692.,  it 
would  have 


T^HE  parliament  commences  by  the  king's  writ  or  summons, 
agreeably  to  that  rule  which  was  established  before  the  con- 
quest, viz.  that  all  judicature  proceeded  from  the  king.  William 
the  Conqueror  seems  to  have  been  more  jealous  of  this  part  of 
his  prerogative  than  of  any  other,  and  from  his  time  this  rule 
has  been  regularly  observed.  Anciently  («)  some  of  the  peers 
only  were  summoned,  but  when  a  parliamentary  peerage  was 
established,  they  summoned  them  all.  Hence  my  Lord  Coke 
{b)  says,  that  every  lord  spiritual  and  temporal,  of  full  age,  ought 
to  have  a  writ  of  summons  ex  debito  justitice. 
been  difficult 

and  inconvenient  to  have  summoned  them  all,  being  so  numerous,  as  to  be  at  one  time  about 
3000.    (i)  4  Inst.  I.——  For  the  form  of  such  summons  vide  Cotton's  Records,  3,  4. 

Gilb.Exch.51.  Anciently,  the  tenure  first  created  the  honour,  and  such  as 
Co.  Lit.  9.  b.  jjgi(j  jg£7-  baroniam  were  summoned  to  do  suit  or  service  in  par- 
16.  b.  Ude  liament;  and  as  such  summons  was  an  evidence  of  such  tenure, 
fo?  the  Lords'  so  it  has  been  since  settled,  that  the  summons  and  sitting  in 
House,  147.  parliament  makes  the  {c)  baron,  because  when  the  charters  of 
William  the  First  were  lost  and  destroyed  by  time,  the  feudal 
barons  had  no  evidence  of  their  baronage,  but  their  doing  suit 
and  service  as  barons  at  the  king's  court. 


■where  this 
matter  is  much 
controverted, 
(c)  But  in  all 


degrees  of  qua-  .  ... 

lity  above  a  baron,  a  summons  is  not  sufficient,  because  there  are  other  ceremonies  requisite, 
which  must  be  performed,  unless  dispensed  with  by  letters  patent ;  and  these  being  matters 
df  record  must  be  produced.    Seld.  tit.  Hon,  495.  530.    Show.  P.C.  5.    Spelm.  Gloss.  143. 

II  And 
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I)  And  although  a  writ  of  summons,  and  a  sitting  in  pursuance  thereof,  as  a  peer,  operates  as  a 
creation  of  a  dignity,  descendible  to  the  lineal  heirs,  or  heirs  of  the  body  of  the  person  so 
summoned  ;  yet,  the  house  of  lords  have  determined,  that  a  single  writ  of  summons,  issued 
to  a  person  in  the  reign  of  E.  i.  did  not  create  an  hereditary  barony.  Barony  of  Fresche- 
ville,  Joiu-n.  V.  13.  154.    Cruise  on  Dignities,  76. || 

The  first  summons  of  a  peer  to  parliament  differs  from  an  or-  Gilb.Exch.  53. 
dinary  summons,  because  in  the  first  summons  he  is  called  up  Co.  Lit.  16. 
by  his  proper  christian  and  surname,  not  having  the  name  and 
title  of  dignity  in  him  till  he  has  sat  (a);  but  after  he  has  sat,  [(«)AndtherG- 
the  name  of  dignity  becomes  part  of  this  name;  but  the  writ  of  fore,  till  he 

creation,  in  all  other  things,  is  the  same  with  the  ordinary  writ  takes  his  seat, 
..    ^       ,,    ,  •  °  ''  the  blood  is 

that  calls  hmi.  ^  not  ennobled; 

and  if  issue  be  joined,  whether  he  were  a  baron  or  no,  it  shall  not  be  tried  by  a  jury,  but  by 
record  of  parliament,  which  could  not  appear  unless  he  were  of  the  parliament.  Ibid.  But 
in  the  case  of  nobility  by  letters  patent,  the  creation  is  perfect,  and  the  blood  is  ennobled 
without  sitting;  and  therefore,  in  Lord  Banbury's  case,  the  Court  of  King's  Bench  held,  that 
a  peerage,  claimed  under  letters  patent,  is  not  triable  by  the  record  of  parliament,  but  must 
be  questioned  by  pleading  non  concessit.  Rex  v.  Knollys,  i  Ld.  Raym.  10.  ||So,  if  the  person 
ennobled  by  letters  patent  die  before  die  has  taken  his  seat,  the  dignity  will  nevertheless 
descend  to  his  posterity ;  as  was  the  case  of  Lord  Waldegrave  de  Cherton  in  i  Ja.  2.,  who 
dying  before  he  sat  in  parliament,  his  eldest  son  was  introduced  in  his  robes,  and  took  his 
seat.  Journ.  V.  21.  68a.  The  same  in  the  present  reign  in  the  case  of  Lord  Walsingham.|| 
A  writ  of  summons  directed  to  any  temporal  person  who  sits  in  pursuance  of  it,  gives  a  barony 
in  fee,  without  words  of  limitation,  12  Co.  70.  Co.  Lit.  9.  b.  Seld.  tit.  Hon.  746.  But 
letters  patent,  in  which  there  are  no  words  of  limitation,  give  the  grantee  a  dignity  for  life 
only.  If  the  eldest  son  of  a  peer,  created  by  letters  patent,  limiting  the  succession  to  the 
heirs  male  of  his  body,  be  called  up  by  writ  of  summons  to  the  house  of  lords  by  his  father's 
baronial  title,  the  effect  of  the  writ  in  that  case  is  not  to  enlarge  the  course  of  succession,  so 
as  to  make  a  female  capable  of  inheriting,  but  merely  to  accelerate  the  succession  of  the 
son  to  the  barony ;  for  the  extent  of  the  inheritance  still  depends  on  the  nature  of  the  father's 
title  to  the  barony.  Case  of  the  claim  to  the  barony  of  Sidney  of  Penhurst  disallowed.  Printed 
cases  of  the  Lords,  June  17.  1782.] 

The  writ  of  summons  issues  out  of  chancerj^,  and  recites,  that  4  Inst.  4, 
the  king,  de  avisamento  concilii^  resolving  to  have  a  parliament, 
desires  quod  intersitis  cic?n,  &c.  each  (Z»)  lord  of  parliament  is  to  (^)  Of  the  man- 
have  a  distinct  summons,  and  such  summons  is  to  issue  at  least  ^^^  P^  ^"™" 
(c)  forty  days  before  the  parliament  begins.  'ud^e?  baron* 

of  the  exchequer,  king's  counsel,  and  civilians,  masters  in  chancery,  who  have  no  voices; 
and  how  the  writ  differs  from  that  to  a  lord  of  parliament;  vide  Reg.  261.  F.  N.  B.  239. 
4  Inst.  4.  (c)  II This  is  by  7&  8  W.&M.  c. 25.  But  by  the  22d  article  of  the  treaty  of 
union  with  Scotland,  it  is  resolved,  "  that  such  time  shall  not  be  less  than  fifty  days  after  the 
"  date  of  the  royal  proclamation  issued  for  that  purpose."  From  that  time  to  the  present, 
though  no  positive  law  has  been  made  on  the  subject,  fifty  days  have  always  been  allowed 
between  the  teste  and  return  of  the  writs  of  summons.  || 

Also,  a  writ  of  summons  must  be  directed  to  every  sheriff  of  4  Inst.  6. 10. 
every  county  in  England  and  Wales,  for  the  choice  and  election  ^^'  ^^^'  ^°9-  b. 
of  knights,  citizens,  and  burgesses,  within  each  of  their  respec-  rai  election' 
tive  counties.  the  writ  of 

summons 
issues  in  consequence  of  a  warrant  from  the  lord  chancellour  to  the  clerk  of  the  crown  in 
chancery;  but,  if  a  vacancy  happens  during  the  sitting  of  parliament,  or  by  the  death  of  a 
member,  or  his  becoming  a  peer,  in  the  time  of  a  recess,  then,  in  consequence  of  a  warrant 
from  the  speaker ;  in  the  former  of  which  cases,  the  speaker  acts  by  order  of  the  house ;  in  the 
latter,  under  the  regulations  and  restrictions  of  stat.  24  G.  3.  c  a 6.] 
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4  Inst.  6.  So,  a  writ  of  summons  must  issue  out  to  the  lord  warden  of 

the  Cinque  Porls,  for  the  election  of  the  barons  for  the  same, 

who  in  law  are  burgesses. 

4  Inst.  lo.  The  substance  of  those  writs  ought  to  continue  in  their  ori- 

[See  the  form  ginal  essence,  without  any  alteration  or  addition,  unless  it  be 

0  t  e  wn  ,        1^    ^^j.  ^^^  parliament ;  for,  if  original  writs  at  the  common  law 

1  Dougl.  44S.  •/  .t  :  iT^i  1  r  1- 

Heywood  on      can  receive  no  alteration  or  addition  but  by  act  or  parliament,  a 
Elect.  I.]          Jbrtiori  the  wTits  for  the  summons  of  the  high  court  of  parlia- 
ment can  receive  no  addition  or  alteration  but  by  act  of  par- 
liament. 
ElsjTige,  28,  [It  doth  not  appear  by  the  first  record  of  summons  now  extant, 

^9'  flw.  49  H.  3.  by  what  warrant  the  lord  chancellour  caused  the 

writs  of  summons  to  be  made.  The  king  was  then  a  prisoner  to 
Montfort.  But  surely  none  but  the  king  can  summon  the  par- 
(fl)  Though  it  liament  {a).  And  this  is  the  reason  that  Henry  4.  having  taken 
be  very  clear  \^\a,  Jjege  lord  King  Bichard  2.  prisoner  on  the  20th  day  oi August, 
that  no  par  la-  ^^^  caused  the  writs  of  summons  for  the  parliament,  wherein 
legally  assem-  he  obtained  the  crown,  to  bear  date  the  1 9th  day  of  the  same 
bled  but  by  the  month,  and  the  warrant  to  be  jpei'  ijpsiim  regem  et  concilium, 
authority  of  jjnd  himself  to  be  summoned  by  the  name  of  Henry  Duke  of 
thecro^vn  yet  ^^„^^,^^,.. 
there  are  two 

instances  of  a  parliament  being  called  and  sitting,  and  being  acknowledged  as  such  without 
being  originally  summoned  by  writs  issued  by  order  of  the  king.  The  first  was  that  of  the 
convention  parliament,  which  met  on  the  25th  oi  April  1660,  and  sat  till  the  29th  of  De^ 
cembcr  in  that  year,  and  was  then  dissolved.  This  parliament  was  summoned  by  writs  issued 
under  the  direction  of  an  ordinance  passed  on  the  i6th  of  March  1659,  ^Y  ^^  remainder  of 
the  house  of  commons  that  had  been  called  by  Charles  the  First,  on  the  3d  of  November 
1640.  The  ordinance  was  entitled,  "  A  bill  for  dissolving  the  parliament  begun  and  holden 
"  at  Westminster  on  the  3d  oi  November  1640,  and  for  the  calling  and  holding  a  parliament 
"  at  Westminster  on  the  25th  day  of  ^junV  1660."  It  was,  however,  thought  advisable  after- 
wards, when  the  legal  government  was  re-established,  to  pass  an  act  of  parliament  to  remove 
all  disputes  concerning  the  assembling  and  sitting  of  this  parliament ;  and  it  was  accordingly 
declared  and  enacted  by  12  Car.  2.  c.  i.  "  That  the  parhament  begun  and  holden  at  West- 
*'  minster,  on  the  3d  oi  November  1640,  is  fully  dissolved  and  determined,  and  that  the  lords 
*'  and  commons  now  sitting  at  Westminster,  in  this  present  parliament,  are  the  two  houses 
"  of  parliament,  to  all  intents,  constructions,  and  purposes  whatsoever,  notwithstanding  any 
"  want  of  the  king's  writ  of  summons,  or  any  othor  defect."  But,  notwithstanding  this  ex- 
press declaration  by  act  of  parliament,  it  appears  that  doubts  were  still  entertained  whether 
the  parliament  of  1640  was  legally  dissolved.  For,  on  the  24th  oi  May  1661,  the  judges 
were  ordered  to  attend  the  house  of  lords,  to  give  their  opinion  upon  this  question ;  and  on 
the  6th  oi  June,  the  judges  having  attended,  and  having  given  an  unanimous  opinion,  "  That 
"  the  said  parliament,  begun  on  the  3d  of  November  1640,  is  now  determined,"  the  lords 
ordered  the  attorney-general  to  prepare  a  particular  bill  for  declaring  this  to  be  the  law ;  and 
a  clause  for  this  purpose  was  inserted  in  an  act  which  passed  in  the  13th  of  Cha.  2.  c.  i.  en- 
titled, "  An  act  for  the  safely  and  preservation  of  his  majesty's  person  and  government 
*'  against  treasonable  and  seditious  practices  and  attempts."  2  Hats.  Free.  280.  It  is  re- 
markable, that  such  a  provision  should  be  inserted  in  a  temporary  law.  The  other  instance 
of  a  parliament  summoned  by  writs  not  issued  by  the  king's  authority,  is  the  convention 
parliament,  which  met  on  the  22d  oi  January  1688,  and  which  was  elected  by  virtue  of  letters 
written  bvthe  Prince  oi  Orange,  in  consequence  of  the  address  of  the  lords  spiritual  and  tem- 
poral, and  of  those  members  of  the  house  of  commons  that  had  sei-ved  in  any  of  the  parlia- 
ments duriuc  the  reign  of  Charles  the  Second,  who,  together  with  the  aldermen  and  several 
of  the  common  council  of  London,  had  assembled  at  Si.  James's,  on  the  26th  of  December, 
at  the  desire  of  the  Prince  of  Orange.  These  letters  were  directed  to  the  lords  spiritual  and 
temporal,  and  to  the  several  counties,  universities,  cities,  boroughs,  and  cinque  ports,  for 
callinc  a  convention  to  meet  on  the  22d  oi  January.  After  settling  the  crown  on  the  Princa 
and  Princess  of  Orange,  an  act  was  immediately  passed,  as  in  the  former  instance,  for  re- 
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moving  and  preventing  all  questions  and  disputes  concerning  the  assembling  and  sitting  of 
this  present  parliament,  by  wliich  "  this  convention  is  declared  to  be  the  two  houses  of  par- 
^^  liament  to  all  intents  and  purposes  whatsoever,  notwithstanding  any  want  of  writ  of  sum- 
^  mons  or  other  defect ;  and  that  this  act,  and  all  other  acts  to  which  the  royal  assent  shall 
^^  be  given,  before  the  next  prorogation,  shall  be  understood,  taken,  and  adjud<red  in  law  to 
^^  commence  upon  the  13th  day  of  February/,  on  which  day  their  majesties,  at  the  request  and 
^  hy  tlie  advice  of  the  lords  and  commons,  did  accept  the  crown  and  royal  dignity  of  the 
■^  King  and  Queen  of  England,  France,  and  Ireland,  and  the  dominions  and  territories 
tfiereunto  belonging"  Notwithstanding  this  statute,  it  was  thought  advisable,  on  the 
meeting  of  the  next  parliament,  elected  by  virtue  of  writs  issued  by  King  William  and  Queen 
Mary,  to  pass  another  act,  "  For  recognizing  their  majesties,  and  for  avoiding  all  questions 
^^  touching  the  acts  made  in  the  parliament  assembled  at  Westvmister ,  the  13th  oi  Febriiaru 
„  1688.''  This  act,  the  2d  of  VV.&M.  st.  1.  c.  i.  enacts,  "  That  all  and  singular  the  acts 
made  in  the  said  parliament,  were  and  are  laws  and  statutes  of  this  kingdom."  See,  in  the 
Lords'  Journal  of  the  5th  of  April  i6()o,  a  very  curious  protest  on  the  subject  of  this  bill 
touching  the  validity  of  the  last  parliament,  and  the  objection  which  had  been  made  to  th« 
want  of  writs  of  summons.     2  Hats.  Prec.  281-3. 

The  warrant  hath  been  divers ;  sometime  per  breve  de  privato  id.  ibid, 
sigillo ;  but  most  commonly  per  ipsum  regem,  or  per  ipsum  regern 
et  condlium. 

If  the  king  hath  been  absent  out  of  the  land,  and  a  mstos 
appointed  (as  the  manner  is),  the  ^vrit  bears  teste  by  the  custoSy 
and  the  warrant  is  per  ipsum  regcm^  et  dominum.  custodem^  et  con- 
cilium, prout  an.  13  E.  3.  Teste  Edwardo  duce  Cornubi^e,  8^c. 
custode  AngUae.  Per  ipsuw  regcm,  et  dcminum  custodem,  et  con- 
cilium. An.  20  E.  3,  consimile.  An.  9  H.  5.  Teste  Johanna 
duce  Bedford,  custode  AngHae.  Per  ipsum  regem  et  concilium. 
An.  9  H.  6.  The  king  being  in  Paris,  teste  Humfrido  duce 
Glocestriae,  custode  Angliae.  Per  breve  de  privato  sigillo.  But, 
if  the  king  be  within  the  land,  though  within  age,  and  a  pro- 
tector appointed  him,  he  alone  is  testis  to  the  writ,  and  the  war- 
rant is  per  ipsum  regem,  prout  an.  i  H.  6. ;  and  sometimes  per 
ipsum  regem  et  concilinm.'] 

At  the  (a)  return  of  the  writ,  the  parliament  cannot  begin  but  4  Inst.  6. 
by  the  royal  presence  of  the  king,  either  in  person  or  by  repre-  («)  May  be 
sentation:  by  representation  two  ways:  either  by  a  guardian  of  fh°'"J^"^i ^J. 
England,  by  letters  patent  under  the  great  seal,  when  the  king  is  return  for  cer! 
%n  remotis  out  of  the  realm ;  or  by  commission  under  the  great  tain  urgent 
seal  of  England,  to  certain  lords  of  parliament,  representing  the  causes.  4  Inst, 
person  of  the  king,  he  being  within  the  realm,  in  respect  of  some  ^"    ^^f^7  *^® 
infirmity.  general  elec- 

^.  •'       ,-  ,      .  tionm  the  year 

1790,  ttie  parliament  was  prorogued  twice  before  it  met.  Com.  Journ.  a6th  Nov.  1790 ;  and 
the  first  parliament  in  this  reign  was  prorogued  by  four  writs  of  prorogation.  Id.  ^d  Nov. 
1 761.] 

Every  lord  spiritual  and  temporal,  and  every  knight,  citizen,  4  Inst.  43. 
and  burgess,  shall  upon  summons  come  to  the  parliament,  ex-  5  R-  2.  st.  2. 
cept  he  can  reasonably  and  honestly  excuse  himself,  or  he  shall  ^-  4-  By  6  H.g. 
be  amerced,  ^r.;    that  is,  respectively  a  lord  by  the  lords,  and  Sitin'lT^^^ 
one  ot  the  commons  by  the  commons.  out  licensee, 

every  knight,  citizen,  and  burgess,  shall  lose  his  wages :  also,  it  is  such  an  offence,  that 'the 
Joras  may  fine  one  of  their  body;  so,  of  the  house  of  commons.  4  Inst.  44.  ||It  was  cus- 
tomarj'  in  former  times,  if  the  parliament  was  not  quite  full  at  the  first  meeting  to  adjourn 
tor  a  day  or  two  till  the  absent  members  came  in  ;  and  by  the  records  it  appears,  that  the 
lords  sometimes,  and  the  commons  frequently,  were  called  by  name  the  first  day  of  the  par- 
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liaraent's  sitting,  and  such  of  them  as  were  absent  without  just  cause  were  both  blamed  and 
fined.  Prynne's  Preface  to  Cott.  Abr.  of  the  Records  in  the  Tower.  And  the  attendance  of 
members  is  enforced  at  present  by  calls  of  the  house,  and  sometimes  by  the  punishment  of 
those  who  disobey  them.|| 


4  Inst.  44. 


1 2  Co.  70. 
iP.  Wms.592 


Glanv.  loi. 
8  Comm. 
Journ.  250. 
626.  631.  625. 
640.    But  the 
abandonment 
of  a  seat  by  a 
person  chosen 
is  in  fact  re- 
cognised by  the 
provisions  of 
a8  G.2.  c.ja. 
2  and  4. 


II  Lord  Coke  says,  "  if  the  king  by  his  writ  calleth  any  knight 
"  or  esquire  to  be  a  lord  of  the  parliament,  he  cannot  refuse  to 
"  serve  the  king  there  in  communi  illo  concilio,  for  the  good  of 
"  his  country."  And  in  Lord  Ahergaimmy^s,  case  the  judges 
appear  to  have  been  of  that  opinion.  But  Lord  Covoper  was  of 
opinion,  that  the  king  could  not  create  a  subject  a  peer  of  the 
realm  against  his  will;  because  it  would  be  then  in  the  power  of 
the  king  to  ruin  any  one  whose  estate  and  circumstances  might 
not  be  sufficient  for  the  honour.  He  also  held,  that  a  minor 
might,  when  of  age,  wave  a  peerage  granted  to  him  during  his 
minority.  But  Lord  Trevor  maintained  the  contrary,  and,  in 
conformity  with  Lord  Coke^  held,  that  the  king  had  a  right  to 
the  services  of  his  subjects  in  any  situation  he  thought  proper ; 
and  instanced  in  the  case  of  the  crown's  having  the  power  to 
compel  a  subject  to  be  a  sheriff,  and  to  fine  him  for  refusing  to 
serve.  He  observed,  that  in  Lord  Abergavenny^^  case  it  was 
admitted  that  the  king  might  firfe  a  person  whom  he  thought 
proper  to  summon  to  the  house  of  peers,  it  being  there  said, 
that  a  person  might  choose  to  submit  to  a  fine.  And  if  it  were 
allowed  that  the  king  might  fine  for  not  accepting  the  honour, 
and  not  appearing  upon  the  writ,  he  might  fine,  toties  quoties, 
where  there  was  a  refusal,  and,  consequently,  might  compel  the 
subject  to  accept  the  honour.  And  that  it  was  not  to  be  pre- 
sumed that  the  king  would  grant  a  peerage  to  any  one  to  his  pre- 
judice or  wrong,  any  more  than  that  he  would  make  an  ill  use 
of  his  power  of  pardoning ;  all  which  are  suppositions  contrary 
to  the  principles  upon  which  the  constitution  is  framed,  which 
depends  upon  the  honour  and  justice  of  the  crown. 

It  is  laid  down  in  Glanville,  as  to  the  house  of  commons, 
that  "  no  man,  being  lawfully  chosen,  can  refuse  the  place; 
"  for  the  country  and  commonwealth  have  such  an  interest  in 
"  every  man,  that  when,  by  lawful  election,  he  is  appointed  to 
"  the  public  service,  he  cannot  by  any  unwillingness  or  refusal 
"  of  his  own,  make  himself  incapable ;  for  that  were  to  prefer 
"  the  will  or  contentment  of  a  private  man,  before  the  desire 
"  and  s.atisfaction  of  the  whole  country,  and  a  ready  way  to  put 
"  by  the  sufficientest  men,  who  are  commonly  those  who  least 
"  endeavour  to  obtain  the  place."  || 

[By  the  5th  of  Eliz.  c.  i.  §  16.  all  members,  before  they  come 
into  the  parliament  house,  are  to  take  the  oath  of  supremacy 
before  the  lord  steward  for  the  time  being,  or  his  deputy  or 
deputies,  for  that  time  to  be  appointed. 

By  the  7th  of  Ja.  i.  c.  6.  §  8.  the  oath  of  allegiance  is,  in  like 
manner,  ordered  to  be  taken  by  members  before  tlicy  come  into 
the  house. 

By  the  30th  of  C.  2.  st.  2.  every  member  is  to  take  the  oath 
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ofallegiance  and  supremacy,  and  make  and  subscribe  the  declar- 
ation against  transubstantiation,  between  tlie  hours  of  nine  in 
the  morning  and  four  in  the  afternoon ;  a  peer,  at  the  table  in 
the  middle  of  the  house  of  peers,  and  whilst  a  full  house  of 
peers  is  there,  with  their  speaker  in  his  place  ;  and  a  member 
of  the  house  of  commons,  at  the  table  in  the  middle  of  that 
house,  whilst  a  full  house  is  duly  sitting,  with  the  speaker  in  the 
chair. 

By  the  13th  of  W.  3.  c.  6.  §  10.  every  member  is  to  take  the  At  thebcin- 
oath  of  abjuration  "  at  the  table,"  in  the  same  manner,  and  be-  ning  of  the 
tween  the  same  hours,  as  he  takes  the  oaths  of  allegiance  and  P'^rjiament  _ 
supremacy  by  tl,e  30th  of  C.  a.  rheycarf^ro, 

there  was  some  debate  in  the  house  of  lords,  whether  any  lord  might,  notwithstanding  the 
limitation  of  time  expressed  in  this  and  the  preceding  act,  be  admitted  to  take  the  oaths,  and 
sign  the  declaration  after  four  o'clock  ;  and  the  lords  determined  that  he  might. — The  house 
of  commons,  by  their  uniform  practice,  have  always  determined  differently.  Nor  does  this 
determination  of  the  lords  seem  to  be  consistent  with  an  order  of  their  lordships,  "  That 
*'  lords  who  come  to  take  the  oaths  be  present  for  that  purpose  at  the  first  sitting  of  the 
"  house,  otherwise  to  withdraw  from  the  debates  for  that  day."     a  Hats.  Prec.  82. 

By  the  33d  of  G.  2.  c.  20.  every  member  (except  as  is  therein  Notwithstand- 
excepted)  is,  before  he  presumes  to  vote  in  the  house  of  com-  |"S  all  these 
inons,  to  take  the  oath  of  his  being  qualified,  and  to  deliver  in  in^oductorT^ 
his  qualification  at  the  table.]  to  a  member's 

taking  his  seat  in  the  house,  a  person  when  returned  Is,  though  he  should  not  have  taken  his 
seat,  to  ail  intents,  a  member,  except  as  to  the  right  of  voting,  and  is  entitled  to  the  same 
privileges  as  any  other  member  of  the  house;  insomuch,  that  upon  the  13th  o?  April  lyig, 
the  house  determined,  "  That  Sir  Joseph  Jekyll  was  capable  of  being  chosen  of  a  committee 
"  of  secresy,  though  he  had  not  been  sworn  at  the  clerk's  table."     a  Hats.  Prec.  83.  note. 

(D)   Of  Elections :  And  herein, 

I.  Of  the  Electors^  and  their  Qualifications, 

AS  the  right  and  qualifications  of  electors  depend  for  the  most 
part  on  several  acts  of  parliament,  it  will  be  necessary  to 
point  out  those  statutes,  as  the  surest  rule  to  direct  us  in  our  in- 
quiries herein.  But  here  it  may  be  proper  to  observe,  {a)  that  (a)  Hob.  14. 
the  right  and  qualification  of  voters  in  cities,  towns,  and  la  Co.  120. 
boroughs,  depend  on  their  charters,  and  such  customs  as  have 
prevailed  in  them  time  immemorial. 

Also  it  may  be  necessary  to  observe,  that  for  the  better  ascer-  Extended  to 
taining  in  general  the  right  of  voting,  and  for  the  greater  secu-  Scotland  by 
rity  of  returning  officers,  by  the  2  Geo.  2.  c.  24.  it  is  enacted,  ^t^'f'  '^*  "* 
*'  That  such  votes  shall  be  deemed  legal,  which  have  been  so  [-epeakd  by* 
"  declared  by  the  last  determination  in  the  house  of  commons;  28  G.  3.  c. 52. 
**  which  last  determination  concerning  any  county,  shire,  city,  $31- so  far  as 
**  borough,  cinque  port,  or  place,  shall  be  final  to  all  intents  [^^^*^?s  *?  ^e- 
«  and  Durooses''     ^      '  *         '  termmations 

ana  pui  poses.  subsequent  to  that  act. 

As  the  chief  excellency  of  our  constitution  consists  in  our  («)  That  it  is 

being  {a)  bound  only  by  those  laws  to  which  we  ourselves  con-  one  of  the 

sent ;  and  as  such  consent  cannot  be  given  by  every  individual  in  g^^'^test  prm- 

-.^  t3  J  J  leges  wlucn  2 

JL  e  4  person,     ° 
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British  subject  person,  but  must  be  by  representation,  it  therefore  highly  con- 
hath;  and         cerns  the  whole  community  that  elections  be  (b)  free,  and  that 
be^hhiSed  ^^  ^^^  every  person  claiming  a  right  to  vote  be  duly  qualified,  free 
from  voting,      from  corruption,  or  any  undue  influence  whatsoever, 
an  action    on  the   case  will  lie   at    common  law.     Salk.  19.      6  Mod,  45.     Ld.  Raym.  938. 

3  Salk.  17.  8  State  Tr.  89.  Holt  524.  per  Holt  Ch.  Just.;  and  accordingly  adjudged  in  the 
house  of  lords,  in  the  case  of  Ashby  and  White,  (b)  By  the  common  law  all  elections  ought 
to  be  free;  and  by  several  statutes  it  is  declared,  that  elections  of  members  of  parhament 
ought  to  be  free,  particularly  by  the  i  W.  &  M.  sess.  2.  c.  2.  (r)  In  many  cases  multitudes  are 
bound  by  acts  of  parh"ament,  who  are  not  parties  to  the  elections  of  knights,  citizens,  and 
burgesses;  as  all  those  that  have  no  freehold,  or  have  freehold  in  ancient  demesne;  and 
all  women  ha\'ing  freehold  or  no  freehold,  and  men  within  ase  of  twenty-one  years,  &c. 

4  Inst.  4,  5. 


This  and  the 
subsequent 
acts  as  to  resi- 
dence are  re- 
pealed by 
14G.3.  cjS. 


2  Luders,  467. 


Wetherell  v. 
Hall,  Id.  58! 
Cald.  230. 


II  By  I  H.  5.  c.  r.  the  knights  and  esquires  and  others  tchich  shall 
he  choosers  of  the  hiights  of' the  shires,  shall  be  reside?it  'uithi?i  the 
same  shires  the  day  of  the  date  of  the  inrit  of  summons  of  parlia- 
ment. 

By  8  H.  6.  c.  7.  the  knights  of  the  shires  shall  be  chosen  in  eve)-y 
county  of  the  realm,  by  people  d'i^elling  and  resident  within  the 
same  counties,  "jchereof  eveiy  one  of  them  shall  have  freehold  to 
the  value  of  /\o%.  by  the  year,  at  the  least,  above  all  charges ;  which 
is  explained  in  a  subsequent  statute  of  10  H.  6.  c.  2.  to  mean 
freehold  to  that  value  vnthin  the  county,  whei-e  any  such  chooser 
isoill  meddle  of  any  such  election.  And  the  reason  why  this  was 
done  is  set  forth  in  the  preamble :  "  Whereas  the  elections  of 
"  knights  of  shires  to  come  to  the  parliament  of  our  lord  the 
"  king,  in  m.any  counties  of  the  realm  o{  England,  have  now  of 
*'  late  been  made  by  very  great,  outrageous,  and  excessive  num- 
"  bers  of  people  dwelling  within  the  same  counties  of  the  realm 
"  of  England,  of  which  most  part  was  of  people  of  small  sub- 
*'  stance  and  of  no  value,  whereof  every  of  them  pretended  a 
"  voice  equivalent,  as  to  such  elections  to  be  made,  with  the 
*'  most  worthy  knights  and  esquires  dwelling  within  the  same, 
*'  whereby  manslaughter,  riots,  batteries,  and  divisions  among 
"  the  gentlemen  and  other  people  of  the  same  counties  shall 
*'  very  likely  rise  and  be,  unless  convenient  and  due  remedy  be 
**  provided  in  this  behalf:  our  lord  the  king,  considering  the 
"  premises,  hath  provided,  ordained,  and  established  by  autho- 
*'  rity  of  this  present  parliament,"  S)C. 

The  act  of  8  H.  6.  c.  7.  empowers  the  sheriff  to  examine  .the 
voters  upon  oath  as  to  the  clear  value,  and  the  subsequent  acts  of 
7  &  8  W.  3.  10  Ann.  and  1 8  G.  2.  prescribe  the  form  of  the  oath 
to  be  administered  to  them. 

It  having  been  determined  by  tw^o  committees  of  the  house  of 
commons  that  the  interest  of  a  mortgage  is  a  charge,  which,  if 
it  reduces  the  value  under  405.  takes  away  the  vote ;  and  a  si- 
milar decision  having  been  made  by  the  court  of  king's  bench 
upon  a  qualification  under  the  game  act  of  23  Car.  2.  c.  25.,  but 
there  having  been  an  intermediate  decision  of  a  comhiittee, 
wherein  the  contrary  was  holden,  and  the  opinions  of  lawyers  upon 

the 


(D)  Of  Elections,  425 

the  subject  being  divided,  the  legislature  has  made  a  declaration 
upon  it  in  stat.  28  G.  3.  c.  36.  56.  and  9.  and  requires  the  estate 
to  be  of  the  clear  yearly  value  of  40s.  over  and  above  the  interest 
of  any  money  secured  by  mortgage  upon  it,  and  also  over  and  above 
all  rents  and  outgoings  payable  out  of  or  in  respect  of  the  said 
estate,  other  than  parliamentary,  publick  or  parochial  taxes  [a)\\        («)  Consider- 
ing, says  Mr.  Liiders,  the  doubt  and  contradiction  in  whicli  the  point  had  been  involved  by 
the  opinions  of  individuals  and  the  decisions  in  the  election  courts,  the  clause  has  not  that 
formality  which  might  have  been  expected  (from  former  instances)  in  a  declaratory  law  made 
upon  a  difficult  legal  question.     The  subject  is  introduced  indirectly  into  the  act    and  as  if 
the  law  had  been  taken  for  granted,     a  LuJers,  468. 

[No  person  shall  vote  in  right  of  any  freehold  gi-anted  to  him  ro  Ann.  c.  25. 

fraudulently  to  qualify  him  to  vote.     Fraudulent  grants  are  such  Thest.  13  G.  a. 

as  contain  an  agreement  to  re-convey,  or  to  defeat  the  estate  ^;  ^°'  ^''*^'1^» 

granted ;  which  agreements  are  made  void,  and  the  estate  is  for  thep^even- 

absolutely  vested  in  the  person  to  whom  it  is  so  granted.     And  tion  of  fraudu- 

every  person  who  shall  prepare  or  execute  such  conveyance,  or  ^^"*^  convey- 

who  shall  give  his  vote  under  it,  shall  forfeit  40/.  f."'^^^  "*^  ^^^'^' 

°  .  .  ^  tion  purposes 

to  cities  and  towns  which  are  counties  of  themselves. 

No  person  shall  vote  in  respect  of  an  annuity  or  rent-charge,  a  G.  3.  c.  34. 
unless  registered  with  the  clerk  of  the  peace  twelve  calendar 
months  before  the  election. 

In  mortgaged  or  trust  estates,  the  person  in  possession,  under  7  &  8  W.  3. 
the  above-mentioned  restrictions,  shall  have  the  vote.  c.  aj.  §  7. 

Only  one  person  shall  be  admitted  to  vote  for  any  one  house  Ibid.    But  a 
or  tenement,  in  order  to  prevent  the  splitting  of  freeholds ;  and  husband  may 
conveyances  for  that  purpose,  among  which,  by  a  later  statute,  ^^^     .^^* 
{b)  are  included  devises  by  will,  shall  be  void.  dowa-  "with-** 

out  an  actual  assignment  of  it  by  metes  and  bounds.     a8  G.3.  c.  2,(>'  $  34.    {b)  ^3  G.\.  c.  40. 

No  estate  shall  qualify  a  voter,  unless  it  hath  been  assessed  to  30  G. 3.  0.35. 
the  land-tax  six  months  before  the  election,  either  in  the  name 
of  the  voter  or  of  his  tenant;  but  if  he  has  acquired  it  by  mar- 
riage, descent,  or  other  operation  of  law,  within  twelve  calendar 
months  before  the  election,  in  that  case,  it  must  have  been 
assessed  to  the  land-tax  within  two  years  before  the  election,  either 
in  the  name  of  the  predecessor,  or  person  through  whom  the 
voter  derives  his  title,  or  in  the  name  of  the  tenant  of  such 
person.  ||  Annuities  or  fee-farm  rents  (duly  registered)  issuing 
out  of  the  messuages,  lands,  Sfc.  rated  and  assessed,  are  not 
within  the  act. 

Where  the  land-tax  has  been  redeemed,  the  freeholder  shall  42G.3.  c.  116. 
be  entitled  to  vote  upon  proof  of  such  redemption,  without  any  51G.3.C.99, 
registry  of  a  memorial  or  certificate  thereof.  || 

No  tenant  by  copy  of  court-roll  shall  be  permitted  to  vote  as  a  31  G.  a.  c.  14. 
freeholder. 

No  freeman  of  any  city  or  borough  (other  than  such  as  claim  3  G.  3.  c.  15. 
by  birth,  marriage,  or  servitude)  shall  be  entitled  to  vote  therein,  Thisact, which 

unless  '*  ^^^^^^  ^^® 
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Durham  Act,    unless  he  hath  been  admitted  to  his  freedom  twelve  calendar 

was  occasioned  months  before. 

by,  and  seems 

confined  to,  the  admission  of  honorary  freemen  onlj'. 

a6G.  3.  c.ioo.       In  boroughs  where  the  householders  or  inhabitants  of  any 

In  burgage-  description  claim  to  elect,  no  person  shall  have  a  right  to  vote 

rou"C  no  ^^  ^"^^^  inhabitant,  unless  he  hath  actually  been  resident  in  the 

length  of  pos-  borough  six  months  previous  to  the  day  on  which  he  tenders  his 

session  is  re-  vote. 

quired  from 

the  voters,     i  Dougl.  224. 

(a)  7  &  8  W.  3.  Persons  under  twenty-one  years  of  age  (a),  or  persons  con- 
c.  15.  §  8.  victed  of  perjury  or  subornation  of  perjury  {h),  or  employed  in 

lh\'c'^'         managing  and  collecting  the  duties  of  excise,  customs,  stamps, 
(56.(^)226.3!  salt,  windows,  or  houses,  or  the  revenue  of  the  post-office,  are 
C.41.  But  this  incapable  of  voting  at  any  election,  (c) 
last  act  does 

not  extend  to  freehold  offices  granted  by  letters  patent,  nor  to  commissioners  of  the  land-tax, 
or  persons  acting  under  them. 

a  G.  a.  c.  24-  Persons  lawfully  convicted   of  voting  or  with-holding  their 

^7.  9  Geo.  2.  votes  in  consequence  of  a  bribe,  provided  they  are  served  with 
^g'oftheac't  Process  within  two  years  after  the  commission  of  the  offence,  are 
of  a  G.  2.  if      for  ever  disqualifitd  to  vote. 

the  offender  discover  any  other  person  offending  against  the  act,  so  that  such  person  be  there- 
upon convicted,  he  thereby  procures  an  indemnification  for  himseif.  But  the  discovery  of  an 
offender  already  indemnified,  it  hath  been  adjudged,  will  not  avail  him.  Lord  Portchester  v. 
Petrie,  E.  230.3.  B.R. 

In  general,  it  seems,  that  persons  receiving  alms  are  disqua- 
lified to  vote.     But  by  18  G.  3.  c.  29.  §  25.  parish  relief  given  to 
the  family  of  any  militia-man,  during  the  time  of  actual  service, 
will  not  deprive  him  of  his  right  to  vote. 
R.  Nem.  Con.        No  peer  hath  a  right  to  vote  at  any  election,  nor  shall  any 
14.  Dec  1699.  lord-lieutenant  of  a  county  concern  himself  therein.     And  by 
R.  iVem.  Com.    g^^t^tg  2  W.  &  M.  sess.  I..C.  7.  the  lord   warden  of  the  cinque 
24  Oct  °iyo2. '  V^Yts  shall  not  recommend  any  members  there. 

5  &  6  W.  &  M.       No  officer  of  the  excise,  customs,  stamps,  salt  duties,  house  or 
c.  7.  ao.  12  &  window  duties,  nor  any  person  employed  in  the  post  office,  shall 
13  w.  3.  c.  10.  i^g  capable  of  voting  at  anv  election. 
aaG.3.  C.4I'  *^     .       ,  ,         " 

II  No  justice,  receiver,  or  constable  appointed  under  the  po» 

lice  act  of  51  G.  3.  c.  1 19.  shall,  during  the  time  of  holding  his 
office,  or  within  six  months  after  quitting  it,  be  capable  of  voting 
at  any  election  for  the  counties  of  Middlesex  or  Surry,  the  city 
of  Westminster,  or  borough  oi  Soidh*mark.\\ 

For  the  qualifications  of  electors  in  Scotland,  see  6  Ann.  c.  6, 
9  Ann.  c.  5.  12  Ann.  St.  I.  c.  5.  7  G.  2.  c.  16.  16G.  2.  c.  11. 
For  elections  for  Chester,  see  34  &  35  H.  8.  c.  13.  Wales,  35  H.  8. 
c.  II.  Durham,  25  C.  2.  c.  9.  Londori,  11  G.  i.  c.  18.  Neto 
Shoreham,  11  G.  3.  c.  55.  Cbi^^wj^rj/,  21  G.  3.  c.  54.  Cricklade, 
28  G.  3.  C.36.  §41.] 

2.   Of 
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2.  Of  the  Elected i  and  their  Qiiallfications. 

A  knight  banneret,  or  any  other  under  the  clegi-ee  of  a  baron,  4  Inst.  46,  47. 
may  be  elected  knight,  citizen,  or  burgess. 

An  ahen,   though  made  a  denizen,  cannot  sit  in  parliament;  Molloy,  382, 
for  to  have  a  power  of  making  laws,  it  is  necessary  that  he  4  Inst.  47. 
should  be  totally  received  into  the  society,  which  he  cannot  be 
without  the  consent  of  parliament. 

II  According  to  Lord  Coke,  an  alien  naturalized  is  eligible;  but  4  Inst.  47. 
by  12&  13  W.  3.  C..2.  commonly  called  "  the  Act  of  Succcs- 
"  sion,"  it  is  provided,  "  That,  after  the  accession  of  the  house 
"  oi Ha7iove7\  no  person  born  out  of  the  king's  dominions,  ex- 
"  cept  of  English  parents,  (although  he  be  naturalized,)  shall 
*'  be  capable  of  being  a  member  of  either  house  of  parliament." 
And  by  r  G.  i.  st.  2.  0.4.  "  No  bill  for  naturalization  shall  be 
"  exhibited  without  such  a  proliibitory  clause." 

Sheriffs  are  not  eligible  within   their  own  counties;    but  a  Hale's  Pari, 
sheriff  of  one  county  may  be  elected  in  another.  ||  ii4-Com.Djg. 

tit.Parliament, 
(D.9.)  I  Bl.  Comra.  175.  Case  of  Abingdon,  i  Dougl.  Elect.  419.  Case  of  Southampton, 
4  Dougl.  Elect.  87. — See  further  4  Inst.  48.     Br.  Abr.  tit.  Parliament  7.     Cromp.  Jur.  3.  16. 

Sir  Simon  D'Ewe's  Journ.  38.  436.  624.     Rushw.  Coll.  Vol.  i.  684.     Towns.  Coll.  185. 

The  old  writ  for  the  election  of  knights  of  shires  says  expressly :  "  Nolumus  quod  tu  nee 
eliquis  alius  vie*  dicti  reg.  nostri  aliqualiter  sit  clectus. 

One  under  the  age  of  twenty-one  years  is  not  (a)  eligible;  4  Inst.  47. 

neither  can  any  lord  of  parliament  sit  there  until  he  be  of  the  i°)  By  the  7  & 

full  age  of  twenty-one  years.  ?  „  '^'^'  ^^' 

c>  J  J  p  8.  no  person 

hereafter  shall  be  capable  of  being  elected  a  member  to  serve  in  parliament>  who  is  not  of 
the  age  of  twenty-one  years ;  and  every  election  or  return  of  any  person  under  that  age,  is 
hereby  declared  to  be  null  and  void  ;  and  if  any  such  minor,  hereafter  chosen,  shall  presume 
to  sit  or  vote  in  parliament,  he  shall  incur  such  penalties  and  forfeitures  as  if  he  had  pre- 
sumed to  sit  and  vote  in  parliament  wdthout  being  chosen  and  returned.  [This  law  may  be 
thought  to  be  rather  defective,  for  it  remains  to  be  inquired  what  penalty  is  here  ascertained, 
and  what  tribunal  is  to  judge  and  pronounce  sentence,     i  Wooddes.  46.] 

None  of  the  (b)  judges  of  the  king's  bench,  common  pleas,  or  4  Inst.  47. 
barons  of  the  (c)  exchequer,  that  have  judicial  places,  can  be  Whitel.  on 
chosen  knight,  citizen,  or  burgess  of  parliament;  but  any  that  /f^g  ^^°' 
have  judicial  places  in  the  court  of  wards,  court  of  dutchy,  or  jh^y  ^^^  j^  jj^g 
other  courts  ecclesiastical  or  civil,  are  eligible.  lords'  house. 

I  Bl.  Comra. 
169.     (c)  [So,  by  7  G.  2.  c.  16.  §  16.  none  of  the  judges  in  Scotland  can  be  elected.     Thorp,  a 
baron  of  the  exchequer,  was  speaker  to  the  commons,  Ann.  31  H.  6.    3  Com.  Dig.  tit.  Par- 
liament (D.  9.)    4  Inst.  47.] 

None  of  the  {d)  clergy  can  be  elected  knight,  citizen,  or  bur-  4  Inst.  37. 
gess  of  parliament,  because  they  are  of  another  body,  viz.  the  Moor,  783. 
convocation,     jj  But  this  reason  for  their  exclusion  has  long  since  ^^'  ^°™'  ^^9' 
ceased;  they  no  longer  tax  themselves,  and  the  convocation,  the  inferior  ° 
having  become  insignificant  to  the  crown  for  that  purpose,  is  order.    Com. 
now  convened  only  to  be  separated.     Being  embodied,  as  it  were,  D'g-  tit.  Par- 
with  the  laity,  subject  to  parliamentary  taxation,  and  entitled  to  j!^2^"H^'9-^ 
vote  in  county  elections  in  respect  of  their  ecclesiastical  freeholds ;  Jj  Seethe  casV* 
the  right  of  the  clergy  to  a  seat  in  the  commons'  house  would  of  Newport, 
seem  to  follow  as  of  courie.     But  still  doubts  had  arisen  some-  ^  Lud-  ^69. 

where  an^particu. 
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larly  the  notes, 
in  which  a 
great  deal  of 
raluable  infor- 
mation upon 
thi5  subject  is 
collected,  by 
Mr.  Luders. 

41  G.  3.  C.63. 
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where  respecting  their  eligibility,  and  these  doubts  it  was  ex-' 
pedient  to  remove;  and  this  was  done  by  shewing  that  they  were 
well  founded,  by  passing  an  act  declaring  the  clergy  to  be  in- 
eligible.  It  is  entitled,  "  An  act  to  remove  doubts  respecting 
"  the  eligibility  of  persons  in  holy  orders  to  sit  in  the  house  of 
commons,"  and  is  as  follows : 

*'  Whereas  it  is  expedient  to  remove  doubts  which  have 
*'  arisen  respecting  the  eligibility  of  persons  in  holy  orders  to  sit 
"  in  the  house  of  commons,  and  also  to  make  effectual  provision 
"  for  excluding  them  from  sitting  therein ;  be  it  therefore  de- 
*<  clared  and  enacted,  that  no  person  having  been  ordained  to 
*'  the  office  of  priest  or  deacon,  or  being  a  minister  of  the  church 
**  of  Scotland^  is  or  shall  be  capable  of  being  elected  to  serve  in 
"  parliament  as  a  member  of  the  house  of  commons. 

§  2.  "  lliat  if  any  person,  having  been  ordained  to  the  of- 
*'  fice  of  priest  or  deacon,  or  being  a  minister  of  the  church  of 
"  Scotland,  shall  hereafter  be  elected  to  serve  in  parliament  as 
*'  aforesaid,  such  election  and  return  shall  be  void :  and  that  if 
"  any  person,  being  elected  to  serve  in  parliament  as  a  member 
*'  of  the  house  of  commons,  shall,  after  his  election,  be  ordained 
"  to  the  office  of  priest  or  deacon,  or  become  a  minister  of  the 
"  church  of  Scotland,  then  and  in  such  case  the  seat  of  such 
"  person  shall  immediately  become  void ;  and  if  any  such  person 
"  shall,  in  any  of  the  aforesaid  cases,  presume  to  sit  or  vote  as 
"  a  member  of  the  house  of  commons,  he  shall  forfeit  the  sum 
**  of  five  hundred  pounds  for  every  day  in  which  he  shall  sit  or 
"  vote  in  the  said  house,  to  any  person  or  persons  who  shall  sue 
"  for  the  same  in  any  of  his  majesty's  courts  at  Westminster ; 
"  and  the  money  so  forfeited  shall  be  recovered  by  the  person 
**  or  persons  so  suing,  with  full  costs  of  suit,  in  any  of  the  said 
"  courts,  by  any  action  of  debt,  bill,  plaint,  or  information,  in 
*'  which  no  essoign,  privilege,  pi'otection,  or  wager  of  law,  or 
*'  more  than  one  imparlance,  shall  be  allowed ;  and  every  per- 
*'  son  against  whom  any  such  penalty  or  forfeiture  shall  be  re- 
*'  covered  by  virtue  of  this  act,  shall  be  from  thenceforth  in- 
*'  capable  of  taking,  holding,  or  enjoying  any  benefice,  living,  or 
"  promotion  ecclesiastical,  and  of  taking,  holding,  or  enjoying  any 
*'  office  of  honour  or  profit  under  his  majesty,  his  heirs  or  succes- 
"  sors :  provided  always,  that  nothing  in  this  act  contained  shall 
"  extend,  or  be  construed  to  extend,  to  make  void  any  election  of 
*'  a  person  to  serve  as  a  member  of  the  house  of  commons,  which 
**  election  shall  have  taken  place  before  the  passing  of  this  act. 

§  3.  "  Provided  also,  that  no  person  shall  be  liable  to  any 
"  forfeiture  or  penalty  inflicted  by  this  act,  unless  a  prosecution 
"  shall  be  commenced  within  twelve  calendar  months  after  such 
"  penalty  or  forfeiture  shall  be  incurred. 

§  4.  "  That  proof  of  the  celebration  of  divine  service,  accord- 
**  ing  to  the  rites  of  the  church  of  England,  or  of  the  church  of 
*'  Scotland,  in  any  church  or  chapel  consecrated  or  set  apart  for 
"  publick  worship,  shall  be  deemed  and  taken  to  he piimd  facie. 

"  evidence 
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*'  evidence  of  the  fact  of  such  person  having  been  ordained  to 
*'  the  office  of  a  priest  or  deacon,  or  of  his  being  a  minister 
*'  of  the  church  of  Scotland,  v^^ithin  the  intent  and  meaning  of 
"  this  act.  II 

A  person  attainted  of  treason,  or  felony,  S^c,  is  not  eh'gible ;  4  Inst.  4S. 
for  he  ought,  according  to  the  writ,  to  be  viagis  ido7ieus,   dis-  Whitel.  on 
ereltis  <§•  stijficiejis.  ^^''-  37°- 

[So,  temp.  H. 'J.    Persons   outlawed   for   treason    could   not  Bac.  H.  7. 13. 

«ome  into  parliament  till  their  attainders  were  reversed.  ^oin.  Dig.  tit. 

Parliament, 
(D.9.) 

Nor  persons  outlawed  after,  or  before  judgment,  in  a  civil  Ruled  by  all 
action.  the  justices. 

I  And.  293. 
Com.  Dig.  ubi  supr.     ||Mr.  Hatsell  questions  this.     See  too  Mr.  Fitzherbert's  case,  D'Ewes's 
Journ.  479—481.  514_518.ll 

Nor  persons  taken  in  execution  upon  a  judgment.]  Moor,57.Coin. 

Dig.  iJn  supr. 

The  king  cannot  grant  a  charter  of  exemption  to  any  man  to  4  Inst.  49. 

be  freed  from  election  of  (a)  knight,  citizen,  or  burgess  of  the  (a)  Nor  can  the 

parliament,  because  the  elections  of  them  ought  to  be  free,  and  charter  of  ex. 

his  attendance  is  for  the  service  of  the  whole  realm,  and  for  the  emption  to  a 

benefit  of  the  king  and  his  people,  and  the  whole  common-  lord  of  parlia- 

wealth  hath  an  interest  therein.  "?^"*'  *u'^'^" 

charge  nun 

from  his  attendance  in  the  lords'  house.     I6id. 

By  the  8  H.  6.  c.  7.  it  is  enacted,  "  That  they  who  have  the  8  H.  6.  c.  7. 
*'  greatest  number  of  voices  that  may  expend  40^.  by  the  year,  (^)  As  the 
«  and  above,  shall  be  returned  (6)  knights  of  the  shire,  ^r.  and  J["nofknnjJs 
**  that  they  which  shall  be  chosen,  shall  be  dwelling  and  (c)  re-  ^^  ^as  ^^^^  " 
*'  sident  within  the  same  counties."  jyiUites  gladiis 

cinctos,  &c.,  it  required  an  act  of  parliament,  wz.  13  H.  6.  c.  15.,  that  such  notable  esquires, 
gentlemen  of  birth,  as  are  able  to  be  knights,  might  be  eligible.  4  Inst.  10.  (c)  The  like  is 
enacted  by  i  H.  5.  c.  i.  as  to  knights,  citizens,  and  burgesses;  but  these  regulations  W/iaving 
been  found,  by  long  usage,  to  be  unnecessary,  and  being  become  obsolete  —  such  is  the  language 
of  the  legislature! — are  repealed  by  14G.  3.C. 58.  See  thb  case  of  Denzell  Onslow  y. 
Rapley,  as  reported  in  a  little  tract  of  Lord  Sorners,  first  published  in  1681,  and  reprinted 
in  the  4to.  edition  of  his  State  Tracts,  Vol.  i.  p.  374.  See  also  Mr,  Douglas's  note  (D.)  to 
the  case  of  New  Radnor,  in  his  History  of  Election  Cases,  Vol.  i.  p.  341.,  and  Burgh's  Poli- 
tical Disquisitions,  Vol.  i.  p.  291. || 

.    [But  now  every  knight  of  a  shire  shall  have  a  clear  estate  of  9  Ann,  c.  5. 
freehold  or  copyhold  in  England^   Wales,  or  Ireland  to  the  value  ^i  G.  3.C.  loi. 
of  600/.  per  annum,  and  every  citizen  and  burgess  to  the  value  (^-^Qy  niort- 
of  300/.  {d.)\  except  the  eldest  sons  of  peers  {e),  and  of  persons  gage,  if  the 
qualified  to  be  knights  of  shires,  and  except  the  members  for  the  mortgagee  has 
two  universities,  and  the  member  for  Trinity  College  in  Dublin.  ^^^"^  i"  P°S" 
Of  this  qualification  the  member  must  make  oath,  and  give  in  y^^^^  be^fore* 
the  particulars  in  writing  at  the  time  of  taking  his  seat  (/ ) ;  or,  his  election, 
upon  refusal,  the  return  is  void.  ||(e)  The  eldest 

sons  of  peeresses  in  their  own  right,  and  of  bishops,  as  lords  of  parl"ament,  are  within  this  ex- 
ception. j*:jid  the  45  members  for  North  Britain  are  out  of  the  act,  which  is  confined  to 
England  and  Wales ;  and  the  33  G.  z.  c.  zo,  which  was  made  to  render  it  more  effectual, 

expressljr 
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expressly  excepts  the  members  for  Scotland.    But  the  act  of  union  with  Ireland  of  39  & 

40  G.  3.'c.  67.  subjects  the  Irish  members  to  these  laws.  (/)  33  G.  3.  c.  20.  A  bill  to  have  a 
reconveyance  of  a  qualification  given  by  a  father  to  his  son  to  enable  him  to  sit  in  parliament, 
the  purpose  being  answered,  was  dismissed  by  Lord  Kenyan  with  costs.     6  Ves.  747.II 

(/t)  i;  &  6  W.  No  persons  concerned  in  the  management  of  any  duties  or 

&M.  c.  7.  taxes  created  since  1692,  except  the  commissioners  of  the  trea- 
W  ^^  ^^^  sury  {g\  nor  anyoftlie  officers  following  (/i),  viz.  commissioners 

13W.  3.  c.  10.  of  prizes,  transports,  sick  and  wounded,  wine  licences,  na\'y, 
6  Ann.  c.  7.  and  victualling ;  commissioners  of  the  revenue  in  Ireland ,-  se- 
15  G.  2.  c. 2  2.  cretaries  or  receivers  of  prizes;  comptrollers  of  the  army  ac- 
vO  [The  ac-  comits ;  agents  for  regiments ;  governors  of  plantations  (/)  and 
office  of  that  their  deputies ;  officers  of  Minorca  or  Gibraltar  -,  officers  of 
kind  was  con-  the  excise  and  customs ;  clerks  or  deputies  in  the  several  offices 
sidered  as  a  ©f  tJ^e  treasury,  exchequer,  navy,  victualling,  admiralty,  pay  of 
disability  at  ^^j  2iXXi\y  or  navy,  secretaries  of  state,  salt,  stamps,  appeals, 
common  law;        .       ,.    "^  1      V  in  It     Sx.   \a 

for  upon  Sir      wme  licences,  hawkers  and  pedlars,  nor  any  persons  that  nold 

George  any  new  office  under  the  crown  created  since  1 705  (k),  are  capable 

Somen'  depar-  Qf  being  elected  or  sitting  as  members.  Nor  shall  any  contractor 
*"Tchm^acter'  (^)  ^^**-^  ^^^  officers  of  government,  or  with  any  other  person  for 
to  Virginia,  in  the  service  of  the  publick,  be  capable  of  being  elected,  or  of  sii;- 
the  time  of       ting  in  the  house,  as  long  as  he  holds  any  such  contract,  or  de- 

James  i.  the  j-jyes  any  benefit  from  it. 
commons  de- 
clared his  seat  vacant,  because,  by  accepting  a  colonial  office,  he  was  rendered  incapable  to  exe- 
cute his  trust.  Comm.  Journ.  Vol.  i.  392,  393. — In  1774  Mr.  Maithnd  was  elected  for  the 
burghs  oi  North  Berwick,  Sec,  upon  which  a  petition  was  presented  against  the  election,  stating 
that  he  was  ineligible  from  his  holding  the  office  of  clerk  of  the  pipe  in  the  exchequer,  which 
was  alleged  to  be  a  new  office  created  since  the  25th  of  Oct.  1705.  But  it  was  determined, 
that  though  the  particular  office  under  the  name  of  the  Clerk  of  the  Pipe  did  not  exist  at  the 
time  of  the  union,  yet  because  the  functions  of  that  office  had  been  always  executed  in  Scot- 
land, though  by  an  "officer  under  another  name,  this  was  not  a  new  office  within  the  meaning 
and  'spirit  of  the  act  of  Queen  Anne,  and  that  therefore  Mr.  Maitland  was  eligible.  2  Hats. 
Pr,  56.  aDougl.  Elect.  423.  In  June  1785,  upon  the  third  reading  of  the  bill  "  for 
"  better  examining  and  auditing  the  publick  accounts,"  a  doubt  was  suggested  by  Mr.  Fox, 
whether  the  commissioners,  who  were  to  be  appointed  under  the  authority  of  that  bill,  would 
come  within  the  meaning  of  these  words  of  the  statute,  as  holding  a  neiv  office,  and  by  that 
be  disqualified  from  being  eligible  for  sitting  in  the  house  of  commons ;  or,  whether  they 
■would  be  considered  as  executing  only  the  oU.  office  of  auditor  of  the  imprest,  from  which  the 
then  present  auditors  were  removed  by  that  bill.  Mr.  Pitt,  chancellour  of  the  exchequer, 
seemed  to  think  from  some  words  in  the  bill,  that  it  was  a  new  office,  and  therefore  no  clause 
was  necessary  specifically  to  exclude  these  commissioners  from  the  house,  and  the  speaker 
was  of  the  same  opinion.  But  upon  considering  Mr.  Maitland's  case,  and  it  being  intended 
that  these  commissioners  should  not  be  eligible,  a  clause  was  inserted,  declaring  directly, 
that  they  should  be  incapable  of  being  elected,  or  sitting  as  members.]  (k)  6  Ann.  c.  7. 
(l)  2i  G.  3.  c.  45.    See  Cui-tis  v.  Perry,  6  Ves.  739. 

41  G.  3.  c.ja.  II  Nor  shall  any  person  holding  the  Hke  offices,  and  placed  in 
§  4-  the  like  situations  in  Ireland,  be  capable  of  being  elected,  or  of 

sitting  as  members  of  the  house  of  commons  of  any  parliament 

of  the  United  kingdom. 
$  I.  AH  persons  who  were  disabled  from  sitting  in  the  house  of 

commons  of  any  parliament  of  Great  Britain  are  disabled  from 

sitting  in  the  parliament  of  the  United  kingdom. 
J  5,.  All  persons  who  were  disabled  from  being  elected  and  sitting 

in  the  house  of  commons  of  any  parliament  in  Ireland,  are  dis- 

12  abled 
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abled  from  being  elected  and  sitting  for  any  place  in  Ireland  in 
the  parliament  of  the  United  kingdom. 

No  person  holding  a  place  in  Ireland  created  since  the  passing  $  5. 
of  the  Irish  act  of  33  G.  3.  c.  42.  is  capable  of  being  elected  and 
sitting  in  any  parliament  of  the  United  kingdom.  || 

No  person  having  a  pension  under  the  crown  during  pleasure,  6  Ann.  c.  7. 
or  for  any  terra  of  years,  is  capable  of  being  elected.  ^  ^- 1-  c  56. 

If  any  member  accepts  an  office  of  profit  from  the  crown,  ex-  6  Ann.  c,  7 
cept  an  officer  (a)  in  the  army  or  navy  accepting  a  new  com-  (")  [When 
mission,  his  seat  is  void ;  but  such  member,  provided  the  office  ^'^'"""^^  ^°^- 
were  prior  to  1 705,  is  capable  of  being  re-elected.  poiliTergenT-" 

,  ral  of  marines 

In  1759,  there  was  a  doubt  whether,  the  marines  bemg  to  serve  at  land  as  well  as  at  sea,  and 
bemg  regimented,  he,  being  only  a  sea-officer,  would  not  vacate  his  seat  by  accepting  the 
appomtment  ,•  tliat  part  of  it  wliich  concerned  the  land-service  being  to  him,  a  mere  naval 
officer,  a  new  appointment,  and  not  a  promotion  in  the  navv.  But,  upon  consideration,  and 
consulting  with  the  law-officers  of  the  crown,  and  after  inspecting  the  several  documents  and 
acts  relatmg  to  the  matter,  it  was  determined,  though  mth  much  doubt,  that  he  should  not 
vacate  his  seat.  2Hats.Pr.58.  It  is  provided  by  18  G.  3.  c.  5  9.  $4.  and  33  G.  3.  c.  36.  that 
the  seats  of  members  shall  not  be  vacated  by  the  acceptance  of  a  commission  in  any  corps  of 
fencible  men  m  Scotla?id,  or  in  any  corps  to  be  raised  in  Great  Britain,  in  which  the  officers 
shall  not  be  entitled  to  half-pay  and  rank  in  the  army  after  their  actual  serA'ice.] 

I|If  any  member  accepts  an  office  of  profit  from  the  crown,  or  41 G.  3.  c.53. 
by  the  nomination  or  appointment,  or  by  any  other  appointment,  §9- 
subject  to  the  approbation  of  the  lord  lieutenant,  lord  deputy, 
lords  justices,  or  other  chief  governor  or  governors  of  Ireland, 
his  seat  becomes  void,  but  (if  not  incapacitated  by  any  thing  be- 
fore contained  in  the  act)  he  may  be  elected  again  for  the  same 
or  any  other  place.  || 

No  registrar  (for  registering  memorials  of  deeds,  ^c.)  within  a&3Ann.c.4. 
the  west  or  east  riding  in  the  county  of  York,  or  his  deputy,  is  ^"-  ,^^"* 
capable  of  being  elected.  c.35.$3a. 

||No  justice  of  the  peace  appointed  under  the  police  act  of 
51  G.  3.  c.  1 19.  is  capable,  during  the  continuance  of  such  ap- 
pointment, of  being  elected  or  of  sitting  as  a  member  of  the 
house  ofcommons.il 

No  candidate  shall,  after  the  teste  of  the  writ  or  summons  to  7&8  W.3.C.4. 
parliament,  or  after  the  teste,  or  the  issuing  out,  or  ordering  of  The  treating 
the  writ  of  election  upon  the  caUing  or  summoning  of  any  par-  crtes°t"hat  dec 
Uament,  or  after  the  vacancy,  give  any  money  or  entertainment  tion,  butinca- 
to  his  electors,  or  promise  to  give  any,  either  to  particular  per-  pacitates  the 
sons  or  to  the  place  in  general,  in  order  to  his  beino-  elected,  candidatefrom 
upon  pain  of  being  incapable,  upon  such  election,  of  serving  for  eraYd'Jt?nJ 
that  place  in  parliament.  up'on  a  second 

return.  3  Lud.  i6z.  jj  A  contract  to  pay  for  provisions  fiirnished  in  breach  of  this  act  cannot 
be  enforced.     Ribbans  v.  Cricket,  i  Bos;  &  Pull.  z64.|| 

II If  any  person  or  persons  shall,  either  by  himself,  herself,  49G.3.c,iiS. 
or  themselves,  or  by  any  other  person  or  persons  for  or  on  his, 
her,  or  their  behalf,  give  or  cause  to  be  given,  directly  or  in- 
directly, or  promise  or  agree  to  give  any  sum  of  money,  gift,  or 
reward  to  any  person  or  persons  upon  any  engagement,  con- 
tract, or  agreement,  that  such  person  or  persons  to  whom,  to 

whose 
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whose  use,  or  on  whose  behalf  such  gift  or  promise  shall  be 
made,  shall  by  himself,  herself,  or  themselves,  or  by  any  other 
person  or  persons  whatsoever  at  his,  her,  or  their  solicitation, 
request,  or  command,  procure  or  endeavour  to  procure  the  return 
of  any  person  to  serve  in  parliament  for  any  county,  stewarty, 
city,  ^r. ;  every  person  so  returned  and  so  having  given, ,  or  so 
having  promised  to  give,  or  knowing  of  and  consenting  to  such 
gifts  or  promises  ujion  any  such  engagement,  contract,  or  agree- 
ment, shall  be  incapacitated  to  serve  in  that  parhament  for  such 
county,  stewarty,  ^r.  and  shall  be  deemed  and  taken  to  be  no 
member,  and  enacted  to  be  as  if  he  had  never  been  returned  or 
elected  a  member  in  parliament. 

And  by  §  3.  the  same  disability  is   incurred  if  the  seat  be  ob- 
tained by  giving  or  promising  to  give  for  that  purpose  any  office, 
place,  or  employment. 
5z  0.3.6.144.       A  member  of  the  house  of  commons,  against  whom  a  com- 
mission of  bankrupt  is  awarded,  and  who  is  found  and  declared 
a  bankrupt  under  it,  is  incapable  of  sitting  and  voting  for  twelve 
calendar  months,  unless  within   that  period  the  commission  be 
superseded,  or  the  creditors  proving  their  debts  be  satisfied  to 
the  full  amount  of  them :  and  if  within  that  time  neither  the 
commission  be  superseded,  nor  the  debts  paid,  then  upon  notice 
thereof  immediately  after  the  expiration  of  it  by  the  major  part 
of  the  commissioners  of  bankrupt  to  the  speaker,  the  election  of 
such  member  is  void,  and  a  writ  issues  for  the  election  of  another 
member.  || 
a  Hats.  Pr.  68.       [A  person  elected  and  returned  a  member  of  the  house  of 
At  a  gericral     commons  is  not  eligible  for  any  other  place,  unless  by  the  ac- 
t7m^ts "tre^  ceptance  of  an  office,  or  some  other  act,  he  vacates  his  seat.     One 
executing  Z-     reason,  among  others,  assigned  for  this  is,  that  though  a  member 
gether  in  all      is  elected  by  the  freeholders  of  a  county,  or  the  electors  of  a 
parts  of  the       particular  borough,  he  becomes,  when  elected,  the  representa- 
bt?n  usual  for  ^'^'^  of  the  whole  commonalty  of  Great  Britain^  and  is  therefore 
tlS"sa"rne^per-  already  the  legal  representative  of  the  county  or  borough  whose 
son  to  be         seat  is  at  that  time  vacant,  {a) 

elected  for  two  1     .  •     1      • 

or  more  different  places,  and,  when  the  house  meets,  for  such  person  to  make  his  election 
for  which  place  he  will  serve.  But,  w  hen  a  person  is  elected,  and  the  indenture  of  return  is 
executed,  and  actually  returned  into  the  crown  office,  from  that  instant  he  becomes  in  law  a 
member  of  the  house  of  commons,  and  is  not  eligible  for  any  other  place.  See  Lord  Aithorpe's 
ease,  March  ^^%^.  (a)  || This  is  certainly  a  very  bold  use  of  the  synecdoche.  The  true  prin- 
ciple' would  seem  to  be,  that  no  man  can  ser\'e  two  masters. || 

Comm.  Journ.       The  eldest  son  of  a  peer  o^  Scotland  is  incapable  of  electing  or 

3d  Dec.  1708.    beJngr  elected  to  represent  any  shire  or  burgh  in  Scotland.'} 
This  point  was  ° 

discussed  with  considerable  ingenuity  and  ability  in  the  house  of  lords  on  an  appeal  from  a 
decree  of  the  coiut  of  session.  The'  question  arose  upon  the  claim  of  Lord  Daer,  eldest  soq 
of  the  Earl  of  Selkirk,  to  be  enrolled  a  freeholder  of  the  stewarty  of  Kirkcudbright,  at  the 
Michaelmas  court  in  179 1.  It  was  objected,  (and  it  was  the  sole  objection,  for  his  lordship 
was  admitted  to  be  in  every  other  respect  qualified,)  that  his  lordship,  being  the  eldest  son  of 
a  peer  of  the  realm,  was  incapable  of  being  enrolled.  The  freeholders,  however,  admitted 
his  claim ;  but,  upon  an  appeal  to  the  court  of  session,  the  objection  was  sustained,  and  his 
lordship's  name  was  directed  to  be  expunged  from  the  roll;  and  that  decree  was  affirmed  in 
the  house  of  lords.  Lord  Daer  v.  Johnstone  and  others.  Printed  cases  of  the  lords, 
a6th  March  1793.  . 

A  peer 
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IjA  peer  of  Ireland  is  not  thereby  disqualified  from  being  39&40G.3, 
elected  to  serve,  if  he  shall  so  think  fit,  for  any  county,  city,  or  '^•67- 
burgh  of  Great  Bj-itairi,  in  the  house  of  commons  of  tlie  United 
Kingdom,  unless  he  shall  have  been  previously  elected  one  of  the 
representative  peers  of  L eland  to  sit  in  the  house  of  the  United 
Kingdom ;  but  so  long  as  such  peer  of  Ireland  continues  to  be  a 
member  of  the  house  of  commons,  he  is  not  entitled  to  the  pri- 
vilege of  peerage,  nor  capable  of  being  elected  to  serve  as  a  peer 
on  the  part  of  Ireland,  or  of  voting  at  any  such  election ;  and 
he  is  liable  to  be  sued,  indicted,  proceeded  against,  and  tried 
as  a  commoner  for  any  offence  with  vv'hich  he  may  be  charged.  || 

[Ambassadors,  and  ministers  employed  abroad,  are  eligible.  General  Car- 
The  commissaries  appointed  in  17 14  to  treat  with  the  commis-  ^'^'/^^'^'^  '^'"'^' 
saries  of  France;  and  the  commissioners  appointed  in  1778  to       -^^    j^/^i- 
treat  with  the  Americans,  were  considered  as  falling  within  this 
description. 

The  clerk  of  the  parliaments  has  been  elected,  and  admitted  Mr.  Rose's- 

to  sit  as  a  member  of  the  house  of  commons.]  ^^-f'  "^^"^j 

-"  1788. 

3.  Of  the  Duty  of  Keturning  Officer Sy  a?id  the  Remedies  against 

them. 

[We  hare  seen  above,  that  the  writ  of  summons  issues  from  23  h.  6.  c.  14. 

the  clerk  of  the  crown  in  chancery,  in  consequence  of  a  warrant  7  &  8  W.  r.. 

from  the  lord  chancellour,  or  speaker  of  the  house  of  commons,  ^-  ^5-  12  Ann. 

according  as  the  election  is  general  or  not.     Within  three  days  f„T  xhe'cfficer 

(a)  after  the  receipt  of  this  writ,  the  sheriff  is  to  send  his  precept,  of  the  cinqiie 

under  his  seal,  to  the  proper  returning  officers  of  the  cities  and  ports  has  jix 

boroughs  within  his  county,  commanding  them  to  elect  their  ^^^^'  by  lo  & 

members :  and  these  officers   are  to  proceed  to  election  ^\^thin  /A  j^^  ^jv^  -^ 

eight  days  {b)  from  the  receipt  of  the  precept,  (the  day  of  which  sknrekam,  the 

receipt  they  are  to  indorse  op  the  back  of  the  precept,  in  the  election  mnst 

presence  of  the  party  from  whom  they  respectively  receive  it,)  ^^  within 

•   •        c  1        i        J         V  ^x.  -i  J^       ^       \\.  twelve  day-., 

givmg  tour  days  notice  of  the  same;  and  to  return  the  persons  ^vithei'^htdavs 

chosen,  together  with  the  precept,  to  the  (c)  shenff".  notice'^thereoC. 

II  G.  3.  C.55.  So  of  Cricklade,  isG.^'  c.  31.  and  Aylesbury,  44  G.  3.  c.  60.  (c)  The  no- 
tice must  be  given  within  the  houi3  of  8  o'clock  in  the  forenoon  and  4  in  the  afternoon,  from 
the  ajth  of  October  to  the  45  th  of  March  inclusive,  and  within  the  hours  of  8  in  the  fore- 
noon and  6  in  the  afternoon,  from  the  xfth  o?  March  to  the  25th  of  October  inclusive,  and 
not  otherwise.     St.  33  G.  3.  c.  64. 

With  respect  to  county  elections,  the  sheriff,  having  indorsed  25  G.  3.  c.  84. 

on  the  writ  the  day  on  which  he  received  it,  shall,  within  two  ?4-    {d)  Ihs 

days  after  the  receipt  thereof,  cause  proclamation  to  be  made  at  ^'^^""/'^'^"ot 
.11  /  j\       1  1  •  1       •  111  1       alter  the  place 

the  place  (a)  where  the  ensuing  election  ought  by  law  to  be  ^vithout  the 

holden,  of  a  special  county  court  to  be  there  holdcn  for  the  pur-  consent  of  all 
pose  of  such  election  only,  on  any  day,  Sunday  e^CQ^ie([,  not  the  candidates. 
later  from  the  day  of  making  such  proclamation  than  the  six-  '^^f  ^"  express 
teenth  day,  nor  sooner  than  the  tenth  day.  menf,  20  G.  :. 

c.  I.  for  holding  the  election  for  Hampshire  at  JVe.-y  Alresford.  So,  for  adjd'irning  the  poll 
from  IVinckester,  to  XewporL  in  the  lilc  0/ IVig'.t.     7&8  \V.3K  c.25-  ^3  G.  3.  c.  84.  <ji6.. 
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Upon  the  day  fixed  for  the  election,  the  returning  officer  is 
first  to  take  an  oath  against  bribery,  and  for  the  due  execution 
of  his  office.  The  candidates  must,  if  required  by  each  other, 
or  by  two  electors,  swear  to  their  qualification ;  and  the  elec- 
tors, both  in  counties  and  boroughs,  to  theirs ;  and  the  latter 
are  also  compellable  to  take  the  oaths  of  allegiance,  supremacy, 
and  abjuration,  and  the  oath  against  bribery  and  corruption. 

34  G.  3.  c.  73.        And  to  prevent  delays,  the  returning  officer  is  required,  at  the 

request  of  any  of  the  candidates,  made  in  writing  under  his  hand, 
to  appoint  commissioners  to  administer  the  oaths  of  allegiance, 
supremacy,  and  abjuration,  who  are  to  deliver  a  certificate  to 
the  party  to  whom  the  oaths  have  been  administered,  of  his 
having  taken  them,  upon  the  production  of  which  he  is  per- 
mitted to  poll  in  like  manner  as  if  he  had  taken  the  oaths  before 
the  returning  officer. 

35  G.  3.  c.  84.        All  electors  for  cities  and  boroughs  are  likewise  to  swear  to 
§5'  their  name,  addition,  or  profession,  and  place  of  abode;  and 

also,  like  freeholders  in  counties,  that  they  believe  they  are  of 
the  age  of  twenty-one,  and  that  they  have  not  been  polled  be- 
fore at  the  election. 
^  I.  If  a  poll  is  demanded  at  any  election  for  any  county  or  place 

in  England  or  Wales,  it  shall  commence  either  on  that  day,  or 
at  the  farthest  upon  the  next,  and  shall  be  continued  from  day 
J 3.  to  day  {Simdays  excepted)  till  it  be  finished;  and  it  shall  be 

kept  open  seven  hours  at  the  least  each  day,  between  eight  in 
the  morning  and  eight  at  night ;  but,  if  it  should  be  continued 
till  the  fifteendi  day,  then  the  returning  officer  shall  close  thC: 
poll  at  or  before  three  in  the  afternoon,  and  shall  immediately, 
or  on  the  next  day,  publickly  declare  the  names  of  the  persons 
who  have  a  majority  of  voices ;  and  he  shall  forthwith  make  a 
return  accordingly,  unless  a  scrutiny  is  demanded  by  any  can- 
didate, or  by  two  or  more  of  the  electors,  and  he  shall  deem  it 
necessary  to  grant  the  same,  in  which  case  he  is  to  proceed 
thereupon,  but  so  as  that,  in  all  cases  of  a  general  election,  if 
he  has  the  return  of  the  writ,  he  shall  cause  a  return  of  the 
members  to  be  filed  in  the  crown-office  on  or  before  the  day  on 
which  the  writ  is  returnable.  If  he  is  a  returning  officer  acting 
under  a  precept,  he  shall  make  a  return  of  the  precept  at  least 
six  days  before  the  day  of  the  return  of  the  writ;  but,  if  it  is  not 
a  general  election,  then,  in  case  of  a  scrutiny,  a  return  of  the 
member  shall  be  made  within  thirty  days  after  the  close  of  the 
*  g,  poll.     Upon  a  scrutiny,  the  returning  officer  cannot  compel  any 

witness  to  be  sworn,  though  the  statute  gives  him  a  power  of  ad- 
5  3,  ministering  an  oath  to  those  who  consent  to  take  it.     And  where 

there  are  objections  to  votes  on  each  side,  he  shall  decide  alter- 
nately on  them. 
y&8W.3.c.7.  The  scrutiny  being  finished,  the  sheriff  must  make  a  return 
laAnn.  iSess.  of  the  persons  who  have  a  majority  on  the  revised  poll  within 
c.  15.  25  G.  5.  jjjg  time  limited  by  law.  And  the  persons  so  returned  are  the 
Double  *da-  sitting  members  until  the  house  of  commons,  upon  petition,  shall 
mages  may  be  adjudge  the  return  to  be  false  and  illegal.     For  a  false  return, 

15  the 
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tlie  sheriff,  by  the  old  statutes  of  H.  6.  forfeits  loo/.  and  the  re-  recovered  for 
turning  officer  in  boroughs  40/.;  and  they  ai*e  besides  hable  to  '^"y  ^'''^"^  '"'^" 
an  action  at  the  suit  of  the  party  grieved,  in  which  double  da-  Jhgre^^hrve '^ 
mages  shall  be  recovered.     And  they  are  also  liable  to  such  an  been  no  deter- 
nction  for  wilfully  neglecting,  delaying,  or  refusing  to  return  mination  of 
the  person  whom  the  house  of  commons  shall  adjudge  to  be  the  the  house  of 
legal  representative.     And  for  any  offences  against  the  act  of  tivT  to^th  ^^^^' 
25  G.  3.  c.  84.  they  are  punishable  by  information  or  indict-  right  of  elec- 
ment.  tion  for  the 

place  in  ques- 
tion.    Wynne  v.  Middleton,  i  Wils.  125. By  stat.  7  &  8  W.  3.  c.  7.  the  sheriff  was  liable 

to  a  penalty  of  500/.  for  not  making  a  return,  at  the  return  of  the  writ,  if  it  .were  a  general 
election,  or  within  foiu-teen  days,  if  an  occasional  vacancy.  Any  person  bribing  the  return- 
ing officer  forfeits  300/.     7  &  8  W.  3.  c.  7. 


When  the  election  is  over,  the  returning  officer  is  bound,  un-  7  &  8  W.  3. 
der  a  penalty  of  500/.  to  deliver  forthwith  a  copy  of  the  poll  to  c.  25.  §  6. 
any  person  desiring  it,  and  paying  a  reasonable  charge  for  writ-  f  °   -ru' '^'l,*^',. 
ing  it.     And  the  sheriff  must,  within  twenty  days  after  a  county  poi'i^  asweu' 
election,  deliver  upon  oath  to  the  clerk  of  the  peace  all  the  poll  as  the  original 
books  of  such  election,  without  any  embezzlement  or  alteration ;  hooks,  must  be 
and  where  there  are  more  than  one  clerk  of  the  peace,  the  ori-  1^      [    Z^^\ 
ginal  poll  books  to  one  of  the  clerks,  and  attested  copies  to  the  the  peace.  Rex 
rest,  to  be  kept  among  the  records  of  the  county.  v.  Davies, 

2  Str.  1048. 

If  a  person  having  a  right  to  vote  is  hindered  by  the  presiding  Ashby  v. 

officer,  an  action  on  the  case  lies  at  common  law.  White,  2  Ld. 

Raym.  938. 
I  Salk.  19.     6  Mod.  45.     8  State  Tr.  89.     i  Br.  P.  C.  45.     But  the  obstruction  must  be  wilful 
and  malicious.     Drewe  v.  Colton,  Lent  assizes   for  Cornwall,  cor.  Wilson  J.     2Lud.  245. 
I  East,  563.  notes.  S.  C.     Sargent  v.  Mlllward,  2  Lud.  248. 

Whether  it  lies  at  common  law  for  a  false,  or  double  return.     2  Lev.  114. 

2Ventr.  370. 
3  Lev.  29.     2  Salk.  502.     i  Wils;  127. 

The  returning  officer,  it  seems,  is  not  to  judge  of  the  disabi-  i  Comm. 
lity  of  candidates.  Journ.  511. 

513.  515.  o2o.     II  Comm.  Journ.  201. 

II  But  with  respect  to  his  duty  in  deciding  upon  the  qualifica-  i  Roe,  Elect, 
tions  or  disqualificatioris  of  electors,  great  doubts  have  been  en-  468. 
tertained.     It  has  been  contended  on  the  one  side,  that  he  is 

.  merely  ministerial  (^r)  with  respect  to  the  admission  or  rejection  {a)  This  has 
of  votes,  and  that  whenever  votes  are  legally  tendered,  and  the  V^*^"  inferred 
persons  proposing  to  vote  are  willing  to  take  such  oaths  as  may    '^ '"          "i*^' 
be  legally  required  of  them,  h.e  cannot,  upon  any  grounds,  re-  returnin^^offi- 
ject  them.     On  the  other  liand,  it'lias  been  urged  (Z*),  that  he  cer,  who  has 
has  the  power  to  receive  or  reject  votes  tendered  at  the  poll,  ac-  "*^  authority 
cording  to  their  legality  or  illegality,  of  which  he  is  to  judge.       *°^  th''^*^ 
general  purposes,  according  to  the   case  of  Bristol,  26th  Dec.  1680.    9  Journ.  684.)  or  to 
examine  evidence.     It  has  been  contended  also,  that  from  several  statutory  regulations  im- 
posing  the  freeholder's   oath,  and  from  the  penalty   upon   persons  voting  as  freeholders^ 

1  not  having  such  freehold  as  is  described  in  the  oath,  it  is  clear  that  the  legislature  in- 
tended to  make  that  the  only  test  of  qualification  at  county  elections ;  and  that  there  doe* 
nut  appear  to  be  any  rearbn  to  tuppoje  that  the  nature  of  the  duty  of  a  returning  of&rr 
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in  this  respect  is  different  at  any  other  elections.  See  the  arguments  in  the  Middlesex  case, 
•J  Peckw.  ij.  See  also  the  cases  of  Berkshire,  ad  Dec.  1690.  10  Journ.  520.  Cambridge- 
shire 12th  Jan.  1693-  II  Journ.  92.  See  also  the  cases  of  Hertfordshire  and  Surry, 
1 6th  Jan.  1695.  11  Journ.  393,  394.  wherein  it  was  hoklen,  that  evidence  ought  not  to 
have  been  admitted  to  disqualify  an  elector  as  no  freeholder,  who  swore  himself  at  the  elec- 
tion to  be  a  freeholder.  See  also  Old  Sarum,  nth  Dec.  1706.  15  Journ.  60.  Com.  Dig 
tit.  Viscount  (C  4.)  Bull.  N.  P.  64.  and  Heyw.  Co.  El.  3^.  472.  where  this  doctrine  is  sup- 
ported, and  the  cases  are  collected,  (fj)  It  has  been  said,  that  if  he  has  no  such  power,  the 
freedom  of  election  cannot  be  insured,  inasmuch  as  any  persons  who  are  willing  to  take  the 
oaths  required,  although  in  truth  not  entitled  to  vote,  cannot  be  excluded:  that  the 
statute  of  2  G.  2.  c.  24.  in  requiring  the  returning  officer  to  return  such  persons  as  shall,  to 
the  best  of  his  judgment,  have  the  majority  of  legal  votes,  evidently  contemplates  a  judicial 
character  in  hin^  and  that  the  very  essence  of  a  scrutiny  depends  upon  the  same  doctrine. 
See  the  argumwms  in  the  Middlesex  case,  a  Peckw.  13.  See  also  i  Comm.  343.  where  Mr. 
Justice  Blackstone  mentions  the  duty  in  question  as  one  of  the  judicial  duties  of  the  sheriff; 
and  the  case  of  Bedfordshire,  28th  June  1715,  wherein  it  was  resolved,  that  the  counsel  for 
the  petitioner  should  be  admitted  to  give  parol  evidence  as  to  a  person's  being  no  freeholder, 
who  swore  himself  to  be  so  at  the  election,  18  Journ.  190.;  and  the  case  of  Yorkshii-e, 
a6th  Feb.  173J,  where  a  resolution  passed  to  the  same  effect,  after  reference  to  several 
former  entries  on  the  journals.     22  Journ.  593,  594. 

By  9  Ann.  c.  20.  §  8.  reciting,  that  in  divers  countiesj 
boroughs,  towns  corporate,  and  cinque  ports,  where  the  mayor, 
baiUfF,  or  other  officer  or  officers,  to  whom  it  belongs  to  preside 
at  the  election,  and  make  return  of  any  member  to  serve  in  par- 
liament, the  same  person  hath  been  re-elected  into  such  office 
for  several  years  successively,  which  hath  been  found  inconve- 
nient; it  is  enacted  and  declared,  that  no  person  or  persons  who 
shall  be  in  such  annual  office  for  one  whole  year,  shall  be  capable 
to  be  chosen  into  the  same  office  for  the  year  immediately  en- 
suing; and  where  any  such  annual  officer  or  officers  is  or  are  toi 
continue  for  a  year,  and  until  some  other  person  or  persons  shall 
be  chosen  and  sw^orn  into  such  office,  if  any  such  officer  or 
officers  shall  voluntarily  and  unlawfully  obstruct  and  prevent  thci 
choosing  another  person  or  persons  to  succeed  into  such  office 
at  the  time  appointed  for  making  another  choice,  shall  forfeit 
100/.  for  every  such  offence,  <^c. 
Rex  v.  Rich-  In  the  construction  of  this  statute,  it  hath  been  holden  to  be 
ardson,9  East,  confined  to  corporate  officers ;  and  that  therefore  where  the  port- 
^^'  reeve  of  a  borough,  who  was  the  returning  officer,  was  elected  ati 

a  prescriptive  court-leet,  he  was  not  within  it. 
Spilsbury  v.  If  the  fredom  of  election  is  violated  by  any  riotous  and  tu- 

Micklethwaite  multuous  proceedings,  the  sheriff  may  order  the  offenders  to  be 
I  I  aunt.  146.    {gj^gjj  jjjfQ  custody,  and  carried  before  a  magistrate.!! 

(E)  Of  the  Method  of  passing  Bills. 

4Inst.25.H0b.  A  N  act  of  parliament  must  have  the  consent  of  the  lords  and! 
III.  Fortesc.  -^^*-  commons,  and  the  royal  assent  of  the  king;  and  {a)  what-j 
Laud.  C.18.  soever  passeth  in  parliament  by  this  threefold  consent,  hath  the 
(fl)  Difference  force  of  an  act  of  parliament, 
between  an  ordinance  and  an  act  of  parliament  is,  that  an  ordinance  wanteth  the  threefold 
consent,  and  is  only  ordained  by  one  or  two  of  them.  4  Inst.  25.  [See  Co.  Lit.  159.  b.  n.  4. 
13th  ed,] 
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[The  form  of  giving  the  royal  assent  to  bills  has  been  for  a  con- 
siderable time  past  by  the  clerk  of  the  house  of  lords,  either  the 
king  present,  or  in  the  presence  of  commissioners  authorized  by 
him.     There  have  been  instances  (a)  of  bills  being  passed  by  {a)  Lordb' 
letters  patent.     In  the  statute  of  the  33d  of  Henry  the  Eighth,  Journ. 
c.  21.  (^») intituled,  "  Queen  Catherine  and  her  compHces  attainted  "  jy^^jj^'"" 
"  of  high  treason,"  it  is  declared,  §3.  "  That  the  king's  royal  (i)  Rast.  Stat. 
"  assent,  by  his  letters  patent  under  the  great  seal,  and  signed  tit.  Parliiiment, 
"  with  his  hand,  and  declared  and  notified  in   his  absence  to  $  i8- 
"  the  lords  spiritual  and  temporal,  and  to  the  commons  assem- 
"  bled  together  in  the  high  house,  is  and  ever  was  of  as  good^ 
*'  strength  and  force  us  though  the  king's  person  had  been  there 
"  personally  present,  and  had  assented  openly  and  publickly  to 
"  the   same."      And  in  §  4.  it  is  enacted,  "  That   this  royal 
"  assent,  and  all  other  royal  assents  hereafter  to  be  so  given  by 
"  the  kings  of  this  realm,  and  notified  as  is  aforesaid,  shall  be 
"  taken  and  reputed  good  and  effectual  to  all  intents  and  pur- 
"  poses  without  doubt  or  ambiguity,  any  custom  or  use  to  the 
"  contrary  notwithstanding."] 

ij  One  of  the  grounds  alleged  for  the  reversal  of  the  attainder  of  3  Pari.  Hist. 

the  Duke  of  Norfolk  in  the  reign  of  Henry  the  Eighth  v,'as,  that  j^^  vouUr'  ^^" 

the  king  had   not  signed  the  letters  patent  for  giving  the  royal  seem  that  they 

assent  to  the  act  with  his  own  hand,  but  that  his  stamp  had  been  considered  it 

set  to  them  by  one  William  Clerk.     And  the  question  of  the  va-  ^^  valid,  for  a 

lidity  of  the  act  upon  this  ground  was  brought  and  argued  be-  p^^^^j  f^the' 

fore  all  the  judges  at  Serjeants'  Inn,  by  the  persons  who  had  first  year  of 

purchased  the  lands  of  the  attainted  duke ;  but  it  does  not  ap-  Queen  Mmy 

pear  that  the  judges  save  any  opinion  upon  it.  11  ^P^  reversing 

^  J      o      &  J     t"  I  11  tj^g  attainder, 

and  by  that  act,  as  it  is  given  by  B^irnet  in  his  History  of  the  Reformation,  Vol.  a.  p.  257.  it  is 
declared,  that  the  law  was  and  ever  hath  been,  that  the  royal  assent  should  be  given,  either 
by  the  king  being  present,  or,  in  his  absence,  by  a  commisbion  under  the  great  seal,  signed 
with  his  hand,  and  publickly  notified  to  the  lords  and  commons.  And  among  other  reasons 
for  declaring  the  act  of  attainder  to  be  null  and  void  by  the  common  law  of  the  land,  it  is 
stated,  that^King  Henry  the  Eighth  died  the  next  night  after  the  commission  was  given  for 
passing  the  bill,  and  that  it  did  not  appear  that  he  had  given  his  assent  to  it ;  that  the  com- 
mission was  not  signed  by  the  king's  hand,  but  only  by  his  stamp,  and  that  that  was  put  to  the 
nether  end  and  not  to  the  upper  pai-t  of  the  bill,  which  shewed  it  was  done  in  disorder  j  and 
that  it  did  not  appear  that  those  commissioned  for  it  had  given  the  royal  assent  to  it. 

All  the  commissions  and  letters  patent  for  giving  the  royal  2  Hats.  Pre. 

assent  to  bills  agreed  upon  by  both  houses,  recite,  "  Whereas  z'^i- 

"  we  have  seen  and  perfectly  understood  an  act  (fl')  agreed  upon  by  (c)  Q?*.  a  bill. 

*'  you  (6),  our  loving  subjects,  the  lords  spiritual  and  temporal,  {h)  "  It  is  not 

■"  and  the  commons  in  this  our  present  parliament  assembled,  only  lawful," 

"  and  indorsed  by  you,  as  hath  been  accustomed,"  S^x.  ^c.     This  gjjj^^w^"'^'* 

recital,  saith  Mr.  Hatsell,  which  shews  the  necessity  of  the  bill  «  f^j.  ^^^  '^ 

being  communicated  to  the  king,  after  it  has  been  agreed  upon  council,  but 

by  both   houses,  clearly  explains,  what  might  otherwise  have  tlie^r  duty,  to 

been  matter  of  doubt,  "  Why  the  commissioners,  who  in  se-  ^J^'w-     i*^^^^ 

*'  veral  instances  had  been,  by  a  prior  commission,  authorised  advice  to  the 

"  not  only  to  begin  and  hold  the  parliament,  hut  to  do  every  king  upon  all 

"  thing  "cchich  fov  us,  and  by  us,  shall  be  there  to  be  done^  could  n>atters  con- 

p  f  2  "  not  eluded  in  par- 
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liament,  to       "  not  under  that  commission  have  authority  to  give  the  royal 
which  hisroyal  «»  assent  to  any  bill."     And  as  the  former  commission  is  not  re- 
sarv  as  well  as  voked,   this  shews   why  the  lord  chancellour,  in  1708,   1754, 
uponany other   1 768,  and  1 789,  gave  the  royal  assent  by  virtue  of  two  corn- 
subject  what-    missions,  t'/z.  the   general  one  upon  opening  the  session,  and 
^°v,^^'',  ^  'Y'l^  ^  special  one  for  the  purpose  of  giving  the  royal  assent  to  the 
lour  as  such,    t)ills  in  question.     Lord  Clarendon  says,  "  That  when  it  was 
isboundtoclis-  **  proposed  on  Charles  the  First  going  into  Scotland  in  1641,' 
fiuade  the  king  a  tj^at  he  should  leave  a    commission    with    some  persons   to 
from  consent-    «  ^^^^  ^^^^i   acts  as  should  be  prepared  and  agreed  to  by  both 
wfiich  is  preju-  "  houses  in  his  absence,  it  was  found  that  no  such  commission " 
dicial  to  the      "  could  be  legally  granted,  to  give  the  royal  assent  to  any  acts 
crown;  at  least  a  that  were  not  consented  to  by  both  houses  at  the  date  of  the 
to  make  that    ,,  commission." 
prejudice  ma- 

uil'est  to  him,  though,  as  a  private  person,  he  could  wish  the  matter  consented  to.  And 
therefore,  by  the  constitution  of  the  kingdom,  and  the  constant  practice  of  former  times,  all 
bills,  after  they  had  passed  both  houses,  were  delivered  by  the  clerk  of  the  parliament  to  the 
clerk  of  the  crown,  and  by  him  brought  to  the  attorney-general,  who  presented  the  same  to 
the  king  in  council;  and  having  read  them,  declared  what  alterations  were  made  by  those 
bills  to  ibrmer  laws ;  and  what  benefit  or  detriment,  in  profit  or  jurisdiction,  would  accrue 
thereby  to  the  crown ;  and  then,  upon  a  full  and  free  debate  by  his  counsellours,  the  king  re- 
solved accordingly  upon  such  bills  as  were  to  be  enacted  into  laws,  and  respited  the  other 
that  he  thought  not  fit  to  consent  to.  As  this  hath  been  the  known  practice,  so  the  reason 
is  very  visible,  that  the  royal  assent  being  a  distinct  and  essential  part  towards  the  making  a 
law,  there  should  be  as  much  care  taken  to  inform  the  understanding  and  conscience  of  the 
king  upon  those  occasions,  as  theirs  who  prepare  the  same  for  his  royal  assent."  History  of 
the  Rebellion,  Vol.  i.  book  3.  p.  157.  Note,  The  prerogative  of  the  crown  to  withhold  the 
royal  assent  has  not  been  exercised  since  the  nth  of  iMurch  1707,  when  Queen  Amic  ve- 
fused  her  assent  to  "  a  bill  for  settling  the  militia  of  that  part  of  Great  Jiritam  called 
"  Scotland:' 

a  Hats.  Prec.  When  a  bill  has  passed  both  houses,  it  is  not  necessary  tliat 
3^'  it  should  be  sent  back  to  the  conmions  before  it  receives  the 

royal  assent,  unless  it  be  a  bill  of  supply,  for  this  the  commons 
claim  a  right  of  presenting  by  their  speaker, 
a  Hats.  Prec.         On  the  7th  of  March  1785,  a  commission  was  made  out  and 
jai-  passed  the  great  seal,  for  giving  the  royal  assent  to  several  bills 

agreed  upon  by  both  houses ;  but,  by  some  mistake,   the  malt 
bill,  which  had  passed  both  houses,  and  the  agreement  to  which 
by  the  lords  had  been  communicated  to  the  commons,  was  left 
out.     As  soon  as  this  was  discovered,  from  the  list  of  bills  ready 
for  the  royal  assent,  which  is  always  sent  to  the  speaker,  notice 
of  the  error  was  given  to  the  lords,  and  a  desire  expressed  that 
it  might  be  rectified  by  issuing  a  new  commission,  and  not  exe- 
cuting the  commission  which  was  then  ready.     Accordingly,  no 
proceedings  were  had  upon  the  first  commission,  but  another 
conuuission,  in  which  the  malt-bill  was  included,  was  prepared, 
and  passed  tlio  great  seal,  and  the  bills  named  in  it  received  th^ 
royal  assent  the  next  da}',  the  8th  of  March. 
a  Hats.  Free.         Bills  for  a  general  pardon :  for  the  reversal  of  attainders  or 
337-8.  3  Hats,  outlawnes,  and  for  restitution  in  blood;  for  granting  honours 
P'"'^^-  ?4-  63.      m^^j  precedency,  originate  with  the  crown,  and  must  be  formally 
passed  in^663!  recommended  by  the  king  before  they  can  be  taken  into  con- 
Ltit'iletlj "  Au  sideration.     So,  of  bilk  of  supply,  and  all  bills  for  the  applica- 

tioa 
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tion  of  publick  money.     But,  though  recommended  immediately  Act  for  settling 
from  the  crown,  these  bills  must  afterwards  receive  the  royal  ^|^^  p   '"''  °^ 
assent  in  the  same  manner  with  other  bills.]  J^^,^^  ^^^  ^^^ 

Lord  Ltieas  on  the  marriage  of  the  said  carl  with  the  daughter  of  the  said  Lord  Liicas" 
there  is  a  clause  (which,  as  no  particular  mention  of  it  appears  in  the  Lords'  Journal, 
was  probably  inserted  whilst  the  bill  was  before  the  committee)  that  has  no  reference  to  the 
title  of  the  bill ;  and  though  it  relates  to  honours  and  dignities,  does  not  appear  to  have  had 
the  consent  of  the  crown  till  the  bill  was  offered  for  the  royal  absent.  The  clause  recites, 
"  That  Charles  2.  having  by  letters  patent  created  the  Countess  of  Kent  Baroness  Lucaa,  to 
•*  her  and  her  heirs  male,  and  for  want  of  such  issue,  to  the  heirs  of  her  body  ;  and  if  at  any 
"  time  after  her  death,  and  default  of  issue  male,  there  shall  be  more  persons  than  one  co- 
"  heirs,  that  then  the  said  honour  shall  not  be  in  suspence  or  extinguished,  but  shall  go  to 
"  such  of  the  co-heirs  as  by  course  of  descent  would  be  entitled  to  other  entire  inheritances, 
"  as  offices  of  honour  or  publick  trust ;"  the  clause  proceeds  to  enact,  "  That  the  said  de- 
**  clarativc  clause  in  the  said  letters  patent  shall  be  and  is  hereby  ratified  and  confirmed ; 
"  and  that  the  said  barony,  honour,  and  title,  from  time  to  time,  &c.  &cJ"  repeating  the 
words  of  the  letters  patent.  By  this  uncommon  limitation,  perhaps  the  onlv  one  of  its  kind, 
the  barony  oi'  Liicas,  upon  the  death  of  the  Marchioness  Gret/',  widow  of  Philip  second  Earl 
of  Hardwicke,  in  1797,  devolved  upon  her  ladyship's  eldest  daughter  AmabcUa  Viscountess 
Polwarth,  who  accordingly  assumed  the  title  of  Baroness  Lucas.  The  Marchioness  Grey  was 
daughter  of  Amabel  Countess  of  Breadalbane,  the  eldest  daughter  of  Henry,  thirteenth  Earl 
and  first  Duke  of  Kent. 

II  In  general,  each  house  has  a  right  to  originate  and  pass  such  3  Hats.  Free, 
bills  as  it  thinks  proper,  except  that  the  lords  have  in  several  ^^'  ^3* 
instances  claimed  the  exclusive  right,  that  bills  for  restitution 
of  honours,  or  in  blood,  should  commence  with  them;  and  the 
commons  have  on  their  part  asserted,  and,  it  should  seem,  in- 
variably preserved,  the  exclusive  exercise  of  the  right,  "  that 
"  bills  of  supply,  imposing  burthens  on  the  people,  should  be 
"  the  grant  of  the  commons;  and  that  the  lords  should  have  no 
"  other  voice  than,  as  one  branch  of  the  legislature,  by  their 
"  assent,  to  give  the  authority  of  a  law  to  the  levying  of  those 
"  aids  and  taxes,  which  the  commons  should  think  wise  and  fit- 
"  ting  to  impose."  Other  bills,  of  what  nature  soever,  whether 
relating  to  the  parliament  itseltj  or  to  either  house  separately, 
may  have  their  commencement  indifferently  in  either  house,  l| 

Anciently,  the  manner  of  proceeding  in  bills  was  much  different  4  Inst,  35,  26 
from  what  it  is  at  this  day ;  for,  formerly,  the  bill  was  in  na-  Goodal,  286. 
ture  of  a  petition,  and  these  petitions  v.-ere  entered  upon  the  %q^'1^^' 
lords'  rolls,  and  upon  these  rolls  the  royal  assent  was  likewise 
entered;  and  upon  this,  as  a  ground-work,  the  judges  used,  at 
the  end  of  the  parliament,  to  draw  up  the  act  of  parliament  into 
the  form  of  the  statute,  which  was  afterwards  entered  upon  the 
rolls  called  the  statute  rolls  ,■  which  were  different  from  those 
called  the  lords'  rolls,  or  the  7'olls  of  parliament :  upon  these 
statute  rolls,  neither  the  bill,  nor  petition  from  the  commons, 
nor  the  answer  of  the  lords,  nor  the  royal  assent,  were  entered, 
but  only  the  statute,  as  it  was  drawn  up  and  penned  by  the 
judges ;  and  this  was  the  method  till  about  Henry  the  Fifth's 
time.  In  l:is  time  it  was  desired  that  the  acts  of  parliament 
might  be  drawn  up  and  penned  by  the  judges  before  the  end  of 
parliament ;  and  this  was  by  reason  of  a  complaint  then  made, 
that  the  statutes  were  not  equally  and  fairly  drawn  up  and 

F  f  4  worded. 
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\vor{]ed.     After  the  parliament  was  dissolved  or  prorogued,  in 
Menry  the  Sixth's  time,  the  former  method  was  altered,  and  then 
bills  cnntiyientes  formam  actus  parliamenti  were  first  used  to  be 
brought  into  the  house.    The  bills  (before  they  were  brought  into 
the  house)  were  ready  drawn,  in  the  form  of  an   act  of  parlia- 
ment, and  not  in  the  form  of  a  petition,  as  before;  upon  which 
bills  it  was  written  by  the  connuons,  Soil  boile  al  seigneurs  ;  and 
by  the  lords,  Soit  bayle  al  rcnie ;  and   by  the  kiiig,  Le  roy  le 
(a)  Sec  Obssr-  -oeut  (a) ,-  all  this  was  written   upon   the  bill,  and  the  bill,  thus 
Tations  on        indorsed,  was  to  remain  with  the  clerk  of  the  parliament,  and 
Note  (5).  ^^^  ^^'^^  to  enter  the  bill  thus  drawn  at  first,  in  the  form  of  an 

act  of  parliament,  or  statute,  upon  the  statute  rolls,  without  en- 
tering the  answer  of  the  king,  lords,  or  commons  upon   the 
statute  rolls,  and  then  issued  out  writs  to  the  sherili's,  with  tran- 
scripts of  the  statute  rolls,  viz.  of  the  bill  drawn  at  first  in  the 
form  of  a  statute,  and  without  the  answer  of  the  king,  lords,  and 
(6)  Thej  were  commons  to  the  bill,  to  [b)  proclaim  the  statute, 
anciently  proclaimed  by  the  sherii!^  but,  upon  the  invention  of  printing,  this  method  was  di--^ 
continued ;  so  that  at  this  time  every  body  is  oblii;ed  to  take  notice  of  an  act  of  parliament 
at  his  peril.     4  loit.  26. 

4  Inst.  34.  In  the  lords'  house,  the  lords  give  their  voices  from  the  jpuisrie 

lord  seriatim,  by  the  word  of  content,  or  non  content. 
4  Inst.  i^.  The  commons  give  their  voices  upon  the  question  by  yea  or 

no ;  and  if  it  be  doubtful,  and  neither  party  yield,  two  are  ap- 
pointed to  number  them;  one  for  the  j/cc5,  another  for  the  noes  ,- 
the  y^ijs  going  out,  and  the  noes  sitting;  and  thereof  report  is 
made  to  the  house.  At  a  committee,  though  it  be  of  the  whole 
house,  \}ciQ.yeas  go  on  one  side  of  the  house,  and  the  noes  on 
the  other,  whereby  it  will  easily  appear  which  is  the  greater 
number. 
r/^^R  ^^  ^'^  ^^^  passing  of  a  bill,  the  assent  of  the  knights,   citizens, 

when  diey^sit  ^^^^  burgesses  must  be  in  person,  but  the  lords  may  give  their 
to.exercise  votes  by  proxy  (c).  And  the  reason  hereof  is,  that  the  barons 
judgment.  did  always  sit  in  parliament  in  their  own  right,  as  part  of  the 
Stand,  Ord.  pares  curtis  of  the  king ;  and  therefore,  as  they  were  allowed  to 
Lords  nth  ^^^'^'^  by  proxy  in  the  wars,  so  they  had  leave  to  make  their 
Junei689,and  proxies  in  parliament  (rf) ;  but  the  commons  coming  only  as  re- 
15th  March  presentinor  the  barores  minores,  and  the  socage  tenants  in  the 
1697.  8V0.  county,  and  the  citizens  and  burgesses  as  representing  the  men 
(c/)Ti^eyare  of  their  cities  and  boroughs,  they  could  not  constitute  proxies, 
now  made  by  because  they  themselves  were  but  proxies  and  representatives  of 
the  king's  11-  others,  according  to  that  maxim  of  law,  delegata  potestas  non 
cence.Els.c.j.]  potest  delegari. 

iWooddes.41.       [Proxies  from  a  spiritual  lord  are  to  be  made  to  a  spiritual 
F^^ii^  lord ;  and  from  a  temporal  lord  to  a  temporal  lord ;  and  no  lord 

ibid,    (e)  Old    ^^'^  receive  more  than   t\\ o  proxies :  and   a  lord  voting  in  a 
TrthFeb.1694.  question  must  vote  as  proxy,  if  proxies  are  called  for.  (^) 
Hid, 

Eh.  c.  5.  A  It  hath  been  made  a  onestion,  if  a  proxy  be  given  to  two  or 
lord  shall  not  ^ore  lords,  and  they  differ,  whose  voice  shall  stand;  which  is 
have  above         .  caid 
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said  to  have  been  resolved  by  the  Earl  of  Manchester,  lord  pre-  two  proxies, 
sident  of  the  council,  in  favour  of  him  who  is  first  named  in  the  KyorderaCdr. 
deleffation,  and  present.     But  according  to  Lord  Coke,  if  three  ^r?',^"  '^^'^' 
are  proxies  01  the  same  lord,  and  all  present,  and  one  is  content 
that  a  bill  pass,  and  tlie  other   two  are  not  content,  this  is  no 
voice. 

The  mere  presence  of  the  lord  in  the  house,  though  he  neither  4  inst.  13. 
argue,  consent,  nor  speak  any  thing,  seemeth  to  be  a  revocation 
of  his  proxy. 

A  lord  may  be  summoned  with  a  clause  that  he  do  not  make  odd.  3  Vol.  ^ 
a  proxy.]  ^  ^-  ^476. 


(F)  Of*  the  Continuance,  Adjournment,   Prorogation, 
and  Dissolution  of  the  Parliament. 

'T'HE  parli«,ment  can  neither  begin  nor  end  without  the  king's  4  Inst.  48. 

presence,  either  in  person,  or  by  (a)  representation.  (")  ^'ide^z^l.i. 

c.  25. 

The  passing  of  any  bill  or  bills,  by  giving  the  royal  assent  4  Inst.  27. 
thereunto,  or   the  giving  of  any  judgment  in  parliament,   doth  (<^)  That  the 

not  (b)  make  a  session,  but  the  session  doth  continue  until  it  be  f.""""'*^  ofju?- 

^   '       1         ].       ,      1  ticeareto  take 

prorogued  or  dissolved.  notice  of  the 

commencemeutof  parliaments,  and  also  of  prorogations  and  sessions.  Lev.  296.  Raym.  191. 
Hetl.  119.     Dyer,  Z03. 

When  a  parliament  is  called,  and  doth  sit,  and  is  dissolved  4  Inst.  38. 
without  any  act  of  parliament  passed,   or  judgment  given,  it  is  W  The  statute 
(c)  no  session  of  parliament,  but  a  convention.  made  m  Oi-- 

ford,  16  &  17  Car.  2.  c.  8.  was  to  continue  and  be  in  force  for  three  years,  and  from  thence 
to  the  end  of  the  next  session  of  parliament;  but  because  the  parliament  convened  next  after 
the  expiration  of  the  three  years  was  prorogued  without  passing  any  act,  the  court  held  it  no 
session,  at  least  not  such  a  session  as  was  intended  to  determine  the  aforesaid  act.  Rayni. 
187.     Lev.  442.     aKeb.  529. 

The  diversity  between  a  prorogation  and  an  adjournment,  or  4  Inst.  27. 
continuance  of  the  parliament,  is,  that  by  the  prorogation  in  Raym.  12c. 
open  court  there  is  a  session,  and  then  such  bills  as  passed  in  l[^^^  ^J'*'*-  "°" 
either  house,  or  by  both  houses,  and   had  no  royal  assent  to  a  proro<»ation 
them,   must  at  the  next  assembly  begin  again,  3,-c. ;  for  every  is  in  them's  H.  4. 
several  session  of  parliament  is,  in  law,  a  several  parliament;  This,  which 
but,  if  it  be  only  adjourned  or  continued,  then  there  is  no  session,   j'^^^tinued 
and,  consequently,  all  things  continue  still  in   the  same  state  amfjrece^tiing 
they  were  in  before  the  adjournment  or  continuance.  parliament, 

viz.  almost  a 
whole  year,  was  three  times  prorogued.  Pari.  Hisrf.  Vol.  2.  p.  107.  Henry  the  Sixth's  reicn 
was  the  first  in  which  prorogations  began  to  be  made  for  any  length  of  time,  and  they  were 
but  little  used  till  that  of  Henry  the  Eighth. — The  prerogative  of  the  crown  in  the  pro- 
roguing of  pai-liament  would  seem  to  be  under  no  restrictions ;  but  the  time,  in  tenderness  of 
the  persons  of  members,  has  generally  not  exceeded  i'orty  days.  Upon  a  late  occasion  there 
was  such  an  excess  pe;-  incitriaia  ;  but  it  was  corrected  as  soon  as  discovered  By  proclamation 
of  19th  OcL  1815,  the  parliament,  which  then  stood  prorogued  to  the  2d  Nov.  was  further 
prorogued  to  the  ist  Feb.  following,  then  to  meet  for  dispatch  of  business.  But,  by  procla- 
mation of  31st  Oct.  1815,  the  proclamation  of  19th  Oct.  was  discharged  and  recalled',  and  the 
parliament  was  prorogued  to  i7ch  Jc7/7.  following;  and  afterwards,  by  proclamation  of  a-'th 
Nov.  1 8 15,  the  parliament  which  go  stood  prorogued  to  27th  Jan.  was  further  proro-ued  to 
ist  Feb.  then  to  sit  for  the  dispatch  of  business.  j| 
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4  Inst.  28.  The  house  of  commons  is,  to  many  purposes,  a  (d)  distinct 

(<i)Both houses  court,  and  tlierefore  is  not  jirorogued  or  adjourned  by  the  pro- 

ro-'iiecl'^to-  "  I'og'ition  oi'  adjounnncnt  of  the  lords'  house;  but  the  speaker, 

gcther  and  dis-  upon   signification  of  the  king's  pleasure,  by  the  assent  of  the 

solved  to-  house  of  commons,  doth  say,  this  court  doth  prorogue,  or  ad- 

gether,  for  one  JQyj,j^  jj^ggjf .  g,jj  ^.j^^j^   jj.   -g  pi-Qi-Qwued  or  adjourned,  and  not 

cannot  subsist  1     ,-  ,     ^       ,         •.  •      i-       i       i    ^1      1  n 

without  the  oerore;  but,  when  it  is  (iissoived,  the  house  or  commons  are  sent 

other.    Sir       for  up  to  the  higher  house,  and  there  the  lord  chancellour  or 

Robert  At-       keeper,  by  the  king's  commandment,   dissolves  the  parliament ; 

kins's  Argu-      j^^^j  j}-,gjj  jj.  ^g  dissolved,  and  not  before. 

ment,  51.  [It  is  ' 

not  a  prorogation  of  the  house  of  lords  or  commons,  but  of  the  parliament,    i  Bl.  Comm.  187.] 

a  Hats.  Pr.  tit.       [There  seems  to  be  no  doubt  but  that  it  is  the  privilege  of 
Ki"g'  both  houses  to  adjourn   themselves.     The  king  may  signify  his 

desire,  and  has  frequently  done  so,  that  the  parliament  should 
adjourn  itself;  but  he  has  no  authority  to  adjourn  it,  and  it  is  in 
the  wisdom  and  prudence  of  either  house  to  comply  wdth  his 
j-cquisition  or  not,  as  they  see  fitting. 
a  Hats.  Pr.  A  prorogation  of  the  parliament  is  either  by  the  king's  com- 

309,  310.  mand,  and  in  his  presence,  signified  by  the  lord  chancellour,  or 

speaker  of  the  house  of  lords,  to  both  houses;  or  by  writ  under 
the  great  seal  directed  to  the  lords  and  commons;  or  by  com- 
missioners appointed  by  a  special  commission  for  that  purpose. 
The  first  is  the  usual  mode  of  proceeding,  where  the  parliament 
is  prorogued  at  the  close  of  the  session.  But  there  seems  to  be 
no  instance  where  the  parliament  has  been  prorogued  by  writ, 
except  upon  the  meeting  of  a  new  parliament  after  a  general 
election,  and  before  a  speaker  of  the  house  of  commons  is  elected. 
Upon  this  occasion,  when  the  members  of  the  house  of  com- 
mons come  to  the  place  appointed  for  administering  to  them  the 
oaths  by  the  lord  keeper  or  his  deputies,  "  on  their  being  in- 
"  formed,  that  the  parliament  is  to  be  prorogued  by  writ  di- 
"  rected  to  the  lords  and  commons,  they  go  directly  without 
*'  going  into  the  house  of  commons,  or  expecting  any  message 
"  from  the  lords,  to  the  house  of  peers,  where  the  writ  for  pro- 
"  roguing  the  parliament  is  read."  This  is  the  form  of  the 
entry  in  the  journal  of  the  house  of  commons,  without  express- 
ing by  whom,  or  upon  what  authority,  this  information  to  the 
commons  is  conveyed.  The  proroguing  by  commissioners,  spe- 
cially appointed  for.  that  purpose,  is  the  usual  form,  when  the 
parliament  meets  from  time  to  time  during  the  recess. 

Formerly  the  parliament,  when  prorogued  or  adjourned, 
could  not  be  convened  before  the  expiration  of  the  time  to  which 
they  stood  prorogued  or  adjourned.  But  by  the  26  G.  3.  c.  107. 
§95,  96,  97.  {a)  his  majesty  is  empowered  to  call  out  the  militia, 
and  summon  parliament  upon  fourteen  days'  notice,  in  all  cases 
of  actual  invasion,  or  upon  imminent  danger  thereof,  and  in  all 
cases  of  rebellion  and  insurrection;  which  notice,  by  37  G.  3. 
c.  127.  is  declared  to  be  sufficient  in  any  case.  And  by  39  &  40 
G.  3.  c.  14.  the  like  power  is  given  to  the  crown  in  cases  of 
adjournment. 


(a)  This  con- 
stitutional 
safeguard  was 
first  given  by 
16  G.  .3.  c.  3. 
but  that  sta- 
tute was  only 
temporary,  i;i3< 
for  five  years. 


and  was  suffered  to  expire,  so  that  the  country  was  deprived  of  it  for  three  years. 


The 
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Tlie  more  ancient  form  of  dissolving  parliament  was,  by  the  aHats.Pr.^Oo. 
king's  command,  signified  to  both  houses,  in  the  presence  of  the 
sovereign,  in  the  house  of  lords,  by  the  lord  chancellour,  or 
speaker  of  that  house.  Where  the  king  was  not  present  in 
person,  a  commission  was  issued  under  the  great  seal,  appoint- 
ing certain  lords  therein  named  to  be  commissioners  for  the 
purpose  of  executing  the  royal  authority  upon  this  occasion. 
The  later  practice,  and  that  which  hath  been  followed  without 
interruption  ever  since  the  Revolution,  hath  been,  that  the  par- 
liament is  prorogued  to  a  certain  day,  and  then  a  proclamation 
issues,  discharging  the  members  of  both  houses  from  their  at- 
tendance on  that  day,  and  dissolving  the  parliament. 

With  respect  to  the  calling  and  holding  of  parliaments,  the 
prerogative  of  the  crown,  by  the  ancient  lavvs  of  the  realm,  was 
under  no  particular  restraint.  But  by  4  E.  3.  and  34  E.  3.  it  is 
declared,  "  That  parliaments  shall  be  holden  every  year  once, 
"  or  more  often,  if  need  be."  The  like  had  been  previously 
directed  by  an  ordinance  of  5  E.  2.] 

II  But  these  statutes,  no  provision  having  been  made  in  case  of 
failure,  and  no  precise  mode  pointed  out  for  their  execution, 
had  been  dispensed  with  at  pleasure.     It  had  indeed  been  made  Hist.  Own 
a  question,  according   to  Burnet^  whether   the  supposition,  tf  Times,  V.  ii, 
7ieed  be,  si  mestier  soit,  fell  upon  the  whole  act,  or  only  upon  ^'^^' 
the  words,  or  inore  qften^  ou  plus ;  whether  parliaments  were  to 
be  holden  even  once  in  the  year,  unless  there  was  a  necessity  for 
it,  of  which  necessity  the  crown  of  courj-e  was  to  judge.     To 
supply  these  defects,  and  to  remove  all  doubts,  an  act  was  passed  Pari.  Hist. 
in  1 6  Car.  i.  by  which  it  was  enacted,  that  the  said  laws  and  ^•'^-  ^^\- 
statutes  should  be  duly  observed :  that  if  a  parliament  were  not  y  j'j^jg^" 
summoned  and  assembled  before  the  3d  of  Sept.  in  every  third  Scob!  Coli.  of 
year,  then  a  parliament  should  assemble  and  be  held  on  the  Acts  and  Or- 
second  il4ro?2(/6!j/ in  iS/oi;.  following:  that  if  the  chancellour,  who  dmances^ 
was  first  bound  under  severe  penalties,  should  fail  to  issue  writs  ^""-^^Car.i. 
before  that  time,  any  twelve  or  more  of  the  peers  should  meet  at 
the  usual  place,  at  the  old  palace  of  Westminster^  with  power  to 
exert  this  authority :  that  in  default  of  the  peers,  the  sheriffs, 
mayors,  bailifis,  SfC.  should  cause  elections  to  be  made;  and  in 
their  default,  the  voters  themselves  should  proceed  to  the  elec- 
tion of  members  in  the  same  m.anner  as  if  writs  of  summons  had 
been  duly  issued :  and  that  no  parliament  thereafter  should  be 
dissolved,    prorogued,    or    adjourned,    without   their    consent, 
within  fifty  days  after  their  meeting. 

By  16  Car.  2.  c.  i.  this  statute  is  repealed,  as  being  in  dero-  The  king,  ift 
gation  of  the  just  rights  and  prerogative  of  the  crown;  and,  in  ^^  speech  to 
lieu  of  all  the  securities  it  had  provided,  a  general  clause  only  is  ment.^p^nly 
passed,  by  which,  after  reciting  that  "  because  by  the  ancient  demanded  the 
"  laws  and  statutes  of  this  realm,  made  in  the  reign  of  King  Ed-  repeal  of  this 
"  isoard  the  Third,  parliamenls  are  to  be  held  {a)  very  often,"  it  ^"'  ^"'^  ^^'  "'^ 
is  declared  and  enacted,  "  that  hereafter  the  sitting  and  hold-  ckt^  ^'^  diat^" 
"  ing  of  parliaments  shall  not  be  intermitted  or  discontinued  notwithstand- 
"  above  three  years  at  the  most;  but  that  within  three  years  ing  the  law, 

^^  after  the  determination  of  every  parhament.  or,  if  there  be  ^^  '^^7^\, 

'  ic  ■         would  allow 

'*  occasion, 
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any  parlia-  "  occasion,  more  often,  the  crown  do  issue  out  writs  for  call- 
mciit  to  be  as-  «  jpg^  assemblinjr,  and  holding  another  parliament,  to  the  end 
method  pre-'*^  "  there  may  be  a  frequent  {b)  calling,  assembling,  and  holding 
scribed  by  that  "  of  parliaments  once  in  three  years  at  the  least." 
statute."  The  houses  took  no  notice  of  this  claim  of  a  dispensing  power  in  its  largest  extent 
and  in  the  most  important  concerns  of  the  constitution,  but  tamely  acquiesced  in  the  demand. 
(a)  Tl'.e  preamble  cautiously  avoids  reciting  the  very-words  of  the  statutes;  it  would  have 
been  awkward  to  have  been  exact  and  particular,  as  the  clause  granted  only  a  third  part  of 
what  those  laws  had  already  given,  (o)  The  word  "  frequent"  is  oddly  introduced  here;  one 
does  not  well  understand  how  "  there  may  be  a  frequent  calling,  assembhng,  and  holding  of 
parliaments  07ice  in  three  years," 

By  I  W.  &  M.  sess.  2.  c.  2.  it  is  declared,  "  that  for  redress 
"  of  all  grievances,  and  for  the  amending,  strengthening,  and 
"  preserving  of  our  laws,  parliaments  ought  to  be  held  fre- 
"  quently." 

By  6  W.  &  M.  c.  2.  a  parliament  shall  be  holden  once  in 
three  years  at  the  least. 

By  §  2.  within  three  years  at  the  farthest  from  and  after  the 

determination  of  every  parliament,  legal  writs  under  the  great 

seal  shall  be  issued  by  directions  of  the  crown  for  the   calling, 

assembling,  and  holding  another  new  parliament. 

Thisisthefirst       By  §  3.  no  parliament  shall  have  any  continuance  longer  than 

triennial  jxct,     fo^-  three  years  only  at  the  farthest,  to  be  accounted  from  the 

fi^^^^t.  uvh   h  ^^y  ^^  which  by  the  writs  of  summons  the  said  parliament  shall 

lim^its  the  du-  be  appointed  to  meet. 

ration  of  parliament  to  three  years.  The  acts  of  Car.  i.  and  Car.  2.  are  improperly  so 
called,  lor  their  sole  object  was  to  guard  against  the  intermission  of  parliaments  for  a 
longer  time  than  three  years.  This  bill  originated  with  the  lords,  and  passed  both  houses 
in  the  year  1693,  but  King  William  then  rejected  it.  It  had  been  thought  by  those  who  drew 
up  the  Clatm  of  Rights  at  the  time  of  the  Revolution,  that  they  had  so  expressed  them- 
selves as  sufficiently  to  secure  the  frequent  calling  of  parliaments,  the  word  parliament,  as  they 
supposed,  comprehending  all  the  sessions  from  one  election  to  another,  and  that  it  was  un- 
necessary to  insert  the  word  new  before  parliaments.  But  it  was  soon  found  that  a  session 
of  parliament  was  a  parliament,  and  that  therefore  the  claim  oi  frequent  parliaments  was  sa- 
tisfied hy  freqttejit  sessions;  and  it  was  this  interpretation  which  produced  this  act.  See  Sir 
Wm.  Wyndham's  speech  in  the  debate  on  the  repeal  of  the  septennial  act  in  1734. 

The  I  G.  I.  St.  2.  c.  38.  after  reciting  the  last  clause  of  the 
act  of  6  W.  &  M.  proceeds ;  "  And  whereas  it  hath  been  found 
"  by  experience  that  the  said  clause  hath  proved  very  grievous 
*'  and  burthensome,  by  occasioning  much  greater  and  more 
"  continued  expences  in  order  to  elections  of  members  to  serve 
"  in  parliament,  and  more  violent  and  lasting  heats  and  animo- 
/*'  sities  among  the  subjects  of  this  realm  than  were  ever  known 
"  before  the  said  clause  was  enacted ;  and  the  said  provision,  if 
*'  it  should  continue,  may  probably  at  this  juncture,  when  a 
"  restless  and  popish  faction  are  endeavouring  to  renew  the  re- 
"  bellion  within  this  kingdom,  and  an  invasion  from  abroad,  be 
"  destructive  to  the  peace  and  security  of  the  government ;" 
and  then  enacts,  "  that  this  present  parliament,  and  all  par- 
"  liaments  that  shall  at  any  time  hereafter  be  called,  assembled, 
"  or  held,  shall  and  may  respectively  have  continuance  for  seven 
"  years,  and  no  longer,  to  be  accounted  from  the  day  on  which" 
"  by  the  writ  of  summons  this  present  parliament  hath  been, 

«  or 
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"  or  any  future  parliament  shall  be  appointed  to  meet,  unless 
"  this  present,  or  any  such  parliament  liereafter  to  be  called, 
"  shall  be  sooner  dissolved  by  his  majesty,  his  heirs  or  suc- 
"  cessors." 

The  duration  of  the  Irish  parliament  \vas  limited  by  the  Irish 
statute  of  7  G.  3.  c.  3.  to  eight  years.  || 

[By  6  Ann.  c.  7.  §4.  it  is  provided,  that  thenceforth  no  par- 
liament shall  be  determined  or  dissolved  by  the  death  or  demise 
of  her  majesty,  her  heirs  or  successors,  but  that  such  parliament 
shall  continue,  and  is  empowered  and  required,  if  sitting  at  the 
time  of  such  demise,  immediately  to  proceed  to  act,  notwith- 
standing such  death  or  demise,  for  and  during  the  term  of  six 
months,  unless  it  shall  be  sooner  prorogued  or  dissolved ;  and  if 
such  parliament  shall  be  prorogued  {a),  then  it  shall  meet  and  (a)  That  i*,  by 
sit  upon  the  day  to  which  it  shall  be  prorogued,  and  continue  ^"'^  successor, 
for  the  residue  of  the  six  months,  unless  sooner  prorogued  or 
dissolved.  And  by  §  6.  in  case  there  is  no  parliament  in  being 
at  the  time  of  the  demise  of  the  crown,  that  hath  met  and  sat, 
then  the  last  preceding  parliament  shall  immediately  convene 
and  sit  at  Westminster,  and  be  a  parliament  to  continue  as  if  it 
had  never  been  dissolved. 

But  this  clause  is  repealed  by  the  37th  of  G.  3.  c.  127.  by  which 
it  is  enacted,  that  in  case  of  the  demise  of  the  crown  subsequent 
to  the  dissolution  or  expiration  of  a  parliament,  and  before  the* 
day  appointed  by  the  writs  of  summons  for  assembling  a  new 
parliament,  then  the  last  preceding  parliament  shall  immediately 
convene  and  sit  at  Westminster,  and  be  a  parliament  to  continue 
for  six  months,  and  no  longer,  but  subject  to  be  sooner  pro- 
rogued or  dissolved  by  the  successor.  And  in  case  of  the  de- 
mise of  the  successor  within  the  six  months,  and  before  such 
parliament  shall  have  been  dissolved  by  him,  or  after  it  shall 
have  been  so  dissolved,  and  befoi'e  it  hath  met  in  the  manner 
thereby  provided,  the  said  last  preceding  parliament  shall  im- 
mediately convene  and  sit,  and  continue  to  be  a  parliament  for 
six  months  longer,  to  be  computed  from  such  last-mentioned 
demise,  but  suQect  to  be  sooner  prorogued  or  dissolved  by  the 
successor ;  and  so  as  often  as  any  such  demise  shall  Imppen  be- 
fore a  new  parliament  shall  have  met  in  manner  thereby  pro- 
vided. And  in  case  of  the  demise  of  the  crown  on  the  day  ap- 
pointed by  the  writs  of  summons  for  calling  and  assembling  a 
new  parliament,  or  at  any  time  after  such  day,  and  before  such 
new  parliament  shall  have  met  and  sat,  such  new  parliament 
shall,  immediately  after  such  demise,  convene  and  sit  at  West- 
minster, and  be  a  parliament,  to  continue  for  six  months  and  no 
longer,  but  subject  to  be  prorogued  or  dissolved  by  the  successor.^ 


(G)  Of 
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(G)  Of  the  Jurisdiction  of  the  House  of  Lords. 

T^HE  lords'  house  is  the  highest  court  of  justice  in  this  king- 
dom, and  the  jurisdiction  it  exercises  at  this  day  with  re- 
spect to  impeachments,  the  trial  of  its  own  members,  writs  of 
error,  and  appeals,  is  deduced  chiefly  from  the  jurisdiction  and 
power  of  the  king's  ancient  court,  or  aula  regis,  established  at 
the  conquest. 

This  court,  established  by  the  conqueror,  consisted  not  only 
of  the  principal  officers  of  state,  but  also  of  such  as  held  per 
baroniam,  whom  the  king  had  a  right  to  summon,  as  holding 
immediately  from  himself,  to  do  suit  in  his  court,  and  to  hear 
causes ;  these  were  the  pares  curtis  to  the  king.  And  hence  this 
court  was  considered  as  the  great  court-baron  of  the  kingdom, 
where  all  petitions  against  great  persons,  and  the  prince's  offi- 
cers, were  heard. 
Ryley,  PI.  Par.  This  court  had  not  only  an  original  jurisdiction  of  determin- 
^^^'  ing  causes  brought  before  them  by  petition,   but  was  also  the 

dernier  resort  to  correct  the  errors  of  inferior  judicatures ;  but  as 
petitions  began  to  multiply,  there  are  several  instances  where 
original  causes  have  been  referred  to  inferior  courts. 

Every  suit  commenced  by  petition,  containing  the  grievances 
certainly  and  particularly,  and  process  was  sent  out  to  bring  the 
defendant  in  to  answer.  When  these  petitions  increased,  receivers 
and  triers  of  petitions,  who  determined  what  petitions  were  pro- 
per to  be  received  or  rejected,  were  appointed ;  and  afterwards, 
upon  the  assembling  of  the  knights,  citizens,  and  burgesses,  and 
[See  a  clear      their  constituting  a  house  of  commons,  the  commons,   in  mat- 
account  o         ^gj.g  of  gj-eat  moment,  and  as  they  were  the  grand  inquisitors  of 
impeach-  the  whole  kingdom,  presented  their  petitions ;  and  as  those  pe- 

ments,  titions  came  stronger  from  them  than  from  any  particular  per- 

2  Wooddes.  gon,  so  they  were  never  rejected  by  the  lords :  and  hence  the 
59  •  -oJ  original  of  impeachments  by  the  house  of  commons. 
(a)  This  turns  The  great  officers  that  constituted  this  court  were  ti'ied  by 
upon  a  ?•■'"-  their  (a)  peers,  when  this  grand  assembly  or  parliament  were 
feudal  law  si  fitting ;  but  out  of  parliament  by  the  justiciar,  and  in  his  ab- 
inter  dominum  sence  by  the  steward  o(  E?igland,  who  summoned  some  of  his 
4-  vassalum  lis  peers,  and  twelve  *,  at  least,  were  obliged  to  appear. 

moveatur 

pares  curicB  sunt  judiccs:  and  this,  as  to  treason  and  felony,  is  confirmed  by  the  clause  in 
Magna  Ckarta,  c.  29.  nee  super  cum  ibimus,  nee  super  eum  mit'e'r.ms  nhi  per  legale  judicium 
parijim  suorum  vel  per  legevi  terra: ;  but  for  all  other  crimes  out  of  parliament,  as  a  pree- 
munire,  riot,  seducing  a  young  lady  from  her  parents  in  order  to  debauch  her,  Sec,  a  peer  at 
this  day  shall  be  tried  by  a  jury.     2  Hawk.  P.  C.  c.  44.  ^13. 

*  Now,  by  Stat.  7  W.  3.  c.  3.  ^11.  on  the  trial  of  a  peer,  all  the  peers  are  to  be  summoned. 

4  Inst.  21.  Vide       As  this  court  was  the  dernier  resm-t  to  correct  the  errors  of  in- 

ht.  Error.        ferior  judicatures,  so  at  this  day  there  lies  a  writ  of  error  of  a 

judgment  given  in  the  king's  bench  before  this  court,  which 

begins  by  petition  to  the  king ;  whereto  when  the  king  hath 

answered 
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i\n9,\\'eYcd  ^fiat  jusliiia,  then  goes  out  a  writ  directed  to  the  cliief 
justice  of  the  king's  bench,  lor  removing  the  record  in  (a)  jjrce-  (a)  That  writ 
sens  parliamenium ;  and  thereupon  the  roll  itself,  and  a  tran-  of  error  may 
script  in  parchment,  is  to  be  brought  by  the  chief  justice  of  the  be  returnable 
king's  bench  into  the  lords'  house  in  parliament ;  and  after  the  "sesfioTempar- 
transcript  is  examined  by  the  court  with  the  record,  the  chief  liamenti,  vide 
justice  carrieth  back  the  record  itself  into  the  king's  bench,  and  Dyer,  375. 
then  the  plaintiff  is  to  assign  the  errors,  and  thereupon  to  have  Andb^oofa 
scire  facias  against  the  adverse  party,  returnable  either  in  that  Fitz.  tit.\Br- 
parliament  or  the  next,  and  the  proceedings  thereupon  shall  be  7or,  58.  Rast, 
supet-  tenorcm  recordi  &  non  super  recordum.  Ent.  805. 

^  ''  [And  that 

these,  as  well  as  appeals  and  impeachments  by  the  commons,  do  not  abate  by  the  prorogation 
or  dissolution  of  the  parliament.  Sir  T.  Raym.  483.  a  Lev.  93.  Comm.  Journ.  23  Dec. 
1790.    Lords'  Journ.  16  May  1791. 

Towards  the  latter  end  of  the  reign  of  King  Charles  the  First,  Gilb.  Hist  Ch. 
the  house  of  lords  asserted  their  jurisdiction  of  hearing  appeals   190- 
from  the  chancery,  which  they  do  upon  a  paper  petition,  with- 
out any  writ  directed  from  the  king ;  and  for  this  their  foun- 
dation is,  that  they  are  the  great  court  of  the  king,  and  that, 
therefore,  as  the  chancery  is  derived  out  of  it,  a  petition  will 
bring  the  cause  and  the  record  before  them.     This  was  much 
controverted  (6)  by  the  commons  in  the  I'eign   of  Charles  the  ||(^)Aclearac« 
Second,  but  is  now  pretty  well  submitted  to;  because  it  has  count  of  this 
been  thought  too  much  that  the  chancellour  should  bind  the  ^°"i  bTfomid 
whole  property  of  the  kingdom  without  appeal.  in  Mr.  Har- 

grave'%  preface  to  Lord  Hale's  Jurisdiction  of  the  House  of  Lords,  p.  cxxxi.  cliii.  The  com- 
mons seem  to  have  had  the  advantage  in  this  controversy ;  but  the  true  reason  for  their  not 
pursuing  it  was,  that  they  saw  that  the  certain  consequence  of  their  forcing  the  lords  to  aban- 
don their  claim  of  appellant  jurisdiction,  would  have  been  a  return  of  the  same  jurisdiction 
to  commissioners  appointed  by  the  king,  and  their  judgment  would  have  been  conclusive,  un- 
less the  whole  parliament  should  interpose  as  the  dernier  resort.\\ 
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TTOWARDS  the  Norman  period,  upon  the  breaking  of  the 
courts  into  distinct  jurisdictions,  the  chancellour,  or  keeper 
of  the  great  seal,  retained  part  of  that  jurisdiction  which  he  ex- 
ercised in  the  great  court  of  the  kingdom,  called  aula  regis. 
But,  for  the  better  understanding  hereof,  and  of  its  jurisdiction, 
at  this  day,  we  shall  consider  this  court, 

(A)  As  an  Officina  Brevium,  out  of  which  all  original 
Writs  flow. 

(B)  As 


I 
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(B)  As  an  ordinary  and  limited   Court,   proceeding 

according  to  Law,  commonly  called  the  Petty- 
Bag. 

(C)  As  an  extraordinary  Court,  proceeding  according 

to  Equity :  And  herein, 

1 .  Of  its  original  Jurisdiction. 

2.  What  Jurisdiction  it  exercises  at  this  Day. 


(A)  As  an  Officma  Bi^evium,  out  of  which  all  original 
Writs  flow. 

T^EFORE  the  division  of  the  courts,  the  chancellour  put  the 
seal  to  all  patents,  commissions,  and  writs :  and  honce  this 
court  is  considered  at  this  day  as  the  great  shop  of  justice,  out 
{a)  4  Inst.  80.  of  which  («)  all  original  writs,  which  give  other  courts  a  juris- 
Ofsuperseding  diction,  issue,  and  are  made  returnable  into  such  courts  on  a 
vide  Abr\q  common  return -day,  and  may  be  sued  out  at  any  time,  as  well 
416.  and  tit.  "  in  vacation  as  in  term-time,  from  whence  this  court  is  said  to 
Writs.  be  always  open. 

The  reasons  of  the  institution  of  this  qfficina  hrevium  were 
many. 

ist.  That  it  might  appear  that  all  power  of  judicature  what- 
soever flowed  from  the  king,  and  therefore  there  was  a  summons 
even  to  the  peers  in  parliament,  that  sat  in  propria  jure.  So 
likewise  for  the  lower  house  of  commons.  The  basis  of  the  same 
made  by  writs  that  issued  out  of  this  court,  and  were  returned  was 
into  the  same  office :  and  so  in  judicature,  there  were  particular 
patents  that  shewed  the  extent  of  the  commission,  and  that  their 
power  was  derived  from  the  crown. 

2dly,  That  the  crown  might  have  its  proper  fines.  These 
were  anciently  paid  to  purchase  justice  from  the  crown ;  for 
persons  were  not  suffered  to  come  into  the  king's  courts,  and 
engage  the  power  of  the  king  to  do  light  to  private  individuals, 
without  first  giving  something  towards  ihe  charges  of  the  court, 
and  the  expence  of  the  judicature;  inasmuch  as  in  ancient 
times  tlie  king  used  to  summon  several  of  the  barons  to  attend 
the  hearing  of  such  causes ;  but,  afterwards  by  magna  charta^  by 
reason  of  the  exorbitancy  of  cflicers,  and  that  the  crown  might 
not  be  cheated,  these  were  reduced  to  flues  certain;  and  the 
writs  were  taken  out  of  the  court  of  chancery,  returnable  in  the 
other  courts,  that  one  court  might  be  a  check  upon  the  other. 

3dly,  To  keep  an  uniformity  in  the  law ;  for  whether  these 
writs  went  out  to  the  sheriff  in  the  nature  of  a  justicies,  or 
whether  they  were  returnable  before  the  justices  in  eyre^  or  jus- 
tices of  the  common  bench  or  assise,  they  were  still  made  in  one 

form,, 
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form,  according  to  tlie  nature  of  the  complaint,  which  "W'ps  both 
a  direction  to  the  judge,  and  a  limitation  of"  his  authority. 

The  court  of  chancery  being  thus  erected  to  issue  process,  the 
chancellour,  or  lord  keeper,  who  had  the  government  of  that 
court,  had  the  great  seal,  by  authority  of  which  all  process  was 
to  issue ;  and  from  hence  Masters  were  appointed  in  that  court, 
who  made  out  the  forms  of  the  writs,  and  entered  them  in  a 
book  kept  for  that  purpose,  thence  called  the  Register ;  and 
such  writs  were  precedents  for  the  future,  in  like  cases ;  and  ex- 
ceptions were  taken  to  wiits  in  the  courts  to  which  they  were 
directed,  for  not  agreeing  with  the  Register,  and  divers  other 
informalities. 

After  tiie  masters  in  chancery  had  settled  proper  writs  and 
commissions,  and  those  things  began  to  be  of  course,  they  had 
proper  under-officers,  who  made  out  their  writs  of  course,  and 
they  only  attended  on  the  making  out  of  new  writs  in  exti'aor- 
dinary  cases,  the  ordinary  writs  being  made  out  by  the  proper 
officers.  Hence  it  came  to  pass  that  the  officer,  called  the  "  Clerk 
of  the  Crown,"  made  out  commissions  after  the  forms  of  them 
were  settled,  as  commissions  for  justices  errant  and  of  assizes, 
general  gaol-delivery,  oyer  and  tei'viiner,  and  of  the  peace,  writ 
of  association,  dediinus  jjotestatem  for  the  taking  of  oaths,  and  all 
general  and  special  pardons;  also  writs  of  execution  upon  a 
statute-staple,  which  were  annexed  to  this  office  in  the  time  of 
Queen  Mary,  for  their  continual  and  chargeable  attendance. 
Other  writs  that  were  settled  were  made  out  by  the  airs/tars, 
who  were  formerly  clerks  to  the  Masters,  but  afterwards  settled 
in  a  distinct  office,  to  make  the  hrevia  de  a/rsu. 

At  the  first  division   of  the  courts,  the  chancery  was  very  Gilb.  Hist, 
tender  in  making  out  writs  in  cases  where  there  had  been  for-  Chanc.  i6. 
merly  no  precedents  in  the  ancient  curia  7-egis,  which  now  are  p^7'l'' 
called  actiones  rjominatce,  because  they  thought  the  ancient  foot-  ,q^^  gyo  g^it^ 
steps  which  were  in  the  former  courts  of  justice  were  the  bounds 
of  their  jurisdiction,  and  indeed  of  the  law;  therefore,  where- 
ever  there  was  a  new  case  that  seemed  to  require  remedy,  the 
original  jurisdiction  referred  them  to  petition  the  next  parlia- 
ment: but  because  this  multiplied  petitions  to  parliament,  there 
was  a  particular  law  made,  which  gave  the  court  power  in  a 
new   case   to  invent  a   writ,   and   this   was  by    the  statute  of 
{a)  Westm.  2.  c.  24.     Et  quoticscunque  de  ccetcro  evenerit  in  can-  (a)  Upon  this 
cellaria  quod  in  uno  casu  reperitur  breve,  Sf  in  consimili  casu  ca-  statute  (which 
dente  sub  eodem  jure  S,-  simili  indigcjite  remedio  [tion  reperitur']  ^  i^^^\  ^^ 
conco7-de?it  clei'ici  de  cancellai'ia  in  brevi  J'aciendo,  vel  atterminent  &c.)wasform- 
;  querentes  in  proximum  parliame?itu)n,  4'  scribant  casus  in  quibus  ed  the  writ  of 
concordare  7ion  possunt,  &-  referant  eos  ad  proximum  parliament2im,  ^"f/'^  ^"  consi- 
Cj   ae  co7isensu  junsperitorum  jiat  breve,  ne  contingat  de  ccetero  latjn^  to  land 
quod  curia  diu  deficiat  conquerentibiis  in  just  it  id  perquirenda.  also,"iipon  this 

statute  were  founded  actions  upon  the  case  upon  several  trespasses,  in  which  caees  there  were 
not  found  any  writs  in  the  Register.    %  Inst.  407. 
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{B)  Of  the  ordinary  and  limited  Court,   proceeding 
according  to  Law,  commonly  called  the  Petty-Bag. 

nrO  understand  the  nature  of  this  court,  we  must  observe,  that 
in  ancient  times  the  chancellour  was  likewise  chaplain  to  the 
king,  and  it  was  his  business,  in  the  time  of  the  justiciar,  to 
write  the  dijplomata,  that  is,  all  charters  and  commissions  from 
(he  king;  therefore,  when  the  power  oi  \k\Q  jicsticiar  was  broken, 
he  obtained  the  qfficina  brevium  S,-  chartarum  regiarum ;  from 
whence  all  the  extraordinary  jurisdictions  touching  the  granting 
of  charters,  as  likewise  all  inquests  of  office  to  entitle  the  crown, 
were  returned  into  this  office ;  and  tlie  exchequer,  in  which 
these  things  were  anciently  transacted,  became  only  an  ordinary 
in)  Vide  2  Co.  court  cf  revenue,  to  {a)  set  leases  to  the  king's  farmers,  and  to 
i6^ Plow. 320.  gg,|-  jj^  j_}jg  kings  debts;  and  therefore  the  office  in  the  exchequer 
■^■''  was  only  an  office  of  instruction  of  what  lands  were  in  the  king 

in  particular  counties.     But,  to  vest  lands  in  the  crown  de  novo, 
it  was  necessary-  to  have  an  office  under  the  great  seal ;  and  so, 
to  grant  lands  from  the  crown,  unless  it  were  merely  farms  that 
Aveie  granted  for  years. 
4  Iiibt.  80.  Hence,  at  this  day,  this  court  has  a  jurisdiction  to  hold  plea 

upon  a  scire  facias,   to  repeal  the  king's  letters  patent  upon  pe- 
titions, monstrans  de  droit,  traverses  of  offices,  scire  facias  upon 
recognizances,  executions   upon  statutes,  S,-c.  which  being  re- 
gistered in  this  court,  the  process  thereupon  issued  out  of  the 
same,  and    were  returnable    there,   and   entered  in  the  office 
ccec^^s'in'"     ^'^^^^"-^   *-he  {b)  petty-bag;  whereas  the  writs,  which    were  the 
x;\ii  court         foundation  of  the  business  of  the  other  courts,  were  put  together 
V.  ere  hereto-     in  the  hamper,  which  gave  the  distinction  to  those  names,  and 
fore  in  Liitin,  begat  distinct  officers  in  the  court. 

t)Ut  were  not  . 

enrolled  in  rolls,  but  remained  only  in  filaciis.     4  Inst.  80.  ■ 

4  In>t.  80.  If  in  this  court  the  parties  descend  to  issue,  the  chancellour 

cannot  try  it,  but  is  to  deliver  the  record,  with  his  proper  hand, 
(c)  That  the  into  the  king's  bench,  where  (c)  judgment  is  to  be  given.  And 
judgment  IS  the  reason  hereof  seems  to  be,  that  the  chancery,  being  offkina 
B.R.  and'^that  '^'"'''^^"'"j  i*^  i^  could  both  make  writs  returnable  here,  and  also 
for  this  pur-  ti'y  issues,  it  would  encroach  too  much  on  other  jurisdictions ; 
po>e  both  besides,  there  was  no  jury  process  in  the  ancient  aula  regis. 
courts  are  but 

OHc.  Vide  All.  16, 17.  Cro.  Ja.  12.  2  Roll.  Abr.  349.— So,  if  there  be  a  demurrer  for  jiart, 
and  issue  for  part,  the  whole  record  may  be  transmitted  into  B.  R.,  and  the  judgment  given 
•  there.     aSaund.  23.    Lev.  283.    Mod.  29. 

■<iilb.  ch.  13.  II  And  hence  the  reason  of  keeping  original  and  judicial  writs 

distinct  from  each  other.  For  though  the  chancellour  may  give 
judgment  upon  such  inquisition,  and  upon  a  scire  facias,  where 
a  demurrer  isjoine<l,  yet,  such  judgment  is  either  to  remove  the 
king's  hands,  or  to  repeal  the  patent,  upon  which  no  judicial 
writs  need  to  issue.     But  as  the  chancellour  may  give  judgment 

on 
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on  a  demurrer,  so  he  may  in  any  case  where  the  issue  is  to  be  Jones,  80. 
tried  otherwise  than  by  a  jury,  as  by  the  bishop's  certificate,  8>fc.\\   Lukin,  3. 

An   inquisition  was  taken,  and  a  forfeiture  of  the  office  of  Abr.Eq.  128. 
warden  of  the  Fleet  found,  and  the  defendant  pleaded  to  issue,  p};  8-    The 
and  after  issue  joined,  several  other  persons  came  in  by  way  of  xi^"",  '^"  <•  , 
monstrans  de  droit,)  and  pleaded,  and  a  demurrer  to  them,  and  YX^^t 
the  record  was  carried  into  B.  R.  by  the  clerk  of  the  petty-bag, 
without  any  order  of  the  court,  in  order  to  have  the  issue  tried ; 
and  it  was  resolved,   ist,  That  though  the  clerk  had  committed 
a  fault  to  the  court  of  chancery,  in  carrying  the  record  without 
any  order,  yet  that  it  was  well  removed ;  for  that  which  is  done 
by  the  proper  officer,  is  done  by  my  lord  chancellour,  and  may 
be  said  to  be  done  proprid  mcniu.     2dly,  That  though  there 
were  an  issue  and  demurrer  both,  yet  the  removing  of  the  whole 
record  was  proper  and  well  enough,  on  the  («)  authorities  cited  (a)  8  Co.  the 
in  the  margin,  by  whicli  it  appears  that  judgment  is  most  pro-  l^""*^'*^  ^/^^^^* 
perly  to  b6  given  in  B.  R.  both  on  the  issue  and  the  demurrer;  2Keb.6ai/' 
otherwise  there  might  be  two  distinct  judgments,  and,  conse-  Lev.  283. 
quently,  distinct  executions  taken  out.  Sid.436. Mod. 

29.  s.  c. 

Also,  all  {b)  personal  actions,  by  or  against  any  officer  or  4  Inst.  80. 
minister,  in  respect  of  his  service  or  attendance,   may  be  deter-  (^)  But  cannot 
mined  in  this  court;  but  in  these  no  jury  process  can  issue,  but  |»«*1^^P^''»  ^^ 
the  record  is  to  be  removed  ut  supra.  %Y{.6. 32. 


(C)  Of  the  extraordinary  Court,  proceeding  accord- 
ing to  Equity  :  And  herein. 


Of  its  origi?ial  Jurisdiction. 


T 


HIS  court  was  (c)  newly  erected  after  the  division  of  the  (c)  That  like 
courts,  and  from  a  very  small  and  inconsiderable  beginning,  the  other 
hath  (though  (d)  impugned  even  from  its  creation)  grown  up  to  ^ourts  of 
that  degree,  as  to  swallow  up  most  of  the  other  business  of  the  -,.  ^^J^  timeVut 
common  law.  ofmind.9E.4. 

53.  b.     12  Co.  113.     Dr.  &  Stud.  c.  7. By  Lamb.  Archaion.  62,  when   the  king's  courts 

ceased  to  be  ambulatory,  and  became  settled  in  a  certain  place,  then  the  king  connnitted  to 
his  chancellour,  together  with  his  great  seal,  his  only  legal,  absolute,  and  extraordinary  pre- 
eminence of  jurisdiction,  &c.  And  in  Lev.  242.  it  is  said  to  be  established  by  an  act  of  par- 
liament. 36  E.  3.  But  Q.  {d)  For  which  vide  the  petitions  of  the  commons  against  this  new- 
invented  jurisdiction.     3H.4.  No.  69.     4H.4.  N0.78.     3H.5.  N0.46.     Roll.  Abr.327. 

That  there  were  some  footsteps  in  the  ancient  airia  legis  of  Reg.  35. 
this  jurisdiction,  appears  from  the  English  jurisdiction  exercised 
in  the  court  of  exchequer,  where,  on  informations  on  the  king's 
^  behalf,  articles  are  administered,  to  which  the  party  is  to  answer 
upon  oath ;  as  likewise  by  impeachments  in  the  house  of  lords, 
where  articles  are  exhibited  in  English  for  the  party  to  answer  to. 
But  notwithstanding  this,  the  establishment  of  this  jurisdic- 
tion seems  to  be  owing  to  the  statute  of  Westvi.  2.  c.  24.  above 
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(a)  I)  This  is  not  mentioned,  by  whicli  a  power  was  given,  in  new  (a)  and  extra- 
correct  ;  the  ordinary  cases,  to  invent  a  new  writ :  hence  it  was  that  John 
bvThe  ftatute  ^^^^^^^^^^h  then  bishop  of  Salisburj/,  and  chancellour,  as  the 
Mm  not  so  commons  mention  in  their  petition,  out  of  his  subtlety,  found 
large;  it  was  out  and  began  a  novelty  against  the  form  of  the  common  law, 
to  frame  a  gjjj  |-jj^^  ^^g  ^jjg  invention  of  the  writ  of  {b)  subpoena  ,-  which 
lnl:onsimUi^  ^  ^'"^^  summoned  the  party  to  appear  under  a  pain,  to  answer  to 
casu  cadente  such  things  as  should  be  objected  against  him,  and  a  petition  was 
iubeodemjure  lodged  in  chancery,  containing  the  articles  to  which  he  was 
4-  simili  mdi-  obliffed  to  answer ;  and  upon  such  articles  this  new-invented 
Tlie  chancel-    wnt  issued. 

lour  had  an  ordinary  and  an  extraordinary  jurisdiction.  By  the  ordinary  jurisdiction,  on  every 
cause  of  complaint,  he  issued  the  writ  after  examination  of  the  plaintiff,  that  the  subject  might 
not  be  needlessly  disturbed :  but,  when  the  case  was  extraordinary,  and  it  was  necessary  to 
have  the  defendant's  own  oath,  the  chancellour,  by  his  extraordinary  jurisdiction,  had  power 
to  send  for  and  examine  him  upon  the  several  allegations  in  the  plaintiff's  petition ;  and  this 
gare  birth  to  the  English  jurisdiction  of  the  court  of  chancery.  By  the  ordinary  jurisdiction 
we  see,  that  in  the  time  of  E.  i.  they  began  to  keep  close  to  tihe  forms  of  the  Registen,  so  that 
the  statute  of  W.  2.  was  made  to  enlarge  the  ordinary  jurisdiction  only.  For  it  was  then 
doubted,  whether  the  chancellour  could  go  beyond  the  settled  forms  of  the  writs,  because  he 
was  obliged  to  follow  the  law,  and  was  not  entrusted  with  the  power  to  innovate  and  make 
new  laws ;  but  this  statute  only  gave  power  to  him  to  make  out  new  writs,  where  he  found 
iimUar  cases,  and  therefore  the  extraordinary  jurisdiction,  where  there  were  no  like  cases,  or 

where  the  party  was  to  be  examined  on  oath,  was  left  as  it  was  before.     Gilb.  Ch.  19. 

TTiough  the  jurisdiction  of  the  court  of  chancery  is  of  a  complicated  nature,  and  includes  in 
it  great  variety,  yet  the  whole  flows  from  one  spring,  viz.  the  Great  Seal,  and  is  admirably 
traced  to  it  by  Mr.  Yoke,  in  his  argument  in  the  case  ofR.  v.  Hare,  i  Str.  149.     ist.  If  it  be 
considered  as  a  couit  of  state,  where  all  publick  acts  of  government  are  sealed  and  enrolled, 
that  manifestly  comes  from  the  Great  Seal,  which  is  what  gives  their  legal  authority,    id.  If  it 
be  considered  as  an  officina  justifies  for  the  issuing  of  writs ;  that  certainly  comes  from  the 
Sea!,  which  gives  them  being,     ,3d.  As  a  court  of  equity,  it  will  be  found  to  have  taken  its  rise 
from  the  Great  Seal ;  for  the  chancery  being,  upon  the  division  of  the  king's  courts,  naturally 
the  q^awa^"«5<tV2«  from  which  all  original  writs  issued,  and  where  the  subject  was  to  come 
for  remedy  in  all  cases,  the  chancellour  was  applied  to  in  all  cases  for  proper  writs,  where 
the  subject  wanted  a  remedy  for  his  right,  or  redress  for  a  wrong  that  had  been  done  him. 
But  in  the  execution  of  this  authority  he  was  confined  by  the  rules  of  the  common  law,  and   j 
could  award  no  writs  but  such  as  the  common  law  warranted  :  therefore,  when  such  a  case   1 
came  before  him,  as  was  matter  of  trust,  fraud,  or  accident,  (which  are  the  subjects  of  an   j 
equity  jurisdiction,)  the  chancellour  could  award  no  writ  proper  for  the  plaintiff's  case,  be-  1 
cause  the  common  law  afforded  no  remedy.     Upon  this  it  is  not  improbable,  that  the  chan-  i 
cellours,  who  were  most  commonly  churchmen,  men  of  conscience,  when  they  found  those   1 
cases  grow  numerous,  in  order  to  prevent  the  suitors  from  being  ruined  against  right  and  1 
conscience,  and  that  no  man  might  go  away  from  the  king's  court  without  some  relief,  sum-  1 
moned  the  parties  before  them,  and  partly  by  their  authority,  and  partly  by  their  admoni-  ' 
tions,  laid  it  upon  the  conscience  of  the  wrong-doer  to  do  right.     4th,  If  it  be  considered  as   1 
a  court  of  common  law,  as  the  petty  bag  is;  the  principal  parts  of  that  jurisdiction  are  to  hold 
pleas  upon  writs  of  scire  facias  on  records  of  this  court,  upon  momtrans  de  droit,  and  traverses 
of  office  found  upon  w  rits  issued  out  of  this  court.     These  likewise  have  their  being  and 
essence  from  the  Great  Seal.     And  the  proceeding  in  a  scire  facias  to  repeal  letters  patent, 
which  my  Lord  Coke  says  in  4  Inst,  is  the  highest  point  of  a  chancellour's  jurisdiction,  is  in  a 
particular  manner  derived  from  the  Great  Seal ;  for  the  very  end  of  the  suit  is,  and  so  is  the 
judgment,  that  they  be  recalled  into  the  same  place  from  whence  they  went  forth,  under  the 
Great  Seal,  that  they  may  be  cancelled,  that  is,  that  the  great  seal  may  be  taken  off.     In  the 
case  of  the  Mayor  and  Burgesses  of  Liverpool  against  the  Chancellour  of  the  County  Palatine 
of  Lancaster  in  B.  R.  Tr.  iz  Ann,  there  was  a  scire  facias  to  repeal  a  charter  granted  to  that 
coi-poration  under  the  great  seal  of  the  comity  palatine.     To  this  suit  a  prohibition  was  moved 
for,  for  want  of  jurisdiction  in  the  court.     But  it  was  resolved,  that  that  court  had  jurisdic-  ij 
tion  of  the  cause ;  and  amongst  other  reasons  which  were  given  for  that  judgment,  it  was  de-  '} 
clai  ed,  that  this  authority  was  incident  to  the  seal  of  the  county  palatine ;  that  the  complaint 
of  the  writ  being,  that  the  chancellour  had  wrongfully  put  the  seal  to  it,  it  was  proper  to  be 
examined  in  that  court  where  the  seal  was  kept.    But  there  is  another  matter  which  fur- 
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nishes  the  strongest  argument  in  the  world,  that  all  the  power  of  this  court  flows  from  the 
seal ;  and  that  is,  that  the  delivery  of  the  seal  constitutes  that  great  officer  who  exercises  this 
jurisdiction,  and  gives  him  all  his  power.  By  the  act  of  Union  with  Scotland,  Art.  xxiv.  ex- 
press provision  was  made  for  the  Great  Seal  of  Great  Britain ;  but  in  the  act  of  Union  with 
Ireland  no  such  provision  appears  as  the  Great  Seal  of  the  United  Kingdom ;  it  is  spoken  of 
only  incidentally  in  the  act,  as  if  it  were  already  in  existence,  and  the  last  clause  gives  his 
majesty  a  discretionary  power  of  using  the  Great  Seal  of  Ireland  in  that  country,  as  he  had 
done  before  the  Union. ||  (6)  The  subpcena  seems  to  have  been  taken  by  the  court  of  chan- 
cery, in  order  to  oblige  a  man  to  answer  upon  oath  as  to  the  truth  of  the  plaintiff's  allegations, 
because  it  came  nearest  the  common  law  process,  called  also  a  subpoena^  which  issues  to  bring 
in  witnesses  to  attest  the  truth. 

By  this  construction  not  only  a  new  writ  was  issued,  but  a 
hew  jurisdiction  erected,  and  this  was  towards  the  time  of  R.  2, 
occasioned  chiefly  by  the  statute  of"  Mortmaifi ;  for  when  that 
statute  had  restrained  the  growing  riches  of  the  clergy,  they 
found  out  this  invention  to  avoid  it,  by  giving  away  lands  to 
trustees  for  pious  uses,  and  the  feoffees  of  such  trust  did  the 
duties  of  such  tenure  in  behalf  of  the  trust ;  but,  if  they  per- 
verted the  trust,  the  ordinary  jurisdiction  not  reaching  a  thing 
that  was  against  the  statute  of  Morimain,  the  chancellour  ex- 
erted this  extraordinary  jurisdiction,  and  examined  them  as  to 
the  several  facts  alleged  against  them. 

After  the  establishment  of  this  court,  it  was  thought  reason- 
able to  give  damages  to  such  persons  as  were  drawn  into  it  by 
false  suggestions,  and  therefore  by  the  7  R.  2.  c.  6.  reciting, 
*'  For  as  much  as  people  be  compelled  to  come  before  the  king's  For  the  con- 
"  council,  or  in  the  chancery,  by  writs  grounded  upon  untrue  struction  of 
"  suggestions,  it  is  enacted.  That  the  chancellour  for  the  time     .f  ^*^^"*^j 
"  being,  presently  after  that  such  suggestions  be  duly  found  and  "^* 

*'  proved  untrue,  shall  have  power  to  ordain  and  award 
*'  damages  according  to  his  discretion,  to  him  who  is  so  troubled 
"  unduly,"  ||  which,  instead  of  diminishing,  increased  the  power 
and  jurisdiction  of  the  court.  |j 

The  jurisdiction  of  this  court  was  not  only  impugned  almost  Cro.  Eliz,  6ji. 
at  its  original  creation,  but  even  in  the  reign  of  Queen  Elizabeth  Brograve  and 
it  was  strongly  holden  by  the  judges  ot  the  common  law  courts,   «     p '  ,f  i"^^' 
that  the  chancellour  could  not  by  his  decree  sequester  the  party's  g^*  jq°  Lit^* 
lands,  that  is,  could  only  agere  in  jiersonam^  but  not  in  rem  ,•    Rep.  166. 
and  agreeably  hereto  it  was  resolved  19  Eliz.  in  the  case    of  17-^.8.15. 
*  Coleston  and  Gardner,  that  if  a  man  killed  a  sequestrator  in  *  a  Cb.  Ca$, 
the  execution  of  such  process,  it  was  no  murder.  43. 

But  these  were  such  bloody  and  desperate  resolutions,  and  so 
much  against  common  justice  and  honesty,  which  requires,  that 
the  decrees  of  this  court,  which  preserved  men  from  deceit, 
should  not  be  rendered  illusory,  that  they  could  not  long  stand. 
But  this  process  got  the  better  of  those  resolutions,  on  these 
grounds :  i  st.  That  the  extraordinary  jurisdiction  might  punish 
contempts  by  the  loss  of  estate,  as  well  as  imprisonment  of  the 
person,  because  that  liberty  being  a  greater  benefit  than  pro- 
perty, if  they  had  power  to  commit  the  person,  they  might  take 
from  him  his  estate  till  he  had  answered  his  contempt.  2dly,  To 
say  that  a  court  should  have  power  to  decree  about  a  thing,  and 
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yet  should  have  no  jurisdiction  in  rem,  is  a  perfect  solecism  in 
(rt)  II  Where      the  constitution  of  the  court  itself,  (a) 

the  subject  in  dispute  is  not  within  the  jurisdiction  of  the  court,  it  is  certainly  true  that  the 
decree  operates  niei-ely  in  personam  ;  but,  if  the  lands  be  within  the  jurisdiction  of  the  court, 
and  the  defendant  refuse  to  perform  the  decree,  as  to  give  the  plaintiff  possession,  the  court 
will  enforce  its  decree  by  the  writ  of  assistance,  which  is  for  such  purpose  directed  to  the 
sheriff.  Foull.  notes  Eq.  Tr.  34.  Penn  v.  Ld.  Baltimore,  i  Ves.  454.  Roberdeau  v.  Rober- 
deau,  iAtk.543.     Stribleyv.  Hawkie,  3  Atk.  275.    Foster  v.  Vassall,  Id.  587.IJ 

{b)  As  where  Also,  in  the  reigns  of  Queen  Elizabeth  and  King  James  the 
a  person  com-  pjj-gt,  there  are  [h)  several  strong  opinions,  that  a  court  of  equity- 

mittcu  to  tnc  ij^*  •  !•  r.        *      ^  ^ 

Fleet  for  not  ^'^^'"  "^^  examine  or  give  any  redress  in  a  cause  after  judgment 
performini;  a  ^t  law,  and  that  suits  in  equity,  to  relieve  against  a  judgment  at 
decree  made  law,  are  within  the  statutes,  which  make  it  a  jtramunire  to  ap- 
subsequent,  p^^|  ^q  ^^-^y  foreign  court,  especially  if  the  end  thereof  be  to 
to  a  iud-niient  controvert  the  very  point  determined  at  law,  or  to  seek  relief 
at  law,  was,  iifter  judgment  in  a  case  wherein  the  law  may  relieve,  as  against 
by  habeas  cor-  excessive  damages,  Sfc. 
piu  out  of  the 

king's  bench,  admitted  to  bail,  and  afterwards  discharged.  Cro.  Ja.  341.  And  to  this 
purpose,  vide  4  Inst.  36.  91.  3  Inst.  133.  Dais.  81.  Moor,  836.  pi.  1129.  916.  pi.  1300. 
Leon.  241.  2  Leon.  115.  3  Leon.  11.  2  Brownl.  97.  Godb.  244.  Roll.  Rep.  71,  73.  25a. 
3  Bulst.  118. 120.     Lit.  Rep.  37.     Cro.  Ja.  2,25'  344-     March,  54.  83. 

Hard.  125.  But  as  these  opinions  tended  to  render  the  justice  of  this  court 

Mod.  59.  illusory,  whose  peculiar  province  is  to  give  remedies  in  cases  not 

1^       ■  "    ■      remedial  by  the  ordinary  jurisdiction,  and  to  relax  and  mitigate 

aCh.  Ca.  97.     ^^^  rigour  of  the  common  law,  they  seem  now  to  be  wholly  ex- 

Abr,  Eq.  130.    ploded.   And  this  seems  highly  reasonable,  when  it  is  considered 

how  uncertain  and  doubtful  the  law  in  many  cases  is  before  it  is 

determined,  and  consequently,  that  before  such  determination  it 

would  be  impossible  to  relax  and  mitigate  the  rigour  thereof. 

2.   What  Jurisdiction  it  exercises  at  this  Day, 

(c)  Three  The  ancient  {c)  rule  for  the  jurisdiction  of  the  extraordinary 

things,  says  my  court  of  chancery,  was  confined  to  frauds,  accidents,  and  trusts; 

Lord  Coke        ^jjj  though  at  this  day,  by  its  power  in  granting  injunctions,  it 

iu(''^ed  in  a       curbs  the  jurisdiction  of  other  courts,  and  thereby  has  swallowed 

court  of  up  the  greatest  part  of  the  business  of  the  common  law ;  yet  it 

equity:  i.AU  js  still  under  some  of  these  notions  that  it  exercises  a  jurisdiction 

eovms,  frauds,  jj^  relievinjr  against  forfeitures  and  penalties,  where  a  compensa- 
3,nd.  deceits  .  oo  sr  ,        -,        ^  * 

for  which  '      ^^^11  can  be  made,  in  preventing  multiplicity  of  suits,  decreemg  a 

there  is  no        specifick  execution  of  agreements,  assisting  defective  conveyances, 

remedy  by  the  Sfc,  but  in  no  case  will  relieve  against  an  act  of  parliament,  di- 

ordinary  rectlv  against  id)  a  fundamental  rule  or  maxim  of  the  common  . 

course  ot  law.  i*^®.^'.,  ,  i  i-* 

2.  Accidents     ^^^'j  '^or  retain  a  suit  where  the  party  appears  to  have  a  plaui 

as  when  a  ser-  and  adequate  remedy  at  law. 

vant,  obligor, 

or  mortgagor,  is  to  pay  money  on  a  certain  day,  and  he  happens  to  be  robbed  in  going  to 

pay  it.     3.  Breaches  of  trust  and  confidence.      4  Inst.  84.      10  Mod.  i.      See  Cases  temp. 

Talb.  40.    {d)  Therefore,  if  tenant  for  life  or  years  levy  a  fine,  or  suffer  a  recovery,  equity 

will  not  relieve  against  the  forfeiture.     Prcced.  Chan.  570. Also,  upon  this  foundation, 

that  a  court  of  equity  could  not  relieve  against  a  maxirn  of  the  common  law,  it  was  formerly 

holden,  that  one  executor  could  not  compel  the  other  to  account.     Roll.  Rep.  263. That 

one 
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one  jointenaat  could  not  sue  his  companion.     Roll.  Abr.  376. That  if  an  obligee  lo^t  his 

bond,  he  was  without  remedy.     Roll.  Abr.  375. So,  where  the  lessor  entered  upon  his- 

lessee,  and  suspended  his  rent,  it  was  held,  that  he  had  no  rcmed3-.     Latch.  149. So^ 

where  the  party  became  remediless  by  his  own  act,  as  by  paying  money  without  an  acquit- 
tance.    Roll.  Abr.  374. So,  where  one  on   valuable  consideration  promised  to  make  a 

lease,  it  was  held,  that  the  party  could  not  sue  on  this  promise  in  equity;  because  he  might 
have  an  action  on  the  case.  Roll.  Abr.  380.  But  these  last  opinions  are  now  of  no  weight 
or  authority,  as  appears  by  daily  experience. 

All  matters  of  trust  are  peculiarly  within  the  jurisdiction  of  Abr.  Eq.i^r..- 
the  court  of  chancery;  but,   if  a  trustee  does  by  fraud  and  coin-   ''^^^t^  tit.  Ustt 
bination  \\\\\\  t\\(i  cestui  que  trust  endeavour  to  evade  any  penal  ""       '"*"'*' 
law,  under  pretence  that  a  trust  is  only  cognizable  in  equity, 
and  that  equity  should  not  assist  a  (a)  penalty,  or  (J))  forfeiture,  («)  That  a  pe- 
yet  chancery  will  aid  remedial  laws,  and  not  suffer  its  own  no-  "^'^>'  '-■^•"»<Jt 
tions  to  be  made  use  of  to  elude  any  beneficial  law.  iu  equiu"*^  ^'^ 

z  Chan.  Ca.  81.  (i)  That  all  forfeitiu-es  must  be  waived,  as  in  waste,  or  in  a  bill  for  the  re^ 
covery  of  tithes.     Vern.  60.     2  Vern.  127.     Vide  Abr.  Eq.  40.  127.,  &'c. 

[Upon  this  head  tlie  Editor  takes  leave  to  refer  the  Student 
to  the  last  chapter  of  the  third  volume  of  the  Commentaries^  and  . 
to  Mr.  Fo7iblanquc'?>  Notes  upon  the  Treatise  of  Eqnitij,  where 
the  principles  upon  which  the  court  of  chancery  exercises  its 
equitable  jurisdiction  are  traced  in  a  most  masterl}'  manner.  ^ 
dear  and  succinct  account  of  the  origin  of  the  court  of  ecjuity 
in  chancery  will  be  found  in  the  third  volume  of  Mr.  lieeves's 
History  of  the  Law.'} 

II  By  53  G.  3.  c.  24.  his  majesty  is  empowered  to  appoint  ai> 
additional  judge  assistant  to  the  chancellour,  called  "  the  Vice- 
Chancellour  of  England,"  who  hears  and  determines  all  such 
causes  and  matters  as  the  chancellour  may  from  time  to  time 
direct.  His  decrees  are  subject  to  revei'sal,  discharge,  or  altera- 
tion, by  the  chancellour,  and  are  not  to  be  enrolled  until  signed 
by  the  chancellour.  But  he  has  no  power  to  discharge,  rcvrerse, 
or  alter  any  decree  or  order  of  the  chancellour,  unless  authorized 
by  him  so  to  do ;  nor  can  he  meddle  with  any  decree  or  order 
of  the  Master  of  the  Rolls,  his  rank  beincr  below  though  next 
after  that  judge's.  He  sits  for  the  chancellour  when  so  re- 
quired by  him,  and  at  other  times  in  a  separate  court ;  and  i'j 
removable  upon  an  address  of  both  houses  of  parliament.  The 
act  is  entitled,  "  An  act  to  facilitate  the  administration  of  jus- 
*'  tice;"  and  the  preamble  states,  that  "  the  number  of  appeals  and 
*'  writs  of  error  in  parliament  had  of  late  years  greatly  increased, 
*'  and  it  had  become  necessary  that  a  larger  proportion  of  time 
**  should  be  allotted  for  hearing  and  determining  such  appeals 
*'  and  writs  of  error  than  had  usually  been  allotted  for  that 
*'  purpose;  and  therefore,  as  well  as  for  the  better  administra- 
*'  tion  of  justice  in  the  several  judicial  functions  belonging  to 
"  the  offices  of  the  lord  high  chancellour,  lord  keeper,  or  lords 
*'  commissioners  for  the  custody  of  the  great  seal  of  the  Unitetl 
"  Kingdom,  it  is  expedient  that  another  judge  should  be  ap- 
pointed to  assist  in  the  discharge  of  such  judicial  functions."  [{• 
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Bracfub''^'    fO  WARDS  the  latter  end  of  the  A  o/7?w;;  period,  the  aula 
c.  7.  f.  10 ;.  regisy  which  uas  before  one  great  court,  where  the  justiciar 

presided,  was  divided  into  four  distinct  courts,  /.  e.  the  court  of 
Chancery,   King's  Bench,  Common  Pleas,  and  Exchequer. 
4  Inst.  70.  'pjjg  court  of  king's  bench  retained  the  greatest  similitude  with 

Lit.  71.  Dver    ^^^  ancient  curia,  or  aula  regis,  and  was  always  ambulatory,  and 
187.  Cromp.    removed  with  the  king  wherever  he  went.     Hence  the  writs  re- 
of  Courts,  78.  turnable  into  this  court  are  coram  nobis  ubicunqtue  Juerimiis  in 
KoU.Abr.  94.    jijigii^  .  and  all  records  there  are  stiled  coram  rege,  as  it  is  still 
supposed  to  have  always  the  king  himself  in  person  sitting  in  it ; 
from  whence  it  obtained  the  name  of  the  court  of  King's  Bench, 
and  hath  always  retained  a  supreme  original  jurisdiction  in  all 
criminal  matters ;  for  in  these  the  process  both  issued,  and  was 
returnable  into  this  court ;  but  in  trespass  it  might  be  made  re- 
turnable into  either  the  king's  bench  or  common  pleas,  because 
the  plea  was  civil  as  well  as  criminal. 

("A)  Of   the  Jurisdiction    of   the   Court    of   King's 
Bench :  And  herein, 

1.  Of  its  Jurisdiction  in  Criminal  Matters, 

2.  Of  its  Jurisdiction  in  Civil  Causes. 

3.  Of  its  Jurisdiction   in   re/brmi?ig  and  keeping  InferioT 

Jurisdictions  ^mthin  their  p-oper  Bounds. 

(B)  How  far  its   Presence  suspends  the  Power  of  all 

other  Courts. 

(C)  Of  the  Foriii  of  its  Proceedings. 


(A)  Of  the   Jurisdiction    of    the   Court   of    King's 
Bench  :  And  herein, 

I.  Of  its  Jurisdiction  in  Criminal  Matters. 

Sid.  x68.  nPHIS  court  is  termed  the  custos  morum  of  all  the  realm,  and 

a  Hawk.  P.C.  by  \]^q  plenitude  of  its  power,  wherever  it  meets  with  an  of- 

^'^*  fence  contrary  to  the  first  principles  of  justice,  and  of  dangerous 

consequence  if  not  restrained,  adapts  a  proper  punishment  to  it. 

12  It 
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It  has  a  peculiar  jurisdiction,  not  only  over  all  capital  offen-  4  Ii"t.  71. 
ces,  but  also  over  {a)  all  other  niisdeniesnours  of  a  publick  na-  ^if  "'.^^p  ^ 
ture,  tending  either  to  a  breach  of  the  peace,  or  to  oppression  *j^-  ^^  "    "  ^' 
or  faction,  or  any  manner  of  niisgovernnient ;  and  it  is  not  ma-  («)  Nor  is  it 
terial  whether  such  offences,  being  manifestly  against  the  publick  necessary  to 
good,  directly  injure  any  particular  person  or  not.  ^1*^^  a  prece- 

like  nature  formerly  punished  here,  agreeing  in  all  circumstances  \vith  the  present,     a  Hawk. 
P.  C.  tibi  supr. 

And  for  the  better  restraining  of  such  offences,  it  has  a  a  Hawk.  P.  C. 
discretionary  power  of  inflicting  exemplary  punishment  on  "^»  ^^'pr. 
offenders,  either  by  fine,  imprisonment,  or  other  infamous  pu- 
nishment, as  the  nature  of  the  crime,  considered  in  all  its  cir- 
cumstances, shall  require;  and  it  may  make  use  of  any  prison 
which  shall  seem  most  proper;  and  it  is  said,  that  no  other 
court  can  remove  or  bail  persons  condemned  to  imprisonment 
by  this  court. 

Also,  it  hath  so  sovereign  a  jurisdiction  in  all  criminal  mat-  4  Inst.  549. 
ters,  that  an  act  of  parliament,  appointing  that  all  crimes  of  a  ^u^^l^'pc 
certain  denomination  shall  be  tried  before  certain  judges,  doth  ^^^j       '^.^ 
not  exclude  the  jurisdiction  of  this  court,  without  express  ne- 
gative words;  and  therefore  it  hath  been  resolved,  that  33  H.  8. 
c.  12.  which   enacts,   that  all   treasons,  <^r.   within    the   king's 
house  shall  be  determined  before  the  lord  steward  of  the  king's 
house,  S^c.  doth  not  restrain  this  court  from  proceeding  against 
such  offences. 

But,  where  a  statute  creates  a  new  offence,  which  was  not  Sid.  296. 
taken  notice  of  by  the  common  law,  and  erects  a  new  jurisdic-  2  Hawk.  P. C. 
tion  for  the  punishment  of  it,  and  prescribes  a  certain  method  ^^^^"P>'- 
of  proceeding,  it  seems  questionable  how  far  this  court  has  an 
implied  jurisdiction  in  such  a  case. 

Also,  this  court,  by  the  plenitude  of  its  power,  may  as  well  Dais.  25. 

proceed  on  indictments  removed  by  certiorari  out  of  inferior  44E.3.  31.  b. 

courts,  as  on   those  originallv  commenced  here,  whether  the  Y'^'^i^P'  '^""** 

1  o  •'  '  diction   17  1 

court  below  be  determined,  or  still   in  esse,  and  whether  the  ' 

proceedings  be  grounded  on  the  common  law,  or  on  (b)  a  statute  («)  As  the 
making  a  new  law  concerning  an  old  offence.  statutes  ot  for- 

cible entries, 

9  Co.  118.  vide  tit.  Forcible  Entri/  and  Detainer. And  the  statute  of  Ph.  &  Ma.  against 

persons  taking  away  females  under  the  age  of  sixteen  years  from  their  guardians.    Cro.  Car. 
465.     a  Inst.  549.     2  Lev.  179.     a  Mod.  128.     a  Jones,  53.     3^^^75,94.106.273. 

But  the  court  of  king's   bench  will  not  give  judgment  on  a  Carth.  6.  ad- 
conviction  in  the  inferior  court,  where  the  proceedings  are  re-  judged  in  ftie 
moved  by  certiorari,  but  will  allow  the  party  to  waive  the  issue  ^^*^  of  one 
below,  and  to  plead  de  novo,  and  go  to  a  trial  upon  an  issue  ^^^  convicted 
joined  in  B.  E.  at  Kingston- 

■upoiV'HuU  for  speaking  seditious  word:. 

Nor  can  a  record,  removed  into  the  king's  bench  from  an  a  Hawk.  P.  C. 
inferior  court,  regularly,  be  remanded  after  the  term  in  which  «*'  *"/»"•  and 
it  came  in ;  yet,  if  the  court  perceives  any  practice  in  endea-  JhSeftherc 
vourin^  to  remove  such  record,  or  that  it  is  intended  for  delay,  ^-itej, 

they 
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4  Inst.  74. 
Raym.  364 


(a)  Extends 
not  to  high 
treason. 
Rayra.  367. 


(b)  4  Inst.  73. 
9  Co.  118.  b. 

(c)  4  Inst.  73. 

(d)  4  Inst.  74. 
Vaugh.  15  7. 
Vide  tit.  JBail. 


they  may  in  discretion  refuse  to  receive  it,  and  remand  it  back 
before  it  is  filed. 

Also,  b}'  the  construction  of  the  statutes,  which  gave  a  trial 
by  nisi  prius,  the  king's  bench  may  grant  such  a  trial  in  cases 
of  treason  or  felony,  as  well  as  in  common  cases,  because  for 
such  trial,  not  the  record,  but  only  a  transcript  is  set  down. 

And  by  the  6  H.  8.  c.  6.  it  is  enacted,  "  That  the  king'.s 
"  bench  have  full  authority,  by  discretion,  to  remand  as  well 
*'  the  bodies  of  all  (a)  felons  removed  thither,  as  their  indict- 
"  ments,  into  the  counties  where  the  felonies  were  done ;  and  to 
*'  command  all  justices  of  gaol-delivery,  justices  of  the  peace, 
"  and  all  other  justices,  to  proceed  thereon  after  the  course  of 
*'  the  common  law,  as  the  said  justices  might  liave  done,  if  the 
"  said  indictments  and  prisoners  had  not  been  brought  into  the 
*'  said  king's  bench." 

The  judges  of  this  court  are  the  (b)  sovereign  justices  oi  oyer 
and  tejininer,  gaol-delivery,  conservators  of  the  peace,  8fc.  as 
also  the  {c)  sovereign  Coroners ;  and  therefore,  where  the  sheriiF 
and  coroners  may  receive  appeals  by  bill,  a  fortiori  they  ma}'. 
Also,  this  court  may  {d)  admit  persons  to  bail  in  all  cases  accord- 
ing to  their  discretion. 

2.  Of  its  Jurisdiction  in  Civil  Causes. 


17  E.  3.  50.  At  the  first  division  of  the  courts,  the  original  intention  ap- 

Roll.  Abr.  pears  plainly  to  have  been  to  confine  the  jurisdiction  of  the  court 
feVpor^the  of  king's  bench  to  matters  merely  criminal ;  and  accordingly 
cKposition  of  soon  afterwards  it  was  thus  enacted  by  (e)  Magna  Charta^  c.  1 1. 
this  statute,  (^f)  That  coimnon  picas  shall  7iotJbllow  (g)  our  courts  but  be  holdeii 
in  a  certain  place:  hence  it  is,  that  at  this  day  this  court  can- 
not determine  a  mere  real  action. 


and  what  shall 
be  said  a  coni- 
maii  plea,  vide 
a  Inst,  ai,  aa. 


Roll.  Abr.  536,  537.  (/)  But  these  general  words  bind  not  the  king,  for  he 
may  bring  an  action  there  for  a  common  plea,  a  Inst.  23.  2  Roll.  Rep.  290.  ,(g)  This  ex- 
tends both  to  the  king's  bench  and  court  of  exchequer.     3  Inst.  23.  550.     But  vide  4  Inst.  113. 


a  Inst.  23. 
4  Inst.  72. 
1 1 3 .  <5-  vide 
1  Sand.  256. 
Show.P.C.57. 


Inst.  2; 


2  Inst.  23. 
4  Inst.  7I. 
a  Bulst.  123. 

4  Inst.  71. 
Cro.  Car.  330. 


But,  notwithstanding  common  pleas  cannot  be  immediately 
holden  in  Banco  Regis,  yet  where  there  is  a  defect  in  the  court, 
where  by  law  they  may  be  holden  originally,  they  may  be  holden 
in  B.  R.  As,  if  a  record  come  out  of  the  common  pleas  by  writ 
of  error,  there  they  may  hold  plea  to  the  end ;  so,  where  the 
plea  in  a  writ  of  right  is  removed  out  of  the  county  by  a,  pone  in 
B.  R.    So,  on  a  writ  of  mesne,  replevin,  Sfc. 

So,  any  action  vi  Sf  armis,  where  the  king  is  to  have  a  fine, 
as  ejectment,  trespass,  forcible  entry,  ^r.  being  of  a  mixed  na- 
ture, may  be  commenced  in  B.  R. 

Also,  any  officer  or  minister  of  the  court,  entitled  to  the  pri- 
vilege thereof,  may  be  there  sued  by  bill  in  debt,  covenant,  or 
other  personal  action  ;  for  the  act  takes  not  away  the  privilege 
of  the  court. 

And  this  begat  the  notion,  that  if  a  man  was  taken  up  as  a 
trespasser  in  the  king's  bench,  and  there  in  custody,  they  might 
declare  against  him,  in  debt,  covenunt,  or  account;  for  this 

13  likewise 
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likewise  was  a  case  of  privilege,  since  the  common  pleas  could 
not  procure  the  prisoners  of  the  king's  bench  to  appear  in  their 
court ;  and  therefore  it  was  an  exception  out  of  the  statute  of 
Magna  Charta. 

(a)  By  the  statute  of  Gloucester,  c.  8.,  none  shall  have  writs  (a)  It  was  a 
of  trespass  before  justices,  unless  he  swear  by  his  faith  that  the  maxim  of  the 
goods  taken  away  were  worth  forty  shillings.  common  law 

catallis,  debitis,  ^c,  qua;  summam  40?.  attingunt,  vel  cam  excedunt,  secundum  legem  Sf  consuc- 
tud'man  Anglue  sine  bred  regis  placitari  non  debent.  %  Inst.  312.  6E.  i.  For  exposition 
whereof,  vide  2  Inst.  310., &c.  put  but  for  example;  for  so  it  is  in  debt,  detinue,  covenant, 
&c.     z  Inst.  391.     Seciis,  in  trespass  vi  Sf  armis,  where  the  king  is  to  have  a  fine,  for  a  fine 

cannot  be  assessed  but  by  a  court  of  record,     z  Inst.  391.     F.  N.  B.  47.     3  Mod.  276. So, 

in  trespass  for  taking  charters  concerning  a  freehold;  for  it  is  a  maxim  in  law,  that  such  pleas 
shall  not  be  in  any  court  but  of  record,  a  Inst.  391.  F.  N.  B.  47.  llaym.  293.  This  course 
of  making  an  affidavit,  by  experience,  was  so  dangerous  and  troublesome,  that  it  was  for- 
borne, and  the  defendant  left  to  take  such  exceptions  as  the  common  law  gave  him.  a  Inst. 
391.  If  upon  nonsuit  in  an  inferior  court,  its.  is  given  for  costs,  by  23  H.  8.  c.  15.  debt  lies 
for  it  in  B.  R.,  because  given  by  a  subsequent  statute.  Cro.Eliz.  96.  Leon.  319.  For  as  the 
inferior  courts,  which  are  not  of  record,  regularly,  cannot  hold  plea  of  debt,  &c.  or  damage, 
unless  under  40s.,  so  the  superior,  which  are  of  record,  cannot  unless  above  40^.  2  Inst.  391. 
[And  though  the  demand,  upon  the  face  of  the  record,  exceeds  40?.,  yet  now  (for  the  law 
formerly  was  different,  Oulton  v.  Perry,  3  Burr.  1592.)  the  court  will,  upon  motion,  stay 
the  proceedings.  Stean  v.  Holmes,  2  Bl.  Rep.  754.  Kennard  v.  Jones,  4  T.  Rep.  495. 
Wellington  v.  Arters,  5  T.  Rep,  64.] 

3.   Of  its  Jurisdiction^  in  reforming  and  keeping  inferior  Juris- 
dictions 'mthin  their  propei'  Bounds. 

The  court  of  king's  bench,  as  it  is  the  highest  court  of  com-  2  Hawk,  P.  C. 
mon  law,  hath  not  only  power  to  reverse  erroneous  judgments  ^•3-  ^.^f^Sh- 
for  such  errors  as  appear  the  defect  of  the  understanding,  but  also  pj  ^'       '•*°^- 
to  punish  all  inferior  magistrates,  and  all  other  officers  of  justice, 
for  wilful  and  corrupt  abuses  of  their  authority  against  the  ob- 
vious principles  of  natural  justice;  the  instances  of  which  are  so 
numerous,  and  so  [b)  various  in  their  kinds,  that  it  seems  need-  {b)  Where  the 

less  to  attempt  to  insert  them.  court  of  king's 

bench  called 
the  sheriff  of  Middlesex,  and  appointed  that  watches  should  be  strictly  kept  in  the  suburbs, 
and  about  the  new  building,  as  a  thing  belonging  to  the  care  of  this  court.     Sid.  218. 

Judgment  was  given  in  an  action  in  the  sheriff's  court  of  Buxton  v. 
London,  and  afterwards  it  was  removed  to  the  mayor's  court  by  Singleton,Hil. 
a  levata  querela,  within   which   court  there  are  four  attornies,  ^  k  u^'  *' 
and  by  exclusive  custom  no  other  can  be  attorney  there;  and  s. C.  ' 
one  of  the  attornies  there  was  assigned  to  the  plaintiff  by  the 
recorder;  but  because  the  present  mayor  was  concerned  in  the 
cause,  the  said  attorney,  and  all  others,  refused  to  act  for  him : 
and  by  Maynard,  no  person  can  withdraw  himself  out  of  the 
jurisdiction  of  this  court,  which  hath  superintendant  power,  if 
an  officer  refuses  to  do  his  duty ;  and  he  mentioned  a  case  cited 
by  Noy,  where  the  bishop  of  Exon  refused  to  allow  chrism,  or 
baptismal  oil,  to  the  parishioners  of  D.  and  a  mandamus  was 
directed  to  him  out  of  this  court :  so,  in  all  cases,  as  where  the 
ordinary  refuses  to  grant  probate  of  wiUs,  Sfc.      Wild  was  of  the 
same  opinion,  that  if  any  court  refuses  to  do  justice,  this  court 

may 
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may  command  it;  and  in  this  case  it  will  be  in  the  power  of  the 
attornies  to  delay  justice ;  and  therefore  the  court  sent  for  the 
recorder  and  intbrmed  him  of  the  matter,  and  declared,  that 
this  was  good  cause  to  forejudge  the  attorney,  and  that  it  was 
a  dangerous  matter  to  deny  justice  in  such  a  manner;  and  men- 
tioned the  abbot  of  CrcrjclancVs  case,  20  E.  4.  where  the  liberties 
were  seized  because  he  had  not  officers. 


(B)  How  far  its  Presence  suspends  the  Powers  of  all 
other  Courts. 

H.P.  C.  156.     HTHIS  court  being  the  supreme  court  of  oyer  and  ierrniner, 
9  Co.  118.  gaol-delivery  and  eyre,  its  presence  suspends  the  power  and 

27  Ass.  pi.  I.  avoids  the  proceedings  of  all  other  courts  of  the  same  nature  in 
^  Hawk  P  C  ^^^  comity  wherein  it  sits,  during  its  sitting  there,  {a)  especially 
c.  3.  (a)  Or  if  the  justices  of  such  courts  have  notice  of  its  sitting, 
■without  notice.  Per  4  Inst.  73.  ||It  is  provided  by  45  G.  3.  c.  18.  and  3a  G.  3.  c.  48.  that  the 
sessions  of  gaol-delivery  of  Netvgate  for  the  county  of  Middlesex,  and  the  sessions  of  the 
peace  and  oyer  and  terminer  before  the  justices  of  the  peace  for  that  county,  shall  be  con- 
tinued, notwithstanding  the  essoign  day  of  a  term  may  happen,  and  the  court  of  king's  bench 
may  sit  at  Westminster,  or  elsewhere  in  Middlesex,  before  the  business  is  finally  concluded. || 

4  Inst.  73.  But,  if  an  indictment  in  a  foreign  county  be  removed  before 

commissioners  of  oyer  and  terminer  into  the  county  where  the 

king's  bench  sits,  they  may  proceed ;  for  tliat  the  king's  bench 

not  having  the  indictment  before  them  cannot  proceed  for  this 

offence. 

4  Inst.  73.  But,  if  an  indictment  is  found  in  the  vacation-time  in  the 

(6)  That  it  is    same  county  in  which   the  king's  bench  sits,  and  in  term-time 

best  it  such       ^^  king's  Ijench  is  adjourned,  there  may  be  (6)  a  special  corn- 
commission  ..^,  11^        •• 
hfXiVteste'm      niission  to  hear  and  aetermme  it. 

term-time.     3  Inst.  37.  4'  ^'^^fc  Keilw.  152.    Dyer,  a86.  pi.  45-     a  Hawk.  P.  C.  c.  3. 


(C)  Of  the  Form  of  its  Proceedings. 


T 


HE  civil  side  in  the  king's  bench  commences  on  a  suppo- 
sition of  a  trespass  committed  by  the  defendant  in  the  county ' 
where  it  resides,  and  that  he  is  taken  up  by  process  of  that 
court,  as  the  sovereign  eyre,  and  committed  to  the  marshal,  in 
which  case  he  may  be  declared  against  in  any  civil  action 
whatsoever. 

The  first  process  therefore  is  a  bill,  either  real  or  feigned, 
and  so  called,  because  its  foundation  was  the  Bill  of  Complaint 
in  court  touching  the  trespass :  on  this  is  founded  the  latitat^ 
which  supposes  that  the  defendant  had  escaped,  and  therefore 
issues  in  the  king's  name,  to  apprehend  the  party  wherever  he 
may  be  found ;  for  the  king  has  an  universal  jurisdiction  over 
all  his  subjects,  and,  consequently,  may  call  any  of  them  that 
fled  from  the  justice  of  his  own  court, 
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All  process  or  writs  of  appeal,  and  all  process  on  indictments  2  Hawk.  P.  C. 
removed  hither  by  certiorari  from  a  {a)  foreign  county,  ought  to  c.  3.  («)  But 
be  returnable  coram  nobis  ubicmique  fuerimus.  *  uporbills  of 

appeal  against  one  in  custodid  viaresckal/i,  ought  to  be  returnable  coram  yiobis  apud  Westmo- 
jiasterium.  %  Hawk.  P.  C.  c.  3.  Of  indictments  commenced  in  the  king's  bench,  a  Hawk. 
P.  C.  c.  3.  Q. *  And  so  are  proceedings  in  civil  suits,  in  this  court,  by  original. 

Also  it  hath  been  resolved,  That  where  the  court  proceeds  on  9  Co.  118.  Co. 
an  offence  committed  in  the  same  county  wherein  it  sits,  the  Lit.  134.  Lev. 
process  may  be  made  returnable  immediately ;    but  that  where  ^\'^olV  Abr.* 
it  proceeds  on  an  offence  removed  by  certiorari  from  another,   ^^^   ,  jjjjt^ 
there  must  be  fifteen  days  between  the  teste  and  return  of  every  550. 
process. 
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'"PO WARDS  the  Norman  period,  the  power  of  the  justiciar  Maddox,c.9^ 

was  broken,  and  the  aula  regis,  which  was  one  great  court,   (<^)  Because 
divided  into  four  distinct  courts,   as  we  have  them  at  this  day  in  !      ,^"sub'^^Z 
Westminstei'-hall ;  the  common  pleas  was  established  for  the  de-   jj^d  subject 
termination  of  (6)  pleas  merely  civil,  and  was  at  first  ambulatory,  were  to  be 
and  removed  by  the  king  wherever  he  went ;  but  by  (c)  Magna  there  determi' 
Charta,  c.  II.  Communiaplacitanon  seqicantur  (d)  curiam  tiostr am,  ^^  'n     fthk 
sed  teneantur  in  aliquo  certo  loco.  t-ourt  was  p/o- 

cita  coram,  ^c.  or  commom  pleas  ;  the  word  pleas  anciently  signifying  the  convention  of  the 
states  in  canijns,  viz.  germanice  in  placts ;  and  because  in  those  conventions  of  the  states  all 
causes  were  heard,  debated,  and  determined,  therefore,  by  corruption  they  got  the  name  of 
pleas  from  the  court  wliere  they  were  decided :  Hence  the  court  that  was  particularly  erected 
to  hear  and  determine  such  and  such  causes,  was  called  the  court  of  pleas.  Dufr.  395. 
(o)  That  this  court  was  not  created  by  or  soon  after  the  making  of  Magna  Charta,  vide  Co. 
Lit.  71.  b.  2  Inst.  22.  And  for  my  Lord  Coke's  opinion  of  the  antiquity  of  it,  see  the  prefaces 
to  the  8  &  9  Rep.  and  8  Co.  145.  [See  also  note  2.  13th  edit.  Co.  Lit.  71.  b.  and  Mad.  Hist. 
Excheq.  fol.  edit.  63.  539.]  (d)  Before  this  act,  common  pleas  might  have  been  held  in  B.  R., 
and  all  original  writs  were  returnable  there,     a  Inst.  21. 

The  jurisdiction  of  this  court  is  founded  on  (e)  original  writs  4  Inst.  99. 
issuing  out  of  the  chancery,  which  are  the  king's   mandates  for  (f)  Bracton 
them  to  proceed  on,  to  determine  such  and  such  causes ;  these  .'  '  -j*    '  ^^°^j 
writs  issue  out  of  chancery,  because,   when  the  king's  court  was  ^ing  warranto 
but  one,  the  chancellor  had  the  seal;    and  therefore,  when  they  Jurisdictionem 
were  divided,  he  sealed  all  original  writs.     By  this  method  the  "°"  f^^^^^t ; 
seal  was  a  check  on  the  other  courts,  to  know  what  cause  was  ^^^^  nuroose 
there,  and  likewise,  that  the  [f)  fines  for  having  justice  in  the  is  Fleta,lib.3. 
king's  court  should  be  answered  incontinently  before  there  were  c.  34.  f.  85. 
any  proceedings.  Britton,  2.  b. 

^  ^  ^  says.  On  the 

establishment  of  this  court,  that  they  shall  plead  such  common  pleas  as  we  shall  command  them 
by  our  writ,  so  that  the  proceedings  on  our  writs  may  be  recorded.  (/)  In  Maddox,  293  to 
314.,  there  are  a  variety  of  instances  of  fines  recorded  for  having  justice  in  the  king's  courts. 
Sae  Anc.  Dial,  of  Excheq.  56. 

J3ut 
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4  Inst.  99.  But  this  is  to  be  understood  when  the  cause  is  between  com- 

mon persons ;  for  when  an  attorney,  or  any  person  belonging  to 
the  court,  is  plaintiff,  he  sues  by  writ  of  privilege,  and  is  sued 
by  bill,  which  is  in  nature  of  a  petition ;  both  which  originally 
commence  in  the  common  pleas,  and  have  no  foundation  in  the 
chancery. 
4  Inst.  99.  This  court,  my  Lord  Coke  says,  is  the  lock  and  key  of  the 

(a)  But  the  common  law  in  common  pleas ;  for  herein  are  real  actions,  where- 
each  court  is  "pon  fines  and  recoveries  pass ;  as  also  all  other  real  actions  by 
so  well  estab-  original  writs  :  also,  common  pleas  mixt  or  personal,  in  divers 
lished,  that  as  of  which  the  king's  bench  has  a  (a)  concurrent  jurisdiction  with 
at  this  day  the  this  court, 
coiu-t  of  king  s 

bench  cannot  be  authorised  to  determine  a  mere  real  action ;  so  neither  can  the  court  of  com- 
mon pleas,  to  inquire  of  felony  or  treason.     2  Hawk.  P.C.  z.     Vide  tit.  Court  of  King^s  Bench. 

4  Inst.  99.  This  court,  without  any  writ,   may  upon  a  suggestion  grant 

^^\^  T  /f  h       prohibitions,  to  keep  as  well  temporal  as  ecclesiastical  courts 
aU  the  iudges    ^^^^^''i^  their  (b)  bounds  and  jurisdiction,  without  any  original  or 
oi England,      plea  depending;  for  the  common  law,  which  in  these  cases  is  a 
Mich.  7  Ja.  I.,  prohibition  of  itself,  stands  instead  of  an  original, 
and  that  there 

were  several  precedents  to  this  purpose,    (i)  AU  prohibitions  for  encroaching  jurisdiction 
issue  as  well  out  of  the  common  pleas  as  king's  bench.     Vaugh.  157.  ^cr  Vaughan,  Ch.  Just. 

Vaugh.  154.  This  court,  in  term-time,  may  award  a  habeas  corpus  by  Uie 

•  ^  *"^^  common  law*,  for  any  person  committed  for  any  cause  under 
*  So  it  may  by  treason  or  felony,  and  thereupon  discharge  him,  if  it  clearly 
Ike  habeas  cor-  appear  by  the  return,  that  the  commitment  was  against  law,  as 
/)M<act,3iCar.  being  made  by  one  who  had  no  jurisdiction  of  the  cause,  or  for  a 
b  the  ^'  matter  for  which,  by  law,  no  man  ought  to  be  punished, 
statute,  any  judge  of  this  court,  may  in  the  vacation  award  an  habeas  corpus. 

4  Inst.  100.  ITiis  court,  upon  an  adjournment  upon  a  foreign  voucher  may 

hold  plea  likewise  upon  other  foreign  pleas,  and  upon  general 
bastardy,  ne  unques  accouple  in  loiale  matrimony^  ^c.  for  none  but 
the  king's  courts,  and  no  inferior  court,  shall  write  to  the  bishop. 
So  likewise,  upon  ancient  demesne  pleaded. 
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(A)  Of  the  Nature  and  Antiquity  of  this  Court. 

(B)  In  what  Cases  it  has  a  Jurisdiction. 

(C)  Of  the  Manner  of  its  Proceedings. 


(A)  Of 


(A)    Of  the  Nature  and  Antlquiti/  of  tins  Court,  ^Q^ 

(A)     Of  the  Nature  and  Antiquity  of  this  Court. 

"T^HE  court  of  (a)  exchequer  is  an  {b)  ancient  court  of  record  4  Inst  103. 
for  all  matters  relating  to  the  revenue  of  the  crown.  («)  The  com- 

mon deriva- 
tion of  the  word  is  from  the  old  French  word  eschequicr,  which  signifies  a  chcsn-hoard  or 
chequer-ivork  ;  and  because  a  clotii  of  that  kind  was  laid  upon  the  table  upon  which  the  ac- 
countants told  out  the  king's  money,  and  set  forth  their  accounts,  in  the  same  artificial  man- 
ner as  is  done  in  the  cofferer's  account  at  this  day,  it  was  called  the  court  of  exchequer. 
Maddox,  109.  Spelm.  Gloss,  tit.  Scacc.  Du  Fresne,  tit.  Scacc.  Fortesc.  on  Monarcln/,  the 
nates  there,  ii^  ri8.  {b)  It  was  formed  from  the  exchequer  in  N'ormandy,  which  was  a  court 
of  sovereign  jurisdiction,  and  superintended  all  manner  of  complaints,  by  and  against  the 
sheriffs  and  bailiffs  who  exercised  an  ordinary  jurisdiction,  and  whose  duty  it  was  to  gather  the 
duke's  rents  in  each  bailiwick,  and  to  account  for  the  same  in  this  great  court;  and  as  in  the 
court  oi  Normandif  the  great  officers  of  state  sat  as  judges ;  so  with  us,  before  the  division  of 
the  courts,  the  great  ministers,  as  the  justiciar,  constable,  seneschal,  chancellor,  and  treasurers 
sat  in  this  court;  but  the  treasurer  usually  presided,  as  best  acquainted  with  all  matters  relat- 
ing to  the  revenue.  Maddox,  109.  Vide  also  for  the  antiquity  of  this  court,  and  of  its  seve- 
ral officers,  and  their  duty.  4  Inst.  103.     Sav.48.     1  Inst.  104,  105.  551. 

In  the  (c)  exchequer  there  are  seven  courts,    i.  The  court  of  {c\  The  court 
pleas.     2.  The  court  of  accounts.     3.  The  court  of  (r/)  receipt,  ot  first  fruits 
4.  The  court  of  exchequer  [e)  chamber,  being  the  [f)  assembly  ^"^  tenths, 
of  all  the  judges  of  England^  for  matters  of  law.     5.  (^)  The  «o;eH. 8  was 
court  of  exchequer-chamber,  for  eirors  in  the  court  of  exche-   dissolved  by 
quer.     6.  (//)  The  court  of  exchequer-chamber,  for  errors  in  Q-  -^^"'3/, 

the  king's  bench.     7.  (?)  The  court  of  equity  in  the  exchequer-  "^'"^'i-  ^^^\** 
11  c*  10*1  &ncl  tuc 

chamber.  ^le^gy  dis- 

charged thereof  by  2&  3  Ph.  &  Ma.  c. 4.  But  by  the  first  of  Eliz.  0.4.  the  first-fruits  and 
tenths  are  re-united  to  the  crown,  but  no  court  is  revived,  but  the  same  to  be  within  the  rule, 

survey,  and  government  of  the  exchequer,  (Src.     4  Inst.  1:0. The  court  of  Augmentations 

was  erected  by  n  H.  8.  c.  39.;  but  queen  Mary,  according  to  the  power  given  her  by  the 
statute  r  Ma.  c.  10.,  by  letters  patent  dated  a3d  January  in  the  same  year,  dissolved  the  same 
court :  and  the  next  day,  by  other  letters  patent,  united  the  same  to  the  exchequer,  which 
was  utterly  void,  because  she  had  dissolved  the  same  before.  4  Inst.  118.  Moor,  289.  But 
mde  Plow.  377.  542.,  and  the  Banker's  case,  where,  by  the  opinion  of  Lord  Sommers,  the  uniting 
o?  the  court  of  augmentationi  to  the  court  of  exchequer  w  as  not  absurd,  nor  an  impracticable 
thing,  {d)  Tins  is  the  true  centre,  into  which  all  the  king's  revenue  and  profit  ought  to  fall. 
a  last.  197.  {e)  What  causes  are  to  be  adjourned  thither,  and  the  method  there,  as  to  the 
arguing  of  them  by  the  judges,  a  Bulst.  146.  Lev.  7.  (/)  4  Inst.  68.  no.  (g)  Erected  by 
31  Ed.  3.  c.  12.  (//)  Erected  by  27  Eliz.  c.  8.  (?)  The  lord  treasurer,  chancellour,  and  barons 
of  the  exchequer,  are  the  judges  of  this  court ;  and  their  jurisdiction  is  as  large,  for  matters  of 
equity,  as  that  of  the  barons  in  the  court  of  exchequer,  for  the  benefit  of  the  king,  by  the 
common  law.    4  Inst.  118. 


(B)     In  what  Cases  it  has  a  Jurisdiction. 


B 


Y  the  {k)  statute  o^  Rutland,  made  10  E.  i.    "  No  plea  shall  C^)   It  hath 
be  held  in  the  exchequer,  unless  it  specially  concern  the  been  doubted, 
"  king  or  his  ministers."  atTcX- 

liament,  or  an  ordinance  only,  made  by  the  king,  for  the  better  order  of  this  court.     Plow.  209, 

4  Inst.  113. But  2  Inst.  551.,  it  is  said,  there  is  a  writ  in  the  register,  under  title  Brevia 

de  Statute,  which  recites  the  w  ords  of  this  statute ;  and  in  the  margent  of  the  writ,  Statut.  de 
Rutland  is  quoted ;  so  that  without  question  this  statute  was  made  by  authority  of  parliament. 

And  4  Inst.  113.  it  i$  said,  it  is  entered  in  the  parliament  rolls,  4-  vide  8  Co.  20. But  4  Inst. 

114.  it  is  said,  the  writ  is  founded  upon  the  common  law  and  custom  of  the  realm. — 

yPrynne's 
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llPrynne's  Animadversions,  ss,  j6,  57.  give  many  reasons  to  prove  that  this  is  no  statute ;  and 
though  it  is  inserted  in  Runnington's  edition  of  the  statutes  by  Ruffhead,  it  does  not  appear 
in  the  statutes  "  Printed  by  his  majesty's  command  in  pursuance  of  an  address  of  the  house 
of  comnions."|I 

II  By  the  Articuli  super  Chartas,  (which  is  the  title  given  to  the 

act  in  the  printed  statutes,  though  no  title  appears  upon  the  roll,) 

28  E.  I.  c.  4.   "  no  common  pleas  shall  be  henceforth  holden  in 

"  the  exchequer,  contrary  to  the  form  of  the  great  charter."  || 

18  Ass.  20.  The  king's  («)  farmer  may  sue  one  that  detains  from  him  part 

R,oll.Abr.538.  of  the  possessions  that  he  hath  from  the  king,   out  of  which  the 

di^t  r'**     **    farni  is  to  be  paid,  by  which  he  cannot  pay  his  farm  to  the  king. 

%  Inst.551. *  And  by  this  fiction,  the  court  of  pleas  hath  a  concurrent  jurisdiction  with 

the  common  pleas  and  king's  bench  in  civil  suits,  (except  real  actions  and  quare  impedit.) 


The  debtor  (d)  of  the  king's  debtor  may  sue  here  by  qjto 
mimis. 


4  Inst.  iiz. 

(6)  That  the 

lessee  of  the 

king's  lessee  is  not  entitled  to  the  privilege  of  the  court  of  exchequer.     Owen,  38 

see  the  preceding  note,  and  the  same  fiction  is  used  on  the  equity  side.] 


•[But 


Sftv.  134- 
Agard  and 
Cavendish, 
adjudged. 
Cro.  Eliz.j  a6. 
S.  C.  adjorna- 
tur.   Moor, 
564.  S.  C. 
upon  a  writ  of 
error  in  Cam, 
Scacc.  reversed 
courts  specially 

38  Ass.  20. 
Roll.Abr.538. 


Lane,  100. 
Roll.Abr.538. 
S.  C. 


Lane,  39. 
Roll.Abr.539. 
S.  C.    (d)  So, 
of  the  king's 
farmer.    Lit. 
Rep.  5  25. 
Lane,  55. 
RoU.Abr  539. 

s.  c. 


Bishop  V. 
Warner, 
Hardr.  193. 


An  information  for  the  queen  and  party,  upon  the  statute  of 
liveries,  8  E.  4.  c.  2.  was  brought  in  the  exchequer.  Though 
by  the  express  words  of  the  statute  it  ought  to  be  in  the  king's 
bench  or  common  pleas,  before  justices  of  the  peace,  SfC.  and 
the  exchequer  is  not  mentioned ;  yet  it  was  adjudged  it  lay  in 
this  court,  because  the  queen  was  party,  and  there  were  no  ne- 
gative words;  without  which  (c)  this,  being  a  superior  court, 
shall  have  jurisdiction. 

as  to  the  informer ;  for  the  penalty  was  given  to  him  only  that  informed  in  the 
named,     a  And.  127.  S.  C.  reversed  accordingly,     (c)  Plow,  Com.  208. 

If  the  king's  farmer  sues  in  the  exchequer  against  a  person  for 
detaining  tithes,  parcel  of  the  possessions  to  him  leased  in  farm 
by  the  king ;  though  the  right  of  tithes  comes  in  debate  between 
them,  yet  the  court  shall  not  be  ousted  of  jurisdiction. 

If  J.  S.  be  parson  impropriate  of  D.  and  B.  vicar  there,  and 
the  king  patron  of  the  vicarage,  and  there  be  a  debate  between 
the  parson  and  vicar  for  tithes;  the  suit  for  these  tithes  ought  to 
be  in  the  exchequer.  J 

If  ((/)  a  copyholder  of  the  king's  manor  be  sued  in  the  eccle-  -^ 
siastical  courts  for  tithes,  upon  a  suggestion  /«  Scaccario,  that  he 
prescribed  to  pay  a  certain  modus  decimandi,  he  shaH  have  a  pro- 
hibition there,  and  this  modiis  shall  be  tried  there. 

If  a  man  be  an}erced  in  the  king's  leet,  and  upon  process  out 
of  the  exchequer  the  bailiff  distrain  him  for  the  amercement,  and 
he  bring  trespass,  he  ought  to  bring  this  action  of  trespass  in  the 
office  of  pleas  of  the  exchequer ;  for  the  bailiff  levied  it  as  an 
officer  of  this  court. 

II  The  commissioners  of  excise  fined  the  plaintifll^  being  a 
brewer,  according  to  the  new  act,  in  20/.  for  not  paying  the 
duty ;  and,  upon  a  return  made  that  he  had  no  goods  whereof  a 
distress  could  be  taken,  they  imprisoned  him,  whereupon  he 

brought 
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brought  an  action  of  false  imprisonment  in  the  court  oi'  B.  B. 
and  the  defendants  prayed  that  the  action  might  be  laid  here, 
because  the  matter  concerns  the  king's  revenue.  Sed  non  aUo' 
catiir,  because  the  fine  doth  not  immediately  concern  the  revenue 
of  excise,  but  is  a  penalty  imposed  for  an  offence  committed  iu 
it,  and  it  belongs  no  more  to  this  court,  than  other  like  cases 
arising  upon  fines  and  imprisonment.  Otherwise,  if  it  had  im- 
mediately concerned  the  king's  revenue. 

(jUpon  an  ejectment  brought  in  the  court  of  common  pleds  Banks  v.  Ben- 
by»the  defendant  here,  tlie  plaintiff  moved  that  the  action  might  "«^->  ^^''^■ 
belaid  here,   because  his  title  was  under  an  extent  out  of  this  l?^' 2    '^'^^' 
court  for  debts  in  aid ;    to  which  it  was  answered,  that  all  those 
debts  were  pardoned  by  the  act  of  General  Pardon,  and  so  the 
extents  at  an  end ;  and  that  the  leases  of  those  lands  under  the 
seal  of  the  exchequer  rendering  rent  were  determined  also,  being 
only  quamdiu  in  manihus  nostris ;    yet    the   court  ordfered  the 
parties  to  prosecute  their  suit  here,  because  this  could  not  appear 
but  upon  examination  of  the  whole  matter. 

King  Charles  the  Second  having  taken  up  sums  of  money  of  the  On  the  pe- 
petitioners,  granted  to  them  and  their  heirs  several   annuities,  V^^^^  °^ 
chargeable  upon  the  hereditary  revenue  of  excise  given  to  the  ^^j^g", 
king  by  12  Car.  2.  c.  24.     It  was  holden,  that  the  remedy  by  Freern.  331. 
petition  to  tJie  barons  of  this  court  was  the  proper  remedy.  |j 

If  an  erroneous  judgment  be  given  in  a  formedon  in  a  copy-  Roll.  Abr.  539. 
hold  court,  where  the  king  is  lord,  the  party  against  whom  the  Laiie,98.  S.C. 
judgment  is  given  may  sue,  by  petition,  or  bill  to  the  king,  in  the  "(ijor'iatur. 
exckeque?'-ck amber,  in  the  natin*e  of  a  writ  of  false  judgment,  lor 
the.reversal  of  this  judgment;  for  as  in  the  court  of  a  common 
person,  the  proper  suit  for  reversal  thereof  is  to  the  lord,  by  pe- 
tition; so  it  is  here  to  the  king;  and  the  exchequer-chamber  is 
the    more  proper  to    sue  to    the    king    by  petition    than  the 
chancery,  because  it  concerns  the  king's  manor. 

An  action  of  false  imprisonment,   or  other  action,   may  be  Roll.Abr.530. 
brought  against  the  under-sheriff,  in  the  exchequer,  though  the  I'Rne,53-^'C. 
sheriff  be  the  officer  of  the  court,  lor  the  court  takes  notice  of  >^]J^il-' 
the  under-sheriff  also. 

~     1^  A.  holds  lands  of  the  king  by  fealty  and  rent,  and  makes  a  4  In-t.  118. 
lease  thereof  for  years  to  B.  and  C.  pretends  a  prior  lease  to  him 
by  A.  though  there  is  a  rent  issuing  out  of  those  lands  to  the  *  Sed  qu.   If 
king,  yet  neither  B.  nor  C.  can  sue  in  this  court  by  any  privilege,  "^  ^^y  "?*• 
in  I'espect  of  the  rent ;  for  that  the  king  can   have  no  prejudice  y^j^g  t},'e 
or  benefit  thereby;  for  whether  3.  or  C.  prevails,  the  rent  must  common  fic- 
be  paid.*  tion? 

But,  if  the  king  extends  lands,  as  the  lands  of  ^.  for  the  debt  4  Inst.  118. 

oiA.,  and  leases  the  same  to  B.  for  years,  reserving  rent,  and  C.  t'^')  -^^^  ^^''S 

pretends  that  A.  had  nothing  in  the  land,  but  that  he  v.ns  seised  ^^°"°.''  ^,;' 
Iu         r   f      .1  •     •       •  I  ■       1  ^       •    -t  PI  /    \  i-      -r  /^t    against  a  prior 

tnereot,  tyc.  this  is  within  the  privilege  or  the  court;  [a)  tor  it  C.  alien, and  the 

prevails,  the  king  loses  his  rent.  prior  had  pro- 

cess against  J. 
who  detained  ^oods  from  him,  without  which  he  could  not  answer  the  king;  and  A.  came  and 
claimed  the  goods  as  his  tithe  as  parson  of  i?.,  and  thereupon  issue  was  taken  for  the  king 
triable  in  the  exchequer.    4  Inst,  iii. 

Vol.  IL  H  h  If 
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4  lust.  119. 


Hard.  160. 


Hard.  160. 


Hard.  176. 
Vide  infra  tit 
Prerogative, 
(E.  7.) 

Per  Parker 
C.  B.  Park. 
Rep.  69. 


Bercholt  v. 
Candy,  Bunb. 
34,5- 


Penny  v.  Bai- 
ley, id,  309. 


Berkley  v. 

Walters,  id. 
306. 

Hard.  193. 
(a)  Where  not 
allowed  to  pro- 
secute in 
chancery, 
a  Vern.  146. 


COURT  OF  EXCHEQUER.  j 

If  the  king  lease  to  A.  for  years,  rendering  rent,  the  king  may 
distrain  in  all  otl)f  r  the  lands  of  A.  for  his  rent,  yet  A.  hath  no 
privilege  for  his  other  lands,  to  bring  them  witliin  the  jurisdiction  ' 
of  this  court. 

If  a  man  file  a  cross  bill  in  this  court,  he  need  not  entitle  him- 
self to  the  jurisdiction  of  the  court,  because  the  cross  bill  is, 
grounded  upon  another  bill  in  court. 

So,  if  a  man  be  sued  in  the  office  of  pleas,  he  may  have  an 
English  bill  to  be  relieved  against  that  suit,  without  setting  forth 
matters  of  jurisdiction. 

If  A.  is  outlawed  at  the  suit  of  B.  and  lands  in  the  possession 
of  A.  are  extended,  and  C.  claims  title  to  them,  and  pleads  to 
the  inquisition,  if  C.  will  bring  an  ejectment  for  them,  it  must 
be  in  this  court,  because  the  king's  revenue  is  concerned. 

[There  cannot  be  an  information  upon  a  seizure  to  condemn 
goods  by  proclamation,  but  ojily  in  the  court  of  exchequer;  and 
the  reason  is,  because,  upon  all  such  seizures,  every  person  con- 
cerned may  have  and  know  a  certain  place  to  resort  unto  for  his 
remedy  in  this  kind. 

And  the  court  of  exchequer  will  remove  an  action  brought  in 
another  court  for  the  seizure  of  a  ship,  though  no  information  is 
filed  in  it ;  but  after  the  information  has  been  tried  in  it,  and  a 
verdict  for  the  defendant,  they  will  not  remove  an  action  brought 
in  another  for  the  seizure. 

So,  an  action  of  trover  against  an  officer  for  goods  seized  and 
condemned,  and  also  a  great  coat,  saddle,  Is'c,  was  removed  upon 
an  affidavit  that  the  goods,  ^-c.  were  actually  condemned,  and 
that  the  great  coat,  ^c.  were  throw  n  in  only  to  give  colour. 

But  this  court  woidd  not  remove  an  action  for  taking  ropes  and 
cordage  against  an  officer  who  had  seized  two  cables,  one  of  which 
only  was  Ibreign,  and  actually  condemned.] 

If  A.  hath  title  to  lands  under  an  extent  out  of  the  exche- 
quer, for  debts  in  aid,  he  must  bring  his  ejectment  for  them 
in  this  court,  and  having  brought  his  ejectment  for  them  in 
the  (a)  common  pleas,  upon  motion,  he  was  ordered  to  prosecute 
here. 


Sav.  ^^.  Hard.  gy  the  33  H.  8.  c.  39.  §  57.  the  court  of  exchequer  has  power 
^^^'  to  discharge  all  debts  and  duties  due  to  the  king,  upon  any 

equity  disclosed;  and  it  is  by  virtue  of  this  act  that  they  dis- 
charge recognizances;  and  it  seems  by  the  said  act,  they  may 
discharge  penal  laws  made  before  this  statute ;  but  all  penal 
laws  made  after  the  statute  cannot  be  discharged,  but  must  be 
[{h)  By  the  compounded,  {h) 
privy  seal, 

I  Geo.  2.,  which  empowers  the  barons  to  compound  or  discharge  all  forfeitures  of  recogni- 
zances, penalties,  fines,  issues,  amerciaments,  and  other  sums  of  the  nature  of  recognizances, 
fines,  issues,  and  amerciaments,  whereby  the  subjects  are  chargeable  to  his  majesty,  the  court 
discharged  a  penalty  fixed  by  statute.  Rex  v.  Dibbens,  Parker,  165.  So,  fines  judicially  set 
have  been  compounded.  ,  Nov.  21st,  6  W.  &  M.  cited  ibid.  And  now  by  stat  4  Geo.  3.  c.  10., 
tlie  barons  are  empowered  to  discharge  without  any  quietus,  recognizances  estreated  into  the 
exchequer  for  neglecting  to  attend  as  parties  or  witnesses,  or  to  prosecute  indictments  in  any 
court  of  record,  or  at  the  assises,  &c.  upon  petition  and  affidavit  on  behalf  of  the  persons  who 
way  be  imprisoned,  or  be  liable  to  be  imprisoned  on  the  forfeiture  01  such  recognizances :  but 

ij  the 
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the  act  expressly  provides  that  no  discharge  shall  be  given  on  such  petitions  where  any  debt  is 
due  to  the  crown,  other  than  by  the  recoi^nizaiues  so  prayed  to  be  discharged ;  nor  in  any 
cases  of  defrauding  the  revenue  by  contraband  trade,  or  assaulting  the  officers  of  the  customs 
or  excise  in  the  execution  of  their  duty,  or  any  person  lawfully  assisting  thtni  therein.] 

II  This  court  having  a  general  jurisdiction  over  every   part   of  Ex  parte  Dur- 
the   publick  revenue,   and  complete  jiower  to  interfere  in  the  "■''"''•  ^^■'^^' 
taking  of  the  publick  accounts  in  every  part  of  their  process  ;  it  '^'^^' 
is  competent  to  it  to  controul  the  conduct  of  the  commissioners 
of  publick  accounts  under  25  G.  3.  c.  52.  there  being  no  provi- 
sion in  that  statute  to  exclude  its  jurisdiction.  || 


(C) 


Of  the  Manner  of"  its  Proceedings. 


O' 


TF  prohibited  goods  are  seised,  and  proclamation  made  accord-  Sav.  10. 

ing  to  the  course  of  the  court,  the  owner  shall  not  have  them 
(«)  delivered  unto  him  upon   security,  without  putting  in  [b)  a  («)  By  13  & 

plea,  shewing  cause  why  he  should  have  them.  i4tiir.  2. 

'■  <^  ->  c.  II.,  no  writ 

of  delivery  shall  be  granted  but  upon  good  sec;n-ity,  and  for  goods  perishable,  or  where  the 
informer  shall  delay  the  trial.  [yVnd  even  for  perishable  goods,  it  is  discretionary  in  the  court 
whether  they  will  grant  it  or  not.  Parker  v.  Ashton,  Bunb.  21.  Vincent  v.  De  Laar,  Parker, 
196.  What  shall  be  such  a  delay  as  shall  authorize  the  awai'ding  of  a  writ  of  delivery  cannot 
be  certainly  stated  :  indeed,  it  seems  to  be  generally  agreed,  that  if  a  seisnre  be  in  the  vaca- 
tion, and  there  be  no  information  fded  the  term  following,  if  it  could  have  been  tried  in  that 
term,  tiiat  this  would  be  a  delay  to  ground  a  writ  of  delivery  upon.  Johnson  v.  Sowers, 
Bunb.  30.  Where  it  appeared  in  an  information,  that  goods  seized  by  the  officer  of  commis- 
sioners of  excise,  were  removed  from  one  port  to  another  without  a  permit,  the  court  granted 
a  v/rit  of  delivery,  upon  giving  security,  this  being  an  unlawful  importation,  and  therefore  not 
within  their  jurisdiction.  Warwick  v.  White,  id.  106.]  (/>)  Upon  a  bill  in  equity  to  discover 
the  value  of  cordage  seized  to  the  king's  use,  the  defendant,  in  his  answer,  made  title  to  it  as 
his  own;  and  upon  giving  security  had  a  writ  of  delivery,  though  the  king  claimed  the  pro- 
perty as  his  own  goods,  and  not  as  goods  forfeiteil.  Hard.  191.  But  it  was  said,  it  would 
have  been  otherwise  if  the  king's  title  had  appeared  by  inquisition  or  other  record. 

Before  the  5  R.  2.  so  great  care  was  taken  of  the  king's  reve-  4- Inst.  no. 
nue,   that  no  man  might  sue  or  plead  for  the  discharge  of  any 
debt,  account,  or  demand,  in  this  court,   without  express  com- 
mand, or  letter  of  the  great  seal. 

But  by  5  R.  2.  c.  9.  this  ]iractice  was  declared  illegal,   and  4  Inst,  no, 
ordained,    that    the    barons  should  have  j)ower  to  hear  every 
answer  of   every  demand  in  this  court;  so  that  every  person, 
4'C.  may  plead,   sue,  ^-c.  without  suing-  any  writ  or  other  com- 
mandment. 

In  case  of  an  outlawry,   it  is  the  course  of  the  exchequer  to  Mod.  90. /;<>?• 
prefer  an  information,  in  nature  of  a  trover  and  conversion,  against  Halc,Ch.  Just, 
him  that  hath  the  goods  of  the  party  outlawed. 

II  The  authority  of  the  court  in  matters  of  revenue  may  be  ex-  Anstr.  743.  by 
erted  in  two  shapes,  either  by  motion,  or  petition  to  the  court ;  Macdonald 
or  by  the  more  formal  method  of  an  information  by  the  attorney-  *-'•"' 
general  or  a  bill  against  him.     In  th«  ordinary  application  to 
take  off  an  insuper  improperly  imposed,  to  remove  the  hands  of 
the  sheriff'  on  an  improper  levy,  and  the  like,  a  motion  is  the 
proper  mode  of  obtaining  the  assistance  of  the  court.      But, 
where  the  nature  of  the  question,  or  intricacy  of  the  circuni- 

H  h  2  stances 
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Rex  V.  Incle- 
don,  I  Price 
169- 
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stances  renders  it  impossible  to  come  at  the  justice  of  the  case  on 
motion  ;  the  more  formal  mode  by  bill  or  information  must  be 
resorted  to. 

The  court  has  upon  motion  granted  a  special  distringas  to  com- 
pel the  executor  of  a  publick  accountant  to  account  before  the  com- 
missioners for  auditing  publick  accounts,  though  no  insuper  v-as 
set,  nor  was  the  testator  put  in  charge  during  his  life:  and  though 
the  account  in  which  the  insuper  appeared,  was  not  declared 
initil  seven  years  after  his  decease,  [j 


COURT  OF  THE  CONSTABLE  AND 
EARL  MARSHAL. 


Maddox,  27.  JN  the  king's  own  court,  established  by  William  the  Conqueror, 
Fleta,  lib.  2.  there  were  high  officers,  called  the  (a)  Constable  and  (b)  Mar-  ; 

Gloss  ^^^^^'  *°  whom  chiefly  belonged  the  conusance  of  matters  of  ho- 

(a)  The  name    nour,  war,  and  peace ;  and  therefore  all  foreign  facts  committed 
is  of  N'orman     by  the  king's  subjects  were  referred  to  them  to  determine,  accord- 
extraction,       -J     J.Q  j.jjg  i^^  Q^-  nations  and  of  arms. 
and  came  from       ° 

tloeir  Comes  Stabuli;  there  was  the  like  officer  in  France,  called  Le  Constable  de  Franc,  who 
was  the  great  general  of  the  army,  whose  power  was  confined  to  matters  of  war  only  :  But  it 
seems  the  constable  of  England  had  a  civil  as  well  as  a  military  jurisdiction,  especially  as  to 
matters  transacted  in  foreign  parts :  This  office  was  created  in  William  the  Conqueror's  time, 
and  was  anciently  hereditarj',  and  went  to  females :  but,  being  an  office  of  such  high  power 
and  dignity,  it  became  formidable  to  the  crown;  and  therefore  H.  8.  got  rid  of  it,  since  which 
there  has  been  no  such  officer  for  a  constancy,  but  only  one  created  pro  hdc  vice.  Vide  the 
notes  to  Fortes,  on  Monarchy,  130.  48E.  3.>  1311.4.4,5.  4  Inst.  147,  Dyer,  285. 
Spelm.  Reliqu.  163.  (A)  Of  the  several  kinds  of  marshals  that  were  attendants  on  the  king's 
covift,  and  the  nature  of  their  offices,  vide  Maddox,  31,  32,  33.  And  that  the  marshal  who  was 
joined  with  the  constable,  sat  as  judge  with  him,  and  was  called  the  Earl  Marshal,  or  Marshal 
of  England,  vide  Fleta,  lib.  a.  c.  3.     Maddox,  2,Z'     Show.  P. C.  60.     Co.  Lit.  74.     4  Inst.  J23. 


But  to  understand  the  nature  and  jurisdiction  of  this  court,  at 
present  I  shall  consider, 

(A)  The  Manner  of  holding  this  Court :  And  herein, 

whether  it  can  be  holden  by  Commission,  b] 
the  Earl  Marshal  only  ;  and  whether  it  may  b( 
prohibited  if  it  exceeds  its  Jurisdiction. 

(B)  In  what  Cases  it  has  a  Jurisdiction. 

(C)  The  Form  and  Manner  of  its  Proceedings. 


(A)  The 


(A)  The  Manner  of  holding  this  Court,  &^c.  4C9 

\)  The  Manner  of  holding  this  Court :  And  here- 
in, whether  it  can  be  holden  by  CominisDion, 
by  the  Earl  Marslial  only  ;  and  whether  it  may 
be  prohibited  if  it  exceeds  its  Jurisdiction. 

T  seems  {a)  agreed,  that  during  the  lunacy  of  the  earl  marshal,  (a)  So  resolved 

this  court  may  be  hoiden  before  commissioners  deputed  to  '^  Parker's 

,  .       rtj     •'  case,Lev.a3o., 

exercise  his  ottice.  ,^^^ Sid_ ^^^^ 

;  C.cojit.  Twisdon,  who  held  such  commission  illegal,  and  against  the  petition  of  right^ 
'ar,  I.  But  per  2  Hawk.  P.  C.  c.4.,  such  commissions,  founded  on  the  plain  necessity  oi 
■  case,  and  intended  to  prevent  a  failure  of  justice,  as  to  cases  of  which  no  other  court  hath 
lusance,  seem  not  against  the  pur\-iew  of  the  petition,  which  complains,  that  commissions 
1  been  granted  for  the  trial  of  certain  capital  offences,  and  other  outrages,  by  the  martial 

It  has  been  a  matter  greatly  debated,  whether  this  court  can 
be  holdeii  before  the  lord  marshal  only,  without  a  constable; 
and  those  who  are  for  the  negative,  groimd  their  opinions  chiefly 
on  the  statutes,  {b)  ancient  law  books,  and  records,  which  seem  (i)  To  this 
:o  mention  the  constable  as  the  only,  or  at  least  as  the  principal  purpose  are 

,        f-^u-  *  r         r       13H.  4. 46. 

judge  01  this  court.  -.  n  g. 5. a. 

48E.3.3.     37H.6.20.    3oH.'6.6.    13H.4.5.    Rushworth'sColl.  vol.  I.  107.    S.P.  C.  65, 
^  Inst.  5 1.     3  Inst.  123.     Co.  Lit.  74.  b.     Cromp.  Jur.  8a. 

But,  notwithstanding  this,  the  constant  practice,  especially  since  p^^*^*^"  . 
:-  extinguishment  of  the  hereditary  office  of  constable  in  Henry  ^^^^  ^^Pj   7- 
e  Eighth's  time,  of  holding  this  court  by  the  earl  marshal  only,  show.  153! 
;ind  the  general  notions  of  our  (r)  judges  and  lawyers,  of  the  Sid.  353. 
gality  of  such  court,   seem  in  a  great  measure  to  establish  a  ^^^' *^'p, 
atraiy  opinion,  and  that  at  this  day  it  may  be  holden  before  ^^^^j        ' 
?  earl  marshal  only.  (c)'Ti;hatinthe 

:;ris  of  Queen  Elizabeth  and  James  the  First,  the  judges  assisted  in  this  court,  when  holden 
before  the  earl  marshal  only.  Show.  P.  C.  60.  4  Inst.  T36.  —  <^  vide  z.  Hawk.  P.  C.  c.  4.  That 
acfording  to  the  common  usj^jje  of  other  courts,  which  generaUy  may  be  holden  before  one 
judge,  in  the  absence  of  the  rest,  it  seems  a  reasonable  construction  to  allow  this  court  to  be 
JO  holden.  [See  upon  this  point  a  letter  written  soon  after  the  Revolution  by  Dr.  Plott  to 
Lord  Sommers,  then  attorney-general.  Hearn's  Disc,  of  Eminent  Antiq.  sd  ed.  voK  ii.  p.  ajo. 
Co.  Lit.  72.  b.  note  i.  13th  edit,] 

But  it  is  agreed,  that  appeals  of  capital  matters  cannot  be  2  Hawk.  P.  C. 
brought  before  the  marshal  alone,   because  i  H.  4.  c.  1 4.  which  ^'  "*■ 
shews  how  such  appeals  shall  be  brought,   is  express,   that  they 
shall  be  tried  and  determined  before  the  constable  and  marshal  of 
England. 

If  this  court,  holden  before  the  earl  marshal  {d)  only,  exceeds  {d)  But  if  be 
its  jurisdiction,  it  has  been  [e]  resolved,  that  it  may  be  prohibited  fore  the  con- 
by  the  common  law  courts,  marshal"  Q. 
4-rM/^  Show.  P.  C.  60,  6r.     j| There  would  seem  to  be  no  foundation  for  this  query.     The 
court  is  invested  with  the  same  powers  whether  holden  before  the  constable  and  earl  marshal, 
or  before  the  earl  marshal  only,  where  it  is  competent  to  the  ear!  marshal  alone  to  hold  it, 
and  if  its  excess  may  be  restrained  in  the  one  case,  it  may  in  the  other.||     (e)  In  Oldis's  case, 
ahow.P.C.  ii.6j.    2  Hawk.  P.  C.  c.  4- 

H  h  3  (B)  In 
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(E)     In  what  Cases  it  lias  a  Jurisdiction. 

'T^I IE  jurisdiction  of  this  court  is  declared  by  the  13  R.  2.  c.  2. 
by  which  it  is  recited,  That  the  commons  made  grievous 
comjilaints  that  the  court  of  the  constable  and  marshal  daily  in- 
croached  contracts  and  trespasses,  and  many  other  actions  at  the 
common  law  ;  and  thereupon  it  is  declared.  That  to  the  constable 
it  appertaineth  to  have  conusance  of  contracts  touching  deeds  of 
arms,  and  of  war  cut  of  the  realm,  and  also  of  things  which  touch 
war  within  the  realm,  which  cannot  be  determined  nor  discussed 
by  the  common  law;  with  other  usages  to  the  same  matters  ap- 
pertaining, which  other  constables  before  have  reasonably  used  ; 
joining  to  the  same,  that  every  plaintilt  shall  declare  plainly  his 
matter  in  his  petition,  before  that  any  man  be  sent  to  answer 
thereto ;  and  if  any  will  complain  that  any  plea  is  commenced 
before  the  constable  and  marshal,  that  might  be  tried  by  the 
(«)  II  Soon  after  common  law,  he  shall  have  a  privy  seal  {a)  to  the  said  constable 
this  statute  ^  and  marshal,  to  surcease  till  it  be  discussed  by  the  king's  counsel, 
two  privy  seals  if  the  matter  of  right  pertain  to  that  court,  Sfc. 
were  sued  upon  it.     See  Poutcncy  v.  Borncj-.     13  H.  4.  4,  5.|| 


iJThat  this 
court  should 
not  encroach 
upon  the 
common  law 
courts  was 
generally  de- 
clared by 
8R.  2.  C.5. 
but  itsjuris- 
diction  was 
particularly 
marked  out 
only  in  this 
act  II 


Vide  the  se- 
veral statutes 
26 H.  8.  c.iT,. 
35  H.  8.  c.  2. 
5&6E.  6. 
c.  II.  and 
!2  Hawk.  P.  C. 
c.  4.  as  to  its 


And  it  is  further  enacted  by  i  H.  4.  c.  14.  That  all  appeals 
of  things  done  within  the  realm  shall  be  tried  and  determined  by 
the  good  laws  of  the  realm  ;  and  that  appeals  of  things  done  out 
of  the  realm  shall  be  tried  and  determined  before  the  constable 
and  marshal,  and  that  no  appeal  be  made  or  pursued  in 
parliament. 


jurisdiction  at  this  day,  with  respect  to  things  done  beyond  sea. 


Rushworth's 
Coll.  Part  2. 
vol.  2.  lo'^s- 
a  Hawk.  P.  C. 
C.4. 

Lev.  230.  Sid. 
353.  Show. 
Rep.  :,ST,. 
Show.P.C.58. 
4  Mod.  138. 


4  Hawk.  P.  C. 
c.  4. 


As  the  jurisdiction  of  this  court  is  restrained  to  things  touch- 
ing war  within  the  realm,  it  can  have  no  jurisdiction  as  to  a 
civil  matter,  and  therefore  cannot  proceed  against  a  person  for 
bare  scandalous  v^ords,  reflecting  on  the  honour  and  gentility  of 
families. 

Also,  though  the  marshalling  of  publick  fimerals  belongs  to 
the  heralds,  who  are  the  attendants  of  this  court,  and  no  other 
persons  without  their  licence,  can  lawfully  intermeddle  in  it, 
yet  it  seems  to  be  settled,  that  this  court  cannot  punish  those 
who  shall  be  guilty  of  such  an  incroachment,  because  it  is  a 
proper  ground  for  an  action  on  the  case ;  and  by  the  above  sta- 
tutes, this  court  has  nothing  to  do  with  matters  which  may  be 
determined  by  the  common  law. 

But  by  the  constant  joractice,  and  the  general  opinion  of 
lawyers,  it  seems  at  this  day  to  have  a  jurisdiction  as  to  chsputes 
concerning  precedency  and  points  of  honour,  and  satisfaction 
therein,  and  may  proceed  against  persons  for  falsely  assuming 
the  name  and  arms  ol"  honourable  persons,  Sfc. 


i 


(C)  The 
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(C)  The  Form  and  JManner  of  its  Proceedings. 

"  I  ^HIS  court  is  to  be  proverned  by  its  own  usages,  as  far  as  they  3  Inst.  125. 

go,  and  in  other  cases  by  the  civil  law;  but  since   it  is  no  *  Hawk.  P.  C. 
court  of  common  law,  no  condemnation  in  it  causes  any  for-  ^''^' 
feiture  of  lands,  or  corruption  of  blood ;  neither  can  an  error  in 
it  be  remedied  by  writ  of  error,  but  only  by  appeal  to  the  king; 
yet  the  judges  of  the  common  law  take  notice  of  its  jurisdiction, 
and  give  credit  to  a  certificate  of  its  judges. 

It  is  made  a  doubt  whether  the  king  hath  any  remedy  in  this  Hutton,  3. 
court  against  an  offender,  by  way  of  indictment  or  information 
by  the  attorney-general. 


OF  THE  COURT  OF  THE  JUSTICES  OF 
OYER  AND  TERMINER,  AND  GAOL- 
DELIVERY. 


TUSTICES  of  assise,  oj/er  and  terminer,  and  gaol- delivery,   Co.  Lit.  293, 

were  appointed  in  the  room  of  the  justices  in  c^re,  who  for-  4  Inst.  184. 
merly  went  their  circuits  once  in  seven  years,  and  superseded  Bacon's  Elem. 
the  power  of  the  sheriff's  torn  wherever  they  came,  and  trans-  ^^' 
acted  all  manner  of  civil  and  criminal  business ;  these  were  part 
of  the  king's  court,  who  exercised  their  jurisdiction  in  the  se- 
veral counties  of  the  kingdom,  and,  by  communicating  with  the 
king's  court,  kept  an  uniformity  in  the  law. 

(A)  Of  the  ^.laiiner  of  authorizing  Commissioners  of 

Oj/er  and  Terminer,  and  Gaol-Delivery :  And 
Iierein  of  the  Determination  of  their  Power. 

(B)  Of  their  Jurisdiction  when  appointed. 

(C)  Of  the  Form  of  their  Proceedings,   and   holding 

their  Courts. 


H  h  4  (A)  Of 
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(xA.)  Of  the  Manner  of  authorizing  Commissioners  of 
Oyer  and  Terininer,  and  Gaol-Delivery  :  And 
herein  of  the  Determination  of  their  Power. 


Lamb.  B.  i 
c.  5.  Co.  Lit 


A  S  all  justice  proceeds  from  the  king,  so  these  commissions 
^  -    J  ^^,    ^  must  receive  their  authority  from  the  [a)  prerogative  of  the 

(a)  That  the    crowii ;  and  this  the  common  law  requires,  and  it  is  also  ex- 
king  is  the        pressly  enacted  by  the  27  H.  8.  c.  24. 

proper  judge,  and  may  determine  to  whom,  and  upon  what  occasions,  such  commissiojos  may 
be  granted.     2  Inst.  419. 

4  Inst.  i6a.  The  common  {b)  form  of  these  commissions  is  to  authorize 

Crom.Jur.  the  commissioners,  or  three  or  four  of  them,  of  which  number 
^8^*  List  such  or  such  a  person  is  to  be  one,  to  inquire,  by  the  oaths  of 
419!  2 Hawk,  twelve  men,  of  all  treasons,  felonies,  and  misdemesnours,  S)C. 
P.  C.c.5.f3o.  in  such  and  such  place,  and  to  hear  and  determine  the  same  at 
{b)  ^\'hetuer  such  times  and  places  as  such  commissioners  shall  appoint,  ^c. 
^^l] ^^^^'^^^  for  v>hich  purpose  the  king  acquaints  them,  that  he  has  sent  -a 
pointed  as  v/ell  ^'"^^^  ^^  ^he  sheriffs  of  such  counties,  commanding  them  to  return 
by  writ  as  by  juries  before  them  at  such  days  and  places  as  shall  be  notified  by 
coinmissioa;  them,  SfC. 
and  for  the 

difference  Mae  2  Kawk.  P.  C.  C.5.  $  2. -That  the  court  of  sessions  in  London  does  not 

differ  from  otlier  commissions  o^  oyer  and  terminer,  &c.     Vaugh.  140. 

And.  296.  The  validity  of  such  commissions  must  be  determined  accord- 

a  Hawk.  P.  C.  mg  to  their  conformity  to  ancient  precedents ;  and  therefore  a 

t/  f  isj  B^    commission  to  a  corporation,  appointing  some  of  its  principal 

III.  H.  P.  C.  members  to  be  justices  of  gaol-delivery,   together  whh  those 

159.  2  Hawk,  whom  the  king  shall  appoint  from  time  to  time,  wes  adjudged 

P. C. c.5.jii6.  void;  for  such  an  authorit}',  depending  on  the  precarious  ap- 

{c)  1  \e   ing     poiutment  of  other  justices,  is  not  affreeable  to  the krio%vn  forms 
can  grant  but    ^^,  .     .       J      ^      ^  &..  „  ,,         . 

01^  patent  of    ^^  such  commissions,     but  new  commissions  01 01/er  and  teTir.iner 

association  to  may  be  added  to  the  form.er  by  a  writ,  or  commission   of  asso- 

one  commis-     ciation,  which,  setting  forth   the  purport  of  ihe  former  com- 

P°C  ^    ^16*  ^^^^si°^^5  ^dds  nev/  commissioners  to  these  appointed  by  it,  pro- 

And  Q.  Whe-   ^'ided  such  new  commissioners  attend  at  the  times  and  places 

ther  a  com-      appointed  by  the  former ;  and  it  is  usual  to  direct  another  writ 

mission  of  as-    to  the  former  justices,  commanding  them  to  admit  such  new 

sociation,  re-    JQgtices  as  their  associates;  but  such  writ  (c)  binds  not  such  jus- 

a special  cause,  tices   to  admit  the  new  ones,  unless  they  also  produce  one  di- 

can  associate     rected  to  themselves;  and  such  writ,  to  the  persons  associated,  \ 

the  persons       is  always  patent,  but  that  to  the  others  to  admit  them  is  close. 

named  in  it  to 

those  appointed  by  a  general  commission,     a  Hawk,  P.  C.  uU  supra. 

Reg.  128.  Upon  the  death  of  such  commissioners,  after  an  indictment 

F.  N.  B.  iri.^     taken  before  them,  and  process  thereupon,  a  new  commission  may 
2    aw  -.    .  L.   2m^[^Qi.i2e  others  to  proceed,  and  a  writ  shall  go  to  the  executors 

of  the  first  commissioners,  to  send  the  records  and  processes  before 

the  new  ones. 

After 
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After  a  writ  of  association,  it  is  usual  to  make  out  a  writ  of  Reg.  124. 
sinon  onines,  which  authorizes  such  a  number  of  the  justices  ap-  F.N.B.  m. 
pointed  by  the  former  comniissicns  to  proceed,  if  all  of  them  »Hawk.  P.^; 
cannot  conveniently  be  present.  ^'  ■*'  ^  ^°' 

There  are  several  ancient  precedents  of  special  commissions  of  But  for  these 
ai/er  and  lerminn;  as  those  for  inquiring  and  determining  some  ^"^*  a  Hawk, 
particular   enormous  violence  done  to  the   party  v/ho   sues   it?     *$'•''■ 
out,  ^c. 

As  to  the  difference  between  a  commission  o^  oyer  and  terminer  ^  Hawk.  P.  C. 
and  gaol-delivery,  it  may  be  proper  to  observe,  that  where  the  c.5.  $xi.,  and 
same  persons  at  the  same  time  are  both  commissioners  of  oyer  ^Y^al  autho- 
.and  also  of  gaol-delivery,  they  may  proceed  by  virtue  of  the  one  "j'j*^       "^^ 
commission,  in  such  cases  wherein  they  have  no  jurisdiction  by 
the  other,  and  execute  both  at  the  same  time,  and  make  up  their 
records  accordingly. 

These  commissions  may  be  suspended  by  the  court  of  king's  4  Inst.  i6ji. 
bench  sitting  in  the  same  county;  but  the  jurisdiction  of  the  H. P. C.  162- 
justices  is  revived  of  course,  when  the  said  court  no  longer  sits  ^^^^'^  ^- 3- 
there  :  also,  their  authority  may  be  suspended  by  a  writ  oi super-  ■^■j.G.-y.  c.  48., 
sedeas,  which  is  grantable  on  proof  that  their  commission  was  the  justices  of 
unduly  granted;  in  which  case  their  power  may  be  restored  b}'  oyer  and  ier- 
a  writ  of  pocedendo  1  but  a  commission  once  (a)  determined  """^'^  ^."*^ 
cannot  be  revived,  nor  can  the  justices  be  authorized  a-new  of  Newat'e 
;  without  another  commission.  for  the  county 

of  M'lddkscz, 
and  the  justices  of  the  peace  for  that  county,  are  empowered  to  continue  and  proceeding 
session  of  gaol-delivery  of  the  peace,  and  oloyer  and  terminer,  notwithstanding  the  happening 
of  the  essoign  day  of  term,  or  the  sitting  of  the  court  of  king's  bench  at  Westminster,  or  else- 
where in  the  county  of  Middlesex.]  (.r)  That  such  commission  jjiay  be  determined  expressly 
or  impliedly,  and  not  for  the  several  ways  it  may  be  done,  vide  z  Hawk.  P.  C-  c.  5.  <5  4.J  &c 


(B)  Of  their  Jurisdiction  when  appointed, 

lUSTICES  of  gaol-delivery  may,  by  the  (h)  common   law,  H.  P.C.  158. 

proceed  on  any  indictment  of  felony  or  trespass  found  before  4  Insi.  164. 
any  {c)  other  justices,  against  any  person  in  the  gaol,  mentioned  BrO'Coron. 
in  their  commission,  unii  :.ot  determined.  (b'^Andbv^^ 

4  E.  3.  c.  2.  the  justices  assigned  to,  deliver  gaols  shall  have  power  to  deliver  the  same  gaols 
of  those  that  shall  be  indicted  before  the  justices  of  the  peace,  (c)  But  justices  of  oyer  and 
terviincr  have  regularly  no  such  power,     a  Hawk.  P.  C.  c.  5.  $  3a. 

It  seems  the  better  opinion,  that  justices  of  gaol-delivery  may  Cro.  Eliz.  90. 
take  indictments  against  any  persons  within  their  commission.       '79  And. iir, 

c.  6.  $  2.    H.  P.  C.  15 8.     4  Inst.  168. 

Also,  that  they  may,  by  virtue  of  a  general  commission,  deli-  Vide  2  Hawk. 
ver  the  gaol  of  persons  committed  for  treason.  P-  C  c.  6.  $4- 

But  justices  of  gaol-delivery  have  not  power  to  proceed  against  Vide  z  Hawk, 
any,  except  those  who  are  in  actual  custody ;  and  therefore  they  P.  C.  c.  6.  $  j. 
have  no  more  to  do  with  one  let  to  rnainprize,  than  if  he  were 
at  large. 

Justices 
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a  Hawk.  p.  C. 
c.  6.  §  6.  8. 
(a)  Which 
neither  jus- 
tices ol  the 
peace,  nor  jus- 
tices of  nye)' 
and  terminer 
can  do. 
2  Hawk.  P.  C. 
c.s.§6. 

That  by  the 
common  law 
they  may 
punish  those 
who  unduly 
bail  prisoners. 


2  Hawk. 

c.  5.  §  9. 


P.C. 

6. 


{b)  But  such 
subsequent 
justices  have 
no  j)ovver  to 
award  the  ex- 
ecution of 
persons  con- 
demned by 
former  jus- 
tices, and 
reprieved  by 
them.     Dais.  ao.     Dyer 
sioners  authorised  bv 


COUUT  OF  THE  JUSTICES,  &c. 

Justices  of  gaol  delivery  have  not  only  power  to  discharge  pri- 
soners acquitted  before  them  on  a  trial,  but  also(«)  all  such  against 
whom,  on  proclamation,  no  evidence  shall  appear  to  indict  them  : 
also,  justices  of  gaol-delivery  may  award  execution  against  pri- 
soners outlawed  for  felony  before  justices  of  peace ;  and  though 
their  commission  be  in  strictness  determined  after  the  end  of  their 
session,  yet  may  they,  after  their  session,  order  the  reprieve  or 
execution  of  the  persons  condemned  before  them. 

By  the  4  E.  3.  c.  2.  it  is  enacted.  That  justices  assigned  to 
deliver  gaols  shall  have  power  to  inquire  of  those  in  whose 
ward  persons  indicted  before  wardens  of  the  peace  shall  be,  if 
they  make  deliverance,  or  let  to  mainprize  any  so  indicted  which 
be  not  mainpernable,  and  to  punish  them  if  they  do  any  thing 
against  this  act. 

By  the  i  and  2  Ph.  and  M.  If  any  justice  of  peace  of  the 
quorum,  or  coroner,  shall  offend  against  that  statute,  either  as 
to  bailing  prisoners  or  taking  their  examinations,  or  the  inform- 
ation of  those  that  bring  them  before  them,  or  not  putting 
the  same  in  writing,  or  not  certifying  them  to  the  next  gaol- 
delivery,  or  not  putting  in  writing  the  evidence  to  a  jury  on  a 
coroner's  inquest  of  murder  or  manslaughter,  or  not  binding 
over  material  witnesses,  or  not  certifying  such  evidence  and 
such  recognizances,  the  justices  of  gaol-delivery  shall,  on  due 
proof  by  examination,  set  such  fine  for  every  such  offence  as 
shall  seem  meet. 

By  the  4E.3.  c.io.  Justices  of  gaol-delivery  shall  punish  sheriffs 
and  gaolers  refusing  to  take  felons  into  their  custody  from  con- 
stables and  townships,  without  being  paid  for  such  receipt. 

By  the  I  E.  6.  c.  7.  Where  any  persons  shall  be  found  guilty 
of  treason  or  felony,  for  which  judgment  of  death  may  ensue, 
and  shall  be  reprieved  to  prison  (b)  without  judgment  at  that 
time,  those  persons  who  shall  at  any  (c)  time  after  be  assigned 
justices  {d)  to  deliver  the  gaol  where  such  persons  shall  remain, 
shall  have  authority  to  give  judgment  of  death  against  such 
persons,  as  the  same  justices  before  whom  they  were  found 
guilty  might  have  done,  if  their  commission  of  gaol-delivery  had 
continuccl. 

16s.     2  Hawk.  P.  C.  c,  6.  $  19.     (e)  Extends  to  subsequent  cdmrnis- 
i  successor,  as  well  as  to  those  authorised  by  the  same  king.     7  Co.  ^^i. 


Dais.  20.     (d)  Extends  not  to  justices  of  01/er  and  terminer, 
infra,  tit.  Felonj/,  (H).] 


12  Co.  33.     [See  8  G.  3.  c.  15. 


(C)  Of  the  Form   of  their  Proceedings  and  holding 
their  Courts. 

2  Hawk.  P.  C.    TF  a  commission  of  oyer  and  terminer  be  awarded  to  certain  per- 
c.  J.  §  14.,^  5ons  iQ  inquire,  ^x.  at  such  a  place,  they  can  neither  open  it 

authorkiS'       ^^  another,  nor  (e)  adjourn  it  thither,  nor  give  judgment  there; 
there  cited.       and  if  they  do,  their  proceedings  will  be  coram  non  judice;  yet 

justices 
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iistices  fippointed  po  hue  vice  may  adjourn  from  one  day  to  {e)  That  it  is 
.aiother,    though    tlieir    coniuiission    have    no    words    to   that  i"ost  pi^oper 
purpose.  to  enter  their 

'       ^  .  adjournments 

in  the  present  tense;  but  by  the  multitude  of  precedents  the  entry  of  them  in  the  prater 
tense  is  good.  Raym.  115.  a  Hawk.  P.  C.  c.  5.  $  15.  But  an  adjournment,  of  v/hicli  no 
entry  appears,  shall  not  be  intended  to  have  been  made.    Sid.  348.  "  2  Kcb.  284.  291. 

By  the  9  E.  3.  c.  5.  "  Justices  of  assise,  gaol-delivery,  and  of 
*'  oyer,  shall  sejid  all  their  records  and  processes  determined 
*'  and  put  in  execution,  to  the  Exchequer  at  Michaebnas  every 
*'  year  once ;  and  the  treasurer  and  chamberlains  for  the  time 
*'  being,  having  the  sight  of  the  commissions  of  such  justices, 
*'  shall  receive  the  same  records  and  processes  of  the  said  jus- 
"  tices  under  their  seals,  and  keep  them  in  the  treasury  as 
'*  the  manner  is  ;  so  that  the  said  justices  do  first  take  out  the 
*'  estreats  of  the  said  records  and  pi'ocesses,  to  send  to  the  ex- 
**  chequer  as  they  were  wont  before." 

By  the  6  R.  2.  c.  9.  "  Justices  assigned  and  to  be  assigned  to 
"  take  assizes,  and  deliver  gaols,  shall  hold  their  sessions  in 
**  the  principal  towns  of  the  counties  where  the  shire  courts 
*'  of  the  same  counties  be  holden,  or  hereafter  shall  be 
«  holden." 

[By  St.  19  G.  3.  c.  74.  §  70.  "  Wlienever  the  courts  of  assise, 
*'  nisi  prius,  oyer  and  terminer,  or  gaol-delivery,  for  any  county 
*'  at  large  in  England,  shall  be  holden  in  or  near  any  city  or 
**  town  that  is  also  a  county  of  itself^  and  at  the  same  time  with 
**  the  like  or  any  of  the  like  courts  for  the  said  city  or  town, 
**  the  lodgings  of  the  judge  or  judges  shall  be  construed  and 
**  taken  to  be  situate  both  within  the  county  at  large,  and  also 
**  within  the  county  of  such  city  or  town,  for  the  purpose  of 
**  carrying  this  act  into  execution,  and  of  transacting  the  busi- 
*'  ness  of  the  assises  for  such  county  at  large,  and  for  the 
"  county  of  such  city  or  town,  during  the  time  that  such  judge 
"  or  judges  shall  continue  therein  for  the  execution  of  their 
*'  several  commissions."] 


OF  THE  COURT  OF  THE  JUSTICES  OF 
yiSSfSE  AND  NISI  PRIUS. 


JUSTICES  of  (a)  assise  derive  their  authority  from  the  com-  4  inst,  158. 
mission,  by  which  they  are  empowered  to  inquire  of  all  dis-  Cromp.  Jur. 
seisins,  and  to  restore  such,  as  have  been  disseised  of  their  lands  ^°^-  J'')/^'^ 
or  tenements,  to  the  possession  of  them,  by  trial  at  one  assises,    the'^wrk  of"'" 
assise;  but  for  tliis  vide  tit.  Assise,  and  4  lust.  158.  Co. Lit.  153. 

To 
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a  Inst.  424.  To  these,  by  writ  of  nisi  prius,  directed  to  the  judges  or  coni- 

4  Inst.  159.  missioners  of  assise,  and  clerk  of  assise,  is  annexed  an  authority 
and  jurisdiction  of  trying  such  issues  as  are  joined  in  the  courts 
at  IVestminster,  in  their  proper  counties.  This  method  was  in- 
troduced after  the  laying  aside  of  the  justices  itinerant,  and  was 
contrived  for  the  ease  of  the  subject,  that  the  jury  and  witnesseg 
might  not  be  obliged  to  come  out  of  their  proper  counties. 

4  Inst.  159.  The  manner  of  contriving  it  was,  to  direct  the  venire,  distringas^ 

or  habeas  corpora  juratmum,  to  return  the  jury  at  some  day  the 
next  term,  unless  the  justices  prius  tali  die  Sf  loco  venerint.  There 
were  no  issues  returned  on  the  venire  to  make  them  appear  at 
nisi  prius ;  yet  it  was  so  much  a  greater  difficulty  to  them  to  ap- 
pear afterwards  at  Wesiminste?;  which  if  they  did  not,  the  dis- 
tringas  issued,  that  it  had  its  effect  to  convene  them  in  their  proper 
counties.  The  writ  was  contrived  to  command  thern  to  come 
into  court,  because  it  would  have  been  improper  for  the  court  to 
have  commanded  them  to  come  into  any  other  place;  so  that 
their  appearance  before  the  justices  of  assise,  is  an  excuse  for 
their  non-appearance  in  Bank;  but,  if  they  did  not  appear  at  the 
assise,  nor  at  Westminster^  then  issued  a  haheas  corpus  and  dis- 
tringas to  bring  them  up. 

6  Mod.  5.  The  day  at  nisi  prius  and  in  Bank  are  in  consideration  of  law 

the  same,  because  the  writ  of  nisi  prius  which  gives  authority  to 
the  judge  to  try  the  cause  in  the  county,  is  instead  of  the  court; 
and  therefore  the  postea  certified  by  him  on  the  day  in  Bank  is 
the  same  as  if  the  jury  had  come  up  to  the  court,  and  the  trial 
had  been  had  in  open  court. 

The  justices  have  large  jurisdiction,  by  several  statutes,  as  to 
all  criminal  matters,  and^may  punish  offences  in  sheriffs,  gaolers,, 
and  other  officers,  S^c.  which  see  in  2  Hawk.  P.  C.  c.  7. 


OF  THE  COURT  OF  SESSIONS   OF 
JUSTICES  OF  THE  PEACE. 


Lanib.Book4.     A^  COURT  of  sessions  of  justices  of  peace  is  {a)  an  assembly  of 
c.  2.  Vide  tit.  ^^,Q  Qj.  niore,  whereof  one  is  of  the  quorum,  at  a  day  and 

Justices  of  the      ,         ,     „  \         ,   ,        ,  .  -,     ^         .         .  „  •', 

i»<rac<?.(a)Pur-  pJace  betore  appomted  by  them,  m  order  to  mquire  of,  hear, 
suant  to  the     and  determine  matters  within  their  jurisdiction. 
statute  34 E.  3.  c.  i.  which  see,  tit.  Justices  ofFeacCy  (B). 

Lamb.  B.  4.  Any  justices,  whereof  one  is  of  the  quorum,  may  direct  their 

c.  30.  (a)That  precept  (a)  under  their  teste  to  the  sheriff,  for  the  (b)  summons 
can  onl^be  9^  ^"^^  ^  sessions,  thereby  commanding  him  to  return  a  grand 
superseded  by  j^^y*  ^nd  to  warn  all  (c)  stewards,  constables,  and  bailiffs  of 

1 4  liberties^ 
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liberties,  to  be  present  before  them  or  their  fellow  justices,  at  such  writ  oat  of 
a  clay  and  place,  and  also  to  attend  there  himself,  and  to  proclaim  ^hancerj. 
in  proper  places  that  such  sessions  will  be  holden.  ^  ^  ^  Crompt. 

Juris.  12  2.  (b)  That  a  sessions  may  be  holden  without  any  summons,  as  to  proceedings  on 
indictments,  or  on  other  particular  occasions  which  need  no  attendance  of  grand  jurors  or 
officers.  Lamb.  Book.  4.  c.  2.  2  Hawk.  P.  C.  c.  8.  <^  52.  4  Burn.  191,  (c)  Who  are  all  obliged 
to  attend,  on  pain  of  being  amerced  at  the  discretion  of  the  justices.  2  Hawk.  P.  C.  c.  8.  ^  u. 
As  is  the  keeper  of  the  house  of  correction,  vide  7  Ja.  i.  c.  4. 

Justices  of  the  peace,  in  their  sessions,   have  no  jurisdiction  Lamb.  B.  4. 
otie  over  the  other,  according  to  that  rule  i?iter  pares  ?ion  est  f.  3-  Cromp. 
potest  as ;  therefore,  they  cannot  amerce  a  justice  for  his  non-  ^"^  ^^T'^' 
attendance,  nor  bind  a  brother  justice  to  his  good  behaviour  (o)  But  in 
for  using  sudi  expressions  (a)  in  court,  for  which,  if  he  were  a  other  in- 
private  person,  he  might  be  committed,  or  bound  to  his  good  stances,  anv 

behaviour.  J"^t^^«  o*" 

peace  may 

require  his  fellow  to  find  sureties  of  the  peace;  for  matters  of  this  kind  require  an  immediate 

remedy.     2  Hawk.  P.  C.  ubi  supra. 

Sessions  holden  for  the  general  execution  of  the  authority  of  Lamb.  B.  4. 
justices  of  peace,  and  which  are  usually  holden  in  the  four  quar-  ^'y^,',^"" 
ters  of  the  year,    are  called  general  sessions ;  and  a  sessions  *  Hawk'^p^C 
holden  on  a  special  occasion,  for  the  execution  of  some  par-  0.  8.  §  47. 
ticular  branch  of  the  authority  of  justices  of  peace;,  is  called  a  ||But  it  seems 
special  sessions.  by  the  better 

*^  opmion,  says 

Mr.  Serjeant  Hawkins^  that  quarter  sessions  are  a  species  only  of  general  sessions,  and  that 
any  sessions  holden  at  any  other  time  of  the  year  for  the  general  execution  of  the  authority  of 
justices  of  peace,  v/hich  by  the  statute  of  2  H.  5.  c.  4.  they  are  authorised  to  hold  oftener 
than  at  the  times  therein  specified,  if  need  be,  may  be  properly  called  general  sessions, 
a  Hawk.  P.  C.  ubi  supra.  In  Middlesex  there  are  eight  general  sessions  in  every  year,  inz.  the 
general  quarter  sessions,  and  four  intermediate  general  sessions.  || 

[When  the  justices  are  once  legally  convened,  they  cannot  {b)  3  Leach's 

adjourn  any  matter  depending  before  them,  without  expressly  Hawk.  P.  C. 

adjourning  the  sessions  also  (6);  which  adjournment  nmst  shew  c^8.  958.  n. 

when  the  original  sessions  commenced  \c).     There  is  indeed  no  jiardw.  gc, 

necessity  to  set  out  all  the  particular  adjournments  {(I)  ;   though  (c)  2  Str. 

when  a  warrant  is  issued  for  taking  any  one,  it  must  be  shewn  832.  865. 

that  the  sessions  continued  by  adiournment  till  the  taking,  (e)       ^^}  •^"'^"-  ^^J'- 

•^       ''  ^   ^  '        {e)  2  Lev.  229. 

They  cannot  refer  any  subject  of  their  inquiry  to  the  determi-  (/)  4  Burn. 
nation  of  the  judges  of  assise,  without  the  consent  of  the  par-  ^"^^^184. 
ties  {/) ;  for  they  are  bound  to  make  a  final  judgment  them-  ^ardw  sT'^ 
selves,  {g) 

"When  they  proceed  upon  indictments,  as  a  court  of  record  at  {h)  Ca.  temp, 
common   law,  their  proceedings  must  contain  the  formal  and  Hardw.  79. 
regular  continuances  {h)\  for  the  sessions  once  dropped  cannot  ^^J  s-^tr.iaoj. 
be  resumed,  [i) 

The  sessions  being  considered  as  one  day,  the  justices  may  alter  a  Salk.  606. 
their  judgments  during  the  continuance  of  it. 

Upon  appeals  their  discretion  is  co-extensive  with  that  of  the  i  Burr.  245. 
two  justices,  and  they  need  not  give  the  reason  upon  which  their  ^  Salk,  477. 
opinion  is  founded. 

The 
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(«)  ^^^P-  The  sessions  may  proceed  by  information  on  5  Eliz.  for  exer- 

1^66.         '"'  ^'^'"§  ^  ^'■'^^^^'  ('^)  ^'^^     ^"t  they  cannot  make  an  original  order 

(c)  Id.  1460.      ^^^'  ^'it^'  overseers  to  pay  over  monies  to  their  successors  {b) ;  nor 

(d)  I  Str.  40.     can  they  make  a  new  scavenger's  rate  (c),  or  set  aside  an  assio-n- 

(e)  Say  Rep.     ment  of  an  apprentice  bound  out  by  the  justices  (d],  nor  have 
(7)Cald.  158.  t^\<^  cog"izanee  over  the  bailiff  of  a  corporation   for  not  quali- 

fymg  (t)       II Nor  can  they  vary  the  proportions  in  which  tlie 
county  rate  has  mually  been  assessed  on  the  several  parishes. 
Justices^'r  The  justices  in  sessions  have  authority  to  settle  the   rates  of 

Kent,  14  East,  ^^g^=^  "ot  only  of  labourers  in  husbandry,  but  of  any  labourers 
395.  '  orworkmenwhatsoever.il 

See  further  tit.  Justices  of  Peace. 
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Reert  'THE  church,  before  the  conversion  q>{  Constantine^  was  a  dis- 

Canoni'c.  129  tinct  and  independent  society  from  the  state,  and,  as  such, 

to  133.  it  was  necessary  they  should  have  rules  and  orders  among  them- 

5  Co.  i.^  selves  :  for  the  better  government  of  the  body  of  christians,  the 

Cawdry'scase.  power  of  judicature  was  placed  in  the  bishops,  who  had  by  their 
wisdom  and  gravity  obtained  an  authority  in  the  church,  and  who 
used  to  send  abroad  their  ministers  to  propagate  the  gospel  in 
their  several  precincts ;  and  therefore  they  determined  all  con- 
troversies among  them,  which  could  not  be  carried  into  a 
heathen  court  without  great  scandal  to  the  quiet  and  peaceable 
way  of  living  which  was  the  glory  of  the  primitive  christians ; 
and  this  they  founded  on  the  direction  of  St.  Paul  himself. 
Dare  any  of'  you,  having  a  matter  against  another,  go  to  lav: 
before  the  unjust,  and  not  before  the  saints  ?  After  tlie  conversion 
of  the  emperors,  their  zeal  for  Christianity  made  them  allow  the 
bishops  the  same  jurisdiction ;  but  then  those  bishops,  in  their 
sentences,  followed  the  laws  of  their  country:  but,  when  the 
pope  afterwards  pretended  to  infallibility,  he  would  no  more 
conform  his  dea'ees  to  the  laws  of  particular  states  and  king- 
doms ;  and,  thei-efore,  those  states  were  under  a  necessity  of 
exerting  their  original  right  and  power  of  judicature :  Hence 
H'^^^''^^'^'  ^^^^  truly  said,  that  (|^)  the  spiritual  jurisdiction,  within  these 
*  9''  kingdoms,  is  derived  from  the  king,  and  that  such  jurisdiction, 
when  exceeded,  is  subject  to  the  controul  of  the  king's  temporal 
courts. 

But,  for  the  better  understanding  the  jurisdiction  allowed  the 
spiritual  court  at  this  day,  we  shall  consider, 
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(A)  The  several  Ecclesiastical  Courts  which  exercise 

a  Jurisdiction  :  And  herein, 

I.   Of  the  Court  of  Convocation. 
1.   Of  the  Court  of  Arches. 

3.  Of  the  Prerogative  Court. 

4.  Of  the  Court  of  Audience.  , 

5.  Of  the  Court  of  Faculties. 

6.  Of  the  Court  of  Peculiars. 

7.  Of  the  Consistory  Courts. 

8.  Of  the  Court  of  the  Archdeacon. 

9.  Of  the  Court  (f  Delegates. 

10.   Of  the  Court  of  Commissioners  of  Bevie'W. 

(B)  Of   appealing   from    an    inferior   to   a    superior 

Court. 

(C)  Of    citing    one   out   of  his   own   Diocese :   And 

herein  of  tiie  Boundaries  of  their  Jurisdiction. 

(D)  In    what    Cases    the    Ecclesiastical    Courts    are 

allowed  to  have  a  Jurisdiction. 

(E)  How  they  are  to  proceed  as  to  tliose  Matters  in 

which   they  have  a  Jurisdiction,  otiierwise  will 
be  controuled  by  the  Temporal  Courts. 


(A)  The  several  Courts  whicli  exercise  a  Jurisdiction  : 

And  herein, 

I.  Of  the  Court  of  Convocation. 
nPHE  cotwocation  h  commonly  called  a  national  synod,  con-  (a)  That  they 
-■-    veneJ  by  the  king's  (a)  writ,  directed  to  the  Archbishops  of  '^^ci'c  "  l'>^^"}'s 
Canterbury  and  York,  requiring  them  to  summon  every  bishop,  jhe'^^yng's  ^ 
dean,  and  archdeacon,  a  proctor  for  the  chapter,  and  two  proc-  ^vnt,  vide 
tors  for  the  clergy  of  each  diocese  in  the  province  of  (J)  Canter-  4  Inst.  323. 

hw-v;  but  in  York,  two  proctors  for  each  archdeaconry.  Godolph. 

'^  '  '  ■^  Repert.  99. 

and  the  25  H.  8.  c.  19.  the  act  of  submission  of  the  clergy,  by  which  it  is  expressly  declared, 
that  they  can  only  assemble  by  virtue  of  the  king's  writ,  &c.  {b)  The  Provincial  Synod  of 
Canterbury  consists  of  twenty-two  bishops,  twenty-two  deans,  twenty-four  prebendaries,  fifty- 
four  archdeacons,  and  forty-tour  clerks,  representing  the  diocesan  clergy.  Godolph.  Repert.  98. 

The  Archbishop  o^York,  at  the  same  time  and  in  like  manner,  holds  a  convocation  of  all 

his  province,  constantly  corresponding,  debating  and  concluding  the  same  matters  with  the 
Provincial  Synod  oi Canterbury.  Godolph.  Repert.  98.  ||This  was  not  the  invariable  practice.[| 

This  assembly  are  to  meet  at  the  time  and  place  appointed  by  4  Inst.  3*3. 
the  king's  writ,  and  constitute  an  ecclesiastical  parliament,  the 

arch- 
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archbishop  and  his  suffragans  as  his  peers  sitting  together,    and 
composing  one  house,  called  the  upper  house  of  convocation 
the  deans,  archdeacons,  a  proctor  for  the  chapter,  and  two  proc- 
tors for  the  clergy,  the  lower  house ;  in  which  they  chnse  a  pro- 
locutor in  the  nature  of  a  speaker  of  the  house  of  commons. 

Their  jurisdiction  is  in  matters  of  (a)  heresy,  schisms,  and  other 
mere  spiritual  and  ecclesiastical  causes;  but  they  cannot  meddle 
with  any  matters  relating  to  the  laws  of  the  land,  or  the  king's 

what  opinions   crown  or  dignity ;  and  in  those  in  which  they  have  a  jurigdiction 

are  heretical;    they  are  to  proceedjiuta  legem  divinam  Sj-  canones  sanctcu  ecclcsics. 

but  whether  at 

this  day  they  have  power  to  convene  the  heretick,  Q.  <§•  cide  2  Roll.  Abr,  226.    Hawk.  P.  C. 

c.  2.  §3. 

Also,  by  25  H.  8.  c.  19.  it  is  enacted,  that  no  canons,  consti- 
tution, or  ordinance,  shall  be  made  or  put  in  execution  within 
this  realm  by  authority  of  the  convt)cation  of  the  clei-gy,  v/hich 
are  contrariant  or  repugnant  to  the  king's  prerogative  royal,  or 
the  customs,  laws,  or  statutes  of  this  realm  :  and  by  this  act  the 
court  of  convocation,  as  to  the  making  of  new  canons,  is  to  have 
the  king's  licence,  as  also  his  royal  assent  for  putting  the  same  in 
execution,  with  this  proviso,  that  such  canons  as  were  made  before 
that  act,  which  be  not  contrariant  nor  repugnant  to  the  king'b 
prerogative,  the  laws,  statutes,  or  customs  of  the  realm,  shall  be 
still  used  and  executed,  as  they  were  before  the  making  of  the 
act. 

By  8  H.  6.  c.  I.  the  clerks  of  the  convocation,  their  servants, 
and  families,  shall  have  such  privilege  in  coming,  tarrying,  and 
going,  as  the  commons  called  to  parliament. 


4  Ir,-t.  ;2  2. 
(a)  Thatthe 
convocation 
may  deciitre 


Vide  4  In«t. 
323.     That  _ 
this  statute  is 
only  declara- 
tory of  the 
common  law, 
4-  inde  12  Co. 
73.     2  Roll. 
Abr.  326. 
Moor,  783. 
Vaugh.  327. 
3  Vent.  44. 
3  Salk.  413. 


4  Inst.  337. 
(i)  That  by 
agreement, 
the  Arch- 
bishop of 
Canterbury 


2.  Of  the  Court  of  Arches. 

The  archbishop  of  Canterhuri)  hath  a  peculiar  jurisdiction  in 
1 3  parishes  within  London^  which  are  (5)  exempt  from  the  juris- 
diction of  the  bishop  of  London ;  the  chief  of  these  is  Bovj  ;  and, 
as  this  court  v^as  antiently  held  in  the  church  of  Boiso-^  it  was 
called  the  court  of  arches  from  the  fashion  of  the  pillars  of  the 


and  Bishop  of  steeple  bent  arch-iioise 

London  remit 

their  courts  to  each  other,  so  that  for  matters  arising  v;ithin  the  diocese  0^  London,  the  suit 

may  be  either  in  the  arches  or  in  the  consistory  court  of  London.     Cro.  Car.  339.  456.    But 

whether  such  composition  be  good,  and  out  of  the  statute  23  H.  8.  c.  19.  which  prohibits  the 

citing  a  person  out  of  his  own  diocese,  vide  13  Co.  4.     Lev.  225.     Keb.597.     2  Keb.  365. 


4  Inst.  337. 
13  Co.  4.,&C. 
Godolph. 
Repert.  100. 
Dyer,  241. 


The  jurisdiction  of  this  court  extends  not  only  to  ecclesiastical 
causes  arising  within  these  1 3  parishes,  of  which  it  may  take 
conusance  in  the  first  instance,  but  also  by  way  of  appeal  may 
examine,  affirm,  or  reverse  the  sentences  and  decrees  of  all  in- 
ferior ecclesiastical  courts  within  the  province  of  Canterlncry^ 


4  Inst.  338. 
Vide  head  of 


3.  Of  the  Prerogative  Court, 

In  this  court  all  testaments  are  to  be  proved,  and  all  admini-s;" 
trations  granted,  where  the  party  dying  within  the  province  of 

-  ,  the 
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the  Archbishop  ol  Canterhury  hath  hona  notahilia  in  some  other  Execuiorsand 
diocese  than  where  he  died,  which  re^larly  is  to  be  to  the  value  Admimsira- 
ol^/.  butinthe  diocese  of  Z/0«</o?tit  is  lo/.     By  composition  the 
Archbishop  of  York  hath  the  hke  court. 

The  probate  of  every  bishop's  testament,  or  granting  of  ad-  a  Inst.  s^S- 
ministration  of  his  goods,  although  he  hath  not  goods  but  within 
his  own  jurisdiction,   doth  belong  to  the  archbishop  in  each 
province. 

4.  Of  the  Court  of  Audience. 

This  court  is  kept  by  the  archbishop  in  liis  palace,  in  which  4  Inst.  337. 
are  transacted  matters  of  form  only,  as  confirmations  of  bishops,  Fortheongi- 
efections,  consecrations,  the  granting  of  the  guardianship  of  the  ^f  ^|"^  ^^^^ 
spiritualties  sede  vacante  of  the  bishop,  admissions  and  institutions  a^d  tliat  it 
to  benefices,  dispensing  with  banns  of  matrimony,  and  such  like,  meddles  not 

with  conten- 
tious matters,  vide  Godolph.  Repert.  io6. 

5.  Of  the  Court  of  faculties. 

This  is  a  court  which  belongeth  to  the  archbishop,  in  which  his  4  Inst.  337. 

officer,  called  Magisier  ad  facilitates,  grants  dispensations,  as  to  («)  !i?y  ^"^^ 

,   X  •^/i     1  "^i  1  -r-.   J     /      J  marnase  act 

{a)  marry,   to  eat  flesh  on  days  prohibited,  (and  so  may  every  ^c  ^^  g  2. 

diocesan)  to  ordain  a  deacon  under  age,  that  the  son  may  sue-  c.  33.  the 

ceed  the  father  in  a  benefice,  that  one  may  have  two  or  more  archbishop's 

beneHces  incompatible,  S,c.  [il^lSft 

cences  of  marriage  is  particularly  reserved  to  him.     In  the  original  draught  of  the  bill  this  re- 
servation was  omitted.     It  was  afterv/ards  inserted  by  Lord  Chancellour  Hardwicke,\\ 

Tliis  authority  was  raised  and  given  to  the    archbishop  of  4  Inst.  337. 
Canterbury  by  the  statute  of  2C  H.  8.  c.  21.  whereby  power  is  [A  faculty  may 
given  to  the  said  archbishop  and  his  successors,  to  grant  dis-  registered,  and 
pensations,  faculties,  ^c  by  himself,   or  his  sufficient  and  sub-  enrolled  by 
stantial  commissary  or  deputy,  for  any  such  matter,   not  being  the  deputy  of 
contrary  (b)  to  the  laws  of  God,  whereof  heretofore  such  dispen-  Jjj.^^j^p^f^^^yf^'' 
sations,  faculties,  4'c.  then  had  been  accustomed  to  be  had  at  the  p^g^v.  Episc. 
see  of  Rome,  or  by  authority  thereof.  Cestr.  8  Mod. 

364.]  (b)  II  By  this  clause  the  archbishop  is  restrained  from  granting  dispensations  of  several 
.  kinds  which  the  popes  usually  granted,  and  in  other  countries  do  still  grant  ,*  as,  for  marriages 
■within  the  decrees  prohibited ;  for  an  alien  (as  Lord  Hobari  holds)  who  neither  speaks  nor 
understands  English  to  have  a  benefice,  and  (before  the  statute  of  dissolutions)  for  an  appro- 
priation  of  a  benefice  with  cure  to  a  nunnery.     Hob.  148. || 

II  Among  the  customable  dispensations  vested  in  the  archbishop  Gibs.  tit.  in. 
o^  Canterbury  hy  this  act,  is  the  right  of  conferring  degrees  of  all  ^-S- 
kinds,  for  which  faculties  had  been  customarily  giantable.  This 
power,  as  it  hath  not  been  abrogated  or  touched  by  any  suc- 
ceeding law,  so  it  hath  been  exercised  by  the  succeeding  arch- 
bishops as  a  right  vested  in  their  see  by  no  less  than  parliamentary 
authority;  to  which  authority,  as  conveyed  by  this  act,  special 
reference  is  made  in  the  body  of  every  faculty  that  is  granted 
upon  this  head.  || 

Vol.  II.  I  i  6.  Of 
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4  Inst.  338. 
Godolph. 
Repert.  119. 
(a)  Within 
the  province 
of  the  Arch- 
bishop of 
Canterbury 
there  are  5  7 
peculiars,  all 


6.  Of  the  Court  of  Peculiars. 

These  courts,  which  exercise  an  ecclesiastical  jurisdiction,  and 
are  exempt  from  and  not  subject  to  the  controul  of  the  ordinary 
of  the  diocese,  are  called  peculiars,  and  must  be  either  [a)  regal, 
archiepiscopal,  episcopal,  or  archidiaconal ;  and  in  every  one  of 
these  the  owner  has  {b)  a  power  of  common  right  to  grant  ad- 
ministration, ^c.  on  supposition  of  an  original  composition  be- 
tween him  and  the  ordinary  of  the  diocese  for  that  purpose. 

which  belong  to  the  archbishop.   Godolph.  Repert.  119.  (6)Salk.4o.    6Mod.24i. 


[As  the  persons,  entitled  to  peculiar  jurisdiction,  have  no 
known  or  certain  registers,  or  publick  place  to  keep  their  records 
in,  and  wills  are  therefore  liable  to  be  lost :  they  are  ordered  by 
canon  126,  once  in  every  year,  upon  pain  of  being  suspended 
from  the  exercise  of  their  jurisdiction,  to  exhibit  into  the  publick 
registry  of  the  bishop  of  the  diocese,  or  of  the  dean  and  chapter, 
under  whose  jurisdiction  the  peculiars  are,  every  original  testa- 
ment of  every  person  in  that  time  deceased,  and  by  them  proved, 
or  a  true  copy  of  everj'  such  testament,  examined,  subscribed, 
and  sealed  by  the  peculiar  judge  and  his  notary. 

If  a  peculiar  be  subordinate  to  the  bishop,  the  cause  must  be 
referred  to  the  immediate  ordinary,  as  in  the  case  of  an  arch- 
deacon (c)  or  commissary,  and  not  to  the  archbishop,  unless  the 
peculiar  have  his  immediate  resort  to  the  archbishop. 

not  properl}'  a  peculiar,  but  rather  a  subordinate  jurisdiction.     Per  Holt,  C.  J.     6  Mod.  308. 

2  Roll.  Rep.  446-8. 

But,  if  the  peculiar  be  free  by  a  general  exemption  fi'om  all 
ordinarv  jurisdiction  (which  was  common  in  the  case  of  monaste- 
ries by  the  grants  both  of  kings  and  popes)  then  the  cause  must 
be  remitted  to  the  king,  as  appeals  must  also  be  in  such  cases; 
and  so  it  is  provided  by  stat.  25  H.  8.  c.  21.] 


Hob.  186. 
(c)  The  pe- 
culiar juris- 
diction of  an 
archdeacon  is 


Hob.  186. 
A  pecidiar 
prima  facie  is 
to  be  imder- 
stood  of  him 
who  hath  co- 


ordinatejuris- 

diction  with  the  bishop.  Per  Holt,  C.  J.  6  Mod.  308.  Where  one  dies  possessed  of  goods 
in  several  peculiars  within  the  same  diocese,  administration  shall  not  be  granted  by  the  bishop 
of  the  diocese,  but  by  the  metropolitan ;  inasmuch  as  they  ai'e  exempt  from  ordinary  juris- 
diction.    Gibs. 472.     Swinb.  a,  44c. 


4  Inst.  338. 
Godolph. 
Repert,  83. 


4l«8t.  339. 
Godolph. 
Repert.  60. 


7.  Of  the  Consist  cry  Courts. 

The  consistory  court  of  each  archbishop,  and  every  bishop  of 
every  diocese  within  this  realm,  is  holden  before  the  bishop's 
chancellour  in  the  cathedral  church ;  or  before  his  commissary, 
in  places  of  his  diocese  far  remote  and  distant  Ironi  the  bishop's 
ctmsistory,  so  as  the  chancellour  cannot  call  them  to  consistory 
with  any  conveniency,  or  without  great  travel  and  vexation,  for 
which  reason  such  commissary  is  called  commissarius  foraneus. 

8.  Of  the  Court  of  the  Archdeacon. 

This  court  is  holden  by  the  archdeacon,  in  such  places  as  the 
archdeacon,  either  by  prescription  or  composition,  hath  juris- 
diction in  spiritual  causes  within  his  archdeaconry.    He  is  called 

oculm 
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ocuhis  episcopi^  and  exercises  an  ecclesiastical  jurisdiction,  either 
concurrently  \vith  the  bishop,  or  exclusively. 

9.  Of  the  Court  of  Delegates. 

This  court  is  erected  by  virtue  of  the  king's  commission,  which  4  fnst.  339. 

issues  out  of  chancery  upon  an  appeal  or  petition  (a)  directed  to  tC'^^  ^^}^^  * 
i.<  1   •    •  o  •  •    •         ii,     „   _*-     V  c    commission 

him,  complammg  ot  some  grievance  or  mjury  the  party  has  sut-  may  i^p granted 

fered  by  the  sentence  or  proceedings  of  the  ecclesiastical  court.      at  the  instance 

of  a  person  interested,  though  not  an  original  party  in  the  cause.    Jones  v.  Bougett,  i  Atk.  298.] 

On  such  appeal,  the  king  appoints  [b)  commissioners  called  (c)  (A)  These 
Delegates,  who  are  to  hear  the  grievances  complained  of,  and  who  commissioners 
by  force  of  such  delegation  have  power  [d)  to  reverse  or  affirm  layrnen^asTc- 
the  sentence  of  the  inferior  court ;  and  this  the  king,  as  is  said,  d'esiasticks, 
may  do  by  virtue  of  an  original  jurisdiction,   which  was  always  Comp.  In- 
inherent  in  the  crown.  froVson'"' 

Codex,  io8a.  they  were  formerly  only  ecclesiasticks.  (c)  The  commission  being  "drawn  by  the 
clerks  in  chancery,  who  were  iisual'ly  civilians;  or  by  the  chancellour,  who  was  usually  a 
bishop ;  they  obtained  the  name  of  delegates,  being  a  name  peculiar  to  that  profession.  Comp. 
Incumb.  5  7.  {d)  They  have  power  only  to  affirm  or  reverse,  but  have  no  jurisdiction  in  the 
first  instance,  as  to  grant  administration,  &c.    Latch,  85. 

And  by  25  H.  8.  c.  19.  for  restraining  appeals  to  Rome,  §  4. 
it  is  enacted,  "  That  for  lack  of  justice,  at  or  in  any  courts  of 
*'  the  archbishops  of  this  realm,  or  in  any  of  the  king's  do- 
**  minions,  it  shall  be  lawful  to  the  party  grieved  to  appeal  to 
*'  the  king's  majesty  in  the  Icing's  court  of  chancery,  and  that 
*'  upon  every  such  appeal  a  commission  shall  be  directed  under 
*'  the  great  seal  to  such  persons  as  shall  be  named  by  the  king's 
**  highness,  his  heirs  or  successors,  like  as  in  cases  of  appeal  from 
**  the  admiral's  court,  to  hear  and  definitively  determine  such 
**  appeals  and  the  causes  concerning  the  same.  Which  com- 
**  missioners,  so  bv  the  king's  highness,  his  heirs  and  successors, 

n  -II* 

**  to  be  named  or  appointed,  shall  have  full  power  and  authority 
**  to  hear  and  definitively  determine  every  such  appeal,  with  the 
**  causes  and  all  circumstances  concerning  the  same;  and  that 
*'  such  judgment  and  sentence,  as  the  said  commissioners  shall 
*'  make  and  decree  in  and  upon  any  such  appeal,  shall  be  good 
**  and  eliectual,  and  also  definitive;  and  no  further  appeals  to 
**  be  had  or  made  from  the  said  commissioners  for  the  same." 

No  appeal  lies  to  thein  from  a  local  visitor,  nor  in  any  case  of  4  Inst.  340. 
a  temporal  nature,  nor  did  it  lie  from  the  high  commission  court,  Moor,  ^Z%. 
when  in  being,  because  they  themselves  were  only  delegates  acting 
by  immediate  commission  from  the  king. 

A  suit  commenced  before  the  delegates  does  not  abate  b}'  the  Vent.  133. 
death  of  either  of  the  parties;    ||for  the  ecclesiastical  law  is  their  ^^^I'^",|'^' 
rule,  and  by  the  course  of  that  law  there  is  no  abatement  of  the  Lgf  s/(j/ 
suit  in  such  case.||  Hetley,  107.   Cro.  Ja.  483- '  Leon.  377-?- 

If  the  delegates  exceed  their  authority,  or  proceed  in  matters  Moor,  462-3. 
not  properly  within  their  conusance,  they  may  be  prohibited  by  Latch.  8;,  86« 
the  king's  temporal  courts.  **^' 

I  i  2  to.  Of 
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lo.  Of  the  Court  of  Coynmissioners  ofMc-ciex. 

But  for  this  After  a  sentence  by  the  delegates  the  king  may  grant  a  com- 

?«rfe4 Inst. 341.  mission  of  review,  and  such  commissioners  may  reverse  the  sen- 
tence of  the  delegates ;  for  the  king's  power  is  not  restrained  by 
the  statute  25  H.  8.  c.  19.  supra^  which  says,  that  such  sentence 
shall  be  definitive.  Also,  the  pope  after  a  definitive  sentence  by 
the  canon  law  used  to  grant  a  commission  ad  revidendumf  and 
such  authority  as  the  pope  had,  claiming  as  supreme  head,  dolh 
of  right  belong  to  the  crown,  and  is  annexed  thereto  by  the  sta- 
tutes of  26  H.  8.  c.  I.     I  Eliz.  c.  I. 

II  The  power  of  the  crown  to  grant  a  commission  of  review 
Warner,4Ves.  {§  unquestionable,  though  the  instances  in  which  it  has  been  ex- 
Fearon"7ve3^  ercised  have  not  been  very  frequent.     And  the  reason  is,  that  the 
commission  does  not  belong  to  the  subject  as  of  right,  but  ii 
matter  of  pure  grace  and  benignity  on  the  part  of  the  crown  ; 
not  to  be  withheld,  on  the  one  hand,  if  a  sound  discretion,  due 
regard  being  had,  not  only  to  the  interests  of  the  particular  party, 
but  also  to  the  general  administration  of  justice,  would  induce 
since  reported  the  crown  to  grant  it;  net  to  be  administered,  on  the  other  hand, 
in  Ir.  T.  R.       where  the  general  interests  of  justice  do   not  require  it,  even 
though  the  particular  decision  may  be  wrong.    But  the  certificate 
of  Lord  Chancellour  Eldoii,  in  the  case  of  Eagleton  v.  King- 
ston, so  fully  states  the  principles  by  which  the  crown  is  to  be 
governed  in  the  exercise  of  this  important  prerogative,  that  I 
shall  set  it  forth  at  length,  as  I  find  it  in  the  Report.    "  The  case. 
*'  as  established  on  the  part  of  the  memorialists,  does  not,"  says 
his  lordship,  "  furnish  any  such  doubt  respecting  the  sentence 
pronounced  by  the  court  of  delegates,  considered  either  with 
reference  to  the  facts,  which  it  can  be  understood  to  have  de- 
cided upon,  or  with  regard  to  important  points  of  law,  whicl) 
it  may  be  supposed  to  establish,  as  makes  it  expedient,  that 
his  majesty  should  grant  such  commission  of  review,   as  hat' 
been  prayed.     This  commission  is  prayed  of  the  grace  an; 
benignity  of  the  crown.     In  sound  discretion,  by  which  it 
grace  and  benignity  are  guided,  has  upon  obvious  grounds  o* 
publick  expediency  usually  induced  it  to  withhold  commission' 
of  review,  unless  there  are  very  cogent  reasons  for  belieA-ing 
that  the  sentence  sought  to  be  reviewed  is  founded  upon  erroi 
in  fact  or  in  law ;  or,  unless  the  doctrines  of  law,  (a)  upon 
which  the  sentence  is  supposed  to  be  founded,  are  so  question- 
able or  important,  as  to  make  it  clearly  fit,  that  tliey  should 
be  considered  in  the  most  solemn  manner."     His  lordship 
further  stated,  "  that  he  had  not  found  that  the  present  case 
furnished  such   reasons  or  considerations   for  granting   the 
commission  prayed ;  and  that  it  was  not  expedient  or  due  to 
justice,  that  a  commission  should  be  granted  for  reviewing  the 
sentence,"  Sfc. 


Moor,  46 
781.  Dyer, 
273.  Lit, Rep. 

233. 


Matthews  v. 


6i,^.  Eagleton 
>'.  Kingston, 
8  Ves.  4.^8. 
Goodwin  v. 
Giesler,  4  Ves 
an.  notes,  and 
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(a)LordChan- 
cellowr  Lough- 
borough in  his 
certificate  in 
Matthews  v. 
Warner,  4  Ves. 
aio.  advising 
the  crown  to 
grant  a  cora- 
iQi8sion,states, 
that  the  points 
of  law,  which 


arose  on  the  proceedings,  appeared  to  him  to  be  so  important  to  the  publick,  that  it  was  fit 
that  they  should  be  heard  and  determined  in  the  most  solemn  manner. 

The 


(B)  Of  appealing  f7'6m  an  hrfertor  to  a  superior  Court.  485 

The  course  of  proceeding  to  obtain  a'commission  of  review  is  by  4  Ves.  21X. 

petition  {a)  addressed,  not  to  the  king  in  chancery,  but  in  council,  notes,   (o)  No 

statino;  briefly  the  naked  case  of  facts,  and  the  sentence  of  the  costs  therefore 

» „  ,  ,    •  111  1  ^i  •  •  1-1  can  be  given, 

court  01  delegates,  and  that  by  such  sentence  the  petitioner  thinks  jfthg  petition 

himself  aggrieved,  and  praying  that  his  majesty  will  be  graciously  be  dismissed. 
pleased  to  grant  a  commission  of  review  to  re-hear,  re-consider,  5  Ves.  646. 
and  determine  the  said  cause,  directed  to  such  lords  spiritual  and 
temporal,  judges  of  the  common  law,  and  doctors  of  the  civil 
law  of  this  realm,  as  to  his  majesty  in  his  great  wisdom  shall  seem 
meet,  with  the  usual  clause  of  quorum,  &c. 

An  order  then  issues  from  the  council  to  the  lord  chancellour 
to  inquire  into  the  merits  of  the  petition,  and  to  report  his  opinion 
to  his  majesty.  In  consequence  of  that  order  the  lord  chancel- 
lour hears  the  parties  by  counsel,  including  civilians,  and  makes 
his  report  to  his  majesty,  whether  it  will  be  reasonable  and  proper 
for  his  majesty  to  grant  a  commission  of  review  according  to  the 
prayer  of  the  petition.  If  the  report  is  in  favour  of  the  petition, 
an  order  issues  from  the  king  in  council,  directing  the  lord  chan- 
cellour to  cause  such  commission  to  be  prepared  in  the  usual 
manner  under  the  great  seal.  The  commission  is  directed  to 
new  delegates,  including  lords  spiritual  and  temporal,  judges  of 
the  common  law,  and  doctors  of  the  civil  law ;  and  in  order  to 
make  a  final  decree  or  sentence,  one  at  least  of  each  class  is 
directed  by  the  commission  to  attend. 

A  commission  of  review,  it  seems,  has  been  granted,  with  a  Thwaites  v. 
clause  permittino'  new  pleas  and  new  proofs;  but  the  memorial  Smith,  A.  D, 
,      11^  i'^  >     1  •'•  1     1       ij         ^  •      1746.  8Ves, 

should  expressly  pray  such  a  commission,  and  snouid  contain  ^^^_ 

allegations  and  matters  upon  which  tliat  special  prayer  ought  to 
be  addressed  to  his  majesty;  and  the  grounds  upon  which  it 
could  be  complied  with.|| 


(B)     Of  appealing   from    an    inferior    to    a  superior 

Court. 

T7VERY    subject  has  a  right  to  appeal,    and  e\ery  superior  4  Inst.  340. 

court,  enabled  by  law  to  hear  and  determine  such  appeal,  is 
obliged  to  receive  the  same,  and  after  such  appeal  duly  made, 
the  inferior  court  is  tied  up  from  proceeding  any  farther  in  the 
cause. 

By  24  H.  8.  c.  1 2.  from  the  archdeacon's  court  the  appeal  is 
to  the  bishop  of  the  diocese ;  but,  when  the  cause  is  commenced 
before  an  archdeacon,  or  any  archbishop  or  his  commissary,  the 
appeal  must  be  to  the  court  of  arches. 

And  by  the  said  statute,  from  the  bishop  of  the  diocese,  his 
chancellor,  or  commissary^  the  appeal  is  to  the  archbishop  of 
either  province  respectively. 

By  25  H.  8.  c.  19.  the  appeal  from  the  prerogative  comi  is 
to  the  king  ia  chancery,  who  appoints  delegates  by  commission 
to  hear  and  determine  the  appeal. 

I  i  -3  And 
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(a)  But  by  And  it  seems  by  the  said  statute  that  an  appeal  from  the  arches 

34 H.  8.  c.  12,,  jg  (.y  jjg  iQ  j-],g  /^\  y.-       jj^  chancery. 

such  appe  il  IS  ^    '        o  J 

to  be  to  the  archbishop;  and  so  is  4  Inst.  341.  But  vide  Carth.  169.,  that  an  appeal  does  not 
lie  from  the  dean  of  the  arches  to  the  archbishop  as  visitor,  because  they  are  one  and  the 
same  J  at  least  it  would  be  but  appealing  from  the  deputy  to  the  principal. 

Also,  by  25  H.  8.  c.  19.  appeals  from  the  court  of  peculiars, 
or  places  exempt,  which  were  before  to  the  see  of  Rome,  shall 
be  henceforth  into  the  chancery,  and  shall  be  there  determined 
before  commissioners  of  delegates  under  the  great  seal,  S^x. 

4  Inst.  339,  If  the  matter  concerns  the  king,   the  appeal  must  be  to  the 

340-  higher  house  of  convocation  of  that  province. 

4  Inst.  339.  By  24  H.  8.  c.  12.  and  25  H.  8.  c.  19.  all  appeals  from  a  de- 

finitive sentence  must  be  within  15  days. 

4  Inst.  340.  By  25  H.  8.  c.  19.  there  shall  be  no  appeal  to  the  see  of  Borne, 

Vide  title  under  pain  of  a  prizmu?itre. 

PrcBmumre. 

(C)     Of  citing  one   out  of  his  own  Diocese :    And 
herein  of  the  Boundaries  of  their  Jurisdiction. 

T5  Y  23  H.  8.  c.  9.  it  is  enacted,  "  That  no  manner  of  person 
"  shall  be  from  henceforth  cited,  or  summoned,  or  otherwise 
*'  called  to  appear  by  himself,  or  herself,  or  by  any  procurator, 
*'  befoi'e  any  ordinary,  archdeacon,  commissary,  official,  or  any 
*'  other  judge  spiritual,  out  of  the  diocese  or  peculiar  jurisdiction, 
*'  where  the  person  which  shall  be  cited,  summoned,  or  otlier- 
*'  wise  (as  is  aforesaid)  called,  shall  be  inhabiting  and  dwelling  at 
"  the  time  of  awarding  or  going  forth  of  the  same  citation  or 
*'  summons,  except  that  it  shall  be  for,  in,  or  upon  any  of  the 
*'  cases  or  causes  hereafter  written,  that  is  to  say,  for  any  spiri- 
**  tual  ofience  or  cause,  committed  or  done,  or  omitted,  for- 
*'  flewed,  or  neglected  to  be  done,  contrary  to  right  or  duty,  by 
*'  the  bishop,  archdeacon,  commissary,  official,  or  other  person, 
*'  having  spiritual  jurisdiction,  or  being  a  spiritual  judge,  or  by 
*'  any  other  person  or  persons  within  the  diocese,  or  other  juris- 
*'  diction  whereunto  he  or  she  shall  be  cited,  or  otherwise  law- 
*'  fully  called  to  appear  and  answer. 

§  3.  "  And  except  also  it  shall  be  by  or  upon  matter  or  cause  of 
*'  appeal,  or  for  other  lawful  cause,  wherein  any  party  shall  find 
*'  himself  or  herself  grieved  or  wronged  by  the  ordinary  judge, 
"  or  judges  of  the  diocese  or  jurisdiction,  or  by  any  of  his  sub- 
**  stitutes,  officers  or  ministers,  after  the  matter  or  cause  there 
*'  first  commenced,  and  begun  to  be  shewed  unto  the  archbishop 
*'  or  bishop,  or  any  other  having  peculiar  jurisdiction,  within 
*'  whose  province  the  diocese  or  place  peculiar  is ;  or  in  case 
*'  that  the  bishop,  or  other  immediate  judge  or  ordinary,  dare 
**  not,  nor  will  not  convent  the  party  to  be  sued  before  him; 
*'  or  in  case  that  the  bishop  of  the  diocese,  or  the  judge  of  the 
*'  place,  within  whose  jurisdiction,  or  before  whom,  the  suit  by 
^  this  act  should  be  coniniejiced  and  prosecuted,  be  party  di- 

"  rectly 
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**  rectly  or  indirectly  to  the  matter  or  cause  of  the  same  suit ;  or 
"  in  case  that  any  bishop  or  any  inferior  judge,  having  under 
"  him  jurisdiction  in  his  own  riglit  and  title,  and  by  commission, 
*'  make  request  or  instance  to  the  archbishop,  bishop,  or  other 
"  superior  ordinary  or  judge,  to  take,  treat,  examine,  or  deter- 
"  mine  the  matter  before  him  or  his  substitutes ;  and  that  to  be 
"  done  in  cases  only  where  the  law  civil,  or  canon,  doth  affirm 
"  execution  of  such  request  or  instance  of  jurisdiction  to  be 
"  lawful  or  tolerable;  upon  pain  of  forfeiture  to  every  person, 
"  by  any  ordinary,  commissary,  official,  or  substitute,  by  virtue 
"  of  his  office,  or  at  the  suit  of  any  person,  to  be  cited  orothcr- 
"  wise  summoned  or  called,  contrary  to  this  act,  of  double 
"  damages  and  costs,  for  the  vexation  in  that  behalf  sustained, 
"  to  be  recovered  against  any  such  ordinary,  commissary,  arch- 
"  deacon,  official,  or  other  judge,  as  shall  award  or  make  process, 
"  or  otherwise  attempt  or  procure  to  do  any  thing  contrary  to 
"  this  act,  by  action  of  debt  or  action  upon  the  case,  accord- 
*'  ing  to  the  course  of  the  common  law  of  this  realm  in  any  of 
**  the  king's  high  courts,  or  in  any  other  competent  temporal 
"  court  of  record,  by  original  writ  of  debt,  bill,  or  plaint,  in 
*'  which  action  no  protection,  other  than  such  as  shall  be  made 
*'  under  the  king's  great  seal,  and  signed  with  his  sign  manual, 
**  shall  be  allowed ;  neither  any  wager  of  law,  nor  essoin  shall 
'*  be  admitted;  and  upon  pain  of  forfeiture  for  every  person  so 
"  summoned,  cited,  or  otherwise  called,  (as  is  abovesaid)  to 
*'  answer  before  any  spiritual  judge  out  of  the  diocese,  or  other 
*'  jurisdiction,  where  the  said  person  so  dwelleth,  or  is  resident,  or 
**  abiding,  i  ol.  sterling ;  the  one  half  tlicreof  to  be  to  the  king  our 
"  sovereign  lord ;  and  the  other  half  to  any  person  that  will  sue 
'*  for  the  same  in  any  of  the  king's  said  courts,  or  in  any  other 
*'  the  said  temporal  courts,  by  writ,  information,  ^c. 

§  4.  "  Provided,  that  it  shall  be  lawful  to  every  archbishop  of 
"  this  realm  to  call,  cite,  and  summon  a,ny  person  or  persons 
"  inhabiting  or  dwelling  in  any  bishop's  diocese  within  his  pro- 
**  vince  for  causes  of  heresy,  if  the  bishop  or  other  ordinary 
"  immediate  thereunto  consent,  or  if  that  the  same  bishop,  or 
"  other  immediate  ordinary  or  judge,  do  not  his  duty  in  puivish- 
*'  ment  of  the  same. 

§  5.  "  Provided  also,  that  this  act  shall  not  extend  in  any  wise 
**  to  the  prerogative  of  the  most  reverend  father  in  God  the 
**  Archbishop  of  Canterbury,  or  any  of  his  successors,  of  or  for 
"  calling  any  person  or  persons  out  of  the  diocese  where  he  or 
"  they  be  inhabiting,  dwelling,  or  resident,  for  («)  probate  of  {a)  Godb.  214, 
"  any  testament  or  testaments,  any  thing  in  this  act  contained  to  Extends  onlj 
«  the  contrary.  of'^fJ 

§  7.  "  Provided  also,  that  this  act  be  not  any  way  hurtfiil  or 
"  prejudicial  to  the  Archbishop  of  York,  nor  to  his  successors,  of, 
"  for,  or  concerning  the  probate  of  testaments  within  his  province 
**  and  jurisdiction,  by  reason  of  any  prerogative ;  any  thing  in 
**^  this  act  to  the  contrary  notwithstanding." 

I  i  4  In 
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In  the  construction  of  this  statute  the  following  opinions  have 
been  holden,  that  the  Archbishop  of  Canterbury  cannot  cite  a 
person  livinfr  in  Essex  into  the. court  of  arches  holden  in  London, 
for  subtraction  of  tithes,  althougli  Essex  be  within  the  diocese 
oi  London ;  and  that  this  statute,  hkeall  other  acts  of  parliament, 
shall  be  expounded  by  the  judges  of  the  common  law,  although 
they  relate  to  spiritual  persons  and  affairs;  and  that  wherever  an 
13  Co.  4,  5.,      act  of  parliament  prohibits  the  doing  of  a  thing,  any  court  acting 

contrary  may  be  restrained  by  prohibition. 
Lev.  96.  &  If  a  person  inhabiting  v/ithin  one  diocese  doth  subtract  and 

^R*?^'  ^V'  with-hold  his  tithes  within  another  diocese,  a  suit  may  be  com- 
37  Hard  421  '^^^"^^d  ^^^  prosecuted  in  the  court  of  the  bishop,  in  whose 
Winch  Ent.  diocese  the  tithes  are  so  subtracted,  and  the  party  so  subtracting 
570.  a.  Cro.  his  tithes  may  be  there  cited  and  summoned,  although  inhabiting 
Car.  9  7.  Roll,  within  another  diocese. 
Rep.  329. 

Carth.  476.  Machin  and  Moulton,  S.  P.  adjudged,  for  diocese  in  this  statute  signifies  juris- 
diction, and  it  is  the  locality  of  the  lands  which  gives  jurisdiction,  althougb  the  nrjaxim  in  the 
civil  law  is  forum  sequitur  reum.    5  Mod.  450.  S.  C.     2  Salk.  549.  S.  C. 

Vent.  233.  So,  a  suit  for  a  legacy  may  be  in  the  diocese  where  the  will  is 

3  Keb.  619.      proved,  although  the  defendant  lives  in  another  diocese,  and  the 
LU^'e  poin?/'    ^^^^"g  of  him  out  of  such  diocese  is  not  within  the  statute. 
Salk.  164.  So,  where  A.^  and  others,  who  lived  in  the  diocese  of  Litchfield 

i^r^'^  A^H*  ^^^  Coventry^  but  occupied  lands  in  the  diocese  oi  Peterborough, 
there  said  that  ^^^^  taxed  in  the  parish  where  they  occupied  lands  for  the  new 
a  prohibition  casting  of  the  bells  of  the  church ;  and,  upon  refusal  to  pay,  a 
was  granted,  suit  was  commenced  against  them  in  the  diocese  of  Peterborough; 
because  but  a  jj  ^^.^^  holden,  that  occupying  lands  m.ade  them  inhabitants,  and 
charge^and  ^'^''^  ^^^^  citing  of  them  into  the  diocese  where  the  lands  lay,  and 
not  like  the  J"  respect  to  wiiich  they  were  chargeable,  was  not  within  the 
repairing  of  statute;  also,  that  bells  were  more  than  a  mere  ornament,  which 
the  church,  tj^g  inhabitants  weie  bound  to  repair, 
which  IS  a  real  ^ 

charge  upon  the  land,  let  the  o\TOer  live  where  he  will. 

13  Co.  4.  My  Lord   CoJce  says,  that  by  this  statute  the  archbishop  is 

R^''^h'^-^"'  I'educcd  to  a  proper  diocese,  or  peculiar  jurisdiction,  unless  it 
case.  ^^  ^^  five  cases;  as  ist.  In  default  of  the  ordinary.     2dly,  In 

(a)  On  sug-  case  of  appeal,  sdly,  Or  in  case  the  ordinary  dares  not,  or 
gestion  that  will  not,  convene  the  party.  4thly,  Or  if  the  ordinary  be  party 
sued  out  of  to  the  suit  below.  5thly,  In  case  («)  of  instance  and  request  by 
the  dbces^e,      the  ordinary. 

the  court  grants  a  prohibition;  but,  if  it  appears  upon  proof  that  it  was  upon  request  to  the 
archbishop,  according  to  the  exception,  the  prohibition  will  be  stayed.  5  Mod.  71.  Godb. 
214.  Latch.  180.  —  The  party  in  alleging  b;ich  request  need  not  shew  the  matter  specially, 
that  it  might  appear  to  have  been  of  a  spiritual  nature,  nor  that  the  request  was  under  seal. 
Cro.  Car.  162.  —  The  request  may  be  from  a  peculiar  to  the  ordinary  of  the  diocese.  Cro. 
Car.  162.  —  But  whether  from  a  peculiar  court,  or  from  the  archdeacon's  court  immediately 
to  the  archbishop,  DJcfe  Hob.  16.  186.    Sid.  90.    5  Mod.  238,  239.^   2R0.  Rep.  446. 

12  Co.  76.  The  party  who  is  cited  out  of  his  diocese  must  move  for  a 

Hetl.  19.  Cro.  prohibhion  before  sentence;  for  by  litigating  the  matter  in  that  /j 
''  court,  he  submits  to  the  jurisdiction. 

But, 
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But,  if"  upon  the  iace  of  the  hbel  it  appears  that  the  party  is  Carth.  24, :s- 
au  inhabitant  at  a  place  out  of  the  diocese,  there  the  libel  is  Jelo 
de  se,  and  in  such  case  the  sentence  makes  no  alteration. 

Yet  in  a  case  where  A.  who  in  the  libel  was  named  of  D.  in  Carth.  34- 
Hampshire,  which  is  known  to  be  within  the  diocese  of  Win- 
chester, was  cited  into  the  diocese  of  London,  though  affidavits 
were  offered  of  that  matter,  yet  being  after  sentence,  the  court 
held,  that  they  could  not  take  any  notice  within  what  diocese 
D.  in  Hampshire  was,  for  they  could  not  ex  officio  take  notice 
of  the  limits  of  bishopricks,  but  they  should  now  take  it  to  be 
within  the  proper  diocese. 

The  boundaries  of  all  jurisdictions  shall  be  determined  in  the  2  Roll.  Abr. 

king's  temporal  courts.     So,  if  the  question  be,  whether  in  such  291.    Several 

a  place  there  be  a  peculiar  iurisdiction  exempt  from  the  ordi-  "^^f^^^^^, 
1  •      1    11    I    *^i  -11       1       1-5  1  purpose, 

nary,  this  shall   be  determnied  by  the  kmg  s  temporal  courts ; 

for  it  would  be   unreasonable  that  the  archbishop,  or  bishop, 

should  be  judge  in  his  own  cause ;  and  if  they  take  upon  them  to 

determine  any  of  those  matters,  a  prohibition  will  be  granted. 

(D)  In  what  Cases  the  EccTesiastical  Courts  are  al- 
lowed to  have  Jurisdiction. 

TTHE  statute  13  E.  i.  called  the  statute  of  Circumspecte  agatis, 

and  9  E.  2.  called  Articuli  cleri,  are  the  most  ancient,  as  well 

as  the  principal  statutes,  which  declare  in  what  cases  the  eccle- 

:jiastical  courts  shall  have  jurisdiction. 

The  words  of  the  first  are,  "  The  king  to  his  judges  sendeth  (d)TlieBi3hop 

"  greeting.     Use  yourselves  circumspectly  in  ail  matters  con-  oiNonmch'n 

"  earning  the  Bishop  of  {a)  Norwich  and  his  clergy,  not  punish-       ^  P"*"  *°^ 

''  ing  them  if  they  hold  plea  in  court  chri^^tian,  of  such  things  as  forlt  extend- 

'•  be  (6)  merely  spiritual,  that  is,  to  wit,  of  penance  injoined  eth  to  all  the 

'•  by   prelates    for   deadly   sin,    as  fornication,    adultery,    and  bishops  within 

"  (6-)  such  like,  for  the  which  sometimes  corporal  penance,  and  *^^^  realm. 

'•  sometimes  [d)  pecuniary  is  injoined,  especially  if  a  freeman  be  pt"woul/* 

"  convict  of  such  things.    Item,  if  prelates  do  punish  for  leaving  seem  to  have 

"  the  church-yard  unclosed,  or  for  that  the  church  is  {e)  un-  heen  occasion- 

"  covered,  or  not  conveniently  decked;  in  which  cases   none  ^'^. ^^  ^^^^^ 
£c     »i  1      -    •    •       1  I     .  •  T  T/.  i'Uit  or  matter 

"  otiier  penance  can  be  mjoined  but  pecuniary.     Item,  If  a  par-  then  depend- 

"  son  demand  of  his  parishioners  (/)  oblations  or  [g]  tithes  due  ing  in  the 

"  or  accustomed;  or  if  any  parson  do  sue  against  another  par-  king's  courts 

"  sou  for  tithes  greater  or  smaller,  so  that  the  fourth  part  of  the  ^f^pecting  the 

*'  value  of  the  benefice  be  not  demanded.     Item,  If  a  parson  dergyoTthis 

"  demand  mortuaries  in  places  where  a  mortuary  hath  been  diocese.    It 

"  used  to  be  given.     Item,  If  a  prelate  of  a  church,  or  patron,  begins  in  se- 

*'  [h)  demand  of  a  parson  a  pension   due  to  him;  all  such  de-  Hlf^^^^^ 

"  mands  {i)  are  to  be  made  in  a  spiritual  court.     And  for  laying  ^Rex  talibus 

«  {k)  violent  hands  on  a  clerk.     And  in  cause  of  defamation,  it  Judkibus  salu- 

«  hath  been  granted  already  that  it  shall  be  tried  in  the  spiritual  i^^-'  and  the 

«  court,  when  money  is  not  demanded;  but  a  thing  done  (/)  for  ^"j-dst/^^^go- 

«  punishment  of  sin,  and  likewise  for  breaking  an  oath  (m).     In  as  irfome """' 

«  all 
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MSS.  de nego'  <«  all    cases    afore    rehearsed,  the    spiritual    judge   shall    have 
ins  tangenti-      a  power  to  take  knowledge,  notwithstanding  the  king's  prohi- 

this  conjee-       "  ^ition.     {ll) 

ture.  Ti  ere  was  a  doubt  at  one  time  whether  this  were  a  statute,  it  having  bee" 
suggested  that  it  waS  made  by  the  prelates  themselves.  But  Lord  Coke  admits  that 
it  is  to  be  found  as  a  statute  in  the  books  oi  the  common  law ;  and  it  is  expressly  so 
called  in  the  act  of  2  &  3  E.  6.  c,  13.  §  15,  concerning  tithes.  Ibid.\\  {b)  As  heresy,  schism, 
holy  orders,  and  suchlike,  z  Inst.  488.  (c)  As  incest,  solicitation  of  chastitj^  2  Inst.  488. 
{d)  Must  be  intended  by  way  of  commutation  of  penance,  (e)  This  doth  not  extend  to  a 
private  chapel  which  a  man  has  to  his  own  use,  nor  to  the  chancel,  which  is  to  be  repaired 
by  the  parson,  a  Inst.  489.  (/)  ||  The  Cotton  MS.  which  is  followed  in  Runnington's  edi- 
tion of  the  statutes,  is  short  in  this  clause.  It  has  only  these  words  :  "  Ilevi,  si  Rector  petaf 
decimam  majorem  vel  minorem,  dummodo  non  petatur  quarta  jjars  aVicujus  ecclesu^y  But  in 
MS.  Harl.  667.  and  several  other  manuscripts,  we  have  these  further  words :  "  Item,  si 
Rector  petat  versus  parocluanos  ohlationes  et  decimas  debitas  et  ronsuetas,  vel  si  Hector  agal 
contra  Rectorem  de  decimis  majoribus  vel  minoribiis,  duiumodo  non  petatur  quarta  pars  valoris"\\ 
(g)  For  this  vide  title  Tithes,  (h)  \\"  Vel  advocatus,"  omitted  in  MS.  Cotton,  (i)  In  MS. 
Cotton,  instead  of  "  petitiones,"  we  read  "  pensiones."||  (/.•)  The  suit  must  be  pro  sahde 
animcB ;  and  therelbre,  if  the  clerk  sue  in  the  court  christian  for  damages  for  the  battery,  he 
incurs  a  j)ra;nu(nire,  for  the  ecclesiastical  judge  ought  to  proceed  only  to  correct  the  sin. 
3  Inst.  492.  —  If  a  clerk  be  arrested  by  process  of  law,  he  cannot  for  this  sue  in  the  ecclesi- 
astical coui't.  2  Inst.  492.  —  If  a  clerfrvTiian  be  only  assaulted,  no  remedy  is  to  be  had  in  the 
spiritual  court,  but  in  the  common  law  courts,  (jro.  Eliz.  753.  Pryn's  case.  (/)  \\But  the 
suit  is  prosecuted,  scd  agatur  ad  correctionem  peccati.  (m)  Et  similis  'profidei  lesione,  omitted  in 
MS.  Cotton,  [n)  What  follows  in  Runnington's  edition  is  given  in  the  old  printed  translations 
as  a  separate  instrument  of  uncertain  date,  intituled,  "  Articles  against  the  king's  prohibi- 
tions." In  Tottell's  Magna  Charta,  printed  in  1556,  this  is  said  to  be  parcel  of  the  Statute 
De  Articulis  Cleri,  9  Ed.  11.  See  that  statute,  chapters  i,  2,  and  3.  The  MS.  Harl.  395. 
and  other  manuscripts  agree  with  the  old  printed  copies  in  giving  the  statute  Circu7nspecte 
agatis  as  a  separate  instrument.  MS.  Harl.  667.  and  other  manuscripts,  unite  the  two  instru- 
ments. || 

For  the  expo-  The  statute  Artiadi  cleri,  or  9  E.  2.  enumerates  several  cases 
sition  of  this  jjj  which  the  spiritual  courts  shall  have  jurisdiction;  particularly 
2  Inst. '509  to  ^^  ^°  tithes,  obventions,  oblations,  mortuaries,  redemption  of 
639.  penance,  violent  laying  of  hands  on  clerks,  defamation;  in  which 

cases  the  king's  prohibition  shall  be  of  no  force. 
(_a)  Matters  Matters  testamentary,   as   the  granting  of  probate  of  wills, 

testamentary  granting  of  administration,  Sec,  are  of  ecclesiastical  (a)  conusance, 
are  witnm  tne  ^^^  -^^  these  they  may  proceed  according  to  the  ecclesiastical 
jurisdiction  of   ,  i    i     •  *^     1     n  1  P-  i  11.. 

the  spiritual      ^^^'  ^^^  their  sentences  snail  be  presumed  just  and  agreeable  to 

courts  by  the    such  law,  though  [b)  contrary   to  the  rule  and  reason  of  the 
custom  of         common  law. 
England, and 

not  by  the  ecclesiastical  law.  Lynwood,  174.  voc.  Approbatio.  Vide  Salk.  37.  —  Anciently 
the  probate  of  testaments  was  in  the  county  courts.  Lamb.  Saxon  Laws,  iii.  where  the  bishop 
and  sheriff  sat  together.  Wilkins,  78.  Lamb.  Saxon  Laws,  64.  William  the  Conqueror 
first  separated  the  ecclesiastical  from  the  civil  jurisdiction;  yet  his  charter  does  not  mention 
matters  testamentary,  or  the  probate  of  wills,  to  be  of  ecclesiastical  conusance,  but  only  says, 
that  the  crimes  that  were  to  be  prosecuted  pro  salutcB  anivuB  were  to  be  of  that  conusance. 
Selden,  Eadm.  167.  But  afterwards  the  ecclesiastical  courts  obtained  a  jurisdiction  herein, 
the  clergy  having  persuaded  the  people  that  every  disposition  of  the  testator  was  gratuitous 
and  charitable,  and  to  be  disposed  of  by  the  executor,  for  the  good  of  the  soul  of  the  party 
deceased.     Selden,  Eadm.  168.     9  Co  38.    (6)  4  Co.  29.     7.C0.47. 

5  Co.  73.  b.  Although  the  spiritual  court  hath  conusance  of  the  probate  of 

a  Roll.  Abr.  testaments,  yet  if  (c)  a  court-baron  hath  had  probate  of  wills 
by^the  custom  ^^^^  ^^^  ^^  mind,  and  hath  always  continued  that  usage,  every 
o( London,  the  will  within  the  precincts  thereof  must  be  proved  there  -^  and  if 

tlie 


(D)  In  *what  Cases  the  Ecclesiastical  Courts,  ^c.  49  i 

the  spiritual  courts  take  upon  them  to  grant  the  probate  of  any  government  of 

such  will,  a  prohibition  lies.  SSYpt 

sons  dying  in  London,  belongs  to  the  mayor  and  aldermen  of  London;  and  if  any  suit  be 
commenced,  or  proceedings  had  in  the  ecclesiastical  court,  for  any  matter  within  such  regu- 
lation, a  prohibition  lies.     5  Co.  734.     «  Inst,  249.  660.     March,  107. 

If  the  will  is  proved  in  the  ecclesiastical  court,  that  court  has  9  Co,  38. 
executed  its  authority,  and  the  (a)  executors  must  sue  in  the  Henslow's 
temporal  courts  to  get  in  the  estate  ot  the  deceased.  ^^.  J^^  ^^^-^^ 

nistrator  must  sue  for  the  goods  of  the  intestate  in  the  temporal  courts,  for  the  ecclesiastical 
courts  cannot  try  the  property  of  goods,  2  Roll.  Abr.  387.  Say  and  Harwood ;  and  a  pro- 
hibition granted  for  such  a  suit. 

.    As  the  ecclesiastical  courts  have  now  the  probate  of  testaments,  (b)  Raym.  406, 
they,   as  incident  to  such  jurisdiction,  have  power  to  determine  407-    2  Roll, 
all  those  matters  that  are  necessary   to  the   authenticating  of  Hard.^??!. 
every  such  testament;  therefore,  (b)  if  the  seal  of  the  ordinary  (c)  But  it  may 
appears,  it  cannot  be  suggested  or  given  in   (c)  evidence  in  the  be  given  in 
common  law  courts,   that  the  will  was  forged,  or  that  the  testa-  evidence  that 
tor  was  no7i  compos,  or  that  another  person  was  executor ;  for  foreed%7the 
of  these  they  had  a  proper  jurisdiction,  and  the  remedy  must  be  ^iu  repealed, 
by  appeal.  or  that  there 

were  bona  nO' 
tabilia,  because  that  is  not  in  contradiction  to  the  real  seal  of  the  courts,  but  admits  the  seal 
and  avoids  it.  Lev,  235,  236.  Vaugh.  307.  Show.  293,  Salk.  36.  Comb.  185.  Skin.  299. 
Holt,  305.      Vide  infra  tit.  Executors  and  Administrators  (E). 

Although  regularly,  where  the  spiritual  courts  have  conu-  a  Roll.  Abr. 
sance  of  the  principal,  they  shall  have  conusance  of  the  incidents  39I"  2.99- 
and  accessaries;  yet,  if  the  incident  is  a  matter  merely  tern-  ^^Qq^^^. 
poral,  or  if  a   temporal  matter  be  pleaded  in  bar  of  an  eccle-  Hetley,  87. 
siastical  demand,  they  must  proceed  in  the  ecclesiastical  court  2  Inst.  608. 
according  to  the  temporal  law;    otherwise  they  will  be  pro-  Lynwood,!;^, 

hibited."  ^"'•''': 

As,  if  payment  be  pleaded  in  bar  of  a  legacy,   and  there  be  Cro.  Ehz.  88. 

-  but  one  witness,  which  the  ecclesiastical  court  will  not  admit,  ^^^-     l^^^f' 
•m  i-i  •  *  11  I    son,  Einci  i-ics* 

because  then-  law  requires  two  witnesses ;  there  the  temporal  borow,  ad- 

tourts  will  prohibit  them,   because  it  is  a  matter  temporal,  that  judged. 

bars  the  ecclesiastical  demand.  [^  Ventr.  291. 

S.  P.    Shatter 
V.  Friend,  i  Show,  158.  172.  S.P.     Comb.  160.  S.  C.    Holt,  752,  S.C.     a  Salk,  547-  S.  C] 

3  Mod,  283.  S.  C.     I  Raym.  220.  S.  C.  cited.     Carth.  142.  S.  C.  adjudged. But  it  is  not 

sufficient  ground  for  a  prohibition,  to  suggest  that  the  spiritual  court  objected  to  the  credi- 
bihty  of  a  witness,  nor  to  suggest  that  the  plaintiff"  had  only  one  witness  to  prove  the  fact, 
unless  that  he  allege  that  he  offered  such  proof,  and  it  was  refused  for  insufficiency.  Carth. 
US,  144- 

But,  if  there  be  only  one  witness  to  prove  a  nuncupative  will,  Carth.  143. 

and  the  ecclesiastical  court  refuse  the  (d)  probate  thereof,  be-  f^!"^^'  .f 

cause  to  every  such  will  their  law  requires  two  witnesses,  no  ,.,.vo^^.^t'ion  of 

prohibition  lies;  because  there  is  no  other  way  of  authenticating  su^h  a  will  is 

such  will  but  in  the  spiritual  court,  and  this  being  the  principal  pleaded,  and 

matter,  they  had  conusance  thereof.  proved  by  one 

•^  witness,  and 

they  refuse  the  plea  for  want  of  sufficient  proof,  a  prohibition  will  go,  because  the  revocation 
is  a  temporal  matter.  Yelv.  9a.  by  three  judges  against  two,  ^-  vide  %  KoU.  Abr.  399.  Carth. 
J43.  S.  C.  cited. 

'      If 
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For  tiiis  vide  If  the  spiritual  court  admit  a  will,  but  will  not  give   tiit 

^^^■^ff".''^?'^^  probate  to  the  executor,  because  he  cannot  give  security  for  a 

'iralori'"and  J"^^  administration,  the  temporal  courts  will  grant  a  mandamtis ; 

there,  that  in  ^^^  though  they  are  to  determine  whether  there  be  a  Avill  or  not, 

certain  cases,  yet  if  there  be  a  will,  the  executor  has  a  temporal  right,  and 

the  court  ot     they  cannot  i3ut  any  terms  upon  him  but  what  are  mentioned  in 

Cnancery  Mall   ^j^^  ^^.jjj^ 
compel  exe- 
cutors to  give  security,  infra,  tit.  Executors  and  Administrators.  (A.  6.) 

Skin.  299,  If  an  executor,  after  probate,  becomes  [a)  a  bankrupt,  yet  the 

Salk.  36.^  spiritual  court  cannot  revoke  the  administration  ;  for  ne  is  in- 
executor'be-  ^^"''^*^^^  by  the  testator  who  was  the  proper  judge  of  his  fitness 
comes  non        a»d  sufficiency. 

compos,  the  spiritual  court  may  commit  administration  to  another,  because  that  is  a  natural 
disability.     Salk,  ^d^ 

ib)  Hob.  265.  But  tlie  jurisdiction  of  the  ecclesiastical  courts  is  confined  to 
Cro.J^.  279.  yyjiig  relating  to  goods  and  chattels  only ;  and  therefore  (6)  if  a 
16^  2  Roll!'^  man  gives  lands  to  be  sold  for  the  payment  of  debts,  and  dis- 
Abr,  285.  poses  of  the  money  to  several  persons,  that  cannot  be  sued  for 

ia  the  ecclesiastical  courts,  but  only  in  a  court  of  equity ;  because 

that  is  not  a  legacy  merely  of  goods  and  chattels,  but  it  arises 

originally  out  of  lands  and  tenements. 
Lev.  179,  But,  if  a  rent  be  devised  out  of  a  terrh  for  years,  the  ecclesi- 

Sid.  279.  astical   courts  may  hold  plea  thereof:  for  the  term  for  years 

bemg  only  a  chattel,  is  testamentary,  and,  consequently,  the  rent 

devised  thereout. 

Petit  V.  Smith,       If  a  man  makes  a  will,  and  appoints  Ai  and  B.  his  executors, 

I  P  Wn™^      *°  ^^^^  of  whom  he  gives  five  pounds,  but  makes  no  disposition 

S.  C.  Comb.     ^^   ^'^^  residue  of  his  estate,  the  ecclesiasticjil  courts    cannot 

378.  S.C.  compel  a  distribution  of  (c)  such  residue,  for  they  have  only 

Com.  Rep.  3.     a  jurisdiction  to  order  a  distribution  where  the  party  dies  in- 

S.C.    5Mod.  teltate. 
247.  0.  C. 

and  a  prohibition  granted  accordingly.  (c)  Where  the  courts  of  equity  in  such  case  consi- 
der the  executors  as  trustees  only,  and  compel  a  distribution,  vide  tit.  Executors  and  Administra- 
tors, and  where  they  have  a  concurrent  jurisdiction  with  the  ecclesiastical  courts,  t'irfc?  Chan. 
Ca.  200.     2  Chan.  Ca.  85.  95.     2  Vent,  362.     2  Vern.  47.  76.  Preced.  Chan.  546. 

But  for  this,  Matrimonial  causes,  as  marriage  contracts,  consanguinity,  di- 

vide  tit.^  vorces,  alimony,  8fc.,  are  within  the  jurisdiction  of  the  spiritual 

°  *        court. 
Vide  head  of         Tithes,  oblations,  mortuaries,  and  pensions,  are  of  ecclesiastical 
Tithes.  conusance  ;  but,  if  to  a  demand  of  tithes  the  party  pleads  a  modus 

(d)  As,  if  the  decimandi,  such  custom,  like  all  [d)  others,  must  be  determined  in 
churchwar-  ^\^q  temporal  courts ;  and  if  the  ecclesiastical  courts  take  upon 
a<^ainst  uA  S      them  to  determine  it,  a  prohibition  will  lie. 

for  not  repairing  pait  of  the  church  wall ;  wherein  he  sets  forth,  that  J.  S.  was  seised  of  such 
a  manor,  S)-c.  and  that  the  lords  thereof,  for  the  time  being,  were  by  custom  immemorial  bound 
to  repaii-  part  of  the  wall  ralione  tenures  ;  if  this  custom  be  denied,  a  prohibition  will  be  granted, 
although  after  sentence;  for  on  the  face  of  it,  it  appears  that  the  spiritual  court  had  not  juris- 
diction.   Carth.  2>i'     Vide  Carth.  151. 

But, 
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But,  ii  A.  sues  for  subtraction  of  tithes  in  the  spiritual  court,  Carth.  70. 
and  the  defendant  pleads  a  verbal  composition  for  two  years,  no  g^f^n^^"^^  ^j. 
prohibition  will  be  granted :  and  where  the  ecclesiastical  courts  jumped. 
refuse  a  plea  of  composition  for  life  or  years,  there  is  no  remedy 
but  by  appeal  to  the  arches. 

The  ecclesiastical  courts  have  no  jurisdiction  to  hold  plea  of  2  Roll.  Abr. 
a  matter  of  record;  thereof,  if  the  parson  of  a  church  be  out-  3^-. 
Lawed,  and  the  benefit  of  the  outlawry  be  granted  to  J.  S.,  who 
receives  the  tithes  from  the  parishioners,  and  afterwards  the  par- 
son sue  the  parishioners  for  tithes,  who  plead  the  outlawry  and 
the  grant  to  J.  S.,  a  prohibition  lies  :  for  the  outlawry  is  a  matter 
of  record,  of  which  they  have  not  conusance. 

The  spiritual  courts  cannot  hold  plea  pro  reformoiione  morum  Lev.  138. 
in  a  cause  that  is  criminal  and  (a)  triable  at  our  law;  and,  there-  Sid. 217. 
fore,  they  cannot  hold  plea  pro  reformatione  morum  for  a  legal  ,  ^  ButVhe 
perjury  ;  but  for  perjury  in  their  own  courts  tliey  may  punish.      ^^y  deprive 
for  a  temporary  crime,  Dyer,  293.  though  not  after  the  crime  is  pardoned.    Hob.  Seari'scase. 
Comp.  Incumb.  52,- 

So,  if  the  spiritual  court  proceed  against  a  man  for  writing  a  Comb.  71. 
libel,  a  prohibition  lies ;  for  this  is  an  offence  indictable  at  com- 
mon law. 

If  the  goods  of  a  church  be  stolen,  it  is  sacrilege  and  robbery,  (6)  Bro,  Ap- 
and  the   churchwardens  shall  have   an  {h)  appeal  of  robbery.  peal3r-45-    . 
Also,  (c)  ilie  offender  may  be  libelled  against  in  the  spiritual  ■^^  \Veicome 
court  ^ro  salute  animce  ■$)•  reformatione  moj'inn,  but  not  to  recover  v.Lake,8Mod. 
damages .  3  2  8 .  S.  C. 

cited  arg. 
Sid.  281.  2  Keb.  23.  Kibly  v.  Sambroke,  Keb.  743.  2  Inst.  492.  An  action  at  law  lies  for  a 
battery  on  a  spiritual  person,  as  aUo  a  suit  in  the  spiritual  court  for  irreverence  to  his  character, 
6  Mod.  156.  Ijit  is  no  certain  rule  that  a  thing  triable  at  common  law  h  not  triable  in  the  ec- 
clesiastical court,  as,  laying  violent  hands  on  a  clerk,  a  pension  by  prescription,  &c.  Per  Cur, 
3  Lev.  1 7. 1)      Fide  infra,  tit.  p7-ohibition  (L.) 

(E)  How  they  are  to  proceed,  as  to  those  Matters 
in  which  they  have  a  Jurisdiction,  otherwise 
will  be  controLiled  by  the  Temporal  Courts. 

HTHE  ecclesiastical  jurisdiction  is  derived  from  the  common  law ;  4  Co.  29.  a. 
but  the  form  of  the  proceedings,  and  the  coercive  power  ?  Co.  42.  b. 


exercised  in  the  ecclesiastical  courts,  are  after  the  form  of  the  ^R^'if''^,*-^^^' 
canon  or  civil  law;  and,  therefore,  the  judges  of  the  common  law  jog'^-nq 
—ill  give  credit  to  their  proceedings  and  sentences,  in  matters  in  * 


which  they  have  a  jurisdiction,  and  believe  them  consonant  to 
the  law  of  the  holy  church,  although  against  the  reason  of  the 
common  law ;  and  if  there  be  a  gravame?i,  it  must  be  redressed 
by  appeal. 

They  may  cite  the  members  of  a  corporation  by  their,  christian  Skin.  27 
names  and  name.s  of  baptism,  for  a  duty  due  fi-om  them  in  thair 
corporate  capacity,  as  a  rate  for  not  repairing  a  church ;  for  they 
have  no  distringas  as  at  common  law,  by  which  they  may  take 

their 
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their  lands  or  goods,  and  therefore  must  proceed  against  them  in 

their  natural  capacity. 
5  Mod.  449.  A  citation  may  be  served  on  a.  SioiJat/,  or,   according  to  the 

Carth.504.  custom  of  the  ecclesiastical  court,  it  may  be  fixed  to  the  church- 
706  a%"^'  ^°°^  ^^  ^  Sundai/ ;  and  this  shall  not  be  said  to  be  restrained  by 
izModtajj.      t^6  29  Car.  2.  c.  7.  which  prohibits  the  serving  of  any  process 

whatsoever  upon  a  Sunday,  except  in  cases  of  treason,  felony,  or 

breach  of  the  peace. 
I^edinas^r"  ^^  *^^  ^^  ^^^'  """  ^'  ^^-  ^4.  it  is  enacted,  «  That  it  shall  not 

o^«o"betbre  *'  ^^  lawful  for  any  archbishop,  bishop,  vicar  general,  chan- 
this  statute,  "  cellour,  commissary,  or  any  other  spiritual  or  ecclesiastical 
mde  Cro.  Eliz.  "  judge,  officer  or  minister,  or  any  other  person,  having  or  ex- 
201.  Cro.Car.  «  ercising  spiritual  or  ecclesiastical  jurisdiction,  to  tender  or 
755!  pi  iTA  ''  administer,  mito  any  person  whatsoever,  the  oath  usually  called 
Cro.  Ja.37.  "  the  oath  ex  officio,  or  any  other  oath,  whereby  such  person,  to 
Jones,  257.  "  whom  the  same  is  tendered  or  administered,  may  be  charged  or 
And  for  the  «  compelled  to  confess,  or  accuse,  or  to  purge  him  or  herself^  of 
of"this"statute  "  ^"^  Criminal  matter  or  thing,  whereby  he  or  she  may  be  liable 
vide  Sid.  232.  "  ^^  ^"y  censure  or  punishment." 
Mod.i8j.     ioMod.349.     Ld.Raj-m.  263.468.     zLd.Raym.  767.     zMod.  118.    Vent.41. 

^  ^°p  i''^^'^'        ^^  ^  VLiVcc\  is  proceeded  against  in  the  spiritual  court  for  defa- 
case     ^  ™"  ^  ni'^^tion,  and  the  libel  charges  that  he  spoke  such  and  such  words, 
aid  in  effectu  consimilia,   although   a  declaration  at  law,  in  this 
form,  would   be  naught  for  incertainty;  yet  the  libel  is  good, 
being  according  to  the  course  of  the  ecclesiastical  court. 
,  %  Roll.   Abr.         If  one  sues  in  the  spiritual  court  for  a  legacy,  and  the  executor 
r'^^^B  t  where  ^^^  pleads  that  he  hath  not  assets  beyond  the  debts  due  from  the 
an  executor      testator,  and  the  plea  {b)  is  refused,  a  prohibition  lies, 
pleaded  plenemcnt  administer,  and  the  plea  was  refused,  a  prohibition  was  moved  for,  but 
denied  being  a  matter  of  ecclesiastical  conusance.     Sid.  274.     Keb.  939.     Saunderson's  case, 
i$-  vide  Xoy,  77.     Latch.  114.    (6)  That  there  must  be  an  affidavit  of  such  refusal.     Skin.  20. 

Vent.  252.  If  the  spiritual  court  refuses  to  give  a  copy  of  the  libel,  a  pro- 

6  Mod.  308.      jiibition  will  be  granted  quomque;  but  there  must  be  an  affidavit 

that  such  copy  was  demanded  and  refused. 
iiCo.  44.  a.  The  ecclesiastical  court  can  (c)   neither  fine,    imprison,   no: 

4  Inst.  324.       amerce;  for  their  jurisdiction  being  founded  on  the  canon  or 
rcVThev  have  ^^^^  ^^^'  t'^eir  proceedings  are  only  by  ecclesiastical  censures, 
but  two  sorts  of  punishment,  penance  and  costs,  which  first  may  be  commuted  or  dispensed 
with  for  money.     5  Mod.  70. 

%  Roll.  Abr.  If  a  man  be  sued  in  the  ecclesiastical  court,  and  the  judge  take 

-^°*'  an  obligation  from  him  that  he  will  perform  the  sentence,  a  pro- 

hibition lies;  for  if  it  be  in  a  matter  within  his  jurisdiction,  there 
are  lawful  means  of  compelling  him  to  perform  the  sentence. 

II  See  the  act  of  53  G.  3.  c.  127.  for  the  belter  regulation  of  ec- 
clesiastical courts  in  England.  I| 
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'"PHE  court  of  Admiralty  is  a  court  for  all  maritime  causes  or  4  Inst.  142. 
matters  arising  upon  the  hifrh  sea,  and  its  jurisdiction  is  de-  («)  P^e  right 
,«  11-''^.       ,    \      ^  .      .     1  •         1-i.r  'i        01  the  crown 

rived  from  the  king,  who  {a)  protects,  his  subjects  trom  pirates,  of  i'na/anrfto 

^•c.,  and  who  has  (b)  a  dominion  over  all  the  British  seas.     This  the  sove- 

jurisdiction  he  exercises  by  the  (c)  lord  high  admiral,  or  those  reigntyof  the 

lawfully  deputed  for  that  purpose.  ^''^f  ""^^  . 

J        i^  r     r  niay  be  proved 

by  many  ancient  records,  and  by  a  series  of  undeniable  evidence  brought  down  through 
various  ages.  King  Edgar  is  said  Quatuor  maria  vindicare;  Sir  J.  Burroughs  cites  a  record 
in  the  Tower,  having  for  its  title  "  Of  the  Sovereignty  of  the  English  Seas,  and  the  Office  of 
Admiral  thereon;"  Sovereignty  of  the  British  jSca^  asserted,  p.  7.;  and  Edward  2-  in  Rot. 
ScoticE  10".  regni  siii,  calls  himself  and  his  predecessors,  Domini  Maris  Anglicani  circumquaquc 
et  etiam  Defensores.  The  extent  of  this  dominion  was  particularly  ascertained  by  a  treaty  at 
Weslmimter,  Feb.  9.  1673-4,  to  be  from  Cape  Finis ferre  to  the  middle  point  of  the  land  Van 
Staten  in  Norway.  —  The  duty  of  the  flag,  which  is  a  consecutive  acknowledgment  of  this 
dominion,  is  as  old  as  the  reign  of  King  Johyi,  since  whose  time  it  has  been  constantly 
asserted  by  his  successors.  This  mark  of  respect  indeed  had  always  appeared  to  foreigners  so 
unquestionably  our  right,  that  the  first  instance  of  its  being  inserted  as  an  article  in  any 
treaty  was  in  the  year  1654.  Treaty  of  Peace  between  the  Commonwealth  of  England,  and  the 
United  Provinces,  Art.  15.  The  refusal  of  the  Dutch  admiral  to  strike  the  flag  in  compliance 
with  the  signal  given  by  the  English  admiral,  was  the  immediate  cause  of  the  commencement 
of  that  war;  and  the  Dutch  admitted  that  they  had  ever  before  paid  that  respect  to  the 
English  flag,  but  interpreted  it  as  a  deference  due  only  to  the  monarchy,  (b)  Though  there 
can  be  no  doubt  that  the  office  of  admiral  is  of  very  high  antiquity,  there  appears  no  express 
mention  of  it  before  the  close  of  the  13th  century,  25  E.  i.  nor  in  our  printed  law  does  it 
occur  'till  8  E.  2.  Rymer's  Faedera,  tom.  i.  p.  176.  Seld.  Notes  on  Fortescue,  c.  32.  In  the 
beginning  of  the  following  century  we  meet  with  two  or  more  admirals  at  the  same  time, 
who  are  described  as  holding  jurisdiction  over  the  north  and  south  seas,  distinguished  by  the 
mouth  of  the  Thames.  But  in  10  R.  a.  the  office  of  sole  admiral  of  England  was  conferred 
for  the  first  time  by  the  king's  letters  patent  on  Richard  Fitzalan  junior.  Earl  of  Arundel 
and  Surry.  Spelman's  Glossary,  voc.  Admiral.  Faedera,  tom.  a.  p.  162.  4  Inst.  75.  Hale'* 
C.  L.  36.  Since  that  time  it  has  been  considered  as  of  high  dignity,  and  its  authority  variously 
modified  and  limited,  particularly  by  st.  28  H.  8.  and  5  Eliz.  c.  5,  It  is  at  present  exercised 
by  persons  stiled.  Lords  Commissioners  for  executing  the  office  of  Lord  High  Admiral  of 
Great  Britain  and  Ireland  under  the  statute  of  2  W.  and  M.  sess.  2.  c.  2.(|  (c)  By  the  2  H.  5. 
Stat.  I.  c.  6.  the  king  by  letters  patent  may  appoint  in  every  port  a  conservator  of  a  truce, 
worth  40^.  per  awn.  in  land ;  who  by  the  king's  patent,  and  the  admiral's  commission,  shall 
inquire  of  offences  against  truce  and  safe  conduct,  Sj-c.  as  the  admirals  have  done,  ^-c.  saving 
the  determination  of  the  death  of  a  man,  and  the  execution  thereupon,  to  the  admiral.  The 
lord  warden  of  the  cinque  ports  is  also  admiral  there,  and  hath  the  jurisdiction  of  the  Admi- 
ralty exempt  from  the  admiralty  of  England;  4  Inst.  223.  2  Jones,  66,  67.  —  which  jurisdic- 
tion is  saved  to  him  by  several  acts  of  parliament,  as  2  H.  5.  stat.  i.  c.  6.  a;  H.  8.  c.  4.  28  H.  8. 
C.15.    5  Eliz.  0.5.    II  &  12  W.  3.  c.  7,    48G.  3.  c.  130.  $  18. 

[The  jurisdiction  of  the  admiralty  is  twofold,  and  holden  be-  Dougl.  613-4^ 
fore  distinct  tribunals:  the  one,  is  the  ordinary  court  for 
deciding  in  controversies  relating  to  contracts  made  at  sea,  and 
is  called  the  instance  court :  the  other  determines  the  right  to 
maritime  captures  and  seizures,  and  is  called  the  prize  court. 
The  jurisdiction  in  both  cases  is  exercised  by  the  same  person : 
he  is  appointed  judge  of  the  admiralty  by  a  commission  under 
the  great  seal,  which  enumerates  particularly,  as  well  as  gene- 
rally, 
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rally,  every  object  of  his  jurisdiction,  but  makes  no  rncriticn 
of  prize.  To  constitute  that  authority,  or  to  call  it  forth,  in 
every  war,  a  commission  under  the  great  seal  issues  to  the  lord 
high  admiral,  to  will  and  require  the  court  of  admiralty,  and 
the  lieutenant  and  judge  of  the  said  court,  his  surrogate  or 
surrogates,  and  they  are  thereby  authorised  and  required,  to 
proceed  upon  all  and  all  manner  of  captures,  seizures,  prizes, 
and  reprisals  of  all  ships  and  goods,  that  are,  or  shall  be  taken  ; 
and  to  hear  and  determine,  according  to  the  course  of  the  ad- 
miralty, and  the  law  of  nations.  And  a  warrant  issues  to  the 
judge  accordingly.] 

For  the  better  brinijinor  together  the  several  cases  and  resolu- 
tions  that  have  been  in  the  temporal  courts,  relatmg  to  the  juris- 
diction of  the  court  of  admiralty,  I  shall  consider,    . 

(A)  To  what  Places  the  Jurisdiction  of  the  Admiralty 

is  confined. 

(B)  To  what  Things  its  Jurisdiction   extends :   And 

herein  of  such  Mutters  as  arise,  partly  on  Sea, 
and  partly  on  Land. 

(C)  To  what  Contracts  its  Jurisdiction  extends:  And 

herein  of  Contracts  made  on  the  Sea. 

(D)  To  what  Crimes   and  Offences  its   Jurisdiction 

extends. 

(E)  ^y  what  Law    it  proceeds  ;    and  the   Form    of 

such  Proceedini^s. 


(A)  To  what  Places  the  Jurisdiction  of  the  Admiralty 
is  confined. 

(a)  As  4  Inst.    TT  is  laid  down  as  a  general  rule  in  our  common  law  books,  that 
i37>  138.  i39j       the  admiral's  juricdictiou  is  confined  to  matters  arising  on  th<' 
izg.  Moor       high  seas  only,  (a)  and  that  he  cannot  take  conusance  of  con 
12a.  89Z.  tracts,  8fc.  made  or  done  in  any  river,  haven,  or  creek,  v/ithia 

Godb. z6i.       any  county;  and  that  all  matters  arising  within  these  are  triable 
a  Sid.  81.         jjy  ^.jjg  common  law. 
Hob.  79.  ai3.      •' 

13  Co.  52.  zBrownl.  10.  37.  zBulst.  33Z.  Roll.  Rep.  133.  But  our  books  seem  not  to  be 
agreed  what  shall  be  counted  altum  mare^  or  the  high  sea.  By  some,  it  is  no  part  of  the  sea 
where  one  may  see  what  is  done  on  the  other  side  of  the  water.    4  Inst.  140,  141.    12  Co.  80. 

Moor,  892.  —  That  what  is  within  the  body  of  the  county  is  no  part  of  the  sea.  4  Inst.  140. 

That  the  admiralty  court  cannot  hold  plea  of  a  thing  done  npon  the  river  Thames,  because 
within  the  body  of  the  county.     Roll.  Abr.  531.     Owen,  122.     2Bro^^^ll.  37.  S.C.  adjudged. 

Leon.  106.     Moor,  916.     a  Roll.  Rep.  413.  S.  P.  adjudged. Nor  of  a  matter  arising  at 

Limehouse.      Cro.  Ja.  514.      2  Roll.  Rep.  49.    Moor,  891.  S.  P.  adjudged. But   by 

Owen,  123.  such  place  as  is  covered  with  salt  water  is  altum  mare. And  Roll.  Rep.  250. 

by 
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by  Coke,  the  admiralty  court  hath  conusance  of  a  matter  done  in  a  ship  riding  in  a  port  that 
is  not  within  the  body  of  a  county. — But  it  seems  agreed,  that  though  in  a  libel  in  the  court 
of  admiralty  the  fact  is  laid  to  be  done  swper  allum  marc;  yet  it  may  be  surmised  that  it  was 
done  in  corpore  com.,  ^c.  and  thereupon  a  prohibition  will  be  granted,  for  the  surmise  is 
traversable.     Moor,  891.    Latch.  11. 

But  it  hath  been  resolved,   That  between  the  high  and  low  5  Co.  107. 
water  mark,  the  common  law  and  admiralty  have  imperium  di-  Sir  Henry 
•visum,  scilicet,  the  one  when  it  is  not,  and  the  other  when  it  is  <-onstable  s 
covered  with  water ;  and  that  (a)  the  soil  upon  which  the  sea  s.C.-Inst. 
flows  and  reflows  may  be  parcel  of  a  manor.  113.  S.  P. 

(a)  If  a  man's  lands  lie  to  the  sea,  if  they  are  increased  by  insensible  degrees,  they  belong  to 
the  soil  adjoining;  but  if  the  sea  leaves  any  shore  by  a  sudden  falling  off" of  the  water,  then 
such  derelict  lands  belong  to  the  king.  Dyer,  326.  2  Roll.  Abr.  170.  If  a  river,  as  far  as 
there  is  a  flux  of  the  sea,  leaves  its  channel,  it  belongs  to  the  king;  for  the  English  sea  and 
channels  belong  to  the  king,  and  he  hath  the  property  in  the  soil,  having  never  distributed 
them  out  among  his  subjects,  a  Roll.  Abr.  170. — But,  if  a  river,  in  which  there  is  no  tide, 
should  leave  its  bed,  it  belongs  to  the  owners  on  both  sides;  for  they  have,  in  that  case,  the 
property  in  the  soil,  being  no  original  part  or  appendix  to  the  sea,  but  distributed  out  as  other 
lands,  z  Roll.  Abr.  170.  —  If  the  sea  overflow  my  land  for  forty  years,  and  after  re-flow,  yet 
I  shall  have  my  land  again ;  for  the  act  of  nature  cannot  alter  the  property,    a  Roil.  Abr.  11 68. 


By  the  13  R.  2.  c.  5.  upon  complaint  of  incroachments  made  For  the  con- 
by  the  admirals  and  their  deputies,  it  is  enacted,  "  That  the  ^truction  of 

"  admirals  and  their  deputies  shall  not  (b)  meddle  of  any  thincj    ."/  ^  ^^,  ^' 
1  •  1  •       1  11  1        /-       1  •         1  1  ^''^'-  3  ^'iilst. 

"  done  withm  the  realm,  but  only  01  a  thmg  done  upon  the  sea,  ^q^,    (^^  Xhis 

"  according  to  that  which  hath  been  duly  used  in  the  time  of  must  be  in- 
•'  the  noble  Kina;  Ed'voard,  grandfather  of  our  lord  the  king  that  f*^"'}?^  °^, 
«  now  is  "  ''"^'''"S  pleas, 

^^^  ^^'  and  not  of 

awarding  execution ;  for,  notwithstanding  this  statute,  the  judge  of  the  admiralty  may  do 
execution  in  the  body  of  the  county.     13  Co.  52. 

By  the  15  R.  2.  c.  3,  upon  the  like  complaint,  it  is  declared,  {c)  Bythere- 
'  That  of  all  manners  of  contracts,  pleas,  and  quarrels,  and  all  solution  of  the 

*  other  things  done  or  arising  within  the  bodies  of  the  counties  J^^a^s  in  Cro. 
'  as  well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the  ^j^'g  gg^jty  ^^ 

'  admiral's  court  shall  have  no  manner  of  conusance,  power,  or  this  statute  he 
'  jurisdiction,  but  all  such  manner  of  contracts,  pleas  and  con-  niay  redress 
'  tracts,  and  all  other  things  arising  within  the  bodies  of  coun-  ^^^  annoyances 

*  ties,  as  well  by  land  as  by  water,  as  afore,  and  also  wreck  of  ^j^^g  jj^  ^j^^gg 
'  the  sea,  shall  be  tried,  determined,  discussed,  and  remedied,  rivers,  which 

'  by  the  laws  of  the  land,  and  not  before  nor  by  the  admiral,  are  an  impedi- 
'  nor  his  lieutenant  in  no  wise.     Nevertheless,  (c)  of  the  death  ™^P*  ^^  ^'^Y^' 

*  of  a  man,  and  of  a  mayhem  done  in  great  ships,  being  and  j^^y  ^ '   ^^^^ 

'  hovering  in  the  main  stream  of  great  rivers  only  beneath  the  tracts  and  in- 

'  {d)  bridges  of  the  same  rivers  near  the  sea,  and  in  no  other  juries  done 

'  place  of  the  same  river,  the  admiral  shall  have  conusance ;  there  wluch^ 

„ji^  ,..  „  0-1  concern  navi- 

ana  also  to  arrest  ships  in  great  ilotes,  lor  the  great  voyages  „ation  at  sea  • 

of  the  king  and  the  realm ;  saving  to  the  king  all  manner  of  but  Q.    (d)  In 
forfeitures  and  profits  thereof  coming;  and  he  shall  have  ju-  Owen,  122.  it 
risdiction  on  such  flotes  during  such  voyages  only,  saving  to  ^Cur^ That th 
lords,  c^r.  their  liberties  and  franchises.  translator  mis- 

ook  bridges  for  points,  as  the  Land's  End.    [The  words  in  the  act  are,  *' paraval  lespountzP 
In  the  old  abridgment  it  i»  portis  :  in  the  Nova  Statuta  it  is  pointz.] 

Vol.  ir.  Kk  By 
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(a)  The  action  By  the  2  H.  4.  c.  il.  reciting  the  13  R.  2.  c.  13.  it  is  enacted, 
biou'Ju  by  "  That  he  (a)  that  feeleth  himself  aggrieved  {b)  against  the 
one  part-  "  form  of  the  said  statute,  shall  have  his  action  by  writ  grounded 

owner,  for  it  is  *'  upon  the  case  against  (c)  him  that  doth  so  pursue  in  the  court 
grounded  a  of  admiralty,  and  recover  his  double  damages  against  the  pur- 

tort^  ^Carth  "  suant,  and  the  same  person  shall  incur  the  pain  of  1  o/.  to  the 
295.  [Ca.  "  king  for  the  pursuit  so  made,  if  he  be  attainted." 
temp.  Hardw.  271.  aStr.  1075.]  (b)  If,  upon  petition  to  the  judge  of  the  admiralty,  a  ship 
is  stopped  in  the  harbour  till  caution  given  not  to  trade  within  the  limits  of  the  East  India 
Company,  this  is  a  prosecution  within  the  statute,  though  there  is  no  formal  plaintiff  oi»  de- 
fendant; and  in  many  cases  the  suits  there  are  against  the  ship  itself.  Carth.  294.  Skin. 
361.  4  Mod.  176.  Salk.  31.  3  Lev.  .,53.  S.  C.  between  Child  and  Sands,  (c)  Though 
the  prosecution  be  by  the  command  of  the  king,  and  in  the  name  of  his  proctor,  yet  if  it  was 
"iipon  the  solicitation  and  by  the  procuration  of  the  parties,  and  they  pay  the  fees,  they  pursue 
within  the  intention  of  the  act.     3  Lev.  ^s^. 

Lindo  V.  Rod-  [The  above  statutes,  it  hath  been  solemnly  determined,  are  in- 
ney,  Uougl,  tended  to  check  the  usurpations  of  the  Instarice  court  only,  and 
do  not  at  all  relate  to  the  Prize  court :  for  the  jurisdiction  in  cases 
of  prize  does  not  depend  on  the  locality,  but  the  nature  of  the 
question,  which  is  not  governed  by  the  rules  of  the  common 
law,  but  by  ih^jiis  belli.  Hence,  the  prize  court  have  exclusive 
cognizance  of  all  captures  made  at  Icmd  by  the  assistance  of  a 
fleet. 

(B)  To  what  Things  its  Jurisdiction  extends :  And 
herein  of  such  Matters  as  arise  partly  on  Sea  and 
partly  on  Land. 

5  Co.  107.        "T^HE  admiralty  court  has  jurisdiction,  where  a  ship  founders, 
3  Inst.  167.  Qj.  jg  gpjjj.  g^j.  gg^  ^ygj,  ^Yie  goods  which  become  [d)  flotsam. 

Palm.  96.  Sid.J^^^^^^i  or  ligati :  and  a  suit  for  these  must  be  in  that  court;  but 
178. Roll.  Abr.  for  goods  wrecked  they  (e)  must  be  claimed  by  action  at  common 

531.  (fif) There  1^^-. 
are  four  sorts 

of  shipwrecked  goods,  viz.  flotsam,  jetsam,  ligan,  and  wreck.  Flotsam  is  when  the  ship  is> 
split,  and  the  goods  float  upon  the  water  between  high  and  low  watermark;  jetsam  is  when 
the  ship  is  in  danger  to  be  drowned,  and  for  saving  the  ship  the  goods  are  cast  into  the 
sea ;  lagan,  or  ligan,  is  w  hen  the  heavy  goods  are  cast  into  the  sea  with  a  buoy,-  that  the  ma- 
riners may  know  where  to  retake  them ;  wreck  is,  where  goods  shipwrecked  are  cast  upon  the 
land ;  these,  when  all  the  crew  are  drowned,  belong  to  the  king,  or  the  lord  of  the  manor, 
to  whom,  it  is  presumed,  the  king  has  granted  them;  but  by  Westm.  i.  c. 4.,  if  a  do^  or 
cat  (which  are  put  for  instances)  escape  alive,  the  right  owner  shall  have  them  again,  if  he 
claim  them  v^ithin  a  year  and  a  day  after  the  seizure.  2  Inst.  167.  5  Co.  106.  Bract,  lib.  3. 
f.  120.  Molloy,  237.  ||By  an  ordonnance  oi  Louis  the  14th,  the  proprietors  of  shipwrecked 
goods  are  permittecl  to  reclaim  them  within  a  year  and  a  day,  pajing  the  expence  of  salvage; 
Ordonn.  de  la  Marine,  Art.  29.  tit.  9.  Liv.  4. :  and  we  are  informed,  that  even  after  this  pre- 
scribed time  the  claimants  might  recover  them.  "  Le  Roi  &  M.  L'Amiral  ayant  toujours  eu 
la  grandeur  d'ame  d'admettre  les  reclamations,  quoique  faites  hors  dii  terns  present.  Valii^i 
Snr  UOrd.  de  la  Marine,  ioc.  cit.  By  an  act  of  our  own  country,  the  12th  Ann.  st.  i.  c.  18. 
§  2.  goods  saved  from  a  vessel  stranded  on  these  coasts,  if  not  claimed  in  twelve  months,  are  t 
to  be  sold,  and  the  residue  of  the  money  arising  from  the  sale,  after  deducting  all  charges, 
together  with  a  fair  and  just  account  of  the  whole,  is  to  be  transmitted  to  the  Exchequer,  for 
the  benefit  of  t!ie  owner  when  appearing,  who  upon  affidavit,  or  other  proof  of  his  right 
thereto,  to  the  satisfaction  of  one  of  the  barons  of  the  coif  of  the  exchequer,  is  upon  his 
order  to  receive  the  same.    But  goods  so  saved  (not  beina  wrecked  goods,  or  jetsam,  flotsam,  or 

lagan^ 


(B)  To  'what  Things  its  Jurisdiction  es^tends.  499 

lagan)  are  subject,  after  salvage  and  charges  paid,  to  the  same  customs  and  duties  as  other 
merchandizes  regularly  imported.  5  G.  i.  c.  11.  §  io.||  (e)  By  the  express  words  of  15  R.  2. 
they  have  no  conusance  of  goods  wrecked. 

And  although  the  admiralty  court  has  jurisdiction  o^  flotsam,  Sid.  178.  Keb- 
&c.  and  shall  determine  what  it  is  by  the  rules  of  the  civil  law,  657- 
yet  that  must  be  understood  where  the  thing  is  super  altum  marc  ,- 
and,  therefore,  if  a  ship,  which  becomes  ^o/5a;«  and  derelict, 
comes  into  the  body  of  a  county,  they  have  no  jurisdiction. 

So,  \^ fotsam  comes  to  land,  and  is  taken  by  one  that  hath  a  Mod.  294. 
no  title,  an  action  lies  at  common  law,  and  notproceedings  shall 
be  thereon  in  the  admiralty ;  for  it  need  not  be  condemned  as  a 
prize. 

At  {a)  common  law,    the   king  only    could   erect   beacons,  4  Inst.  148. 
light-houses,  and   sea-marks ;  but  of  later  times,  by  letters  pa-  ^„'^).,?"'^  ^^' 
tents  granted  to  the  lord  admiral,  he  hath  power  to  {b)  erect  ^j^^  marter^' 
beacons,  sea-marks,  and  signs  for  th^  sea.  wardens, 

Assistants  of 
the  Trinity  house.  atBeptford  Strond,  had  power  given  them  to  erect  beacons,  marks,  and  sign 
for  the  sea,  ^c.  vide  4  Inst.  149.     {b)  A  suit  for  the  profits  of  the  beaconage  of  a  rock  in  tiie  sea, 

near in  Cormvall,  may  be  in  the  court  of  admiralty ;  Cross  and  Diggs,  Sid.  158.  adjudged ; 

and  it  was  said,  as  the  profits  of  the  beacons  belonged  to  the  admiral,  so  the  suit  for  them 
ought  to  be  in  liis  court,  though  the  rock  be  the  freehold  of  another,  and  part  of  his 
inheritance. 

If  the  original  cause  arises  upon  the  sea,  and  other  matters  Vent.  173. 
happen  upon  the  land  depending  thereupon,  yet  the  trial  shall  ^Lev.  25. 
be  in  the  court  of  admiralty.  ^  '  ^^°* 

As,  if  a  man  takes  a  thing  upon  the  sea  and  brings  it  to  the  Roll.Abr.531?. 
land,  and  afterwards  carries  it  away,  the  suit  for  this  shall  be  in  4  I»st.  130. 
the  admiralty  court,  for  this  is  a  continued  act.  ^^^^^^^  i35.'"Like^point 

So,  if  goods  are  taken  piratically  out  of  a  ship,  and  afterwards  March,  no. 
sold  upon  land,  a  suit  may  be  commenced  in  this  case  in  the  Cro.  Eliz.  685. 

admiralty  court,  an:ainst  the  vendee.  S. P.  adjudged; 

•^  '     Q  unless  the  sale 

had  been  in  a  market  overt :  but  vide  Hob.  78.  Roll.  Abr.  531,  532.  And  that  in  such  case 
the  party  may  have  an  action  of  trover  and  conversion  at  common  law-. 

So,  if  a  ship  be  taken  by  pirates  and  carried  to  Tunis,  and  Vent.  300. 
there   sold,    it  being  originally  v.ithin  the  jurisdiction   of  the 
admiral,  it  so  continues,  notwithstanding  the  sale  afterwards  upon 
the  land. 

But,  if  the  owner  of  a  ship  sends  her  to  the  Indies  to  merchan-  Roll.  Abr.532. 
dize,  and  the  crew  commit  pirac\',  by  which,  according  to  the  Roll.Rep.285. 
admiral  law,  the  ship  becomes  forfeited,  and  the  admiral  seizes  S.C.adjudged. 
her  accordingly ;  if  afterwards  the  owner  takes  the  sails  and  tack-  j-g^  jf  ^  ^1^;' 
ling  out  of  the  ship,  lying  iyy'ra  corpus  com.,  no  suit  for  this  can  be  arrested  by 
be  in  the  admiralty  court ;  for  the  admiral  hath  his  remedy  bv  process  out  of 
action  at  common  law.  *    the  admiralty  ., 

court  tor  a 
matter  arising  within  their  jurisdiction,  and  she  be  rescued  afterwards  at  land,  the  cognizance 
of  the  rescue  belongs  to  the  admiralty  jurisdiction.    Rigden  v.  Hedges,  i  Ld.  Raym.  446. 
Per  Holt,  C.  J  ] 
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Roll,Abr,53j.  If  a  suit  be  in  the  admiralty  court  for  making  a  lighter  for  the 
carriage  of  mud,  or  the  like,  within  the  body  ot  the  cdunty  upon 
the  Thames,  and  not  for  navigation,  a  prohibition  lies. 

If  a  ship  is  taken  by  pirates  upon  the  sea,  and  the  master  to 
redeem  the  ship  contracts  with  the  pirates  to  pay  them  50^.  and 
pawns  his  person  for  it,  and  the  pirates  carry  him  to  the  isle  of  S. 
and  there  he  pays  it  with  money  borrowed,  and  gives  bond  for 
the  money^  he  may  sue  in  the  admiralty  for  the  50/.  because  the  ■ 
original  cause  arose  upon  the  sea,  and  what  followed  was  but 
accessary  and  consequential. 

If  there  bu  wars  with  the  Dutch,  and  one  having  letters  of 
marque  take  an  Ostender  for  a.  Dutch  ship,  and  bring  it  into  an 
S  (j'adiud'^ed  ^^^^'^1^'  ^^^^  Y\he\  against  it  to  have  it  condemned  as  a  prize,  but 
sentence  be  given  that  it  was  no  prize ;  the  Oste^idei'  may  libel  ia 
the  admiralty  against  the  captain,  for  the  damage  the  ship  re- 
ceived while  it  lay  in  the  port ;  for  the  original  taking  being  at 
sea,  the  bringing  it  into  the  port,  in  order  to  have  it  condemned, 
is  but  a  consequence  thereof. 

If  an  English  ship  takes  a  French  ship  richly  laden,  the  Trench 
being  in  enmity  with  us,  and  such  ship  is  libelled  against,  and 
after  due  notice  on  the  Exchange,  S^c.  declared  a  {a)  lawful  prize, 
the  king's  proctor  may  exhibit  a  libel  in  the  admiralty  court,  to  . 
compel  the  taker  (who  sent  the  ship  to  Barbadoes,  and  converted 
the  lading  to  his  ovm  use)  to  answer  the  value  of  the  prize  to  the 
was  but  a  con-  ^i"g  5  al,though  it  was  objected,  that  by  the  first  sentence  the  pro- 
tinuance  of  perty  was  vested  in  the  king,  and  that  this  second  libel  was  in 
the  first  suit,  nature  of  an  action  of  trover,  of  which  the  court  of  admiralty 

upon  the  first  sentence  by  way  of  execution  thereof.  Salk.  32.  S.  C.  Stride  Carth.  423. 
(a)  That  prize  or  no  prize  is  a  matter  altogether  appropriated  to  the  jurisdiction  of  the 
admiralty,  and  not  triable  at  common  law,  vide  Carth.475,  476.  [And  that  court  ha\ing 
exclusive  jurisdiction  over  all  questions  of  prize;  hath  the  same  jurisdiction  over  all  matters 
that  are  consequential  to  it,  Le  Caux  v.  Eden,  Dougl.594.  &c.  Lindo  v.  Rodney,  irf.  591.,  n.  i. 
Livingstone  v.  M'Kenzie,  3  T.  Rep.jja.  Smart  v.  Wolff,  id.  323.  or  arise  incidentally  in  the 
construction  of  acts  of  parliament  or  proclamations.  Home  v-  Earl  of  Camden,  i  H.  Bl.  476. 
€07^t>:  but  reversed  in  K.  B.  4  T.  Rep.  382.  and  that  reversal  affirmed  in  parliament.  Printed 
Cases  of  the  Lords,  June  a2d  1795.I     |jCase  of  the  Dajiish  ship  NoT/somhed,  7  Vcs.593.ll 


Carth.  499, 
Rex  V.  Broom, 
Ld.  Raym. 
171.  adjudged; 
being  fully 
debated;  and 
that  the 
second  libel 


(C)  To  what  Contracts  its  Jurisdiction  extends  :  And 
herein  of  Contracts  made  on  Sea. 


HTHE  court  of  admiralty  hath  no  jurisdiction  as  to  contracts 
made  at  (b)  land,  whether  such  contract  be  made  here  or  in.. 


4  Inst.  134. 
139.  12  Co. 

I12'.  "(6)'Ka  f'^^eignparts. 

contract  be  made  upon  the  sea,  which  is  afterwards  sealed  upon  the  land,  the  court  of  admiralty 
cannot  hold  plea  thereof.    Hob.  79.  212. 

Latch.  II.  If  a  ship  lying  at  anchor  wants  victuals,  and  sends  to  land  to 

per  Dod.  J,  S.  to  bring  victuals,  and  so  the  contract  is  made  in  the  ship, 
the  admiralty  shall  have  conusance;  secus,  if  the  contract  is  made 
entirely  at  land,  and  the  victuals  after  sent  to  the  ship. 

If 


(C)  To  what  Contracts  its  Jurisdiction  extends.  QQ\ 

If  a  contract  or  obligation  be  made  upon  the  sea,  yet  if  it  be  Hob.  12, 
not  for  a  marine  cause,  the  suit  upon  this  contract  or  oWigation  Bridgman's 
shall  be  at  common  law,  and  not  in  the  admiralty  court ;  for  ^^'^^-  ^^^'* 
if  a   man  makes    an    obligation    for    the    security  of  a    debt  •^^'■•532->5X. 
growing  before  upon  the  land,  or  if  he  makes  a  promise  to 
pay  it,  this  cannot  be  sued  in  the  court  of  admiralty,  but  at 
common  law. 

If  a  man  contracts  with  me  in  London,  in  consideration  of  Roll.Abr.325. 
100/.  to  transport  certain  commodities  into  Turkey;  if  he  does  4  Inst.  139. 
not  perform  it,  I   cannot  sue  him  in  the  court  of  admiralty, 
because  the  contract  was  here,  and  notliing  done  upon  the  sea. 

If  a  charter-party  be  made  in  Eiigland,  to  do  certain  things  in   Ro!l.A!)r.532;, 

several  places  upon  the  sea,   though  no  act  is  to  be  done  in  53.7-l^oll.Rep. 

JLnaland,  but  all  upon  the  sea,  yet  no  suit  can  be  in  the  admiralty  ^'^^-  ^'  ^' 

i-  r  \.i  c  c  ^\  ^     c      ^\,  4  Inst.  135. 

court  tor  tne  non-perrormance  or  the  agreement;   tor  the  con-  j       -,^ 

tract  is  the  original,  [a)  without  whicli  no  cause  oi  suit  can  be,   Moor,  450. 

and  this  contract  is  out  of  their  jurisdiction;  and  where  part  is  («)  Both  tiip 

triable  by  the  common  law,  and  part  by  the  admiral  law,  the  ^^"''"f^t  and 
•'ill,,  r-         1  breach  must 

common  law  shall  be  prererred.  concur  to 

make  the  cause  of  suit,  which  is  entire;  therefore,  &c.  Hob.  212- 

In  cases  of  necessity,  the  master  may  hypothecate  or  pledge  Roll.Abr.530v 

the  ship  or  ffoods,  and  W)  such  contract  is  cognizable  in  the  5*°  '•  ^^' 

J    .    r         ^  ^      '  ^  '  ^  Moor,  918. 

admn-alty  court.  .  (^)  That  such 

hypothecation  is  allowed,  because  no  other  remedy  at  common  law ;  but,  where  A.  contracted 
with  B.  for  a  cable,5which  he  AcX\s^'c&A7iXRatcliffc-upon-Thames,  and  B.  sued  in  the  admiralty, 
a  prohibition  was  granted;  though  it  was  insisted,  that  the  want  of  the  cable  was  occasioned 
by  the  stress  of  weather  at  sea;  for  here  the  contract  was  at  laud,  and  a  remedy  for  the  breach 
at  common  law ;  but  had  the  hypothecation  been  at  Rotterdam,  or  in  any  other  foreign  part,, 
the  remedy  had  been  proper  in  the  admiralty  court.  Salk.  34.  [An  hypothecation  bond  given 
in  the  course  of  a  voyage,  though  it  be  executed  on  land,  and  under  seal,  is  cognizable  in  the 
admiralty  court.  Menetone  v.  Gibbons,  3T.  Rep.  267.  Johnson  v.  Shippen,  .-^Ld.  Raym. 
982.     iSalk.35.  S.C.    6Mod.  79.] 

The  mariners  may  sue  in  the  admiralty  court  for  their  wages.  Winch.  8. 
although  the  hiring  was  by  the  master  on  land;  and   this  is  4 Inst.  141. 
allowed  in  favour  of  navigation,  for  here  they  may  all  join  in  the  }  ™^*  ^^^   , 
same  libel :  also,   by  the  admiral  law  they  have  remedy  against  ^44  ^fr 
the  ship  and  owners,  as  well  as  against  the  master ;  and  it  would  Salk.  ^t,.  pi,  4^ 
be  a  great  discouragement  to  seafaring  men,   to  oblige  them  to  Lc^-  Raym. 
bring  separate  actions,  and  those  against  a  master,  who  may  ij    ,^'^' 

I        o       /   ,       .        1         ,'  »  '  -^    Carth.5ig. 

happen  to  be  insolvent.  ^  L^.  Raym. 

1044.  12  Mod.  405.  [In  the  case  above  referred  to  in  Salk.  3;^.  p.  4.,  Lord  Holt  is  made  to 
say,  that  it  was  by  mere  indulgence  that  mariners  were  permitted  to  sue  in  the  admiralty  for 
their  wages;  that  it  is  against  the  statute  of  15  R.  2.  expressly,  but  that  comnnom  error facif 
jus.  But  the  Stat.  4  Ann.  c.  16.  §  17.  puts  suits  for  seamen's  wages  very  clearly,  though  by 
implication,  upon  a  legal  footmg,  for  the  words  of  that  section  are,  "  That  all  suits  and  actions 
"  in  the  court  of  admiralty  for  seamen's  wages,  shall  be  commenced  and  sued  within  six  yeai's 
"  next  after  the  cause  of  such  suits  or  actions  shall  accrue."] 

So,  of  the  other  officers  under  the  master,   as  the  (r)  mate,  (<^)  Salk.  ^,3' 
{d)  purser,  boatswain,  S^c.  for  though  they  contract  with  the  P'--5^-    ^Stra. 
master,  yet  it  is  on  the  credit  of  the  ship,  ^c.  nard.*  k!b. 

160.  12  Mod.  440.  (rf)Raym.  3.  zStra.  858.  a  Barnard.  K.B.  297.  So,  a  carpenter, 
Str  a.  707.     2  Vent.  181.    Salk.  33.  pi. 5.    Mod.  93. 

K  k  3  So, 
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(«)  Roll.  Abr.        So,  a  shipwright  may  sue  in  the  admiralty  court  for  (a)  the 

333'  For          buildiiifr  of  a  ship  (i)  for  navigation  upon  the  sea. 
amending  a  o  r  v   y  £5  i 

ship.     Cro.  Cai\  296.     (b)  If  a  contract  be  with  seanien  to  go  on  a  voyage,  and  thej',  in  order 

thereunto,  work  in  a  l.ai-bour,  and  after,  the  voyage  is  intercepted  through  tlie  owner's  tauJt, 

as,  if  the  ship  be  arrested  for  his  debt,  &c. ;  the  seamen  shall  sue  for  their  wages  for  the  work 

done  in  the  harbour,  in  pursuance  of  the  contract  to  go  on  a  voyage,  in  the  admiralty,  as 

much  as  if  they  had  gone  the  voyage;  seciis,  if  the  retainer  of  them  had  been  only  to  do  the 

■work  in  the  harbour.     6  Mod.  238.     a  Ld.  Raym.  1044.     [2  Wils.  264.] 

Salk.  31.  pi.  I.  But,  if  there  is  any  special  agreement,  by  which  the  mariners 
Opy  and  Ad-    ^^^.g  ^q  receive  their  wages  in  any  other  manner  than  is  usual ;  or 

rr  ?^l,;^,i ,.       if  the  asreemeni  is  under  seal,   the  mariners  cannot  sue  in  the 

LUampion  ^ .  p  ' 

Nicholas,  admiralty  court. 

Stra.  405.     Day  v.  Sem-le,  2  Stra.  968.     How  v.  Nappier,  4  Burr.  19.] 

4  Inst.  141.  Nor  can  the  master  sue  in  the  admiralty  court ;  for  his  contract 

^^yj"' J •  ^^^^-  is  on  the  credit  of  the  ovvners,  and  not  like  that  of  the  mariners, 
C76    'rCom  '  which  is  on  the  credit  of  the  ship. 
Rep.  74.]     Carth.518.  S.P.  although  the  owner  was  beyond  sea,  and  the  ship  lay  here. 

Vent.  32.  Ju-  If  a  contract  is  made  at  Ma/a^fl;,  concerning  the  lading  of  a 
rado  and  Gre-  gj^jp   ^^^^  f^^,  breach  thereof  upon  the  sea,  viz.  that  he  would  not 

gory,    OIU.418.  •         r      ^      ^      .^        r       ■         •     .       .^  i   •  i-  x  ^ 

Lev,  26 7.  S.C    I'^ceive  lorty  butts  01  wme  nito  the  ship,  according  to  agreement, 

there  is  a  libel  in  a  foreign  admiraltj-,  and  sentence  tiiat  the  wine 

shall  be  received  into  the  ship,  which  is  refused ;  yet  there  can 

be  no  suit  in  the  admiralty  here,   reciting  the  former  sentence, 

and   charging  the  defendant  with  a  breach  thereof;  for  though 

one  may  libel  here  upon  a  sentence  in  a  foreign  admiralty,   for 

the  execution  of  it,  yet  there  being  no  complete  sentence  in  the 

foreign  admiralty,  but  an  award  only,   that  the  wine  should  be 

received ;  this  suit  for  breach  thereof  is  in  nature  of  an  original 

suit,  which  ought  not  to  be,  though  the  breach  was  at  sea,  because 

upon  a  contract  made  at  land. 

Carth.  26.  If  there  are  several  partners  of  a  ship,  and  the  major  part  of 

Knight  and       ^1^^^^   ^^.g  f^^^.  gendino-  lier  a  voyao;e  to  sea,  to  which  the  rest 

Berry,  ad-  ,.  ,  o  ^^       ■^   ^  ^-l  •  v 

iud-^ed,  and      disagree ;  whereupon,  according  to  the  common  usage  in  sucn 

prohibition  to  cases,  the  greater  number  suggest  in  the  admiralty  court,  the  dis- 
such  a  suit  agreement  of  their  partners;  and  then,  according  to  their  usage 
th^"*1  '  ft  •  there,  they  order  certain  persons  to  appraise  the  ship,  who  accord- 
sentence  and  ingly  set  a  value  thereon ;  and  then  the  major  part,  who  agreed 
appeal  to  the  to  the  voyage,  enter  into  a  recognizance,  wherein  they  bind  them- 
delegates;^-  selves  jointly  and  severally  to  the  disagreeing  parties,  in  a  sum 
per  Holt,  ne  proportionable  to  their  shares,  according  to  the  value  set  by  the 
who  are  the'  appraisers,  to  secure  the  shares  in  the  ship  of  those  who  disagree 
majorpart, are  to  the  voyage,  against  all  adventures;  there  can  be  no  suit  on 
notwthout  tiiis  agreement  or  stipulation  in  the  admiralty  court;  for  the 

remedy  ui  contract  was  made  on  land,  and  therefore  the  temporal  courts 
sucn  CBS6  \  tor  _  ,, ,  * 

a  special  ac-      niust  have  conusance  or  it. 

tion  on  the  case  may  be  framed  at  the  common  law.  Hard.  473.  S.  P.,  but  no  resolution. 
6  Mod.  162.  S.  P.,  but  no  resolution.  [The  whole  doctrine  here  advanced  hath  been  overruled, 
and  the  right  of  the  admiralty  court  to  compel  security  in  such  case  as  well  for  the  freight,  as  for 
the  value  of  the  respective  shares  in  the  ship,  in  the  event  of  her  being  lost,  and  to  do  execution 
upon  itj  hath  been  recognized  in  several  subsequent  cases.    Dimiuock  v.  Chandler,  Fitzg.  197. 

aStr. 


D)  To  what  Crimes,  S^c.  its  Jurisdiction  ejctends. 


Str.  890.  S.  C.      I  Bamardist,  415.  S.  C.     Lambert  v.  Achetree,  i  Ld.  Raym.  223.     Blackat 
Ans)ey,  id.  2.35.    De  Grave  v.  Hedges,  a  Ld.  Raym.  1285.     Ouston  v.  Hebden,  i  Wils.  loi. 
iich  right  had  indeed  been  allowed  in  preceding  cases.    Anon,  a  Ch.  Ca.  36.     Shelly  v.  Win- 
jii,  I  Vern.  297.    Anon.  Skin.  230.] 


^D)    To  what  Crimes  and  Offences  its  Jurisdiction 

extends. 

T5Y  the  28  H.  8.  c.  15.  it  is  enacted,  "  That  all  treasons,  felo-  See  2  H.  H. 

"  nies,  robberies,  murthers,   and  confederacies  to  be  com-  ^-^.12., 

-'  mitted  in  or  upon   the  sea,  or  in  any  haven,   river,   creek,  p^^^Hawk. 

''  or  place,  where  the  admiral  or  admirals  have,  or  (a)  pretend  ^\^[   How 

■'  to  have  power,  authority,   or  jurisdiction,   shall  be  inquired,  piracy,  and 

'•  tried,  heard,  determined,  and  judged  in  such  shires  and  places  offences  com- 

''-  in  the  real|^,   as  shall  be  limited  by  the  king's  commission  or  ™"^yj^ 

■'  commissions  to  be  directed  for  the  same,  in   like  form  and  punished  be- 

''  condition,   as  if  any  such  offence  or  offences  had  been  com-  fore  this  sta- 

•'  mitted  or  done  in   or  upon  the  land ;  and  such  commissions  ^^^^'  ^^'^^ 

••'  shall  be  had  under  the  king'so-reat  seal,  directed  to  the  admiral  '^  r^^'  ^^' 

c5   ^     .  I  •         3  Inst.  xi^. 

••'  or  admirals,   or  to  his  or  their  lieutenant,  deputy  or  deputies,  g.  p.  c.  10.  b. 

•'  and  to  three  or  four  such  other  substantial  persons,  as  shall  be  H.P.  C.  77. 

"  named  or  appointed  by  the  lord  {h)  chancellour  of  England  3  Inst.  112.  ^ 

"  for  the  time  being,  from  time  to  time,  and  as  oft  as  need  shall  jje^inten^^^ 

**  require,    to  hear  and  determine  such   offences  after  (c)   the  between  the 

*'  common  course  of  the  laws  of  this  land,   used  for  treasons,  high  water 

"  felonies,  dr.  done  and   committed  upon  the  land  within  this  and  low  water 

•=  realm.  '"1^'^  y)''^ 

there  is  cliui- 

stan  hnpcrimn  at  several  times.  3  Inst.  113.  But  if  done  in  such  creek  or  haven  where  the 
admiral  hath  no  jurisdiction,  the  commissioners  cannot  meddle  with  it.  Owen,  122.  Mocr, 
756.  Roll.  Rep.  175.  H.  P.C.  77.  (A)  Hob.  146.  (c)  Yet  it  still  remains  an  offence  of  a 
special  nature ;  and  therefore  the  indictment  must  allege  the  fact  to  be  done  upon  the  sea, 
and  must  have  both  the  wonh  felonice  and  pimticc ;  and  no  offence  is  punishable  by  virtue  of 
this  act  as  piracy,  which  would  not  have  been  felony  if  done  on  land  ;  consequently,  the  taking 
of  an  enemy's  ship  by  an  enemy  is  not  within  the  statute.  3  Inst.  112.  S.  P.C.  114.  Roll. 
Rep.  175.  —  And  although  the  statute  ordains,  that  it  shall  have  the  like  trial  and  punishment 
as  are  used  for  felony  at  common  law,  yet  this  shall  not  be  carried  so  far  as  to  make  it  also- 
agree  with  it  in  other  particulars  which  are  not  mentioned;  and  therirfore  it  shall  not  be  in- 
eluded  in  a  general  pardon  of  all  felonies.  Moor,  756.  3  Inst.  112.  Co.  Lit.391.  H.P.  C^ 
77.  2  Hal.  Hist.  Plac.  Cor.  370. — Nor  shall  an  attainder  for  this  offence  work  any  corrup- 
tion of  blood.  3  Inst.  112.  H.  P.  C.  77. — But  it  hath  been  resolved,  that  afi  offender 
standing  mute  on  an  arraignment,  by  force  of  this  statute,  shall  have  judgment  o^  peine  forte  4" 
dure.  3  Inst.  114.  Dyer,  241.  [But  by  12  Geo.  3.  c.  20.  "  Standing  mute  in  pii'acy  amounts 
'■'  to  a  conviction,  and  the  court  shall  atvard  the  same  sentence  as  on  a  conviction  by  verdict 
•*  or  confession."] 

"  And  it  is  further  enacted.  That  such  persons  to  v.hom  such 
"  commission  or  commissions  shall  be  directed,  or  four  of  them 
*'  at  the  least,  shall  have  full  power  and  authority  to  inquire  of 
"  such  offences,  and  every  of  them,  by  the  oaths  of  twelve  good 
"  and  lawful  inhabitants  in  the  shire  limited  in  their  commission, 
*'  in  such  like  manner  and  form  as  if  such  offences  had  been 
"  committed  upon  the  land  within  the  same  shire ;  and  that  every 
"  indictment  found  and  presented  before  such  commissioners  of 
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"  any   treasons,  felonies,  robberies,   murthers,  manslaughters, 
*'  or  such  other  offences,  being  committed  or  done  in  or  upon 
"  the  seas,  or  in  or  upon  any  other  haven,  river,  or  creek,  shall 
"  be  good  and  effectual  in  the  law  ;  that  if  any  person  or  persons 
"  happen  to  be  indicted  for  any  such  offence  done,  or  hereafter 
"  to  be  done  upon  the  seas,  or  in  any  other  place,  above  limited, 
"  that  then  such  order,  process,  judgment,  and  execution  shall 
"  be  used,  had,  done,  and  made  to  and  against  every  such  per- 
"  son  and  persons  so  being  indicted,  as  against  traitors,  felons, 
*'  and  murtherers,  for  treason,  felonj*,  robbery,  murther,  or  other 
'•  such  ofl'ences  done  upon  the  land,  by  the  laws  of  this  realm  is 
*'  accustomed ;  and  that  the  trial  of  such  offence  or  oflfences,  if 
"  it  be  denied  by  the  offiender  or  offenders,  shall  be   had  by 
*'  twelve  lawful  men  inhabited  in  the  shire  limited  within  such 
*'  commission,  which  shall  be  directed  as  is  aforesaid,  and  no 
"  challenge  or  challenges  to  be  had  for  the  hundred ;  and  such 
*'  as  shall  be  convicted  of  any  such  offence,  by  verdict,  confes- 
*'  sion,  or  process,   by  authority  of  any  such  commission,  shall 
"  have  and  suffer  such  pains  of  death,  losses  of  lands,  goods, 
"  and  chattels,  as  if  they  had  been  attainted  and  convicted  of 
"  any  treasons,   felonies,  robberies,  or  other  the  said  offences 
"  done  upon  the  land;  and  shall  also  be  excluded  from  the 
*'  benefit  of  their  clergy." 
(a)  Vide  Yfclv.        It  was  (a)  held,  that  by  force  of  this   statute  accessories  to 
134'  piracy  could  not  be  tried ;  but  this  is  remedied  by  1 1  &  12  W.  3. 

c.  5.  by  which  aiders,  and  comforters,  and  the  receivers  of  the 
goods,  are  made  accessories,  and  to  be  tried  as  pirates,  by  28  H.  8. 
c.  15.  [And  by  8  G.  i.  c.  24.,  made  perpetual  by  2G.  2.  c.  28., 
persons  made  accessories  by  11  &  12  W.  3.  are  to  be  deemed 
principal  pirates,  felons,  and  robbers,  and  to  be  proceeded  against 
accordingly.]  Also,  the  said  statute  1 1  &  12  W.  3.  directs  how 
pirates  may  be  tried  beyond  sea,  according  to  the  civil  law,  by 
commission  under  the  great  seal  of  England. 

By  the  5  Eliz.  c.  5.  §  30.  several  offences  in  the  act  men- 
tioned, if  done  on  the  main  sea,  or  coasts  of  the  sea,  being  no 
part  of  the  body  of  any  county,  and  out  of  any  haven  and  pier, 
shall  t)e  tried  before  the  admiral  or  his  deputy,  and  other  justices 
o^  oyer  and  terminer^  according  to  the  statute  of  28  H.  8.  c.  15. 

By  I  Ann.  sess.  2.  c.  9.  §  4.  captains  and  mariners  belonging! 

to  ships,   and  destroying  the  same  at  sea,  shall  be  tried  in  suchj 

places  as  shall  be  limited  by  the  king's  commission,  and  accord-j 

ingto  28  H.  8.  c.  15. 

See  4 G.I.  And  by  4G.  i.  c.  11.  §7.  all  persons,  who  shall  commit  any! 

c.  12.  ^  3.  and  offence  for  which  they  ought  to  be  adjudged  pirates,  felons,  or  I 

8  G.I.  c. 24-)    robbers,   by  11  &  12  W.  3.  c.  5.  may  be  tried  and  judged  fori 

tual  bva^GTz     every  such  offence  according  to  the  form  of  28  H.  8.  c.  15.  andj 

e.  28.  §  7.  and  shall  be  excluded  from  their  clergy. 

II  G.I.  €.29.  $6.     18 G. 2.  C.30. 

II  By  39  G.  3.  c.  37.  all  offences  committed  on  the  high  seas  out! 
of  the  body  of  any  county  of  the  realm,  are  declared  to  be  offencesj 
of  the  same  nature  respectively,  and  to  be  liable  to  the  same 

punish- 1 
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)unishment  respectively,  as  if  they  had  been  committed  on  the 
iiore,  and  are  to  be  inquired  of,  heard,  tried,  and  determined 
uid  adjudged  ia  tlie  same  manner  as  treasons,  felonies,  murthers, 
and  confederacies  are  directed  to  be  by  the  act  of  28  H.8.  c.  15. 
And  any  person  tried  for  the  crime  of  murther  or  manslaughter 
connnitted  ujion  the  sea,  by  virtue  of  any  commission  directed 
under  the  said  act,  and  found  guilty  of  manslaughter  only,  is  en- 
titled to  receive  the  benefit  of  clei-gy  in  like  manner,  and  subject 
to  the  same  punishment,  as  if  he  had  committed  such  man- 
slaughter upon  the  land. 

By  43  G.  3.  c.  1 13.  §  ij.  accessaries  to  any  felony  committed 
on  the  liigh  seas  are  triable  in  the  manner  prescribed  by  the  act 
of  28  H.  8.  c.  15. 

The  subjects  of  foreign  states  charged  with  offences  committed  i  Taunt.  33. 
aboard  English  ships  on  the  high  seas  are  triable  under  this  act 
of  28  H.  8.  c.  15.11 

[By  Stat.  33  G.  3.  c.  66.  §  70.,  which  was  to  continue  in  force 
during  the  then  hostilities  with  France^  a  session  of  oye)'  and 
terminer  and  gaol-delivery  for  the  trial  of  offences  committed  on 
the  high  seas,  within  the  jurisdiction  of  the  admiralty  of  £y^^/an^, 
is  required  to  be  holden  twice  at  least  in  the  year.  And  any  §  71. 
commissioner  named  in  the  commission  for  trying  such  offences, 
or  any  justice  of  the  peace  may  take  informations  upon  oath 
touching  the  said  offences,  and  cause  the  parties  to  be  appre- 
hended and  committed ;  and  shall  bind  over  all  persons,  whom  §  72. 
they  shall  respectively  judge  necessary,  to  appear,  prosecute,  and 
give  evidence  against  the  offender  at  the  next  admii-alty  sessions, 
which  information  and  recognizance  shall  be  transmitted  to  the 
registrar  to  be  laid  before  the  court :  And  the  marshal,  his  de-  §  73. 
puty,  all  sheriffs,  and  other  officers  for  keeping  the  peace  are  re- 
quired diligently  to  obey  and  execute  the  precepts,  warrants,  and 
orders  of  the  court.] 


(E)    By  what  Law  it  proceeds,  and  the  Form  of  such 
Proceedings. 

ALL  maritime  affairs  are  regulated  chiefly  by  the  civil  law,   Godolph. 

the  RJiodian  laws,  the  laws  of  {a)  Oleron,  or  by  certain  Acini.  Juris, 
peculiar  and  municipal  laws  and  constitutions  appropriated  to  '^°-  .^'p  ^^ 
certain  cities,  towns,  and  countries  bordering  on  the  sea.  thei^were  *^"' 

made  by  King  Richard  I.  when  he  was  there.  Co.  Lit.  ii.  b.  260.  b.  \\Godolphin,  in  "  an 
appendix  to  his  view  of  the  Admiralty  Jurisdiction,"  has  given  a  collection  of  them  in  47 
articles.  Selden  thinks,  that  Riclmi-d  published  them,  not  as  Duke  of  Aqmtaiiw,  but  by  his 
right  at  that  time,  as  King  of  £'«^/a;irf,  to  superintend  and  direct  all  transactions  on  those  seas; 
Mare  Clausum.  c.  24.  which  perfectly  agrees  with  the  opinion  of  Sir  Leoline  Jodins,  who  says 
ot  these  laws  that  "  the  western  world  received  them  from  the  English,  by  way  of  deference  to 
the  sovereignty  of  our  Kings  in  the  British  ocean,  and  to  the  judgment  of  our  countr)Tnen  in  sea 
affairs."  Sir  Leoline  Jenkins's  Charge  to  the  Cinque  Ports,  p.  Ixxxvii.  Henry  ii.  ahoiM  20 
years  before,  had  promulgated  a  law  of  wreck  in  that  island,  which  was  adopted  by  his  son. 
Rymer's  Foedera.  torn,  i,  p.  12.   ao  H.  II.    A.  D.  1174.JJ 

If 
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Roll.  Abr.  If  the  owner  of  a  ship  victuals  it,  and  furnishes  it  to  sea  with 

RoURe^l't  ^^"^^^  ^^  reprisal,  and  the  master  and  mariners  when  they  are 
^•*  •^'  at  sea  commit  piracy  upon  a  friend  of  the  king,  without  the 
notice  or  assent  of  the  owner,  yet  by  this  the  owner  shall  lose 
his  ship  by  the  admiral  law,  and  our  law  ought  to  take  notice 
thereof. 
Sid.  i79.^Mod.       By  the  civil  law  and  custom  of  merchants,  if  the  ship  be  (a)  cast 
Vz  Models,    ^^^y*  ^^  P^^'^^^  through  the  mariners'  default,  they  lose  their 
409.  442.      '    wages;  so,  (b)  if  taken  by  pirates,  or  if  they  run  away;  for  if 
ffl)Butwhe-      it  were  not  for  this  policy,  they  would  forsake  the  ship  in  a 
ther  the  exe-     storm,  and  yield  her  up  to  enemies  in  any  danger, 
cutors  of  those  *'  °   . 

mariners  who  died  before  the  casting  away  of  the  ship  may  recover  the  wages  due  to  their 
testators,  Q.^-  vide  Sid.  179.  Keb.  684.  {b)  For  refusing  to  fight  when  commanded  bv  the 
master,  vide  zz  &  23  Car.  a.  c.  11. 

Roll.Abi'.53o.  If  a  man  of  Friezland  sues  an  Englishmaji  in  Friezland  before 
Wier's  case.  (^q  governor  there,  and  there  recovers  against  him  a  certain 
md^menf  °"  ^  ?""^'  "P°"  which  the  Englishman,  not  having  sufficient  to  satisfy 
given  in  a  i^  comes  into  Englayid,  (c)  and  the  governor  sends  his  letters  mis- 
court  of  admi-  sive  into  England,  omnes  magistratus  infra  regnum  Anglice  rogans 
ralty,  execu-  to  make  execution  of  the  said  judgment,  the  judge  of  the  Ad- 
iuTdSrelgn  ^^^^^^V  ^^Y  execute  this  judgment  by  imprisonment  of  the 
parts.  Godb.  party,  and  he  shall  not  be  delivered  by  the  common  law; 
a6o.  arguendo,  for  this  is  by  the  law  of  nations,  that  the  justice  of  one  na- 
—  I^^^^^P^^  tion  shall  be  aiding  to  the  justice  of  another  nation,  and  for 
th^id^s  °"^  ^°  execute  the  judgment  of  the  other;  and  the  law  of 
prize  in°a  fo-  England  (d)  takes  notice  of  this  law,  and  the  judge  of  the 
reign  admiral-  Admiralty  is    the    proper    magistrate   for  this  purpose  for  he 

ty,  such  sen-     only  hath  the  execution  of  the  civil  law  within  this  realm, 
tence  may  be 

executed  here.  Salk.  32.  (d)  If  a  ship  is  sold  by  ^'irtue  of  a  sentence  in  the  court  of  admi- 
ralty in  Franee,  (being  then  in  amity  with  England,)  the  sentence  shall  not  be  examined 
in  an  action  at  common  law ;  for  we  ought  to  give  credit  to  their  sentences,  else  they 
will  not  give  credit  to  the  sentences  of  our  court  of  Admiralty,  a  Lord  Raym.  893.  936.;  but 
the  way  to  be  relieved  is  to  petition  the  king,  who  will  examine  the  case,  and,  if  he  finds 
cause  of  complaint,  send  to  his  ambassador  residing  there,  and  upon  failure  of  redress,  will  grant 

letters  of  marque  and  reprisal,  Raym.  473.      Skin.  59,  Sr  vide  Vent.  22. But  where  the 

court  said  they  would  give  no  regard  to  a  sentence  in  the  court  of  Admiralty  of  Scotland, 

tvWeRudly  and  Egglesfield,  a  Saund.  259,  260.  Vent.  174. But  it  was  agreed  the  sentence 

in  Scotland  was  pleadable  in  the  court  of  Admiralty  here.  Vent.  274.  2  Lev.  25.  and  2  Saund, 
a6o.  The  validity  of  the  sentence  in  the  Admii-alty  in  Scotland  is  determinable  by  the  law  of 
the  Admiralty  here. 

Hob.  II.  The  {e)  master  of   a  ship  may  hypothecate  or    pledge  the 

Moor,  918.  ship  without  the  consent  of  the  owner,  for  tackli'^g  and  victuals, 
M  ^n  1  th  °t  °^'^^^  ^f)  "^^y  borrow  money  for  the  necessaries  of  the  ship,  and 
isreputedmas-  "^  ^\ych.  cases  the  party  may  in  the  Admiralty  court  (of  which 
ter.  Noy,  95.  our  law  will  take  notice)  [g)  either  proceed  against  the  owner  or 
But  not  before  against  the  ship, 
the  voyage  be- 
gins. Stra.  695.  See  la  Mod.  406.  (/)  Though  in  fact  it  be  not  employed  accordingly,  and 
the  owner  must  take  his  remedy  against  the  master.     Noy,  95.    {g)  2  Sid.  161.,  said  to  have 

been  so  lately  agreed. But  vide  Salk.  35.     Ld.  Raym.  982.  6  Mod.  79.  1 1  Mod.  30.  pi.  1., 

That  the  master  cannot  by  his  contract  make  the  owners  personally  liable,  although  he  may 
bind  th«  ship,  for  he  can  have  no  credit  abroad  without  such  security  by  hypothecation. 

But 
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But   the   master    cannot  sell  the   ship  and  broken    tackle,  Sid.  4^3.  per 
though  there  is  no  probability  of  its  being  saved,  partly  in  re-  ■^«'^^>  Ch.  B. 
spect  of  the  tempest,  and  partly  in  respect  of  the  barbarity  of 
the  inhabitants,  who  took  away  every  thing  that  was  cast  upon 
the  shore. 

If  a  merchant's  ship  is  taken  by  an  (a)  enemy,  and  a  month  3  Rrownl.  ir. 
after  is  retaken  by  an  English  ship,    (b)  the  first  owner  {c)  shall  Weston's  case. 

not  have  restitution,   for  the  ship  was  gained  by  battle  with  an  i^l  Otherwise 

^  o  •'  if  by  a  pirate, 

enemy.  ...  Vent.  174. 

(b)  Where  the  property  is  not  altered  until  the  prize  is  brought  infra  jircEsiclia  of  that  king, 
by  whose  subject  it  is  taken.  March,  no,  iii.  [(c)  But  the  property  is  not  completelv 
vested  so  as  to  bar  the  former  owner,  in  favour  of  a  rescuer  or  vendee,  till  there  has  been  a 
sentence  of  condemnation  in  some,  foreign  or  domestick.  Admiralty  court.  lo  Mod.  79. 
a  Burr.  694.  1208-9.  Doug.  617.  And  it  is  usual,  in  the  prize  acts,  to  preserve  the  right  of 
the  original  owner,  even  after  condemnation,  paying  the  salvage  thereby  fixed.] 

If  two  ships  meet  at  sea  together,  though  they  went  not  forth  2  Leon.  1S2. 
consorts,  and  one  of  the  ships  in  the  presence  of  the  other  takes  per  curiam. 
a  prize,    the    other    ship    which    was   present  shall    have    the  ^^^^  the  case 
moiety,  for  the  presence  of  this  ship  was  a  terror  to  the  ship  Good  Hope^ 
taken.  a  Robinson/ 

282. 

If  an  infant,  being  master  of  a  ship  at  Si.  Christophers,  beyond  Roll.  Abr.530. 
sea,  by  contract  with  another,  undertakes  to  carry  certain  goods  Furnes  and 
from  St.  Christopher''?,  to  England,  and  there  to  deliver  them  ^^^^'^  adjudg- 
according  to  the  agreement,  but  wastes  and  consumes  them,  he 
may  be  sued  for  the  goods  in  the  court  of  Admiralty,  though  he 
be  an  infant ;  for  this  suit  is  but  in  nature  of  a  detinue  or  trover 
and  conversion  at  the  common  law. 

If  goods  are  thrown  overboard  in  stress  of  weather,  in  danger  Molloy,  246. 
or  just  fear  of  enemies,  in  order  to  save  the  ship  and  the  rest  of 
the  cargo,  that  which  is  saved  shall  contribute  to  a  proportion  of 
that  which  is  lost ;  and  this  average,  which  by  the  divil  law  and 
custom   of  merchants   binds  the  owners,  may  be  (r/)  pleaded  to  {d)  2  Bulst. 
an  action  at  common  law.  290. 

But  average  is  not  due,  unless  the  goods  are  lost  in  such  Moor,  297. 
a  manner  that  thereby  the  residue  in  the  ship  are  saved ;  as, 
if  goods  are  thrown  overboard  to  lighten  the  ship,  or  by 
composition  part  is  given  to  a  pirate  to  save  the  rest;  but,  if 
a  pirate  takes  part  by  violence,  average  shall  not  be  paid  for 
them.  ' 

So,  where  A.  being  one  of  the  owners  of  a  ship,  loaded  on  Show.  Pari. 
board  her  210  tuns  of  oil,  and  B.  loaded  on  board  her  80  bales  Ca.  18, 19. 
of  silk  upon  a  freight,  by  contract  both  to  be  delivered  at  London; 
the  ship  was  pursued  by  enemies,  and  forced  into  an  harbour,  S^-c. 
and  the  master  ordered  the  silk  on  shore,  being  the  most  valuable 
commodity,  (though  they  lay  under  the  oils,  and  took  up  a  great 
deal  of  time  to  get  at  them,)  the  ship  and  oils  were  afterwards 
taken,  and  the  owner  of  the  oils  brought  his  bill  in  equity  to 
have  contribution  from  the  owner  of  the  silk ;  but  in  this  case, 
as  the  loss  of  the  oils  did  not  save  the  silks,  nor  the  saving  of  the 
silks  lose  the  oils,  the  bill  was  dismissed. 

By 
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Roll.Abr.531.  By  the  civil  law  the  admiralty  court  may  take  a  recognizance 
Cro.  Eliz.  685.  in  ^QJ  nature  of  a  stipulation  from  the  defendant  to  answer  the 
Noy,  24.  action;  and  if  he  does  not  obey,  they  may  take  his  body;  for  it 

13  Co.  52.  is  necessary  that  every  court  should  have  a  compulsory  power  of 
a  Brownl.  a6.  enforcing  obedience  to  his  decrees,  and  this  course,  having  pre- 
3  Inst.  51.  vailed  there  time  out  of  mind,  cannot  be  altered  without  an  act 
Godb.'/93*.       of  parliament. 

360.   (a)  But  being  no  court  of  recorJ  they  cannot  take  a  recognizance.  4  Inst.  135. 137. 

Yet  such  a  stipulation  is  good.  Rayni.  78.  adjudged,  [though  in  the  form  of  a  recognizance. 
Brymer  v.  Adkins,  i  H.  Bl.  164.] 

Roll.Abr.531.  So,  they  may  rcquire^dejussores  to  enter  into  such  stipula- 
(b)  Raym.  78.  tion,  and  such  stipulation,  if  the  practice  has  been  so  may  be 
Keb.  489.  good,  though  entered  into  (6)  for  a  sum  certain,  and  the  bail 
taken  in  execution  thereupon ;  and  if  they  had  not  this  power, 
the  party  might  be  obliged  to  lie  in  gaol  during  the  whole  suit. 
13  Co.  s^.  ad-  Though  the  court  of  admiralty  is  no  court  of  record,  because 
judged,  (c)  But  they  proceed  there  according  to  the  civil  law,  yet  by  the  custom 
not  fine  as  ^^  j.|,  ^  court  they  may  (c)  amerce  the  defendant  for  his  (d)  de- 
court  of  re-  fault  by  their  discretion,  and  may  make  execution  for  the  same 
cord  raay  do.  of  the  (e)  goods  of  the  defendant  in  co7'j)ore  com>,  and  if  he  hath 
12  Co.  104.  no  goods,  take  his  body. 
—  But  they  ^  -^ 

may  fine  and  imprison  for  a  contempt  in  the  face  of  the  court.  Vent.  i.  {d)  They  may  punish 
one  that  resists  the  execution  of  the  process  of  the  court,  but  not  give  damages  to  the  party. 
Vent.  I.  But  because  they  had  no  cognizance  of  tlig  original  matter,  upon  which  tlie  process 
was  grounded,  a  prohibition  was  granted,  &c.  Style,  171.  340.  (e)  But  they  can  in  no  case 
take  land  in  execution.  Godb.  193.  260.  Said  by  Coke,  that  the  process  of  the  admiralty 
court  is  to  imprison  according  to  19  H.  6.  vide  Hard.  474.    Noy,  24.     Godb.  260.    Sid.  148. 

Vent.  174.  When  a  {f)  provisionate  decree,  as  they  call  it,  or  pri mum  de- 

(/^  That  upon  cretum,  is  given  for  the  possession  of  a  ship,  and  she  is  seized, 

such  mterlo-     ^pon  security  given  by  the  course  of  the  admiralty,  she  may  be 

cutory  decree    -t-     a 

no  appeal  lies   "ired  out. 

to  the  delegates.    Vent.  174.     [For  this  court,  as  well  as  the  court  of  chivalry,  is  governed  by 

tlie  civil  law ;  and  by  that  law,  there  can  be  no  appeal,  but  where  gravamen  est  irreparabile. 

Sir  Henry  Blount's  case,  i  Atk.  295.     Vide  Moor,  814.  contk] 

(^)  For  in  such  l|For  the  avoiding  of  tedious  suits  in  civil  and  marine  causes, 
case  no  writ  it  is  enacted  by  8  El.  c.  5.  that  "  all  and  every  such  judgment 
°In  t"*^--^^  "  ^^^  sentence  definitive  as  shall  be  given  or  pronounced  in 
^39.  341?  "  ^"y  ^^^^  ^^^^  marine  cause,  upon  appeal  lawfully  made  therein 
{h)  Though  "  to  the  queen's  majesty  in  her  highness  court  of  {g)  chancery, 
the  word  half  «  by  guch  commissioners  or  delegates  as  shall  be  nominated  and 
uled^^et'a  "  appointed  by  her  majesty,  her  heirs  and  successors,  by  com- 
comniission  "  mission  under  the  half  seal,  {h)  as  it  hath  been  heretofore 
under  the  "  used  in  such  cases,  shall  be  final,  and  no  further  appeal  to 
great  seal  is  "be  had  or  made  from  the  said  judgment  or  sentence  defini- 
obiect  of  thtT  "  ^^^^'  °^  ^^°"^  ^^^  ^^^^  commissioners  or  delegates  for  or  in  the 
act  was  to  re-  "  same,  any  law,  ^r."|| 

strain  the  use  of  smaller  seals  than  the  half  seal.  Besides,  the  great  seal  includes  the  half 
seal.  Waltham  v.  Phoynes,  i  Ro.  Rep.  300.  Of  the  half  seal  I  have  not  been  able  to  ob- 
tain any  account,  there  being  no  seal  so  named  at  present  in  use.  Whatever  it  was,  it 
wou\u  seem  (most  probably  in  consequence  of  this  resolution  of  Waltham  v.  Phoynes) 
to  have  been  superseded  in  practice  by  the  great  seal;  for  the  only  course  of  proceeding  in 
these  cases,  within  any  official  memory,  has  been  to  issue  the  commission  under  the  great 
seal,  upon  the  chancellour's^ai  affixed  to  a  petition  presented  to  him  for  leave  to  appeal. 

16  [It 
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[It  is  only  from  the  ordinary  court  of  the  admiralty,  that  3  Bl.  Com.  69. 
the  appeal   lies    to  the  delegates.     From    the  prize  court  the 
appeal  is  in  pursuance  of  national  conventions,  to  commissioned 
members  of  the   privy  council,  called  lords  commissioners  in 
prize  causes.] 

II  Qu.  whether  a  commission  of  review  be  now  grantable  to  Vide  4  Ves. 
examine  a  sentence  of  the  committee  of  council  in  prize  causes.  ||    *o*-  305>  ^"^- 


OF  THE  MARSHALSEA  AND   PALACE 

COURT. 


AT  the  time  of  the  justiciar,  the  disputes  between  the  king's  Fleta,  lib.  2. 

servants  were  determined  before  the  steward  and  marshal,  c.  3. 
and  for  that  purpose  the  court  was  held  within  the  king's  verge, 
that  his  servants  might  not  be  drawn  away  fi'om  their  attendance 
on  him  ;  and  the  proceedings  were  by  plaint  without  any  original 
writ. 

This  court  hath  still  a  continuance,  being  holden  in  South-  Cromp,  Juris, 
ttar^-,  and  is  a  court  of  record,  exercising  a  jurisdiction  within  ^°2.  a  Inst, 
twelve  miles  of  the    king's   palace,  or  where  his  {a)  ordinary  ^^^^  \^k 
residence  is.  st.  i.  c.V 

15  H.  6.  c.  I.  :^2>  H.  8.  c.  1%.  (a)  The  king's  going  out  of  the  household  for  his  recreation  i<; 
not  such  a  removing  as  changes  his  ordinary  residence.    10  Co.  74. 

II  The  ancient  stile  of  this  court  was  Aula  Hospitii  Domini  Lib.  3.  0^3. 
RegiSi  ^x.  It  followed  the  person  of  the  king,  were  he  within  §  9>  ^o- 
or  out  of  the  realm,  and  took  cognizance  of  offences  etia?H  in 
alieno  regnoy  dum  tamen  reus  in  hospitio  regis  poterit  inveniri,  as 
the  author  of  Fleta  has  it,  of  which  he  gives  two  notable 
instances,  the  one  in  Gascony  in  the  1 2  th  year  of  Edward  the 
First,  and  the  other  in  Paris  in  the  14th  year  of  that  king.]) 

By  28  E.  I.  c.  3.  called  Articuli  super  chartas,  as    "  concern-  j| Rot.  Pari. 
"  ing  the  estate  {b)  of  the  steward  and  marshal,  such  pleas  as  i  R-  »•   Peti- 
'*  they  (c)  ought  to  hold,  and  in  what  manner.  It  is  ordained,  p*'"^'.^  ^^' 
*'  that  henceforth  they  shall  not  hold  plea  of  freehold,  neither  of  gtruction  of" 
"  debt,   nor  of  covenant,   nor  of  contract  between  the  king's  this  statute, 
*'  {d)  people,  but  only  of  trespass  of  the  house,  and  other  tres-  see  3  Inst.548. 
'*  passes  flone  within  the  verge,  and  of  contracts  and  covenants  ,^?  ^°'  ''*'  p 
*«  which  one  of  the  king's  house  shall  have  made  with  another  the^nJSal- 

<  of  the  same  house,  and  in  the  same  house,  and  not  elsewhere,  sea,  6  Co.  30. 

<  And  they  shall  plead  no  plea  of  trespass,  other  than  that  which  Michelborn's 

<  'may  be  attached  by  them  before  the  king  depart  out  of  the  ^^s®-  5^^'\!'"' 
«  'verge  {e)  where  the  trespass  shall  be  done,  and  shall  plead  it  ^"riy.  (?)Vhe 
* « speedily  from  day  to  day,  so  that  it  may  be  pleaded  and  deter-  wordin  the 

'*  mined  original 


510  THE  MARSHALSEA  AND  PALACE  COURT. 

is  /estaf,  ren-  '•'  mined  before  that  the  king  depart  out  of  the  limits  of  that 
dered  in  the  <c  verge  where  the  trespass  was  done.  And  if  so  it  chance  that 
the  printed  "  ^^^y  ^^'^'^^"ot  be  determined  within  the  limits  of  that  verge, 
statutes,  ate-  "  tliese  pleas  before  the  steward  shall  cease,  and  the  plaintiff's 
thority,  and  "  shall  sue  at  common  law.  And  henceforth  the  steward  shall 
Lord  6'o/.e  ex-  a  jjqj;  take  conusance  of  debts,  nor  of  other  things,  but  of  people 
the  jurisdic-  ^'  "  °^  ^^  ^^'^  house ;  nor  shall  hold  none  other  plea  by  obliga- 
tion by  force  "  tion  made  at  the  distress  {/)  of  the  steward  and  of  the  mar- 
of  their  offices  "  shals.     And  if  the  steward  or  the  marshals  do  any  thing  con- 

m  which  the     <«  tj,jjj.y  ^q  ^his  ordinance,  their  act  shall  be  holden  as  void." 

steward  and  *' 

marshals  have  estates,  namely,  for  their  lives  within  the  court  of  the  marshalsea.  {b)  This  shews 
that  this  act  vs'as  declaratiAe  of  the  common  law,  for  its  intent  was  to  reduce  the  marshalsea 
court  to  its  true  and  lawful  institution,  which  the  word  "  ought"  imports.  The  Articuli  super 
<ehartas  means  according  to  Herle  in  6  E.  3.  ^^  b.  explanations  of  the  charter s,{\^^  great  charter 
and  the  chaiter  of  the  forest),  that  is  of  the  common  law :  for  this  court  hath  its  foundation  from 
the  common  law  oi  England,  ainst.  130.  it  is  not  by  prescription,  which  implies  a  grant,  hwtde 
jure  conimuni,  pro  necessitate,  i  Bulstr.  211.  (c)  i  Bulstr.  208.  {d)  The  verge  is  the  compass  of 
the  jurisdiction,  which  was  twelve  miles  round  the  king's  house,  ascertained  by  13  R.  i.  st.  i. 
c.  3.  to  be  reckoned  from  the  king's  lodging.  It  is  so  called,  because  the  marshal  portatvirgam 
{qucE  signal  2^acem,)  coram  rege  per  spatium  duodecivileucariun,  &c.  Fleta,  Lib.  ii.  c.  4.  Of 
the  same  extent  was  the  like  jurisdiction  in  France.  Jpud  Francos,  curia  regia  duodecim 
leucarum  quaquaverszan  esse  intelligitur  a  loco,  tibiprinceps  ipsemoratur  ;  utiedicto  Francisci  i. 
mens.  Jun.  ann.  1544  statuitur.  Du  Fresn.  voc.  Virga.  We  find  a  similar  jurisdiction  too  in 
Scotland :  Oranes  trunsgressiones  sub  virga  mareschalli  domini  regis  {videlicet  infra  duodecim 
leucas)  debent  deferminari  in  cima  regis  coram  prcedictis  maj-escallo  et  constabulario.  Leges 
Malcolmi  z.  Regis  Scotiae,  c.  6.  §  3.  (e)  Where  either  of  the  parties  is  not  of  the  king's 
house,  though  stated  in  the  records  of  the  court  to  be  so,  the  defendant  is  not  thereby  estop- 
ped, but  may  aver  that  fact  by  15  H.  6.  c.  i.  And  a  judgment  in  this  court  where  the  parties 
are  not  of  the  king's  houshold,  may  be  avoided  by  plea  without  any  writ  of  error.  10  Co. 
77-  a-    (/}  Fleta,  Lib.  ii.  c.  4,|| 

5  E.3.  c.  a.  II A  -writ  of  error  lies  from  the  judgments  of  this  court  to  the 

affit';„'o"o'f°""rt  of  king's  bench. II 

the  common  law. 

M^  h  \h     '  ^^^  every  action  of  debt  or  covenant,  both  the  parties  must  be 

case.^  °™^  within  the  jurisdiction  of  the  court :  (a)  also,  the  contract  and 
(a)  Sid.  105.  consideration  must  be  laid  to  have  arisen  within  the  jurisdiction ; 
but  in  trespass  it  is  said  to  be  sufficient,  if  one  of  the  parties  be 
within  the  precincts  or  jurisdiction  of  the  court. 
Fi^Sid.  180.,  King  Charles  the  First,  by  letters  patent,  granted  to  the  mar- 
^^T^K^T^'  ^^^^^^^^  °^  palace-court,  jurisdiction  of  holding  plea  of  all  manner 
that  such  lef.  of  personal  actions  whatsoever,  as  debt,  trespass,  battery,  slander, 
ters  patent  trover,  actions  on  the  case,  which  shall  arise  within  twelve  miles 
were  void.  of  the  palace  of  Whitehall. 
[The  court  of 

the  marshalsea,  and  the  palace  court,  though  here  treated  of,  and  indeed  very  frequently  con- 
founded together,  are  in  fact  two  distinct  courts.  The  former  is  of  common  right:  the  latter 
was  erected  by  letters  patent  in  the  6th  year  of  King  Charles  the  First :  the  former  was  origi- 
nally holden  before  the  steward  and  mai-shal  of  the  king's  house,  and  was  instituted  to 
administer  justice  between  the  king's  domestick  servants,  1  Bulstr.  211.  holding  plea  of  all 
trespasses  committed  within  the  verge  of  the  court,  where  only  one  of  the  parties  was  in  the 
king's  domestick  service,  i  Sid.  105.  and  of  all  debts,  contracts,  and  covenants,  where  both 
the  contracting  parties  belong  to  the  royal  household;  Artie,  sup.  cart.  28  Edw.  i.  0.3. 
5  Edw.  3.  c.  2.  10  Edw.  3.  St.  2.  c.  a.  The  latter  is  to  be  holden  before  the  steward  of 
the  household,  and  knight  marshal,  and  the  steward  of  the  court,  or  his  deputy;  with  jurisdic- 
tion to  hold  plea  of  aU  personal  actions  whatsoever,  which  shall  arise  between  any  parties 
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.iiiiin  twelve  miles  of  the  palace  at  Whitehall,  i  Sid.  i8o.  a  Salk.  439.  This  court,  there- 
fore is  stationary,  whereas  the  other  is  ambulatory,  and  obliged  to  follow  the  king  in  all  his 
£)rogresses,  its  verge  extending  for  twelve  miles  round  his  majesty's  place  of  residence.  13  R.  2. 
*t.  i^.  c.  3.  Both  the  courts  are  now  holden  together  in  the  borough  of  Southwark  once  a 
week  :  and  a  writ  of  error  lies  frorn  both  to  the  court  of  king's  bench  :  the  writ  of  error  from 
the  marshalsea  court  is  allowed  by  the  statutes  of  5  Edw.  3.  c.  2.  and  10  Edw.  3.  st.  2.  c.  3.  for 
is  this  tribunal  was  never  subject  to  the  jurisdiction  of  the  chief  justiciary,  the  writ  of  error, 
-)t  common  law,  lay  only  to  parliament,     i  Bulstr.  ai  i.     10  Co.  79.     3  Bl.  Cornm.  76,] 


COURTS  PALATINATE. 


'T^HE  palatinate  courts  are  superior  courts  of  record,  which  Cromp.Juri*. 
exercise  a  jurisdiction  within  their  own  precincts  in  as  ^37-  *  Inst. 
{a)  ample  a  manner  as  the  courts  of  Westminster,  into  which  the  ^^^  ^  j^^j  ^^^ 
king's  ordinary  writs  do  not  run.  But,  although  they  (6)  have  213. — is  age- 
jura  regalia,  yet  they  derive  their  authority  (c)  from  the  crown,  neral  court  for 
At(rf)  this  day  no  palatinate  jurisdiction  can  be  erected  without  ^f  [Ijep^^^* 
an  act  of  parliament.  nate,  and  not 

merely  for  causes  arising  within  the  palatinate;  and  therefore  if  a  debtor  goes  from  a  foreign 
into  a  palatinate  juriscUction,  his  obligations  go  along  with  him  as  much  as  if  he  removed  from 
one  kingdom  into  another,  and  he  may  be  sued  there,  though  the  cause  of  action  arose  not 
within  such  palatinate  jurisdiction.  Gilb.  Hist.  C.  P.  189.  (6)  Might  formerly  pardon  trea- 
sons, murder,  felonies,  &c.  but  their  power  as  to  many  things  is  now  restrained,  for  which  vide 
4  Inst.  205.  27  H.  8-  c.  24.  (c)  And  were  probably  erected  at  first  as  being  adjacent  to  those 
countries,  which  were  generally  in  enmity  with  England,  viz.  That  the  people  of  Lancaster 
9.nd  Durham,  which  lietowards  Scotland,  and  Chester  that  lies  towards  Wales,  might  have  jus- 
tice administered  to  them  at  home,  and  not  be  obliged  to  any  attendance  elsewhere,  that 
those  parts  should  not  be  disfurnished  of  inhabitants  that  might  secure  the  country  from 
incursions.    Vent.  155   Arguendo,    (d)  Vide  4  Inst.  204.     Cromp.  Juris.  139. 

By  27  H.  8.  c.  24.  §  3.  it  is  enacted,  "  That  all  original  writs  4  Inst.  205. 
*'  and  judicial  writs,  and  all  manner  of  indictments  of  treason, 
"  felony,  and  trespass,  and  all  manner  of  process  to  be  made 
"  upon  the  same  in  every  county  palatine,  and  other  liberty  with- 
*'  in  this  realm  of  England,  Wales,  and  marches  ol"  the  same, 
"  shall  be  made  only  in  the  name  of  our  sovereign  lord  the  king, 
"  and  his  heirs,  kings  of  England;  and  that  every  person  or 
"  persons  having  such  county  palatine,  or  any  other  such  liberty 
"  to  make  such  originals,  judicials,  or  other  process  of  justice, 
"  shall  make  the  teste  in  the  said  original  writs  and  judicial  in 
"  the  name  of  that  same  person  or  persons  that  have  such  county 
"  palatine  or  liberty." 

Bj  1 1  &  12  W.  3.  c.  9.  reciting  22  &  23  Car.  2.  c.  9.  and  its 
reference  to  43  Eliz.  c.  6.  and  that  the  clause.  That  in  actions  of 
trespass,  assault,  and  battery,  and  other  personal  actions,  the 
plaintiff  in  such  actions,  in  case  the  jury  shall  fnd  the  damages 
to  be  under  the  value  of  40s.  shall  7iot  recover  or  obtain  more 
costs  of  suit  than  the  damage  so  found  shall  amount  unto,  relates 
only  to  the  courts  at  Westminster,  it  is  enacted,  "  That  as  well 

V  the 
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Jennet  v. 
Bishop, 
1  Vern.  184. 
Partington  v. 
Tarbock,  Id. 
ibid. 

{a)  Id.  177. 
Mit.  Equ.  PI. 
1^3- 


"  the  said  clause  and  all  the  powers  and  provisions  thereby,  or 
*'  by  any  other  law  now  in  force,  made  for  prevention  of  frivo- 
*'  lous  and  vexatious  suits,  commenced  in  the  courts  of  West- 
*'  minster,  shall  be  extended  to,  and  be  of  the  same  force  and 
"  efiicacy  in  all  such  suits,  to  be  commenced  or  prosecuted  in 
«  the  court  of  great  sessions  for  the  principality  of  Wales,  the 
"  court  of  great  sessions  for  the  county  palatine  of  Chester,  the 
*'  court  of  common  pleas  for  the  county  palatine  o^  Lancaster,  and 
"  the  court  of  pleas  for  the  county  palatine  of  Durham,  as  fully 
"  and  amply  as  if  the  said  courts  had  been  mentioned  therein." 

And  it  is  further  enacted  by  the  last  mentioned  statute,  "  That 
**  no  sheriff,  or  other  officers  within  the  said  principality  or 
"  counties  palatine,  upon  any  writ  or  process  issuing  out  of  any 
*'  of  his  majesty's  courts  of  record  at  West^nitister,  shall  hold  any 
*'  person  to  special  bail,  unless  an  affidavit  be  first  made  in  writ- 
*'  ing,  and  filed  in  that  court,  out  of  which  such  writ  or  process 
*'  is  to  issue,  signifying  the  cause  of  action,  and  that  the  same  is 
''  20/.  or  upwards,  and  where  the  cause  of  action  is  20/.  and  up- 
*'  wards,  bail  shall  not  be  taken  for  more  than  the  sum  expressed 
*'  in  such  affidavit." 

yNo  appeal  lies  in  chancery  from  a  decree  in  a  county  pala- 
tine ;  but,  if  any  appeal  lies,  it  must  be  to  the  king  himself.  To 
a  bill  of  appeal  and  review  of  a  decree  in  the  court  of  a  county 
palatine  a  demurrer  has  been  allowed,  it  being  apparent  on  the 
face  of  the  bill  that  the  court  of  chancery  had  no  jurisdiction. 
But  though  chancery  assumes  no  appellate  jurisdiction  in  these 
cases,  (a)  yet  it  will  in  some  cases  remove  a  suit  before  the  de- 
cision into  its  own  court  by  writ  of  certiorari.  || 

The  palatinate  courts  are  at  this  day  three,  viz.  Chester,^  Dur- 
ham, and  Lancaster. 


I. 


Of  the  County  Palatine  of  Chester. 


4  Inst.  211. 
Cronip.  Juris. 
137. 

4  Inst.  211. 


4  Inst.  212. 


4  Inst.  %\%, 


This  is  a  county  palatine  by  prescription,  and  according  to 
my  Lord  Cohe  is  the  most  ancient  and  honourable  remaining  at 
this  day. 

Within  this  county  palatine,  and  the  county  of  the  city  of 
Chester,  there  is  and  anciently  hath  been  a  principal  officer  called 
the  Chamberlain  of  Chester,  who  hath,  and  time  out  of  mind 
hath  had,  the  jurisdiction  of  a  chancellour ;  and  the  court  of 
exchequer  at  Chester-  is,  and  time  out  of  mind  hath  been,  the 
chancery  court  for  the  said  county  palatine,  whereof  the  chamber- 
lain of  Chester  is  judge  in  equity :  he  is  also  judge  of  matters  at 
the  common  law  within  the  said  county,  as  in  the  cou)t  oi 
chancery  at  Westminster,  for  this  court  of  chanrery  is  a  mixt 
court. 

There  is  also,  within  the  said  county  palatine,  a  justice  for 
matters  of  the  common  pleas,  and  pleas  of  the  crown,  to  be  heard 
and  determined  within  the  said  county  palatine,  commonly  called 
the  chief  justice  of  Chester. 

A3J  pleas  of  lands  or  tenements,  and  all  other  contracts,  causes, 

and 
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and  matters  rising  and  growing  within  this  county  palatine  are 
pleadable,  and  ought  to  be  pleaded,  heard,  and  judicially  deter- 
mined within  the  said  county  palatine,  and  not  elsewhere ;  and 
if  any  be  pleaded,  heard,  or  judged  out  of  the  said  county  pala- 
tine, the  same  is  {a)  void,   and  coram  non  J7idice,  except  it  be  in  (c)  That  thi» 

case  of  treason,  error,  foreign  plea,  or  foreign  voucher.  mustbeu.ider 

stood  where 
the  plaintiff  by  liis  declaration  shews  that  the  matter  arose  within  a  county  palatine;  forasta 
a  transitory  action,  the  plaintiff  may  allege  that  the  cause  of  action  accrued  at  any  place. 
Fide  Sid.  103.  and  supra  of  courts  in  general. 

A  man  cannot  sue  in  the  chancery  of  Chester  for  a  thing  which  Ron.Abr.j;^, 
in  interest  concerns  the  chancellour  there,  because  he  cannot  be  Roll.Rep.246, 
his  own  judge;  and  therefore  he  may  in  this  case  sue  in  the  \^'(^q"111' 
chancery  o{  Ejiglaiid;  for  (Z>)  otherwise  there  would  be  a  failure  ^  inst.213.* 
of  right.  S.P,   f6)If 

a  man  hath 
cause  to  complain  in  equity  of  a  matter  arising  within  the  county  palatine  o^  Chester ;  if  the 
defendant  lives  out  of  the  county  palatine,  he  may  be  sued  in  the  chancery  here;  otherwise 
there  would  be  a  failure  of  justice ;  for  proceeding  in  equity  binding  the  person  onI\ ,  if  tlie 
person  livesoutof  the  jurisdiction  of  the  chamberlain  of  Chester,  there  can  be  no  relief  there. 
4  Inst.  213.  [In  the  case  of  Edgworth  v.  Davies,  i  Ch.  Cas.  41.  it  is  stated  to  have  been  re- 
ported, upon  view  of  precedents,  that  the  jurisdiction  of  the  counties  palatine  uia>;  aUowcille 
bettvecn  parties  dwelling  in  the  same  county,  and  for  lands  there,  and  for  matters  local.] 

Outlawry  in  a  county  palatine  cannot  be  pleadfed  in  any  of  the  Fitz.  Coro. 
courts  at  fVeslminstcr,  for  the  party  outlawed  is  only  ousted  of  ^32-    "p.:^' 
his  law  within  that  jurisdiction,  and  it  shall  not  extend  to  disable      \     Yenb. 
a  man  in  another  county,   where  they  have  no  power;    for  the  j^y,    a  Sid, 
county  palatine  being  a  royal  jurisdiction  within  bounds,   the  146. 
losing  the  privileges  of  the  law  within  that  jurisdiction  can  be  no 
disadvantage  to  him  in  another  county ;  and  if  he  docs  not  live 
within  the  palatine  jurisdiction,  he  is  not  obliged  to  attend  there. 
But  it  seems  that  outlawry  in  the  county  palatine  of  Lancaster 
may  be  pleaded  in  the  courts  of  Westminster^  because  that  county 
was  erected  by  act  of  parliament  in  Edward  the  Third's  time,  but 
Durham  and  Chester  are  by  prescription. 

2.  Of  the  Courdi/  Palatine  of  Durham. 

This  is  also  a  county  palatine  by  prescription,  and  said  to  have  4  Inst.  216. 
been  erected  soon  after  the  conquest,  and  is  parcel  of  the  bishop-  Cromp,  Juris. 

j:ick  oi  Durham.  l^\r^^. 

12  mod.  I  ST. 

The  jurisdiction  of  the  Bishop  of  Djuham  [c)  extends  to  all  Rol!.Abr.54o, 
places  between  Ti«eand  Tees.  IlollRep.397, 

^  3Bnlbt.  156. 

S.  P.    (c)  His  jurisdiction  extends  as  well  to  the  manors  of  other  men  as  to  the  demesnes  of 
the  bishop.    Roll.  Rep.  397.    3  Bulst.  15 6. 

In  this  county  palatine  there  is  a  court  of  chancer}-,  v/hich  4  Inst.  21 8. 
is  a  mixed  court  both  of  law  and  equity,   as  the  chancery  at 
W€siminsta\ 

If  ati  erroneous  judgment  be  given,  either  in  the  cliancery  4  Inst.  21 S. 
upon  a  judgment  there,  according  to  the  common  law,  or  before 
the  justices  of  the  bishop,  a  writ  of  error  shall  be  bror.gi^t  be- 

VoL.  II.  LI  fore 
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fore  the  bishop  himself;  and  if  he  give  an  erroneous  judgjnent 
thereupon,  a  writ  of  error  shall  be  sued  returnable  in  the  king's  ' 
bench.  | 

2  In<:t.  ZI9,  If  a  man  be  surety  for  another  to  keep  the  peace,  and,  after  ' 
*'^"  he  break  the  peace,  and  the  surety  have  lands  in  the  county  pala- 
tine o{ Durham.,  the  king  shall  command  the  Bishop  oi  Durham, 
or  his  chancellour,  to  do  executions  and  so  it  is  in  the  other  coun- 
ties palatine,  and  in  the  same  manner  it  is  of  a  sta,tute  staple, 
Sfc.  recognisances,  ^c. 

Chapman  v.  |j  If  a  latitat  issue  out  of  the  court  of  king's  bench  into  a  county 

Mattison,         palatine,  the  officer  there  must  make  out  a  mandate  for  its  execu- 

3  Str  loVo       '^°">  ^^^^  ^^  ^'^^^  ^^  attached.  I] 

s.cV 

3.  Of  the  Count'j  Palatine  of  Lancaster,  and  tJie  Dutchy  Court. 

4  Inst.  204.  The  county  palatine  and  dutchy  o^  Lancaste?-  v.xre  erected  by 
Plow.  215.       act  of  parliament  in  the  reiun  of  Ed.  7. 

It  does  not  ^  t>  ,       o 

appear  that  this  county  palatine  was  erected  by  any  statute  in  this  reign ;  Edmond,  son  of 

Henri/  3.  was  Duke  of  Lancaster.  It  hath  beea  a  county  palatine  time  out  oi'mind.  Cromp. 
Juris,  137.                            ■  " 

Vent,  isf.  If  lands,  {a)  parcel  of  the  dutchy  lie  within  the  county  pala- 

SeegMod  9^.  tine,  a  suit  in  equity  may  be  for  them  in  the  dutchy  court. 
RolI.Abr.539.  -L     J       J  J 

(c)  Row  the  county  palatine  became  parcel  of  the  dutchy,  vide  1  E.  4.  c,  i.    i  H.  7.    4  Inst. 

ios.    Vent.  155. 

Roll.  Abr.  But,  if  a  man  enters  into  an  obligation  concerning  lands  lying 

530.,  Holt's  in  the  county  palatine,  and  he  is  sued  upon  this  at  coinmonlaw, 
^c'  ad-  '''  ^^  cannot  sue  in  equity  in  the  dutchy  court  to  be  relieved  against 
judged;  and  a  ^^^  bond,  for  the  jurisdiction  being  local,  it  cannot  be  extended 
p-ohibition  to  this  collateral  matter, 
awarded,  be- 
cause the  dutchy  hath  no  jurisdiction  ia  respect  of  the  person,  as  because  the  suitors  dwell 
within  the  county  palatine,  nor  upon  the  krids  of  the  subject  any  where  but  upon  the  king's 
own  land^  and  his  ov,  n  revenue,  and  perhaps  upon  bonds  and  assurances  giveh  for  bis  revenue 
of  the  dutchy. 

Vent.  155.  But  it  hath  been  since  holden  that  a  bill  may  be  exhibited  in 

Fisher  and  the  dutchy  court,  to  be  relieved  against  the  forfeiture  of  a  mort- 

ir^Tkeb.*^^  gage  of  lands  lying  v^ithin  the  county  of  Lancaster. 
8a6.S.C. 

4  Inst.  206.  The  proceedings  of  the  dutchy  court  at  JVestminster  Site  as  in 

(i)Jt  doth  not  a  court  of  (i)  chancery  for  lands,  Sfc.  within  the  (c)  survey  of  the 
tSr^urt  of  ^^'^'"^  ^y  ^''^gl'-^h  bill,  Sfc.  and  decree,  and  the  process  the  same 
equity  began,  ^^  in  chanceiy ;  but  it  is  not  a  mixed  court  as  the  chancery 
but  it  would  of  England  is,  {d)  partly  of  the  common  law,  and  partly  of 
be  inconve-  equity. 
rient  now  to 

examine  the  power  thereof  after  so  long  continuance,  &c.  a  Lev.  34.  {c)  "Whatever  belongs 
to  the  jurisdiction  of  the  dutchy  may  be  determined  in  tho  exchequer.  Hard.  171.  [or  in  the 
court  of  chancery,  i  Ch.  Rep.  ^$^^  (d)  They  oannot  try  the  validity  of  letters  patent,  or  dtier 
matter  projierly  triable  at  law.    Roll.  Rep.4«.  zsi.    3  Bulst- 119.    isCoi  114, 

II  An 
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Ij  An  appeal  lies  to  the  dutchy  court  from  a  decree  in  the  Addison  v. 
Gourtofequityatiflrncas^fr.ll  „  ^    _,    Hindmarsh, 

^     •'  I  Vem.  442.  -Oraerod  v.  Hardman,  5  Ves,  jaa. 

It  was  granted  by  patent,  that  this  court  might  make  ordi-   RoU.  Rep.4a. 
r  ances  for  tlie  hospital  of  W.  how  they  se  gererent^  conversarentur  "^  '^^^X^a 
&;  eligermtur^  and  this  patent  was  confirmed  by  the  statute  of  the  Hospital 
the   14EUZ.  yet  it  was  resolved,  that  the  court  hereb^^  hath  ot'Wigston, 
no  power  to  determine  ^he  right  of  the  possessions;  and  the 
hospital  having  exhibited  a  bill  in  this  court  to  avoid  a  lease  by 
them  made,  of  lands  lying  out  of  the  dutchy,  a  prohibition  was 
granted. 

By  the  statute  of  16  Car.  i,  c.  10.,  reciting  that  the  proceed- 
ings, censures,  and  decrees  of  the  court  of  Star-chamber  were 
found  an  intolerable  burden  to  the  subject,  Sfc.  it  is  enacted, 
"  That  the  court  of  Star-chamber  and  all  its  power,  jurisdiction, 
"  aad  authority,  shall  be  dissolved,  and  the  like  jurisdiction  then 
"  used  and  exercised  in  the  court  o^  the  dutchy  of  Lancaster,  S^c.  ^ 
"  is  repealed,  revoked,  and  made  void." 

*  By  4  G.  3.  c.  16.  infants  in  counties  palatine  are  enabled  to 
convey  by  order  of  the  respective  courts  belonging  to  the  coun- 
ties palatine.* 
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p'L  Y  is  (a)  not  a  county  palatine,  but  a  royal  franchise,  granted  a  Inst.  220, 

by  Hetir}/  i.  to  the  Bishop  of  El]/ and  his  successors^  {b)  of  j^^^th^^jo ''^^" 
hearing  and  determining  as  well  civil  as  criminal  pleas.  go  resolved. 

(b)  This  jurisdiction  the  bishop  now  exercises  by  his  justices,  by  prescription  grounded  on 
the  said  grant.  4  lust.  220.  [The  franchise  is  of  much  earlier  date  than  the  time  of  Henry 
the  First.  The  bishoprick  was  founded  by  that  prince  in  the  tenth  year  of  his  reign,  A.  D.  iioo., 
and  immediately  after,  the  grant  here  alluded  to  was  made.  But  the  franchise  itself  may  ce 
traced  back  to  the  seventh  century,  and  Henry^s  charter  refers  to  preceding  grants,  and 
declares  that  the  church  of  Eljf  shall  conti7iue  to  have  the  same  privileges  and  liberties  as  it 
had,  d?V,  qua  Edioardus  villus  et  mortuusfuit.     See  Bentham's  Ely.  46.    Appendix,  33. 

And  therefore  the  party,  who  is  sued  in  the  courts  of  West-  Carth.  109/ 
■mi7ister^  caimot  plead  that  the  lands  lie,  or  that  tlie  cause  of  action  Cotton  and 
arose  within  Ely^  but  (c)  conusance  must  be  demanded,  which  is  jgj"j°'s  c!  ' 
all  the  jurisdiction  a  franchise  hath.  adjudged, 

(<^)  Of  the  manner  of  demanding  conusance,  vide  Sid.  283.  Keb.  946.  948.  [Seethe  record 
in  this  case,  Bentham's  Ely,  Appendix,  j,6.  Vide  supra^  tit.  Courts  and  their  Jurisdiqtm  in 
general,  D.  3.] 


HThe  court  of  Elt/  is  a  court  of  superior  jurisdiction,  and  Pigge  v. 

actions;  though    net  arising 

1  2  The 


hath  cognizance  of  all  transitory  actions;  though    net  arisnig  o-ardner, 
within  the  jurisdiction.  ^  '^''''"  '^^' 
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Gunter  v. 

Gunter, 

Godb.380. 


GranfT. 

Baggc^East, 
138.     See  also 
Bowring  v, 
Pritcliard, 
14  East,  189. 


4  Inst.  221. 
{a)  But,  if  an 
action,  that 
in  its  nature 
is  joint,  rise 
partly  within 
4  Inst,  220. 


COURTS  OF  THE  FOREST. 

The  justices  of  this  court  sit,  as  do  those  of  Lancaster  and 
Durham^  under  commissions  of  qy^rand  terminer,  gaol-deiivery, 
and  the  peace  under  the  great  seal ;  but  the  patent  to  hold 
pleas  at  Ely  is  granted  by  the  bi:>hop  to  his  chief  justice,  of 
whom  the  courts  at  Westminster  take  notice  as  the  king's  justice ; 
the  writ  of  error  to  remove  a  record  out  of  this  court  being 
directed  justiciar! o  Jiostro. 

But  the  bishop  not  having  a  palatinate  jurisdiction  within 
the  isle,  though  exercising  jura  regalia  there,  process  out  of 
the  courts  of  Westminster  into  the  isle  must  go  in  the  first 
instance  to  the  sheriff  of  Cambridgeshire,  who  thereupon 
issues  his  mandate  to  the  bailiff  of  the  franchise.  If  it  go  in 
the  first  instance  to  the  bailiff,  it  is  error,  and  the  bailiff  is  a 
tresjj3asser  if  he  executes  it.  || 

If  one  be  bailiff  of  lands  in   A.  and  B.,   and  B.  be  within 
the  franchise  of  Ely,  and  A.  not,  the  bailiff"  cannot  be  charged 
in  [a)  a  joint  action,  for  this  would  oust  the  franchise  of  its 
jurisdiction, 
and  partly  without  the  franchise,   the  fraiiehise  cannot  claim   conusance. 
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Manwood,  A  FOREST,  as  described  by  Marvwood,  is  a  certain  territory 
^^^'  of  woody  grounds  and  fruitful  pastures,  privileged  for  wild 

beasts  and  fowls  of  forest,  chase,  and  warren,  to  rest  and  abide 
(5)  The  king  there  in  the  safe  protection  of  the  {b)  king  for  his  delight  and 
only  can  make  pleasure,  which  territory  of  grovmd  so  privileged  is  meted  and 
a  forest,  and  bounded  with  (t)  unremoveable  marks,  meets,  and  boundaries, 
every  forest  either  known  by  matter  of  record,  or  by  prescription,  and  also 
must  appear  to  replenished  {d)  with  wild  beasts  of  venary  or  chase,  and  with  great 
be  such  by  coverts  of  (e)  vert  for  the  succour  of  the  said  beasts  there  to  abide ; 
""*d^'^r*'b  ^^'  ^^^  *^®  preservation  and  continuance  of  which  place,  together  with 
prescription,  the  vert  and  venison,  there  are  particular  {f)  officers,  {g)  laws,  and 
■which  sup-  privileges  belonging  to  the  same,  requisite  for  that  purpose,  and 
poses  a  grant    proper  only  to  a  forest,  and  to  no  {h)  other  place. 

crowu  for  that  purpoee.    Plow.  318.     Bract.  Kb;  3.  c.  i.     4  Inst.  300.     Bro.  Quo  Warranto,  7I 

—  But  a  subject  may  have  a  forest  by  grant  from  the  crown.  Dyer,  169.    Manwood,  i^s- • 

Before  the  statute  of  Charta  de  Foresta,  the  king  used  to  convert  the  open  and  woody  grounds 
of  his  subjects  into  forests ;  but  though  at  this  day  he  may  make  a  forest,  yet  he  cannot  afforest 
any  of  lus  subjects' lands.  4  Inst.  300.  (c)  But  need  not  be  actually  incloFcd  with  hedge, 
ditch,  &c.  Manwood,  145.  (rf)  Of  the  several  beasts  of  the  fore;:t,  tvi/^  4  Inst.  316.  (f)  This 
word  comprehends  every  thing  bearing  green  leaves  in  the  forest.  Manwood,  146.  (/)  The 
chief  of  whom  is  the  cliief  justice  in  ej/re,  who  was  formerly  created  by  writ,  -m  other  justices 
in  eyre  :  but  by  the  statute  iy  H.  8.  c.  24.  he  is  made  by  letters  patent,  and  may  execute  his 
ofiiceby  deputy.    [The  office  is  divided  between  two,  one  for  the  forests  on  this  side  of  Trent, 

the 
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.  other  for  those  beyond.]    4lnst.  291.  314. Theother  officer';  are  the  rarv^ers,  stewards, 

ierors,  foresters,  regarders,  agistors,  and  woodwards ;  these  must  duly  attend  their  respec- 

,0  offices,  and  therefore  are  privileged  from  attending  on  jui-ies  in  the  county,  &c.  F.  N.B. 
164.  2  Inst.  291.  I  Jon.  266.  {g)  Which  differ  in  many  cases  from  the  common  law  of 
England,  for  which  vide  4  Inst.  315.  {h)  For  although  warrens  and  parks  lu-e  civil  inclosures, 
and  a  chase  is  a  franchise  differing  only  from  a  park,  in  that  it  is  not  inclosed;  and  though  ■ 
these  enjoy  privileges  by  grant  from  the  crown  distinct  from  other  lands,  yet  are  they  not  to 
be  considered  as  forest,  having  neither  particular  laws,  nor  particular  officers ;  and,  therefore, 
offences  committed  hi  these  must  be  punished  by  the  conunon  law.  4  lust.  308.  Manwood, 
49.    Co.  Lit.  233. 

There  are  three  courts  ia)  incident  to  a  forest.  («)  Poph.  150. 

^  '  Roll.  Rep. 

1.  The  Justice  Seat.  ^9i- 

2.  The  Swainmote  Court. 

3.  The  Court  of  Attachments. 

I .  Of  the  Justice  Seat. 

This  court  is  so  {b)  incident  to  a  forest,  that  there  cannot  be  a  (b)  2  Bulst. 
forest  without  it,  but  it  (c)  cannot  be  holden  oftener  than  every  298. 
third  year.  .      .  (c)  4  Inst.  290. 

It  must  be  summoned  at  least  40  days  before  sitting,  and  one  4  Inst.  291. 
writ  of  summons  shall  be  directed  to  the  sheriff,  ^r.  tlie  other 
custodi forestcE  vel  ejus  locum  tenenti,  to  summon  all  officers,  Src, 
and  all  persons  that  claim  liberties  within  the  forest,  to  shew  how 
they  claim  them. 

This  court  may  inquire,  hear,   and  determine  all  trespasses  4  Inst.  291. 

within  the  forest,  (d)  accordino-  to  the  law  of  the  forest,   and  all  ^'^^  ^^  hether 
,.  P-,         1-D         -i-ir  a  i"^-n  may  be 

claims  or  iranchises,  ofc.  withm  the  torest.  imprisoned 

for  non-payment  cf  a  fine  set  there,  Webb's  case,  Roll.  Rep.  411.     2  Bulst.  213.  dubitatur. 

By  6  R.  2.  c.  3.  it  is  enacted,  "  That  {e)  no  manner  of  jury  {e)  [In  a  scire 
*'  shall  be  c^Dmpelled  by  any  officer  of  the  forest,  or  other  per-  /"""j*  against 
*'  son,  to  travel  from  place  to  place,  out  of  the  place  where  their  q^arenon      ' 
"  charge  is  given,  against  their  gree,  but  shall  give  their  verdicts  satisfecit  a  finQ 
*'  upon  their  charge  in  the  place  where  their  charge  is  given  to  i^ct  upon  him 
"  them"  at  the  justice 

seat  in  the 
forest  of  Deane,  the  plea  was,  that  the  justice  was  at  Gloucesiei;  which  is  out  of  the  forest ; 
and  thereupon  it  was  demurred,  because  the  begini^.ing  of  the  justice  seat  was  at  such  a  place 
within  the  forest,  and  adjourned  to  Gloucester.  All  the  court  held  it  good  enough,  although 
the  justice  seat  were  begun  in  a  place  out  of  the  forest,  and  gave  judgment  for  the  king.]  Roll. 
Abr.  534.     Cro.  Car.  409.    ■ 

The  proceedings  in  this  court  are  de  hord  in  hotcim,  and  there-  Jones,  268. 

fore  the  defendant  must  plead  to  an  indictment  there  ( /")  pre-  (y)^^' here  the 

,  '^  \t/  /  r         indictment 

Sently.  ^^.^^^  removed 

in  B.  R.,  and  the  defendant  there  put  to  answer.    4  In&t.  295 

By  9  H.  3.  c.  2.  "  Men  who  dwell  out  of  the  forest  hence- 
*'  forth  shall  not  come  before  our  justices  of  the  forest  by  • 
**  common  summons,  unless  they  be  em  pleaded  there,  or  be 
**  pledges  for  some  others  who  are  attached  for  the  forest." 

By  34  E.  I.  St.  5.  c.  6.    "  Our  justice  of  the  forest,  or  his 

L  1  3'  *'^  lieu- 
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"lieutenant,  in  the  presence  of  our  treasurer,  and  by  his  assent, 
"  shall  have  power  to  take  fines  and  redemptions  of  them  who 
*'  are  indicted  of  trespasses  committed  in  the  forest  before  this 
"  time,  and  not  tarry  for  the  eyre  of  the  justice." 
4  Inst.  3 15.  A  felony  committed  within  the  forest  must  be  inquired  of,  Si-c, 

before  the  judges  of  the  common  law,  and  it  belongs  not  to  the 
conusance  of  the  chief  justice  of  the  forest. 
4  Inst.  317.  A  receipt  of  an  offender  in  hunting,  Sfc,  or  of  the  king's  veni- 

son, out  of  the  forest,  cannot  be  punished  by  the  law  of  the  forest, 
because  the  jurisdiction  is  local. 
4  Init.  290.  This  court  may  proceed  upon  the  (a)  presentments  or  verdicts 

(c)  By  9  H,  3.    in  the  swainmote, 
c.  16.  pre- 
sentments of  the  foresters,  when  enrolled  and  inclosed  under  the  seals  of  the  vcrderors,  shall 

be  presented  to  the  chief  justices,  &c.  and  be  determined  before  them. How  the  truth  of 

such  presentment  shall  be  inquired  of,  and  after  by  assent  of  the  foresters,  verderors,  regarders, 
&c.  confirmed  and  sealed  with  their  seals,  mde  34  E.  i.  c.  i.  And  indictments  taken  in  other  man- 
ner shall  be  void.  —  And  by  34  E.  1.  stat.  5.  c.  a.  If  any  officer  is  dead,  or  sick,  so  that  he  cannot 
be  at  the  swainmote,  the  justice  of  the  forest  shall  put  another  in  his  place,  so  that  the  indict- 
ment may  be  by  all,  in  form. If  sealed  with  the  seal  of  one  officer  only,  by  assent  of  all 

the  verderors,  &c.  it  is  well  enough.    Jones,  368. 

Jqnes,  279.  If,  upon  the  first  sitting  of  the  justice  seat,  the  four  men  and 

reeve  of  any  town  make  default,  the  whole  vill  shall  be  amerced ; 
but,  if  after  appearance  they  make  default  upon  an  adjournment, 
the  defaulters  only  shall  be  amerced. 

4  Inst.  290.  If  at  the  swainmote  the  presentment  of  the  foresters  concerning 

/■  \  Ma!'^'^'''  "^^rt  and  venison  is  found  true,  the  offender  is  convict  in  law,  and 
(c)  Wotning        ...  '  .       .  \ 

can  be  done      i^J  cannot  traverse ;  but  a  presentment  at  a  justice  seat  (c)  not 

but  upon  their  found  at  the  swainmote  may  be  traversed,  because  presented  but 

presentments,    by  one  iurv. 
2Bulst.297.         -^  "^     -^ 

4  Inst.  313.  If  the  king  pardons  a  trespass  in  a  forest,  and  an  offender  at  a 

justice  seat  pleads  it,  by  the  law  of  the  forest,  before  any  allow- 
ance thereof,  the  justices  must  charge  the  ministers  of  the  forest 
to  inquire  whether  the  delinquent  hath  done  any  trespass  in  vert 
or  venison  since  the  date  of  the  pardon,  and  when  the  pardon  is 
allowed,  the  entry  is  gjwd  invenit  manucajptores  quodammodo  non 
forisfac,  Sfc. 

4  Inst.  313.  If  an  offender  be  convicted  for  a  trespass  in  the  forest  in 

hunting,  Sfc.  and  adjudged  to  be  fined  or  imprisoned,  though  he 
pays  the  fine,  yet  he  must  find  sureties  for  his  good  abearing. 

4  Inst.  294.  If  a  claim  is  allowed  there  which  {d)  ought  not,  the  party 

(rf)  How  the     grieved  may,  by  certiorari ,  remove  the  record  in  B.  i?.,  and  there- 

ch.  lustice  may  u  -       /■    •        o 

inquire  of  the   "P°"  ^^^^  ^  scire  facias,  Sfc. 

tmxh.  of  such  claims^^r  viinistros  forestce,  or  iam  per  ministros  guam  per  alios,  at  his  discretion. 

Hid. 

4  Inst  297.  But,  if  refused  to  be  allowed  where  it  ought,  the  party  shall 

have  a  writ  de  libertaiibus  allocandis  to  the  justices  of  the  forest. 

4  Inst.  295.  But,  if  upon  such  claim  a  difficulty  arises,  or  a  demurrer  is 

joined,  the  chief  justice  may  adjourn  it  in  B.  B,.^  ^c. 

Duk*$°N  ^  certiorari  was  prayed  on  behalf  of  the  Duke  oiNorfolJc,  to 

oi  V.  DukT  remove  a  presentment  taken  in  the  forest  ofFickeringi  to  be  di- 

10  rected 
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reeled  ta  the  chief  justice  in  eyre;  the  judgment  was,  because  of  Newcastle, 
there  was  a  question  of  right,  to  whom  certain  woods  there  did  sKeb.gi.&.C. 
belong,  whether  to  the  Duke  o£  Norfolk,  ov  to  the  Duke  of  New-  ^'g^^.^.^S^. 
castle;  and  the  Duke  of  i^iftiras/Zf,  being  chief  justice  \n  eyre^ 
would  not  let  the  woods  be  cut,  to  the  prejudice  of  the  Duke  of 
Norfolk's  right,  but  caused  them  to  be  presented ;   whereas  in 
truth  these  woods  had  been  deafforested  :    it  was  holden  by  the 
court,  that  in  this  case  no  certiorari  should  go,  for  the  right  of 
the  woods  is  not  in  question ;    for  a  man  (a)  cannot  cut  his  own  (a)  Vide  Mun- 
woods  to  destroy  the  vert,  but  shall  fine  for  it;  and  so  the  chief  jood,  370., 
justice  in  e^re  may  be  a  judge  for  the  king,  though  not  for  him- 
self; and  If  it  be  deafforested,  trespass  lies,  for  the  proceedings 
will  be  coram  nonjudice;  but  if  they  should  be  removed,  there 
will  be  a  failure  of  justice ;  for  the  K.  B.  cannot  pl-oceed  to  con- 
vict, not  having  their  laws  nor  their  officers ;   but  after  a  con- 
viction it  may  be  otherwise. 

The  chief  justice  in  f^r^  cannot,  upon  an  information  that  such  Carth.  77. 
and  such  persons  have  killed  does  and  felled  trees  in  the  forest,  Lord  Love- 
issue  his  warrant  for  apprehending  such  persons;  for  it  (^)  is  JJ^^sgyera] 
expressly  provided,  that  no  man  shall  be  taken  or  imprisoned  by  persons  appre- 
anv  officer  of  a  forest  without 'due  indictment,  or  being  taken  hended  on  his 

with  the  (c)  manner.  -.varrant,  ms- 

^  '  chcrged  on  a 

hahcai  corptut.    (b)  As  by  1E.3.  C.8.     7  R.a.  c.4.  ^-  vide  Reg.  f.  8.    F.N.B.  67.    4  I^it. 

389.    (c)  What  shall  be  a  taking  in  the  manner,  Carth.  79.  4i  infra. 

Nor  can  any  such  waiTant  be  directed  to  a  messenger  or  other  C^rth.  78. 
person  that  is  not  an  officer  of  the  forest ;  for  herein  the  autho- 
rity of  the  chief  justice  in  ei/re^  and  that  of  a  justice  of  peace,  is 
the  same,  who  cannot  direct  his  warrant  to  his  servant,  or  any 
other  person,  but  must  direct  it  to  the  constable  or  parish  officers ; 
and  the  warrant  stij)ra  being  directed  to  a  messenger,  for  this 
reason,  principally,  the  persons  were  discharged. 

2.  Of  tie  Stvainmote. 

llThe  swainmote  is  the  court  within  the  forest  to  which  all  Man >v.  336. 

the  freeholders  owe  suit  and  service.     The  word  is  derived  from  4  Co,  339. 
the  Saxon  Spein,  minister,  ODoce,  cu7-ia ;  so  that  it  is  properly  a 
court  of  the  ministers  of  the  forest,  and  called  swainmotCi  because 
it  is  but  a  preparative  to  the  justice  seat.|| 

The  swainmote  is  holden  by  the  steward  before  the  verderors  4  Inst.  289. 

as  judges,  (d)  thrice  in  the  year,  and  the  (e)  foresters  are  to  pre-  (^)  ^'?^  ^^    , 

''     P  .'  ^    '    ,  /  •      '  1  .1       (■  what  time,  and 

sent  then*  attachments  at  the  next  swammote,  where  the  free-  ^^,^^  bound  to 

holders  witliin  the  forest  are  to  appear  to  serve  on  juries.  appear  there, 

vide  9  H.  3.  c.  8.    (e)  9^-3*  c  6. 

il  Before  the  making  of  Chai-ta  de  Foresta,  there  was  not  any  Manw.  338. 
certain  time  limited  for  the  holding  of  the  courts  of  the  forest, 
and  therefore  the  chief  wardens  and  foresters  kept  the  swainmotes 
as  often  as  they  would  and  compelled  the  inhabitants  of  the 
forest  to  attend  those  courts,  till  at  last  this  became  a  very  great 

L  I  4  oppression. 
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oppression.  For  t'aese  courts  were  so  frequently  held,  that  the 
people  could  not  constantly  attend,  and  several  fees  were  ex- 
acted from  those  who  could  not,  and  so  their  app^'arance  was 
excused.  To  remedy  which  inconvenience  it  was  provided  by 
that  statute,  that  nullum  sxf:ainimotwn  de  catero  teneatur  in  regno 
nostra  nisi  ter  in  anno,  viz.  fifteen  days  before  the  feast  of  Si. 
Michael,  when  the  agistors  of  the  king's  woods  do  meet  to  take 
agistments,  and  about  the  feast  of  St.  Martin,  when  the  said 
agistors  receive  the  pannage ;  and  to  those  two  swainmotes,  the 
foresters,  verderors,  and  agistors,  and  none  other,  shall  come,  or 
be  compelled  by  distress.  The  third  swainmote  shall  be  kept 
fifteen  days  before  the  feast  of  S^^,  John  Baptist,  when  the  agistors 
meet  to  fawn  the  deer,  and  the  foresters,  and  verderors,  and 
rone  other  shall  come  to  this  court,  and  if  they  fail  shall  be 
compelled  by  distress. 

But  this  law  is  now  altered  by  the  statute  of  34  E.  i.  called 
Ordinatio  fo7-est(E,  c.  i.  and  likewise  several  years  after  that,  viz, 
in  the  beginning  of  the  reign  of  king  E.  3.  The  words  in  Ordi- 
natio  forestcs  are,  that  presentments  of  offences  in  Vert  and  Venison 
shall  be  made  in  the  next  swainmote  before  the  foresters,  ver- 
derors, regarders,  agistors,  and  other  ministers  of  the  same  forest, 
4f ■  and  that  indictments  made  in  any  other  manner  shall  be 
void.  So  that  now  it  appeareth  by  this  statute,  that  notwith- 
standing the  negative  words  in  Charta  de  Foresta,  the  foresters, ' 
verderors,  regavders,  agistors,  and  other  ministers  of  the  forest 
are  to  come  to  this  court,  and  also  freeholders  and  all  other" 
honest  and  lawful  men  of  the  forest ;  for  otherwise  indictments 
there  made  are  void.  And  the  reason  is,  because  the  indict- 
ments must  be  found  by  all  the  officers  of  the  forest;  therefore 
they  must  all  be  present,  and  if  any  of  them  are  dead,  or  by 
sickness,  or  any  other  means,  are  disabled  or  hindered  in  coming 
to  this  court,  the  cliief  justice  of  the  forest,  or  his  deputy,  shall 
constitute  others  in  his  or  their  room,  that  the  indictments  may  be 
made  by  all;  and  this  is  according  to  Ordinatio  forestce,  34  E.  i. 
c.  2.  "Jlicn  by  the  other  statute,  viz.  i  E.  3.  c.  8.  it  appears,  that 
the  freeholders  and  other  good  and  lawful  men  of  the  forest  must 
be  present  at  this  court  to  make  inquests  and  juries  there  ;  for 
by  the  words  of  this  last  statute,  the  presentments  must  be  made 
jper  sacramentum  tain  militum  quam  aliorwn  proborum  et  legalium 
hominnm  dejmr/ibus  vicinioribiis  ubi,  &c.  This  is  also  proved  by 
the  statute  of  7  R.  2.  c.  3.  So  that  though  by  Charta  de  Foresta 
it  is  enacted,  that  only  three  sorts  of  officers  shall  come  to  the 
sv.'alnmote,  viz.  the  ft)resters,  verderors,  and  regarders,  Sf  mdli 
idii  per  distridionem,  yet  the  woodwards,  and  all  other  the 
officers  of  the  forest,  and  all  the  fi-eeholdcrs  dwelling  therein, 
and  the  four  men  and  the  reeve  of  every  village  in  the  forest, 
must  come  to  the  swainmote,  and  give  their  attendance  there, 
and  in  default  thereof  to  be  amerced,  and  the  same  to  be  estreated 
to  the  chief  warden  of  the  forest  to  levy  it  by  distress. 

By  tke  words  in  the  Ordinajice  of  the  Forest,  c.  i.  viz.  ac  aliis 
.earutidcmfarestarwn  ministris,  are  meant  stewards  of  the  swain- 

1 1  mote ; 
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mote ;  and  such  should  be  learned  men,  especially  in  the  laws 
of  the  forest.  And  it  appears  by  the  Assise:;  of  the  Forest,  c.  22. 
that  there  ought  to  be  a  steward  at  every  swainmote.  The  wordf^ 
are,  quod  homo  attachiatiis  jno  }'amis  casis,  placitum  iUiid  pertinet 
ad  swanimot'um  coram  sciu:schallo,  &c. 

By  the  statutes  before  mentioned  it  is  plain,  that  all  offences 
in  the  forest  against  J^ert  and  Venison  (and  indeed  all  offences  in 
the  forest;  are  to  be  presented  at  the  next  swainmote,  and  it  is 
there  mentioned  in  what  manner,  viz.  coram  Forestariis,  Viridariis, 
Megardatoribits,  Agistatoribtts,  Sj-  aliis  earundem  forestaiimi  mi- 
nistris,  Sf  si  in  alio  modo  Jiat  indict  amentum,  pro  mdlo  penitus 
habeatur.  And  if  the  jury  find  the  presentment  true,  then  the 
offender  is  convicted  by  law,  and  shall  not  traverse  the  indict- 
ment. II 

This  court  may  inquire  de  siipei'oneratione  forestcirum  S^- ali-  4  Inst.  289.  c'j 
ovum  ministrorumfm'estce  4'  de  em-urn  oppressionibus  populo  illat.     1^^^  34  E.  i. 

This  court  may  convict,  as  well  as  inqmre,  but  {a)  not  give  4  Inst.  289. 
juclement.  («}Andthere- 

lore  a  swain- 
mote without  a  justice  seat  is  of  no  force  at  all.     a  Bulst.  29S.  per  Coke. 

II  All  who  are  indicted  in  this  court  and  in  these  words,   Quod  J^Ianw.  344. 
sunt  communes  malefactorcs  de  venatione  domini  regis  in  Joresta, 
may  be  outlawed.  || 

3,   Of  the  Court  of  Ailachments. 

The  court  of  attachments,  or  woodmote  court,  is  to  be  held  4  Jnst,  289. 
before  the  verderors,  every  forty  days;  and  at  tliis  court  the  "^^^  -lalangin 
foresters  bring  in  their  attachments  de  viridi  4'  venatione,  and  the  ^yhen  a  man  is 
presentments  thereof,  and  the  verderors  receive  and  enrol  them :  taken  in  the 
but  no  man  ought  to  be  attached  by  his  body  for  vert  or  venison,  very  fact,  or 
unless  taken  with  the  {b)  manner  within  the  forest,  else  the  at-  ready  to  do  it, 
tachment  must  be  by  his  goods.  ^  bowbenircr 

ready  to  slip  his  dogs,  or  with  his  hands  bloody ;  also  taking  upon  a  fresh  pursuit,  is  a  taking 

in  the  manner.     Carth.  79.     Agreed  per  totam  Curiam. But  finding  timber  of  the  forct 

in  a  man's  possession,  as  in  his  yard,  is  not  a  taking  in  the  manner.     Cuith.  79.,  per  three 
justices  against  the  chief  justice,  who  doubted. 

II  Before  the  making  of  Chart  a  Forestcs,  this  court  was  held  Manw.  24. 
very  often,  but  at  no  certain  time,  only  at  the  will  and  pleasure 
of  the  chief  olficers  of  the  forest.     To  remedy  which  it  is  pro-  4  Co.  289. 
vided  by  that  charter,  that  singulis  quadraginta  diebus  per  totum 
annum  conveniant  Forestarii  et  Viridarii  to  hold  this  court,  and 
therefore  it  is  by  some  called  the  Forty  Days'  Court,  which  be- 
fore was  called  the  Woodmote,  Charca  de  Foresta,  c.  8.    So  that 
the  time  of  holding  this  court  being  limited  by  this  charter  or    . 
statiite,  viz.  that  it  shall  be  kept  every  forty  days  throughout  the   . 
year,  it  hath  been  adjudged,  that  if  it  is  kept  at  any  other  time, 
sooner  or  later,  (unless  the  fortieth  day  happen  to  be  Christmas- 
day  or  a  Sunday,  in  which  case  it  may  be  held  on  the  day  fol- 
lowing,) the  keeping  of  such  court  is  void.    Yet  I  an  of  opinion, 

?ays 
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says  Mr.  Ma7iwood,  that  the  proceedings  in  such  court  are  not 
void  in  law;  for  if  there  are  presentments  then  made,  and  after- 
wards those  presentments  proceed  to  the  Swainmote,  and  then 
the  defendant  takes  exception  to  them,  because  they  were  first 
made  at  a  court  of  Attachments  not  held  according  to  the  time 
limited  by  the  statute,  such  exception  shall  not  be  allowed ; 
because  the  court  of  Attachments  doth  not  proceed  judicially, 
but  only  to  receive  the  presentments  and  cause  them  to  be  en- 
rolled, in  order  to  deliver  them  to  ine  next  Swainmote;  so  that 
the  receiving  oi  a  presentment  or  attachment  at  such  an  irre- 
gular court  will  nor  make  it  void :  for  if  it  had  not  been  riiade 
there,  it  is  still  good  in  lav/,  though  it  is  not  presented  till  the 

Heckct,  13,  next  Swainmote,  and  not  before.  But,  if  a  court  of  Attach- 
ments is  held  contrary  to  the  statute,  and  a  Forester  hath  at- 
tached an  offender  in  the  forest,  either  by  an  ox  or  horse,  to 
appear  at  such  court  before  the  Verderors,  and  he  doth  not  ap- 
pear, so  that  the  court  doth  adjudge  the  beast  forfeited  for  this 
default,  and  appoints  it  to  be  sold,  and  the  money  paid  to  th« 
king ;  this  proceeding  is  void  in  law,  because  they  did  proceed 
judicially,  which  they  ought  not  to  do. 

But,  where  it  is  said,  that  this  court  doth  not  proceed  in  a 
cause  judicially^  it  must  be  intended  where  the  value  of  the  tres- 
pass is  above  a^d. ;  for  in  such  case  it  must  be  enrolled  in  that 
court  by  the  VerderCrs,  and  sent  from  thence  to  the  Swainmote, 
to  be  tried  there  according  to  the  laws  of  the  forest.  But,  if  the 
trespass  is  under  the  value  of  j\d.  this  court  may  determine  it, 
that  is,  the  verderors  may  assess  the  fine,  and  cause  it  to  be 
levied  to  the  use  of  the  king,  which  must  be  entered  on  the 
Roll. 

By  16  Car.  c.  16.  §  5.  "  No  place  or  places  within  this  realm 
'^  of  England^  or  dominion  of  Wales,  where  no  Justice  Seat, 
"  Swainmote,  or  Court  of  Attachment  hath  been  held  or  kept, 
*'  or  where  no  Veiderors  have  been  chosen,  or  Regard  made 
"  within  the  space  of  sixty  j^ears  next  before  the  first  year  of 
*'  the  reign  of  King  Charles  the  First,  shall  be  at  any  time  here- 
'*  after  judged,  deemed,  or  taken  to  be  forest,  or  Avithin  the 
"  bounds  or  metes  of  the  forests;  but  the  same  shall  be  thence- 
,  "  forth  for  ever  hereafter  disafforested,  and  freed,  and  exempted 

"  from  the  forest  laws ;  any  Justice  Seat,  Swainmote,  or  Court 
"  of  Attachment  held  or  kept  within  or  for  any  such  place  or 
"  places,  at  any  time  or  times  since  the  beginning  of  the  said 
*'  reign,  or  any  presentment,  inquiry,  act  or  thing  heretofore 
"  made,  or  hereafter  to  be  made  or  done  to  the  contrary  uot- 
"  withstanding."  il 

[By  some  late  acts  of  parliament  for  the  punishment  of  deer- 
stealers,  the  accusations  are  to  be  judged  and  sentence  is  to  be 
given  in  the  ordinary  tribunals. 

X  Wils.  ic»4.  It  is  iQ  be  observed,  that  as  the  forest  law  is  not  the  general 
law  of  the  land,  the  king's  courts  are  jQOt  bound  to  take  notice 
of  it,  unless  it  be  pleaded.] 
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'"PHE  inhabitants  of  every  county  were  formerly  divided  Into  ^  jnst.  ;o,  71. 

decennaries,  i.  e.  ten  families  living  together  in  the  same  Bract.  124. 
precinct,  the  masters  whereof  were  every  one  of  them  mutually 
bound  for  each  other,  and  punishable  for  the  default  of  any 
member  of  any  such  family,  in  not  appearing  to  answer  for  him- 
self on  any  accusation  made  against  him. 

Over  every  county  an  earl  presided,  and  he,  or  the  shire-  Preface  lo 
reeve,  arrayed  the  several  persons  within  the  county ;  and  for  9  Co.  4  Inst, 
this  purpose  the  perambulation  was  through  the  county  twice  /'^>,'  u'*  .  ,u 
every  year,  and  (a)  if  any  person  was  found  that  had  no  com-  stile  of  this 
purgatoi's,  he  was  put  into  prison  until  he  could  procure  some  court  is  Curia 
decennaiy  to  admit  him:  on  the  law-days  the  sheriff  used  to  VisihFranci 
give  in  charge  the  several  articles  of  the  crown  law ;  and  if  any  ^  <?"  ^,X'"' 
person  was  guilty  of  the  breach  of  any  of  them,  he  was  delivered  ap^d  c.  coram 
\ip  by  his  compurgators,  vicecom.  tent. 

in  turno  suo 
tali  die,  Sfc.    But  the  law  takes  no  notice  of  any  such  court,  under  the  stile  of  torn  vicecom. 
cent.  ^-c.  for  the  word  torn  does  not  properly  signify  the  sheriff's  court,  but  his  perambulation. 
2  Inst.  71.    Dalt.  Sheriff,  385.  391.    Fitz.  Leet,  11.     2  Hawk.  P. C.  c.  10.  $  3. 

But  though  the  custom  of  the  decennary  be  now  worn  away,  Finch,  241- 
yet  the  sheriff's  torn  still  subsists,  which  is  the  king's  court  of  ^-  ^'  °'  *' 
record  holden  before  the  sheriff,  for  the  redressing  of  coran'.on 
grievances  v/ithin  the  county,  to  which  all  persons,  above  the 
age  of  twelve  years,  not  specially  privileged,  are  bound  to  attend; 
not  only  to  make  proper  enquiries,  but  to  take  the  oaths  of 
allegiance,  &c. 

But  for  the  better  understanding  hereof  I  shall  consider^ 

(A)  The  ManAer  of  holding  this  Court. 

(B)  What  Persons  owe  Suit  to  it. 

(C)  In  what  Cases  it  has  a  Jurisdiction. 
(D;  Of  the  Fof  m  of  its  Proceedings. 


(A)  The 
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(A)   The  Manner  of  holding  this  Court. 

6  H.  7.  I.  b,  I^Y  the  common  law  the  sheriff  might  hold  his  torn  at  what 
('0.  Lit.  115.  place,  and  as  often  as  he  thought  fit ;  but  this  proving  in- 

^''''*  convenient,  in  giving  the  sheriff  too  great  a  power  of  oppressing 

the  subject, 

By  the  statute  o^  Magna  Charta,  c.  35.,  it  is  enacted,  "  That 
"  no  sheriff,  or  his  bailiff,  shall  make  his  torn  through  a  hun- 
"  dred  but  twice  in  a  year,  and  at  the  place  accustomed,  viz. 
"  once  after  Easter^  and  again  after  the  feast  of  .S^.  Mzc^^^Z / 
"  and  that  the  view  of  frankpledge  shall  be  at  the  term  of 
"  St.  Michael" 

Also  by  the  3 1  E.  3.  c.  15.,  it  is  enacted,  "  That  every  sheriff 
"  shall  make  his  torn  yearly  one  time  within  the  month  after 
"  Easter^  and  another  time  within  the  month  after  St.  Michael; 
"  and  if  they  hold  them  in  other  manner,  that  then  they  shall 
"  lose  their  torn  for  the  time." 
Dyer,  151.  It  is  agreed,  that  since  these  statutes,  if  the  sheriff  holds  his 

Keilw.  193.       torn  at  a  different  time,  or  at  aii  unusual  place,  he  may  be  in- 
a  Hawk.  P.  C.  dieted  for  it. 
c.  10.  5  6. 

Vent,  107.  Also,  it  hath  been  holden.  That  in  every  caption  of  an  in- 

2  Sand.  290.  dictment  taken  in  a  sheriff's  torn,  or  court-leet,  the  day  wheie- 
^  h^"^',  "l^'r^  on  it  was  taken  ought  to  be  set  forth,  that  it  may  appear  not  to 
c.  ro.  »S  9.         "^'^^  heen  on  a  Sunday. 

[a  Hawk. P. C.  The  sheriff  is  to  hold  his  torn  in  each  particular  hundred; 
c.  10.  $  la.  ]  yet,  as  he  has  a  jurisdiction  in  the  whole  county,  he  may  re- 
ceive presentments  in  one  hundred,  of  offences  committed  in 
another ;  but  the  jury  cannot  be  charged  on  oath  to  present  any 
oitences  but  those  which  arose  within  their  particular  hundreds. 
Also,  by  the  statute  of  Mdrlbridge,  c.  10.  it  is  provided,  that 
those  who  have  tenements  in  different  hundreds,  shall  not  be 
compelled  to  come  to  any  torn,  but  only  in  the  bailiwick  where- 
in they  shall  be  conversant. 


(B)  What  Persons  owe  Suit  to  it. 


a  Hawk.  P.  C.  A  LL  persons,  as  well  masters  as  (a)  servants,  above  the  age  of 
c,  10.  §  10.        ^^   twelve  years,   are  by  the  common  law  bound  to  appear  at 

J^LS'^may^be  ^^^^^  ^^^^^^  ""^  ^^^^^'  C^)  Proper  persons. 

be  amerced  for  suffering  a  servant  to  continue  with  him  a  year  and  a  day  wilhout  being  put 
into  ttie  decennarj'.  4rE.3.  26.  b.  45E.3.  a6.b.  (6)  And  therefore  no  persons  so  bound 
to  appear,  are  within  the  benefit  of  the  statute  of  Mcrton,  c.  10.  which  allows  suit  service  to 
bz  performed  by  attorne\'.     %  Inst.  99. 

F.  N.  B.  161.  But  tenants  in  ancient  demesne  are  privileged  by  the  common 

3  Inst,  121.  law  from  coming  to   this  court,  unless  they  and  their  ancestors 

a  Hawk.  P.  C.  }^q^q  iIj^^q  q-q^  of  mind  used  to  come  to  it :  also,  parsons  of 
'^•'°'$"-  .  churches 
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churches  have  the  like  privilege  by  the  common  law,  and  all 
peers  of  the  realm,  and  women  have  the  same  privilege  by  the 
statute  of  Marlbridge,  52  H.  3.  c.  lo.  unless  their  presence  be 
required  for  some  particular  cause. 

Also,  by  the  common  law,  as  well  as  the  statute  of  Marlbridge,  %  Hawk.  ?.  C. 
no  one  is  bound  to  such  suit  to  a  torn,  within  the  jurisdiction  c.  10.  ijia. 
M'hereof  he  doth  not  reside. 

And  if  a  man  has  a  house  which  stands  within  the  precincts  a  Hawk.  P.  C. 
of  (c)  two  leets,  he  shall  do  his  suit  to  the  court  in  whose  juris-  ^ibi»upra. 
diction  his  bed-chamber  lies.  a  house  and''^ 

family  in  two  leets,  he  ought  to  do  his  suit  to  that  wherein  for  the  most  part  he  personally 
resides,     a  Hawk.  P.  C.  iibi  supra. 

But  no  man  can  be  of  two  leets;  and  therefore  one,  who  lives  2  Hawk.  P.  C. 
within  a  private  leet,  shall  owe  no  suit  to  the  torn  or  other  leet,  "*>  «"/>'«• 
unless  the  private  leet  be  seised  into  the  king's  hands,  or  unless 
the  lord  neglect  to  hold  his  court. 


(C)  Jn  what  Cases  it  has  a  Jurisdiction. 

nPHE  jurisdiction  of  the  sheriff's  torn  is  confined  to  offences  at  a  Hawk.  P.  C. 

common   law,    and    cannot  take  conusance  of  any   crime  ^*^°'.  ^^?: 
made  so  by  an  act  of  parliament,  unless  {b)  enabled  to  do  so  by  the  ^J^^     Several 
act  itself;  (c)  nor  can  it  inquire  of  any  offence,  unless  it  arose  statutes  men- 
since  the  holding  of  the  last  court.  tioned,  which 

give  the  sheriff's  torn  and  court-leet  jurisdiction.  (c)Kielw,  66. 

All  capital  offences  being  of  a  public  nature,   as    {d)  trea-  Cromp.  Juris. 

sons,  ie)  felonies,  are  properly  inquirable  of  at  the  sheriff's  "?■•  »  Hawk. 
.  ^  '  f     sr      J         ^  V.C.ubi supra, 

^^^^-  (d)  Except 

against  the  king's  person.  9  H.  6.  44. But  z  Hawk.  P.C.  ubi  supra  cont.,  and  yet  it  seeups 

strange,  that  the  highest  offence  should  be  exempted;  howeier,  it  is  clear,  that  the  sheriff 
has  no  power  to  inquire  of  any  offence  made  treason  by  statute,  as  of  a  treason,  but  only  as 
it  was  an  offence  at  common  law.  (e)  Except  rape,  because  as  the  law-  now  stands,  it  is  a 
felony  only  by  statute.  2  Hawk.  P.  C.  c.  10.  §  51.-^ —  And  except  the  death  of  a  man,  be- 
cause no  common  nuisance.     But  Qm.  <^  vide  2  Hawk.  P.  C.  ihid. 

It  may  inquire  of  assaults  and  batteries,  if  accompanied  with  2  Hawk.  P.  C. 
bloodshed,  but  otherwise  not;  because  without  bloodshed  they  ^•^°'  §53- 
are  not  accounted  common  grievances. 

Also,    it  may  inquire  of   all  affrays,    as  being  in  tetiwem  %  Hawk.  P.  C. 
^9p^M.  CIO.  $54. 

Also,  it  may  inquire  of  the  common  breaking  of  hedges,  dikes,   Vide  2  Hawk. 

©r  wulls,  and  of  all  pound  breaches,  as  being  common  griev-  P-C.c.  10. 

aiices.     Also,    it   may  inquire   generally  of   inferior   offences,  tjig'^several 

touching  the  king's  interest,  as  of  all  purprestures  or  incroach-  authorities 

ments   upon   the    king,  and  alienations   in  mortmain  (/")  an(i  there  cited. 

seizures  of  treasure-trove,  or  of  waifs  or  estravs,  or  wreck  be-  (/ ,)  ^""^  ^• 
I        •        .     .  1      1  .  ^  ^^  hether  it 

iongmg  to  the  kmg.  ^^^  p,,,,ribe 

,  to  inquire  of  the  seizure  of  such  things  belonging  to  the  lord,  being  a  subject.  %  Hawk.  P.C.  ibid. 

It 
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2  Hawk.  P.  C. 
CIO.  $58,59- 
and  the  autho- 
rities there 
cited. 


Roll.Abr.541. 
aR0ll.Abr.85. 


Roll,  Abr.  542. 
Lane,  55. 
(a)  Of  corn- 


It  may  inquire  of  all  common  nuisafnces,  as  all  annoyances  to 
common  bridges,  or  highways,  bawdy-houses,  <§r,,  and  also,  of  all 
other  such  like  offences,  as  selling  corrupt  victuals,  breaking  the 
assise  of  beer  and  ale,  neglecting  to  hold  a  fair  or  market,  keep- 
ing false  weights  or  measures,  ^c.  Also,  it  is  said,  that  it  may 
inquire  of  all  common  disturbers  of  the  peace,  as  barrators,  eves- 
droppers,  and  of  all  common  oppressors,  as  usurers,  Si-c,  and  of 
all  dangerous  persons,  as  vagabonds,  night-walkers,  Src,  and  a£ 
all  suitors  to  the  court  who  shall  make  default,  and  of  those  who 
sl^all  levy  hue  and  cry  without  cause,  or  shall  neglect  to  levy  one 
where  they  ought,  4*^.,  and  of  the  neglect  of  keeping  a  pair  of 
stocks  in  any  vi!l  within  the  precinct,  for  which  every  such  vill 
shall  forfeit  5/. 

But  a  man  cannot  be  amerced  in  a  leet  for  surcharging  a 
cornmon,  because  this  only  concerns  the  private  interest  of  the 
inhabitants. 

But  it  hath  been  holden,  that  (a)  a  by-law  made  at  a  leet,  in 
pursuance  of  a  custom  to  make  such  by-laws,  that  no  one,  under 
a  certain  penalty,  shall  receive  a  poor  man  to  be  his  tenant,  who 


Jeet"  wkh  the^  afterwards  shall  become  chargeable  to  the  town,  is  good, 
assei^t  of  the  tenants,  may  make  by-laws  under  certain  penalties,  in  relation  to  matters  pro- 
perly cognisable  by  the  court,  as  the  reparation  of  highways,  &c.  But  by-laws  of  a  private 
nature  are  most  proper  for  a  court-baron.    2  Hav.k.  P.  C.  c,  10.  §  62. 


a  Havrk.  P.  C.        Although  the  above-mentioned  offences  are  properly  inquirable 
c,  10.  j  13.        in  the  sheriff's  torn,  yet  is  his  power,  as  to  the  punishing  of  such 
offences,  much  restrained  by  several  statutes ;  as  by  magna  ckarta, 
c.  1 7.  'which  enacts,  thttt  no  sheriff,  constable^  or  {b)  other  hailiff 
of  the  kingy  shall  hold'pleas  of  the  crown. 


(b)  As  thi; 
statute  has 
been  con- 
strued to 
extend  to 

stewards  of  courts,  neither  the  torn  nor  court-leet  can  deliver  any  persons  indicted  before 
them  for  felony,  but  must  refer  them  to  the  justices  of  gaol-delivery.  »  Inst.  32.  a  HaAk, 
P.  C.  ibid. 


2  Hawk.  P.  C. 
c,  10.  §  14. 


(c)  Not  only 
the  judge  of 
the  court  is 
punishable  for 
awarding  such 
process,  but 
ako  the  offi- 
cer for  obey- 
ing it.  Jones, 
.301.  Cro.  Car. 


But  this  statute  of  magna,  eliaria  doth  neither  restrain  the  torn 
nor  leet  from  taking  indictments,  or  awarding  process  thereon  fl& 
before ;  but  this  power  of  awarding  such  process  is  taken  from  the 
sheriff's  torn,  but  not  from  courts-leet,  by  i  E.  4.  c  2. 

By  which  it  is  enacted,  That  on  indictments  and  present- 
ments before  any  of  the  king's  sheriffs  of  his  counties,  except 
in  London,  their  under-sheriffs,  clerks,  bailiffs,  or  ministers,  at 
their  torns,  or  law-days,  they  nor  any  of  them  shall  {c)  have 
power  to  attach,  arrest,  or  put  in  prison,  or  to  levy  any  fines 
or  amercements  of  any  person  so  indicted  or  presented  by 
reason  of  any  such  indictment  or  presentment ;  but  that  the  said 
sheriffs  and  under-sheriffs,  clerks  and  bailiffs,  and  their  ministers, 
shall  deliver  all  such  indictments  and  presentments  to  the 
justices  of  the  peace  at  such  next  county  sessions,  and  that  the 
&aid  justices  of  the  peace  shall  have  power  to  award  process  on 
all  such  indictments  and  presentments  as  the  law  doth  require, 
and  in  like  form  as  if  the  said  indictments  and  presentments 
were  taken  before  the  said  jus.tices  of  peace,  and  also  io  arraign 

and 
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p.nd  deliver  all  such  persons  so  indicted  and  presented  before 
the  said  sheriffs,  8fc.,  and  such  persons  which  shall  be  indicted 
or  presented  of  trespass,  shall  make  such  a  fine  as  shall  seem 
lawful  by  their  discretions ;  and  the  estreats  of  the  said  fines  and 
amercements  shall  be  enrolled,  and  by  indenture  be  delivered 
to  the  said  sheriffs,  under-sheriffs,  their  clerks,  bailiffs,  or 
ministers,  or  some  of  them,  to  the  use  and  profit  of  him  that 
was  sheriff  at  the  time  of  such  indictments  or  presentments 
taken;  and  if  any  of  the  said  sheriffs,  their  under-cheriffs, 
clerks,  bailiffs,  or  their  ministers,  do  arrest,  attach,  or  put  in 
prison,  or  cause  any  fine  or  ransom  to  be  taken,  or  levy  any 
amercement  of  any  person  or  persons  so  indicted  or  presented, 
by  reason  or  colour  of  any  such  indictment  or  presentment 
taken  before  them,  at  their  terms  or  law-days  above  rehearsed, 
before  that  they  have  process  from  the  said  justices  of  peace,  or 
estreats  delivered,  out  of  the  said  indictments  or  presentments  so 
brought,  delivered,  and  presented  to  them ;  that  then  the  sheriffs, 
which  so  do,  shall  forfeit  an  hundred  pounds. 

It  seems  agi'eed,  that,  at  this  day,  neither  the  tern  nor  leet   jHawk.  P.C. 
have  any  pov/er  to  try  any  person   indicted  before  them,    of  c.  lo.  §  13.  76. 
any  offence  v/hatsoever,  and  that  there  is  no  remedy  for  such 
presentments  as  are  traversable,  but  by  removing  them  into  the 
king's  bench. 

But  a  presentment  by  twelve  or  more,  in  a  torn  or  leet,  of  a  H&wk,  P.  C, 

any  offence  within  the  jurisdiction  of  the  court,  being  neither  c.io.$75, 

capital,  nor  concerning  freehold,  subjects  the  party  to  a  fine  ^  ^od.  138 

or  amercement,  without  any  farther  proceeding,  and  binds  him  sentment  is 

for  ever,  after  the  day  on  which  it  is  found,  and  admits  of  no  not  travers- 

traverse  (a).     But,  if  it  concern  life  or  freehold,  as,  if  it  charge  ablein  a  court- 

a  man  with  not  I'epairing  a  highv/ay  as  he  ouc-ht  to  do  by  the  ^^J-'  ^^^  I" 
•  *  1      orQcr  to  ffivf* 

tenure  of  his  lands,  it  may  be  removed  into  the  king's  bench,  jj^g  defendan'^ 

and  there  ti*a versed ;  but  not  if  it  barely  charge  his  person,  as  an  oppor- 
for  not  cutting  the  branches  of  his  trees  hanging  over  the  high-  tunity  of 
way,  S^c.     Also  it  seems,  that  an  indictment  of  an  offence  out  of  l^^'^'ej^^ard, 
the  jurisdiction  of  a  leet,  as  of  an  affray  done  out  of  its  precinct,  removed  by 
is  in  like  manner  traversable.  certiorari  into 

the  king's 
bench,  and  there  traversed.     Rex  v.  Roupell,  Cov/p.  458.    But  the  comt  will  net  grant  a 
certiorari  for  such  purpose,  where  the  amercement  has  been  estreated,  and  the  fine  paid. 

Rex  V.  Ripon,  2T.  Rep,  184.] If  a  fine  in  a  court-Ieet  be  unreasonable,    it    may  be 

avoided  by  plea  and  judgment  of  the  couvt;  for  the  judges  are   to  determine  the  reason- 
ableness of  the  fine.    R.  1 1.  Co.  44. 

Also,  notwithstanding  the  above-mentioned  statutes,  the  sheriff  a  Kawk.  P.  C. 
may,  at  this  day,  impose  a  (b)  fine  on  all  such  as  shall  be  guilty  C;  10.  §  ,15. 
of  a  contempt  in  the*  face  of  the  court,  and  on  a  suitor  refusing  lo  ^'JjJ^j'  '^^'^ 
be  sworij,  and  on  a  bailiff  refusing  to  make  a  panel.,  and  on  a  ^er cement 
tithingman  recusing  to  make  a  presentment,  and  on  a  juryman  athisdiscre- 
refusing  to  present  the  articles  given  in  charge,  and  on  a  person  tion.  SCo.jj* 
duly  chosen  constable  refusing  to  be  sworn.   '  But  he  (c)  ought  "^q^^^**  g^fl^ 
to  fine  each  offender  severally,  and  not  all  jointly,  except  where  tS vide\t''^ 
a  vill  is  to  be  fined.  Fines  awl 

Ariier<:cnienis,    (f)8Co.  3?, 

Also, 
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a  Hawk.  P.  C. 

C.  lO.     §    ZI; 

&c.  and  seve- 
ral authorities 
there  cited. 


Also,  on  the  presentment  of  a  nuisance  in  a  torn  or  leet,  tlif* 
shcrifFor  steward  may  either  amerce  the  party,  and  also  order 
him  to  remove  it,  b}'  such  a  day,  under  a  certain  pain,  or  may 
order  him  to  remove  it,  under  such  a  pain,  without  amercing 
him  at  all,  and  the  party  having  notice  of  such  order,  shall 
forfeit  the  pain  on  a  presentment  at  another  court,  that  he  hath 
not  removed  the  nuisance,  without  any  farther  proceeding;  and. 
every  pain  so  forfeited  may  be  recovered  in  like  manner  as  a  fine 
or  amercement,  by  distress,  or  action  of  debt ;  neither  shall  it  be 
afFeered  to  a  less  sum  than  was  at  first  set. 


CD) 


Of  the  Form  of  its  Proceedino-s. 


Keilv.,66. 141- 
148.    Dalt. 
SheriflF,  588. 
Cromp.  212. 
9H.  6.  44.  b. 


Hawk.  P.  C. 

.  10.  §  70. 


TN  making  presentments,  it  is  said  to  have  been  the  course^ 
formerly,  to  impanel,  not  only  a  grand  jury,  but  also  a  jury 
of  twelve  men  which  was  commonly  called  the  petit  jury,  and  to 
have  offences  first  presented  by  the  headboroughs,  and  the  pre- 
sentment affirmed  by  the  petit  jury,  before  they  were  brought  to 
the  grand  jury. 

But,  however  the  practice  might  have  been,  it  seems  nov,- 
agreed,  that  no  exception  can  be  taken  to  any  such  indictment, 
in  respect  of  the  non-observance  of  any  such  custom  or  usage ; 
for  that  no  averment  lies  against  the  acts  of  a  court  of  record, 
and  every  judge  of  such  court  shall  be  px'esumed  to  act  according 
to  the  rules  of  it. 
(a)  In  the  con-       By  Westm.  2.   13  E.  I.  c.  13.      "  The  sheriff  shall  take  no 
ctructionhere-  «  inquest  (a)  but  by  twelve  men  at  the  least,  who  shall  put  their 
5;^hatlibeen  «  ^^^j^  thereto." 
holden,  that  it 

there  be  more  than  twelve  jurors,  and  all  agree,  all  must  put  their  seals,  but  that  if  twelve  only 
agree,  it  is  sufficient  for  those  twelve  to  set  their  seals.  DalL  Sheriftj  389.  \\Qu.  Whether  a 
presentment  by  fewer  than  twelve  would  be  good  in  a  court  leet.     Vide  1  Wils.  248.II 


(b)  That  a 
court  leet 
seems  not  to 
be  within  the 
equity  of  this 
statute,  for  it 
js  said,  that 
any  person 
happening  to 
be  present  at 
a  leet,  or  rid- 
ing by  where 
it  is  holden, 
may,  for  want 
of  jurors,  be 
compelled  to 
be  sworn. 
7H.6.  13. 
12  H.  7.  18.  b. 
Bro.  Leet,  15. 


By  I  R.  3.  c.  4.  "  No  bailiff  or  other  officer  shall  return  or 
"  impanel  any  person  in  any  shire  of  Efigland,  to  be  taken  or 
"  put  in  or  upon  any  inquiry  in  any  of  the  sheriff's  torns  (b)  but 
"  such  as  be  of  good  name  and  fame,  and  ha\"ing  lands  ami 
"  tenements  of  freehold  within  the  same  shires  to  the  yearly 
"  value  of  20s.  at  the  least,  or  else  lands  and  tenements  holden 
"  by  custom  of  mnnor,  commonly  called  copyhold,  vrithin  the 
"  said  shires,  of  the  yearly  value  of  26s.  Sd.  over  all  charges,  at 
'•  the  least.  And  if  any  bailiff  or  other  officer  within  the  said 
"  counties  return  or  impanel  any  person  contrary  hereunto,  he 
"  is  to  lose  for  every  person  that  he  so  impanelleth  and  retaxneth, 
"  not  being  of  the  sufficiency  as  is  aforesaid,  as  often  as  he 
"  offendcti),  40s.  And  the  said  sheriff  other  40s.  the  one  half 
"  thereof  to  the  king  or  sovereign  lord,  and  the  other  half 
"  thereof  to  such  as  will  sue  in  that  behalf,  Sfc.  And  that  every: 
"  such  indictment  before  any  sheriff  in  his  turn  otherwise  taken. 
"  be  void  and  of  none  effect." 

By  I  E.  3.  Stat.  2.  c.  17.  "  Sheriffs  and  bailiffs  of  franchises 
"  and  all  othere  who  take  indictments  in.  their  torns,  or  else- 

<'  where. 
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"  where,  where  indictments  ought  to  be  made,  shall  take 
*'  them  by  roll  indented,  whereof  the  one  part  shall  remain  with 
"  the  indictors,  and  the  other  with  him  that  takes  the  inquest; 
"  so  that  the  indictments  shall  not  be  embezilcd  as  they  have 
*'  been  in  time  past ;  and  so  that  one  of  the  inquest  may  shew 
*'  the  one  part  of  the  indictment  to  the  justices,  when  they  come 
*'  to  make  deliverance." 

But  it  must  be  observed,  that  what  is  above  said,  concerning  28  E.  3.  c.9. 
indictments  taken  before  the  sheriff  at  his  torn,  is  to  be  intended 
of  such  as  are  taken  before  him  ex  officio,  for  he  is  restrained  to 
take  them  by  virtue  or  any  writ  or  commission,  by  28  E.  3.  c.  9. 
which,  reciting  the  mischiefs  which  had  liappened  from  commis- 
sions and  general  writs  granted  to  sheriffs  at  their  own  suit,  for 
their  singular  profit,  enacteth,  that  no  such  commissions  nor 
%yrits  shall  be  granted. 


OF  THE  COURT  LEET. 


•^aS^^Sf^ 


A    COURT-LEET  is  a  court  of  record,  (a)  having  the  same  Finch.  246. 

"^  jurisdiction    within  some  particular    precinct,    which    the  ^  ^^^t\^;  ^' 
,      .''  11-1  ^  *  c.  II.    (a)  And 

sherin  s  torn  hath  m  the  county.  said  to  have 

been  derived  out  of  the  torn,  being  a  grant  to  certain  lords  for  the  ease  of  their  tenants  and 
resiants  within  their  manors,  that  tliey  may  have  the  array  of  them,  and  administer  justice 
amongst  thera  in  their  manors,  &c.  from  whence  came  the  duty  in  many  leets  de  certo  letcB, 
towards  the  charge  of  obtaining  the  grant  of  the  leet ;  for  the  non-payment  whereof,  or  de- 
fauh  to  present  it,  such  grantees  may  prescribe  to  amerce  the  defaulters,  and  to  distrain  for 
the  amercement ;  but  they  cannot  so  prescribe  for  any  matter  of  a  private  nature,  a  Inst.  71. 
Jones,  283.     6  Co.  77.  b.    Dyer,  30.pl.  209.     See  iz  Mod.  598. 

The  statute  18  E.  2.  which  shews  of  what  things  the  sheriff's  4  Inst.  261. 
torn  and  court-leet  shall  have  conusance,  [h)  does  not  confine      J^^/',s^^  ^ 
their  jurisdiction  to  thoee  particulars  enumerated  in  the  statute,  the  leet  may' 
inquire  of  the  same  offences  with  the  sheriff's  torn,  of  which  vide  tit.  Sheriff  y  Torn,  supra. 

May  inquire  of  corrupt  victuals,  as  a  common  nuisance,  though  omitted  in  this  statute. 

4  Inst.  261. That  a  ruiler  is  presentable  there.     Hob.  247. So,  a  night-walker,    Poph. 

ao8. Of  the  several  statutes  which  impower  this  court  to  inquire,  &c.  w/e^aDan,  291. 

That  by  the  31  Eliz.  5.  they  may  inquire  of  user,  of  unlawful  games,  or  of  any  art  or 

mystery,  not  being  brought  up  in  it;  but  exercising  a  trade  contrary  to  5  Eliz.  c. 4.  is  not 
within  the  act,  nor  presentable  in  the  leet.  Sid.  289.  aKeb.  5c.  Raym.  154.  S.  C.  ||They 
cannot  amerce  for  any  but  publick  nuisances,  and  not  for  a  particular  trespass  to  the  lord  or 
any  other  person ;  for  in  that  case  an  action  lies  to  recover  damages.  Rex  v.  Dickinson, 
1  Saund.  135.  Rex  v.  Ayres,  Sir  T.  Raym.  160.  %  Keb.  139.  Blunt  and  Whiteacre's  case, 
I  Leon.  242.    Wood  v.  Lqvatt,  6  T.  Rep.  511. j| 

No  man  can  be  within  two  leets  at  the  same  time,  and  in  the  2  Hawk.  P.  C. 
fame  respect;  therefore,  he  who  resides  within  the  precincts  of  a  ^-  "•  V  3,4- 
leet,  the  lord  whereof  doth  duly  hold  his  court,  cannot  be  com-  authorities 

Vol.il  Mm  pelled  there  cited. 
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Wicker  v. 
Norris, 
Ca.  temp. 
Hard.  1 1 6. 
Steverton  v. 
Scroggs,  Cro. 
Eliz.698.  , 


Davidson  v. 
Moscrop, 

Moore  v. 

Wicker,  Andr, 

50.. 

a  Hawk. 

P-C.c.  ii.$5. 

Salk.  195. 
Ld.  Raym, 

638. 


Salk.  zoo. 
See  I  a  Mod. 
500. 


pelled  to  come  to  a  superioi*  leet,  for  any  purpose  which  may  as 
well  be  answered  by  his  attendance  at  his  own  leet.  But,  if  a 
private  leet  be  specially  granted  for  two  or  three  articles  only,  it 
seems  that  the  inhabitants  must  attend  the  torn  for  all  other 
matters.  Also,  a  grand  leet  may  prescribe  to  oblige  a  certain 
number  of  inhabitants  in  every  town  within  its  precinct,  to  ap- 
pear at  every  such  giand  leet,  to  inquire  of  such  offences  as  were 
omitted  by  the  inferior.  Also,  if  a  leet  be  seized  into  the  king's 
hands,  all  who  owed  suit  to  it  ought  to  come  to  the  torn,  Sfc. 
Also  the  sheriff's  torn,  as  an  overseer  of  the  leet,  is  to  inquire 
whether  the  tithings  be  full,  and  may  inquire  of  the  concealments 
of  offences  inquirable  in  leets. 

II  Debt  lies  for  an  amercement  in  a  court-leet;  but  in  order  to 
give  it  jurisdiction  to  amerce,  it  should  be  alleged  in  the  declar- 
ation that  the  party  was  an  inhabitant  within  the  manor  at  the 
time  of  the  offence  committed,  and  likewise  at  the  time  of  the 
amercement  set;  for  the  jurisdiction  of  the  leet  extends  only  over 
resiants.  But  this  omission,  though  fatal  on  demurrer,  is  helped 
by  verdict. 

A  custom  to  swear  the  jurors  at  one  court-leet  to  inquire  and 
return  their  presentments  at  the  next  court  is  bad.  The  juris- 
diction of  a  leet  jury,  like  that  of  a  grand  jury,  would  seem  to  be 
confined  to  things  happening  before  their  being  sworn  or  during 
their  sitting.  || 

A  court-leet  shall  be  forfeited,  not  only  by  acts  of  gross  injus- 
tice, but  also  by  bare  omissions  and  neglects,  especially,  if  often 
repeated,  and  without  excuse. 

The  caption  of  an  indictment  in  a  court-leet,  ad  cur.  viSr 
franc,  pleg.  aim  cur.  baron.,  SfC.  is  good,  for  the  words  cu7n  cur. 
baron,  shall  be  rejected ;  for  it  shall  be  intended  that  the  indict- 
ment was  taken  by  that  court,  which  alone  hath  the  colour  of 
authority  to  take  it. 

The  not  setting  forth  in  the  caption,  whether  the  court  was 
holden  by  grant  or  prescription,  is  helped  by  the  multitude  of 
precedents. 

But  the  business  of  both  the  torn  and  leet  hath  declined  many 
years,  and  is  devolved  on  the  quarter-sessions. 


OF  THE  COUNTY  COURT. 


Spelm.  Rem. 
50.  4lnst.z66. 


XJ  Y  the  escheat  of  earldoms  and  baronies,  the  tenants  of  such 
earls  and  barons  were  to  hold  from  the  king,  and  not  being 
qualified  to  sit  in  the  king's  own  court,  they  composed  a  court  in 
each  county,  under  the  array  of  the  sheriff,  or  the  king's  baihff. 
These  were  the  pares  of  the  county  court  j  and  hence  it  is,  that 

ever 
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ever  since  it  has  been  {a)  held,  that  the  sheriff  is  no  judge,  but  (a)  That 

only  the  suitors.  suitors  are 

•^  judges.   2  Inst, 
aaj.  —  Though  the  proceedings  be  upon  a y?M/Jci(?*.    2  Inst.  312.    6  Co.  11.  b.     Mod.  171. 

{b)  This  court  is  no  court  of  (c)  record;  therefore  an  action  z  Inst. 380. 
of  account  against  a  receiver  for  135.  and  4^.  or  other  sum  under  ^"ji^g^/jjlg 
405.  lies  not  in  the  county  court ;  for  being  no  court  of  record  it  J^^^^  ^^Q^j-t  is 
cannot  assign  auditors.  Cvnaprima 

comitat.  E.  C. 
T/tUit.  vie.  com.  predict,  tent,  apud  B.  SfC.     4  Inst.  266.     (c)  Therefore  a  writ  of  false  judgment 

lies  of  a  judgment  there,  and  not  a  writ  of  error.    4  Inst.  266. But  in  a  redisseisin  the 

sheriff  is  made  judge  by  the  statute  oi  Merlon,  c.  3.     And  a  writ  of  error  lieth  of  his  judg- 
ment.   4  Inst.  266. 

It  is  a  maxim  of  the  common   law,   quod  placita  de  catallis,  2  Inst.  312. 
debitis,  SfC,  (d)  qua:  summam  {e)   405.    attingunt    vel   excedunt  {d)  Though 
secundum  legem  4'  consuefudmcm  AngUcE  sine  breve  regis  placitari  [^'^'^^..^  ^^J'f"' 
non  debent.  tracts,  each 

of  which  were  under  405.      Vent.  65.       {c)   An   entire    debt,    cannot    be    divided    and 
sued  for  by  several  plaints  under  405.     2  Inst.  312.     But  for  this  vide  2  Roll.  Abr.  317.  pi.  i. 

" If  the  plaintiff  counts  to  his  damages  404-.  though  the  jury  finds  the  damages  under 

40*.  so  that  in  truth  the  cause  dejure  belonged  the  coiu-t,  yet  he  shall  not  have  judgment, 
a  Inst.  312. 

But  hyjusticies  this  court  may  hold  plea  of  goods,  (/)  debts,  2  Inst.  312. 
^c,  of  any  value,  and  the  process  therein  is  an  attachment  of  his  ^/j„J;/^^;^^^„ 
goods,  4'c.,  but  no  capias.  but  not  of  * 

debts  ex  delicto,  as  upon  the  statute  of  tithes.    Lev.  253.  dubitatur. 

So,  by  force  of  a  Justiciis  it  may  hold  plea  of  trespass  vi  4'  2  Inst.  312. 
armis. 

In  replevin,  by  writ  or  plaint  upon  the  statute  of  Marlbridge,  2  Inst.  139. 
this  court  may  hold  plea  of  goods  and  chattels  above  the  value  3i3- 
of  40s. 

II Debt  lies  in  this  court  for  use  and  occupation;  and  it  is  the  Parker  v. 
proper  tribunal  for  an  action  on  the  case  for  an  injury  to  a  house,  '^^."Shan, 

1-^1-     J  -J  aBos&PulI. 

where  the  damage  is  under  405.  20,    Melton 

v.  Garment,  2  N.  R.  84. 
No  action  can  be  brought  in  this  court,  unless  both  the  de-  Walsh  v. 
fendant  reside,  and  the  cause  of  action  arise,  within  the  county  :  Troyte,  2H. 
therefore,  though  the  demand  be  under  forty  shillings,  yet,  if  the  ^ \^?ooj^^^"a'j,j 
cause  of  action  arise  in  one  county,  and  the  defendant  reside  in  gT.  Rep.  175.* 
another,  the  action  must  be  brought  in  the  superior  courts.  Smith  v. 

O'KeUy, 
I  Bos.  &  Pull.  75. 

By  Magna  Charta,  c.  35.  no  county-court  shall  be  holden  but  A  custom  to 
from  month  to  month ;  and  where  a  greater  time  hath  been  used,  j,  ^Ued^'c^^JI^nty 
^  there  shall  be  greater.  ||  court  in  the 

county  palatine  of  Durham  de  quindecim  diebus  in  quindecim  dies  seems  to  have  been  considered 
as  good.    Anon,    i  Mod.  170. 

By  the  statute  of  Gloucester,  made  6  E.  1.  c.  6.  "  Sheriffs  shall 
.  •*  plead  pleas  of  trespass  in  their  counties,   as  accustomed,   S^c, 

M  ra  2  "  but 
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(a)  So  that       «  but  (a)  for  mairas  and  wounds  a  man  shall  have  his  writ,  as 
?o"jSS  ".  before  hath  been  used." 

in  such  case;  secus,  of  a  battery  without  wounding  or  maiming.     2  Inst.  312. Bat  it  can- 
not hold  plea  of  any  trespass  vi  et  armis.    Co,  Lit.  118.     2Lev.93.     Mod.  215. 

And  by  the  statute  of  12  G.  2.  c.  13.  §  7.  "  If  any  person 
"  shall  commence  or  defend  any  action,  or  sue  out  any  writ, 
*'  process,  or  summons,  or  carry  on  any  proceedings  in  the 
*'  county  court,  who  shall  not  be  admitted  an  attorney  or  solicitor 
"  according  to  the  act  of  2  G.  2.  c.  23.  he  shall  forfeit  20^.  with 
"  costs,  to  him  who  shall  sue  in  any  court  of  record." 


OF  THE  HUNDRED  COURT. 


4  Inst.  71.         T^HIS  [b)  court  was,  for  the  ease  of  the  subject,  by  the  king 

i'^.J"^!;*,^^;  divided  and  derived  from  the  county  court,  and  hath  the 

(h)  Of  the  first   ,  ^  •     ■    ^•  ,.•  J  ^ 

division  of        (c)  same  jurisdiction. 

counties  into  hundreds,  and  of  the  grants  of  hundreds,  vide  6  Co.  11.    9  Co.  25.    4  Co.  33. 
Dyer,  175.     Roll.  Rep.  118.     Raym.  360.     Vent.  399.      3  Mod.  199.     (c)  And  therefore  is 

no  court  of  record.    4  Inst.  267. Cannot  hold  plea  of  debt  or  trespass,  where  the  debt 

or  damages  amount  to  40^.     Co.  Lit  118. Nor  of  trespass  vi  et  armis.    Co.  Lit.  118. 

4  Inst.  267.  Although  the  stile  of  this  court  is  airia  E.  C,  militis  hundredi 

sui  de  B.  iyi  com.  Buck.  tent.  See ,  coram  A.  B.,  seneschallo  ibidem^ 

yet  the  suitors  are  judges. 

Pasch.  30  Car*       In  an  hundred  court,  the  plea  was  laid  to  be  coram  seneschallo 

2.  Clever  and  ^-  sectatoribus.    Serjeant  Newdigate  took  an  exception  to  it,  that 

Curteis.  j^.  sj^ould  be  laid  to  be  held  coram  seneschallo  per  sectatores ;  but 

Wyndham,  Atkins,  and  Scroggs  thought  it  well  enough ;  but  the 

chief  justice  contr.,  and  cited  the  case  of  Wyatt  and  Wigges,  4  Co. 

47.  where  the  coroner  of  the  hostel  and  the  coroner  of  the 

county  took  an  indictment,  where  it  did  not  appear  that  the 

party  was  killed  within  the  verge,  and  resolved  to  be  ill;  for 

that  there  the  record  was  entire,  and  it  could  not  lie  coram  non 

Judice,  as  to  the  coroner  of  the  hostel,  and  so  void ;  and  good 

as  to  the  coroner  of  the  county ;  and  perhaps  the  jury,  in  their 

finding,  were  principally  directed  by  the  coroner  of  the  hostel ; 

so  it  might  be  here,  for  they  in  the  hundred  court  may  be 

swayed  principally  by  what  the  steward  said.    Another  objection 

(d)  That  the     was,  that  the  first  process  was  an  {d)  attachment ;  but  as  the 

court  of  king's  defendant  appeared,  the  court  said,  that  fault  was  cured ;  so 

S'nt  ai'ch.  judgment  was  affirmed. 

ments  against  stewards  of  hundred  courts,  for  granting  attachments  against  all  the  party's 
goods.    Salk.  aoi. 

The 


i\ 
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The  true  process  of  this  court  at  common  law  is  a  distringas,  Salk.  201. 
but  by  custom  the  process  may  be  {a)  a  levari  facias ;  and  it  is  (a)  An  execu- 

said,  that  most  hundred  courts  have  this  custom.  tion  may  be  in 

the  hundred 
court  by  levari  facias ;  and  therefore,  where  the  books  speak  of  a  distringas,  they  must  be 
intended  of  a  levari,  for  a  distress  infinite  would  be  endless  in  an  execution.     zLev.  8i. 
2  Keb.  117. 136.     Vide  Carth.  54. —  And  for  the  manner  of  setting  forth  a  judgment  in  this 
court,  vide  also  Carth.  sZi  54*     2  Lutw.  1369.     3  Lev.  403. 

If  a  jury  in  an  hundred,  or  other  inferior  court,  will  not  agree  Salk.aoi, 
on  their  verdict,  the  way  is,  as  irt  other  courts,  to  keep  them 
without  meat,   drink,  fire,  or  candle,  till  they  agree ;  and  the 
steward  may,  from  time  to  time,  adjourn  the  court  till  they  do 
agree. 


OF  THE  COURT-BARON. 


nPHIS  court  is  {b)  incident  to  every  manor,  and  had  [c)  an-  4 1"st.  264. 

ciently  conusance  of  all  pleas  of  land  within  the  manor,  so  j-l^'P' 
that  no  person  within  the  manor  could  apply  to  any  other  juris-  (S)  that  it  is 
diction  without  a  rernisii  curiam  from  the  lord.  incident  to  a 

manor,  and 
was  at  first  instituted  for  the  ease  of  the  tenants,  for  ending  controversies  where  the  debt  or 
damage  was  under  40s.  at  home,  &c.     4  Inst.  268.     Owen,  35.     Brownl.  175.    Bulst.  55. 
[c)  But  at  this  day  is  no  court  of  record,  nor  can  it  hold  plea  of  debt  or  trespass,  where  the 

debt  or  damage  amounts  to  40*.    Co.  Lit.  118.     a  Inst.  311. Nor  of  trespass  vi  et  armisy 

because  it  cannot  impose  a  fine.     Co.  Lit.  118.     a  Inst.  311,  313. 

The  suitors  are  (^)  judges,  and  the  {e)  steward  but   as  a  6  H.  4.  pi.  3. 
registrar.  Co.  Lit.  58. 

^  4  Co.  33.  b. 

4  Inst.  268.  S.  P,  [4  T.  Rep.  446.484.  S.  P.  Sp.  Laws,  b.28.  c.  37.  &42.]  (rf)  Though 
the  plea  there  is  held  upon  a  writ  of  right.  6  Co.  11.  b.,12.  a.  4  Inst.  268.  {e)  And  a 
man  cannot  prescribe  to  hold  a  court-baron  before  his  steward,  but  before  suitors.  Cro.  Ja. 
582.  adjudged.  See  Mod.  173.  Cro.  Eliz.  792.  Noy,  20.  Godb.  49.  —  But  perhaps  may 
prescribe  to  hold  a  court  before  his  steward,  but  not  a  court-baron.  Cro.  Ja.  582.  Leon. 
316.  Brownl.  21.  Noy,  ao.  a  Jones,  23.  Godb.  68.  —  A  court-baron  being  incident  to  a 
manor  of  common  right  cannot  be  prescribed  for.  Cro.  Eliz.  792.  adjudged.  Noy,  20.  ad- 
judged, a  Ld.  Raym.  861.  i|  But,  if  there  be  a  prescriptive  manor,  there  may  be  prescriptive 
incidents  to  it,  and  in  that  case  a  court-baron  to  be  holden  before  the  steward  may  be  pre- 
scribed for.    Lord  Paget  v.  Stretehey,  Co.  Entr.  118.    4  T.  Rep.  446.II 

[The  court  therefore  should  be  stated  to  be  holden  before  Co.  Lit.  58. 
them,  and  the  suitors  before  whom  it  is  holden,  should,  regu-  Moore,  75. 
Jarly,  be  named.  3  Leon.  8.  S.  C. 

If  there  are  not  two  free  suitors  at  the  least,  the  court-baron  BrCourt-Bara 
cannot  be  holden.     But  it  should  seem  that  there  must  be  more  ?•**•  C'orn- 
than  two  free  suitors  to  enable  the  lord  to  hold  a  court :  for  v^^ltl^'.^^' 

M  m  3  otherwise, 
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Glover  and      otherwise,  if  one  of  these  two  was  the  plaintiff,  and  the  other 

Lane,  3  T.  ^j^^  defendant,  the  lord  would  be  under  some  difficulty  to  try 
Kep.  44c.  Ill--,  J  J 

Tonikin  V.        them  by  their  peers.] 

Croker,  Ld.  Raym.  863.  Chetwode  v.  Crewe,  Willes's  Rep.  614.  Bradshaw  v.  Lawson* 
4  T.  Rep.  443.  II  The  truth  seems  to  be,  says  Mr.  Walkins,  that  there  should  be  so  many  frank 
tenants,  as,  in  case  of  an  action,  to  leave  a  plurality  of  suitors  to  sit  as  judges  in  the  cause. 
There  is  an  instance  in  the  Register,  11.  b.  of  a  cause  being  removed  out  of  a  court-baron,  by 
reason  of  there  not  being  four  suitors  there.  Br.  Cause  a  remover  plec,  &c.  p.  iS-  Britt. 
c.  120.  de  Court  de  Baron,  274.  b.  275.3.      i  Watk.  Copjh.  9.|| 

4  Inst.  a68.  The  stile  of  this  court  is  {a)  curia  haronis  E.  C.  militis  manerii 

r l-^^^  ^^^\^     ^"^  J3r^<^/c/'/  (having  the  manor's  name  written  in  the  margin) 
hath  seen         ^^^^'  ^^^^  ^^^  coram  A.  B.  seneschallo  ibidem,  Sfc. 
court  rolls  in  the  reign  of  Ed.  i.  (having  the  name  of  the  manors  in  the  margin)  stiled  thus. 
Aula  ibidem  tent,  tali  die,  ^-c.  because  it  was  holden  in  the  hall  of  the  manor.     Ibid. 


Co.  Lit.  J  8.  a. 


bench  has 
granted  infor- 
mations 
against  lords 
and  stewards 
for  oppressing 


This  court  cannot  be  holden  out  of  the  manor ;  but  if  a  man 
be  lord  of  two  or  three  manors,  and  there  be  a  custom  to  hold 
a  court  at  one  for  them  all,  such  courts  are  by  custom  good. 
Co.  Lit.  58.  This  court  is  of  two  natures.     The  first  is  by  common  law, 

(6) Note:  The  and  called  the  freeman's  court,  or  court-baron;  and  of  this  the 
court  of  kind's  suitors  are  judges,  and  the  steward  is  registrar;  and  this  may  be 
kept  from  {b)  three  wrecks  to  three  weeks.  The  second  is  (c)  a 
customary  court,  and  concerns  copyholders,  of  which  the  lord, 
or  his  steward,  is  judge.  As  the  first  cannot  be  without  free- 
holders, so  this  cannot  be  without  copyholders.  A  court-baron 
the tenantsbv  '^^^J  ^^  °^ ^^^  double  nature,  and  then  the  roll  contains  matter 
warning  concerning  both. 

courts-baron  every  three  weeks,  and  distraining  them  to  appear,  or  pay  a  certain  sum  of 
money,  upon  no  occasions  at  all,  but  to  extort  amercements  from  them,  (c)  For  this  vide 
4  Co.  27.     Cro.  Car.  366.     Jones,  342. 

[Where  the  court-baron  and  customary  court  are  blended 
together,  care  should  be  taken  to  keep  the  acts  of  the  several 
suitors  quite  distinct.  For  debt  will  not  lie  for  an  amerciament 
of  a  tenant,  unless  it  appear  satisfactorily  that  the  persons  who 
Rep.619.  S.C.  affear  it  are  free  tenants  also.  It  seems  to  be  the  safer  way, 
iFreem.  525.  when  the  courts  are  holden  together,  not  to  mention  expressly 
before  whom  they  were  holden,  but  to  state  the  persons  present 
generally,  and  to  leave  it  to  the  law,  which  will  consider  the 
proper  business  of  each  court  to  be  transacted  before  the  regular 
judges. 

By  Magna  Ckarta  (c)  c.  24.     "  A  fracipe  in  capite  is  not  to 
"  be  granted,  whereby  any  freeman  may  lose  his  court." 


Watk.  Gilb. 
Ten.  432. 
Baldwin  v. 
Tudge,  2  Wils 
20.     Willes's 


(c)  For  the  ex- 
position there- 
of vide  a  Inst. 
39- 

(rf)  The  king 
bound  hereby 
in  his  court- 
baron,  hun 


By  52  H.  3.  c.  22.  {d)  "  No  man  shall  cause  his  fi'eeholders 
to  swear  [e)  against  their  will,  for  that  ought  not  to  be  done 
without  the  king's  {/)  commandment." 

dred,  or  county  court.  2  Inst.  143.  (<?)  Intended  between  party  and  party,  for  to  inquire 
for  the  lord  of  all  the  articles  belonging  to  the  court-baron  or  hundred,  they  may  be  sworn. 
2  Inst.  142.  For  which  articles  vide  statute  4  Edw.  intituled  extenta  manerii.  (/)  In  a  writ 
of  right  patent,  wherein  plea  is  held  of  freehold,  the  court  may  giye  an  oath,  for  the  writ  is 
r.iaiidatum  regis,     2  Inst.  143 

All 
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All  pleas  in  a  court-baron,  of  common  right,  and  by  course  4  Inst.  143. 
of  law,  are  determinable  by  wagci*  of  law;  but  by  prescription 
they  may  be  determined  by  jury. 

If  a  man  recovers  in  a  court-baron,  they  have  not  power  to  4H.  6.  17. 
make  execution  to  the  plaintill"  of  the  goods  of  the  defendant;  ^^  if"^*'/*' 
but  they  may  distrain  him,  and  retain  the  distress  till    satis-  Bro-Coiirt^Ba- 
faction.  ron,  6.  S.  C. 

But  a  quccre  made,  for  it  is  usual  for  the  suitors,  assigned  by  the  steward,  to  tax  the  sums, 
and  then  to  award  a  levari  facias.  Qucere,  If  by  custom,  or  common  law  ?  See  12  Mod.  124. 
—  By  Brownl.  81.  upon  a  levari  out  of  a  court-baron,  goods  cannot  be  sold  without  a  custom 
to  sell,  Sfc,  S^  vide  Noy,  17. 

If  in  a  court-baron    the  defendant    appears    not  upon  the  Yelv.194.G0. 
distress,    yet   the  goods  distrained   are  not  forfeited,    nor  can  'j[l^  j^'  ^^'^ a 
be  sold  by  the  bailiff;  for  the  distress  is  but  in  nature  of  a  JL,(i„ed.   Cro* 
pledge;  and  though  by  the  course  of  the  common  law,  where  a  Ja.255.  Bulst. 
man  is  attached  by  his  good?,  and  appears  not,  they  are  for-  p-  S.  C.  ad- 

feitcd ;  vet  in  a  court-baron  no  (a)  attachment  lies,  but  a  distress  4",i,t 
•    n    ■     ^     -i  ^  (a)  rheprocess 

mfaniteonly.  in  a  court-ba- 

ron is  summons,  attachment,  and  distress  infinite.     3  Roll.  Rep,  493.,  S^vide  Bulst.  53. 


COURTS  OF  THE  CINQUE  PORTS. 


T^HE  cinque  ports  are  [b)  ancient  trading  towns  lying  towards  Bract,  lib.  3. 

the  sea  coasts ;  these  held  per  baroniam^  and  were  repre-  f-ii8.    4  Inst, 
sented  in  parliament  by  the  lord  warden  or  keeper  of  the  cinque  ^^^."    |  ^  f*^ 
ports;  but  they  did  not  hold  by  the  tenure  of  knight-service,   cords  touching 
only  by  sending  ships  to  sea,  c^r.  and  as  they  were  instituted  for  the  cinque 
the  defence  and  safety  of  the  kingdom,  they  had  several   (c)  li-  ports,  vide 
berties  and  privileges  granted  them,  in  respect  of  their  necessary  l^'c^'l/Afg 
attendance  in  those  ports.  privileged 

ports  v/ere  but  three,  viz.  Dover,  Sandunck,  and  Romnet/ ;  but  Hastings  and  Hitke  were 
added  by  William  the  Conqueror.  4  Inst.  222.  —  To  which  WincheUea  and  Rt/e  were  ad- 
joined ;  these  now  send  each  of  them  their  representatives  to  parliament;  and  though  seven 
in  number,  are  still  called  cinque  ports.  2  Inst.  556.  4  Inst.  222.  (c)  To  which  they  have 
a  lawful  title,  confirmed  by  ?«flg»a  charta,  c.  9.  in  these  words,  Barones  de  quinque  portibus 

^  omnes  alii  partus  habeant  o nines  libertnt ex  Sf  liberas  consuetudines  sua.'!.  2  Inst.  20. But 

this  confirmation  does  not  extend  to  pleas  of  the  crown,  with  which  they  intermeddle  as 
justices  of  the  peace.     Cro.  Car.  253. 

There  are  several  courts  within  the  cinque  ports ;  one  before  4  Inst.  ajfj. 
the  constable  of  the  castle  of  Dover ;    others  within  the  ports  ^f^-^^^^:^l^^ 
themselves,  before  the  mayors  and  jurats ;    [d]  another  whicli  is  j^^i^^^en, 
called  curia  quitique  portuum  apud  Sliep^aoaij.  that  nobody 

knows  where  this  court  is. 

M  m  4  There 
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Sid.  1 66.  per  There  is  a  court  of  chancery  in  the  cinque  ports,  but  no  origi- 
cwna;K.^(«)Sid.  ^al  writs  issue  thence,  bat  it  serves  only  to  decide  {a)  matters  of 
the  great' use     equity. 

of  their  chancery  is  to  relieve  against  errors  in  proceedings  at  law,  which  they  used  to  indorse 
upon  the  bill. 

a  Inst.  556.  The  lord  warden  hath  two  jurisdictions,    i.  The  [b)  authority 

{b)  Exempt        of  an  admiral,  to  hold  plea  by  bill  concerning  the  guard  of  the 
raltvof'S??™'  ^^^^1^3  *5'C'  according  to  the  course  of  the  common  law. 
land ;  which  jurisdiction  is  saved  to  him  in  several  acts  of  parliament,   as  2  H.  5.  stat.  i.  c.  6. 
27  H.  8.  c.  4.     28H.8.  c.  15.     5  Eli^.  C.J.     ii&izW.  3.  c.  7.  S^  vide  z  Jon.  ()6,  67.  Chan. 
Ca.  305. 

(r)  Who  is  By  28  Edw.  1.  c.  7.  "  The  (c)  constable  of  the  castle  of  Z)o»^r 

of  the'fil'e''^''"  "  ^^^^^^  "°^  ^^^^  ^"-^  foreign  plea  of  the  county  at  the  castle 

ports,  a  Inst.     '*  g^^^e,  except  it  touch  the  keeping  of  the  castle ;  nor  shall  the 

ss6,  "  said  constable  distrain  the  inhabitants  of  the  cinque  ports  to 

*'  plead  any  otherwhere  nor  otherwise  than  they  ought  after  the 

"  form  of  charters  obtained  of  kings  of  their  old  firanchises,  con- 

"  firmed  by  magna  charta." 

z  Inst.  557.  The  mayors  and  jurats  of  the  several  cinque  ports  have  power 

Dyer,  376.        to  hold  plea,  Sfc.^  and  {d)  upon  their  judgment  no  writ  of  error 

%.  T)"*/n  c*'  ^     ^iss  in  B.  R.  but  they  are  examinable  by  bill  in  nature  of  a  writ 

o.Jr.  {(t)  decus,       „  ».  •' 

upon  the  oi  error,  coram  domino  custode.  sen  guardiano  quinque  portuum 

judgment  of      apitd  curiam  suam  de  Shepiioay. 

the  court  of 

Shepway  ;  Sid.  356.  q)er  Tivlsden  ;  and  so  are  the  books  which  speak  of  a  writ  of  error  to  the 

cinque  ports  to  be  intended. 

4  Inst.  J24.  The  jurisdiction  of  the  cinque  ports  is  general,  as  well  {e)  in 

{e)  Otherwise    personal  as  (/")  real  and  mixed  actions, 
m  debt,  or 

trespass  transitory.  Cro  Eliz.  910.  —  Where  a  stranger  comes  within  the  cinque  ports,  and 
does  a  transitory  trespass,  and  after  goes  out  of  their  jurisdiction,  he  to  whom  the  trespass 
was  done  nmy  have  an  action  at  common  law,  else  he  would  be  without  remedy ;  for  they  can 
call  none  in  who  are  out  of  their  jurisdiction,  and  the  privileges  were  granted  for  the  ease 
and  benefit,  and  not  the  prejudice,  of  the  inhabitants.  Yelv.  12.  a  Inst.  557.  (/)  And  they 
hold  plea  of  freehold  by  plaint.  Sid.  j66.  But  a  judgment  in  B.  R.  for  lands  there  shall  bind 
for  ever,  though  such  judgment  for  lands  in  Wales,  or  a  county  palatine,  is  merely  void, 
a  Inst.  557.  4  Inst.  423.  Bro.  Cinque  Ports,  24.  Qu.  —  That  tiiey  cannot  plead  to  the  juris- 
diction of  the  court  of  Westmimter,  but  must  demand  conusance.  4  Inst.  234.  —  Also,  if  an 
ejectment  on  a  feigned  lease  be  brought  of  lands  within  the  cinque  ports,  the  courts  of  Wed- 
minster  will  not  allow  the  tenant  of  the  lands,  on  his  prayer,  to  be  made  defendant  to  plead 
to  the  jurisdiction  of  these  courts,  but  will  tie  him  strictly  to  the  rules  of  confessing  lease, 
entry,  and  ouster,- and  pleading  not  guilty.  This  is  not  like  the  case  of  ancient  demesne, 
where  a  recovery  in  the  courts  above  makes  the  lands  frankfi-ee  for  ever. 

1 1nst.  SS7-  If  a  man  is  murdered  in  any  of  the  cinque  ports,  his  wife  may 

Said  to  have     have  an  appeal  against  the  murderer,  [g)  directed  to  the  sheriff 

between°Waes  ^^  ^^  county,  and  he  shall  execute    the  writ  {h)  within  the 

and  Braines.     cinque  ports,  for  the  constable  hath  no  jurisdiction  to  hold  pleg. 

Cro.  Eliz.  694.  thereof. 

S.C.  adjudged.  ^  '^ 

(ff)  Because  the  king  in  a  manner  is  concerned;  for  if  the  plaintiff  is  nonsuit,  the  defendant 

snail  be  arraigned  at  his  suit.    Yelv.  13.    Cro.  Eliz.  911.      {h)  Yet  in  Yelv.  13.  per  Popk. 

If  the  defendant  at  all  times  after  continued  within  the  cinque  ports,  eo  that  he  might  be  pro> 

ceeded  against  there,  no  appeal  would  lie  elsewhere. 

So, 
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So,  if  the  defendant  is  in  custodid  mareschalli,  the  appeal  2  Inst.  557. 
may  be  against  him  by  bill.  Cro.  Eliz.  695. 

778. 

If  a  man  hath  judgment  in  any  of  the  king's  courts,  and  the  4  Inst.  213. 
defendant  hath  no  lands  or  goods  but  in  the  cinque  ports,  the  (a)  The  record 

plaintiff  may  have  (a)  a  writ  to  the  lord  warden  to  make  ex-  ™"f^  .^^  ^^'^' 
^       .  -^  ^   '  ned  into 

«^CUtion.  Chancery,  and 

from  thence  by  mittimus  to  the  lord  warden  to  make  execution,  Aifd.  a8.  3  Leon.  3. 
W.Bendl.46. 

If  a  man  is  imprisoned  at  Dover  by  the  lord  warden,  (b)  an  Cro.  Ja. 543, 
habeas  (c)  carpus  [cl)  may  issue  to  the  lord  warden,  ^c. ;  for  the  Palm.96.  S.C. 
privilege,  that  the  king's  v>Tit  runs  not,  must  be  intended  between  f^^'ixaf^' 
(e)  party  and  party,  for  there  can  be  no  such  privilege  against  the  \  prohibkion 
kmg.  mandamus,  Sfc. 

Cro.  Car.  543.  Palm.  55.  Sid.  355,  4  Inst.  2*3.  i  Lev.  86.  3  Keb.  598.  Hard.  475. — 
Where  a  certiorari,  i>ide  Roll.  Abr.  395.  2  Hawk.  P.  C.  c.  27.  §  24.  (c)  Ad  faciendum  4" 
recipiendum;  but,  if  ad  respondendum  a  private  person,  Q.  IVIod,  30.  8  Mod.  22.  is  Mod.  666. 
(d)  But  Sid.  166.,  it  v.as  said  by  some,  that  it  had  scarce  ever  been  known  that  a  prohibition  or 
habeas  corpus  went  to  the  cinque  ports.  [But  there  can  be  no  doubt,  but  that  they  will  go 
thither.]    (e)  A  quo  Tninus  lietn  to  theja.    Hard.  475. 

The  (/)  lord  warden  is  the  immediate  officer  of  the  court,  and  a  Inst,  557. 
is)  writs  shall  be  directed  to  him  (h)  as  in  all  real  actions,  Sfc.  for  *  ^"^t.  223. 
lands  within  the  five  ports.  comtabfi  Jr 

keeper  of  Dover  Castle  is  also  warden  of  the  cinque  ports,  and  the  writs  directed  to  him  are, 
Jtejc,  ^c.  coTistabulario  castri  siii  de  Dover  ^ciutodi  quinque  portuum,  SfC.  2  Inst.  S5(>-  4  Inst. 
423.  (g)  But  writs  of  appeal  must  be  directed  to  the  sheriff.  Cro.  Eliz.  604.  Because  the 
king  is  in  a  manner  concerned.  Vide  Yelv.  13.  Cro.  Eliz.  911.  2  Inst.  557.  (h)  But,  if 
there  be  an  inuictnient  before  justices  of  peace  within  the  cinque  ports,  a  certiorari  may  be 
immediately  directed  to  them  ;  for  they  proceed  by  virtue  of  their  commission,  and  not  their 
ancient  charters,  &c.     Cro.  Car.  253,  254.  but  for  this,  vide  Roll.  Abr.  395  ■ 

II  By  Stat.  W.  &  M.  sess.  1.  c.  7.  reciting,  "  that  the  election 
of  members  to  serve  in  parliament  ought  to  be  free;  and  that 
the  late  lord  warden  of  the  cinque  ports  had  pretended  unto, 
and  claimed,  as  of  right,  a  power  of  nominating  and  recom- 
mending to  each  of  the  said  cinque  ports  the  two  ancient 
towns,  and  their  respective  members,  one  person  whom 
they  ought  to  elect  to  serve  as  a  baron  or  member  of  par- 
liament for  such  respective  port,  ancient  town,  or  njember, 
contrary  to  the  ancient  usage,  right,  and  freedom  of  elections ; 
it  is  declared  and  enacted,  that  all  such  nominations  or  re- 
commendations are  contrary  to  the  laws  and  constitutions  of 
this  realm,  and  for  the  future  shall  be  so  deemed  and  con- 
strued, and  hereby  are  declared  to  have  been  and  are  void  to 
all  intents  and  purposes  whatsoever ;  any  pretence  to  the  con- 
trary notwithstanding."  il 
If  a  murder  is  committed  at  Sandwk/i,  and  an  appeal  brought  Yelv.  i»,  13- 
by  original  in  B.  7?.,  directed  to  the  sheriff  of  the  county  of  Kent,  Cro.  Eliz.  910. 
and  he  brings  in  the  defendant,  who  pleads  that  Sandwich  is  part  ^'  ^' 
of  the  cinque  ports,  ubi  breve  domini  regis  non  currit,  3fc.,  and 
demands  judgment  of  the  writ,  this  is  a  bad  plea;  for  the  de- 
fendaiit  having  done  the  murder  within  the  dnque  ports,  and 

after 
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(a)  For  the       after  flying  out,  if  this  pleading  should  be  alIo^ved,  (a)  there 

cinque  ports     would  be  a  failure  of  justice. 

cannot  award 

process  of  outlawry,  for  that  ought  to  be  proclaimed  in  open  county.     Cro.  Eliz.  9 10. 

Yek.  13.  But,  if  the  defendant  by  his  plea  shews  that  at  the  time  of  the 

murder  supposed,  and  at  all  times  after,  he  had  been  an  inhabi- 
tant, and  commorant  within  the  cinque  ports,  and  so  had  given 
jurisdiction  to  the  judges  there,  and  shewed  they  might  have 
proceeded,  ^r.,  it  would  be  a  good  plea. 
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4  Inst.  229.  'T'HESE  courts  w6re  (b)  instituted  for  the  convenicncy  of  tin- 
(b*)  Forancient  ners,  that  they  might  be  encouraged  in  the  making  of  tin, 

charters,  re-  ^^^  ^^  ^j^^  staple  commodities  of  the  kingdom:  and  therefore  in 
cords,  and  acts  77       j    7-,  7  •  1  i  °  •  ^      ,  .  ,    .    . 

of  parliament     tor7iii}a(l  and  Devonslure^  where  tne  ore  or  mme  01  which  it  is 

concerning       made  chiefly  abounds,  the  workers  herein  were  allowed  the  privi- 
the  stannaries,  jgprg  of  suing;  and  being;  sued  in  those  places, 
and  for  an  ex-      ^  '='  *  ^ 

position  of  the  charter  of  E.i.  and  the  statute  50  E.  3.  which  gave  great  privileges  to  the  tin- 
ners, vide  4  Inst.  232.,  12  Co.  10,  11.,  Plow.  327.,  Roll.  Abr.  547,  548.;  ^  vide  16  Car.  i- 
c.  15.  by  which  their  privileges  are  declared  and  circumscribed. 

4  Inst.  229.  The  jurisdiction  of  the  (c)  court  is  guided  by  special  laws,  by 

(c)  For  the       customs,  and  by  prescription  time  out  of  mmd. 

stile  of  the 

court,  vide  4  Inst.  299.  —  And  that  the  lord  warden  hath  jurisdiction  of  all  the  tin  in  Com' 

wall  and  Devon.    4  Inst.  229. 

4  Inst.  230.  No  WTit  of  error  lies  upon  (d)  any.  judgment  in  these  courts; 

[3  Bulstr.  183.  but  the  party  grieved  must  be  relieved  by  appeal  in  several  de- 
H°t  fr^  *  grees ;  first  to  the  steward  of  the  stannary  court,  where  the  matter 
04.1  (d)  For  1'^^''  then  to  the  under-warden  of  the  stannaries;  and  from  hijn 
any  matters  to  the  lord  warden  of  the  same  stannaries  ;  and  for  want  of  justice 
touching  the  there,  to  the  privy  council  of  the  Prince  of  Wales,  [as  Duke  of 
stannaries;  Cm-nticalL  when  he  hath  had  livery  and  investiture  of  the  same, 
upon  a  judf.  And  from  thence  the  appeal  lies  to  the  king  himself^  in  the  last 
ment  there  resort.] 
given  upon 

collateral  matters.  3  Bulst.  183.  Per  Coke,  Ch.  Justice,  said  to  have  been  so  resolved  upon 
a  conference  by  all  the  judges,  as  is  to  be  seen  recorded  in  Chancery  in  the  petit-bag  office, 
Q.  Ow.  8.     Sid.  a33. 

4  Inst.  231.  Blowers,  and  all  other  labourers  and  workers,  without  fraud 

Resolved  by      q-  covin,  in  and  about  the  .stannaries  in  Corirrjoali  and  Devon j 
Vide  z  Ron  ^'   ^^^'^  ^^^  privilege  of  the  stannaries  during  the  time  they  work 
Rep.  44.     d     there, 
he  statute  16  Car.  j.  c.  i?. 

All 
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All  matters  concerning  the  stannaries,  or  depending  there-  4  Inst.  231. 
upon,  are  to  be   heard  and  determined  (a)  according  to  the  Resolved  by 

custom  of  the  same  time  out  of  mind  used.  all  the  judges, 

{a)  But  vide 
Cro.  Car.  333. 

Transitory  actions  between  tinner  and  tinner,  or  worker  and  4  Inst.  231. 
worker,  though  not  concerning  the  stannaries,  nor  arising  therein,  R<^solved  by 
if  the  defendant  be  found  within  the  stannaries,  may  be  brought  J^^S^^- 

in  these  courts,  or  at  common  law. 

But,  if  one  party  only  be  a  tinner  or  worker,  such  transitory  4  Inst.  231. 
actions  as  concern  not  the  stannaries,   nor  arise  therein,  cannot  Resolved  by 
be  brought  there,  and  in  such  case  the  defendant  by  the  custom  ^    ^  ^  judges, 
and  usage  of  that  court  may  plead  to  the  jurisdiction,  (6)  and  (6)  2  Roll. 

ought  not  to  be  arrested  eundo  to  swear  it,  or  redeundo.  R^P-.379-  S.P. 

°  But  It  was  said 

by  the  chief  justice,  that  after  the  oath  taken  they  will  for  2,d.  enter  the  plaintifl'a  tinner. 

There  ought  to  be  no  demurrer  in  these  courts  for  want  of  form  4  Inst.  231. 

but  for  matter  of  substance  only.  Resolved  by 

all  the  judges. 
They  have  no  jurisdiction  of  (c)  any  local  action  arising  out  of  4  Inst.  231. 
the  stannaries,  and  [d)  matters  of  life,  member  and  plea  of  land,  Resolved  by 
are  expressly  excepted  out  of  their  charters.  ^'|  the  judges. 

plaintiff  must  shew  that  he  was  a  tinner,  and  that  the  court  was  held  within  the  jurisdiclion 
of  the  stannaries.  7  Mod.  103.  {d)  They  have  no  court  of  equity,  and  therefore  a  suit  con- 
cerning an  agreement  relating  to  mines,  &c.  proper  here.     2  Vern.  483. 

[See  further  upon  this  subject  Pearce^s  Lwvos  and-  Customs  of 
the  Stannaries,'] 


OF  THE  COURT  OF  COMMISSIONERS 
OF  SEWERS. 


"O  Y  the  {e)  common  law  the  king  used  to  grant  commissions  for  (e)  Reg.  127. 
inquiring  into  the  want  of  reparations  of  sea  walls,  ditches,  F.N.B.113. 
gutters,  sewers,  Sfc.  4  Inst.  276. 

But,  as  these  matters  are  now  to  be  regulated  according  [f)  to  (/)  As  Magna 
several  acts  of  parliament,  it  will  be  necessary  to  set  down  the  Charta,  c.  15, 

purport  of  such  as  are  mostly  in  use  at  this  day.  ^^^-V'  .f*^^ 

*^      ^  •'  •'  which  viae 

ainst.  29,  30.    25E.  3.  C.4.   45  E.  3.  0.2.    1H.4.  c.  12.    6H.  6.  c.  5.    9  H.  6-0.5.    18  H.  6. 

c.  10.    23H.  6.  c.  9.     12E.  4.  c.  6.    4H.  7.  c.  I.    6H.  8.  c.  10. 

The  chief  statute  relating  hereto,  is  23  H.  8.  c.  5.  which  or-  23  H.  8.  c.j. 
dains  that  the  lord  chancellour,  treasurer,   the  two  chief  justices  ^hich  vide  at 
for  the  time  being,  or  any  three  of  them,  whereof  the  lord  chan-  p^^gtual  by 
cellour  to  be  one,  shall,   as  often  as  need  be,  direct  commissions,  3&4£,6.c.8. 
and  appoint  commissioners;  the  form  of  which  commission  is  set  and  vide  iM. 
forth  in  the  statute,  which  fully  declares  the  duty  and  authority  l^:  ^'"' 

of 
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extend  to 

Glamorgan, 

&c. 


■iS  H.  8.  c.  10. 


3&4E.  6.C.8, 


13  Eliz.  c.  9. 


(c)  II These 
words  have 
the  same 
meaning  with 
the  words 
"  laws,  acts, 
"  decrees,  and 
"  ordinances" 
in  $  17.  of  the 
statute  of 
23  H.  8.  c.  5. 
9  East,  125-11 


of  the  commissioners,  viz.  That  they  do  inquire  by  the  oaths  of 
the  honest  and  lawful  men,  ^-c,  through  whose  default  the  hurts 
and  damages  have  happened,  ^r.,  and  who  hath  or  holdeth  any 
lands  or  tenements,  4'c.y  or  hath  or  may  have  any  hurt,  loss,  or 
disadvantage,  Sir.,  and  all  these  persons  and  every  of  them  to  tax, 
t^r.,  and  to  make  and  ordain  statutes,  ordinances,  <^r.,  after  the 
laws  and  customs  of  Romney  Marsh  in  the  county  of  Kent,  or 
otherwise  after  their  own  wisdoms  and  discretions. 

II  By  §  1 7.  the  laws,  acts,  decrees,  and  ordinances,  which  shall 
be  made  according  to  the  tenor  of  the  commission,  and  under 
the  authority  of  this  act,  shall  stand  good  and  be  put  in  due 
execution  so  long  as  the  commission  endureth  (which  by  §  16. 
of  this  act  is  limited  to  three  years,  supersedable  however  at  any 
time  at  the  royal  pleasure,)  and  no  longer ;  except  such  laws  and 
ordinances  be  made  and  engrossed  in  parchment,  and  certified 
under  the  seals  of  the  commissioners  into  the  court  of  chancery, 
and  then  the  royal  assent  be  had  to  the  same,  which  by  §  19.  is 
to  be  certified  into  the  court  of  chancery  under  the  king's  privy 
seal. 

This  act  was  to  endure  for  twenty  years,  but  is  made  perpetual 
by  3&4E.6.C.  8.11 

The  25  H.  8.  c.  10.  enacts.  That  no  person  shall  be  compelled 
to  take  upon  him  the  execution  of  any  such  commission,  unless 
he  be  a  dweller  in  the  county  whereof  he  is  appointed  commis- 
sioner. Also  that  every  person  refusing  to  take  the  oath  of 
commissioner,  as  appointed  by  23  H.  8.  c.  5.  shall,  as  often  as 
such  refusal  shall  be  certified  into  chancery,  forfeit  five  marks. 

The  3  &  4  E.  6.  c.  8.  directs  in  what  manner  the  king's  lands 
shall  be  K^ble,  and  taxed  by  the  commissioners,  and  his  tenants 
discharged  and  indemnified  in  their  payments  of  such  taxes,  and 
that  every  such  commission  shall  be  in  force  for  five  years  from 
the  teste,  unless  superseded. 

By  the  13  Eliz.  c.  9.  all  commissions  of  sewers  shall  continue 
in  force  for  i  o  years  after  the  date  thereof,  unless  they  be  re- 
pealed by  a  new  commission  or  supersedeas.  Also,  by  this  statute 
all  laws,  ordinances,  and  constitutions  {a)  duly  made,  according 
to  the  statute  23  H.  8.  c.  5.  and  written  in  parchment,  indented 
under  the  seals  of  the  commissioners,  or  six  of  them,  (whereof 
one  part  shall  remain  with  the  clerk  of  the  commission,  and  the 
other  in  such  place  as  the  commissioners  or  six  of  them  shall 
appoint,)  shall  without  any  certificate  to  be  made  into  the  chan- 
cery, and  without  the  king's  assent,  continue  in  force,  notwith- 
standing any  determination  of  such  commission  by  supersedeas^ 
until  the  same  laws,  ordinances,  and  constitutions  shall  be 
altered,  repealed,  or  made  void  by  commissioners  afterwards 
assigned. 

II  §  2.  After  the  end  of  ten  years  next  ensuing  the  teste  of  any 
commission,  all  such  laws,  ordinances,  and  constitutions  as  were 
made  under  it,  and  written  in  parchment  indented  and  sealed  as 
above,  without  certificate  thereof,  or  royal  assent  thereto  had, 
shall,  notwithstanding  the  expiration  of  the  commission  by  such 

lapse 
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lapse  of  time,  continue  in  force  for  one  year  then  next  ensu- 
ing ;  {a)  and  the  justices  of  peace  shall  during  that  year  have  (a)  A  decre« 
power  to  execute  the  same ;  provided,  that  if  a  new  commission  ^'^,rmer  corn- 
issue,  the  power  of  the  justices  shall  cease.  misbion,  which 
had  expired  by  lapse  of  ten  years,  cannot  be  enforced  by  commissioners  under  a  new  com- 
mission issued  more  than  a  year  after  the  expiration  of  tlie  former,  as  to  so  much  of  it  as  re- 
mains unexecuted ;  though  it  is  good  to  the  extent  to  which  it  has  been  executed.  Rex  v. 
Commissioners  of  Sewers  for  the  County  of  Somerset,  9  East,  109. 

By  §  5.  the  commissioners  are  not  compellable  to  make  any 
certificate  or  return  of  the  commissions,  or  of  any  of  their  ordi- 
nances, laws,  or  doings  by  authority  thereof.  1| 

By  3  Ja.  r.  c.  14.,  all  walls,  ditches,  banks,  gutters,  sewers,   sJac.  i.c.14. 

gates,  causeways,  bridges,  streams,  and  watercourses  within  two  f""  J,J;JjJ'j"l\ 

miles  of  London,  having  their  fall  into  Thames,  shall  be  subject  power  is  given 

to  the  commission  of  sewers,  and  to  all  statutes  made  for  sewers,   to  the  lord 

and  to  all  penalties  in  the  said  statutes  contained.  .      mayor  of  Loji- 

'■  don  to  appomt  commissioners. 

By  the  7  Ann.  c.  lo,  reciting  the  power  of  the  commissioners  7  Ann.  c  to. 
by  former  statutes,  as  to  selling  the  land?  of  those  who  refused 
to  pay  the  taxes  and  proportions  with  which  they  were  charged, 
and  that  these  laws  did  not  extend  to  copyhold  lands,  it  is  en- 
acted, that  the  commissioners  shall  have  the  like  power  as  to 
copyhold  lands,  and  that  the  lords  of  such  copyholds  shall  admit 
the  vendees,  S^c.  Also,  by  this  act  it  is  enacted,  that  it  may  be 
lawful  for  the  commissioners  by  warrant  to  authorize  any  person 
to  levy  the  sums  of  money  assessed  upon  the  lands,  t^c,  by  dis- 
tress and  sale  of  the  goods  of  the  party  refusing,  returning  the 
overplus. 

Notwithstanding  the  ample  powers  by  the  above-mentioned  4  Inst.  276. 
statutes  given  to  the  commissioners  of  sewers,  yet  are  their 
proceedings  still  examinable  in  the  courts  above,  and  ac- 
cordingly we  find  several  resolutions  in  which  their  proceedings 
and  sentences  have  been  controuled  by  the  courts  at  West- 
minster. 

As,  where  the  commissioners,  on  the  finding  of  a  jury  that  5  Co.  99.  b. 
J.  S.  had  seven  acres  of  land  next  adjoining  to  a  bank  on  the  ^°°^  ^  '^^^^ 
river  Thames,  and  that  the  occupiers  of  those  seven  acres  used 
to  repair,  but  that  there  were  besides  800  acres  within  the  same 
level    liable   to  be  surrounded,  had  taxed   each   of  the   seven 
acres  at  8s.  it  was  held ;   ist,  That  the  finding  that  the  occupiers 
of  these  seven  acres  usect  to  repair,  was  not  material,  because 
that  such  occupiers  might  have  been  tenants  at  will,  whose  acts 
could    not   bind    him  who    had  the  inheritance.      2c?/j/,  That 
though  these  seven  acres   lay  next  the  bank,    j'et  ought  the 
commissioners  to  tax  all  those  lands  which  were  in  danger  of 
being  damnified  by  the  overflowing  of  the  waters,  and  conse- 
quently received  benefit  by  the  repairs ;  for  though  they  are  to 
act  (6)  according  to  their  discretion,  yet  such  discretion  must  be  (b)  Hard.  146- 
govemed  and  directed  by  the  rules  of  law  and  reason. 

The 
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(a)  Vide  loCo. 

137,  138- 
13  Co.  .^5. 
Moor,  825. 
Sid.  145. 
(6)2  Keb.T39. 

10  Co.  139. 
Keighley's 
case,  5  Co. 
100.  a.  S.  P. 


aBulst.  197, 
Cro.  Ja.  356. 
S.  P.  3  Inst. 
lis-  S.  P. 


Sid.  145. 


JLev.  a88.  The 
case  of  the 
Commission- 
ers of  Sewers 
for  White- 
chapel,  Raym. 
186.  Vent.  66. 
Mod.  44. 
a  Keb.  635. 
S.C.Salk.145. 
g.  C.  cited. 
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The  commissioners  of  sewers  cannot  make  any  (a)  new  inven- 
tions to  charge  the  people ;  (b)  but,  if  there  were  an  old  wall,  they 
may  build  another  (if  that  be  decayed)  on  the  inside,  or  some 
small  way  distant,  if  it  be  necessary,  and  may  compel  them  that 
repaired  the  former  to  repair  it,  if  they  have  no  damage  by  the 
remove. 

If  one  be  bound  by  prescription  to  repair  a  bank,  which  by 
sudden  violence,  and  without  the  default  of  him  who  is  so  bound 
to  repair,  is  thrown  down,  the  commissioners  are  not  to  charge 
him  only  with  the  repair,  but  ought  to  tax  all  others  according 
to  the  advantages  accruing  to  them  from  such  repairs. 

The  commissioners  of  sewers  caimot  tax  a  whole  township,  but 
must  proportion  each  man's  share  according  to  the  quantity  of 
his  lai;d,  ^r.,  and,  therefore,  where  the  commissioners  assessed 
a  fine  on  the  village  of  D.,  and  by  tlieir  warrant  ordered  it  to 
be  levied  on  J.  S.^  whose  cattle^  being  distrained,  he  brought 
his  action,  and  had  judgment;  and  afterwards  refusing  to 
release  the  judgment,  was  committed  by  the  commissioners; 
upon  complaint  thereof,  the  court  of  king's  bench  committed 
and  fined  the  commissioners,  and  held  that  by  such  pro- 
ceedings after  a  judgment  at  law,  they  were  guilty  of  a  prae- 
munire. 

It  has  been  holden,  that,  though  the  commissioners  of  sewers 
are  a  court  of  record,  and  may  thus  commit  for  a  contempt; 
yet  that  must  be  understood  of  a  contempt  in  the  face  of  their 
court,  and  not  to  imprison  a  person  for  disobeying  their  orders. 

There  was  a  complaint  of  the  inhabitants  of  Whitechapel  at 
the  council-board,  that  the  commissioners  of  sewers  had  taxed 
the  said  inhabitants  for  a  repair  of  a  sewer  in  JVappmg,  whereas 
they  were  not  within  the  level;  thereupon  the  council  ordered  a 
certiorari  out  of  B.  R.,  and  that  the  matter  in  question  shoul3 
be  tried  there;  which  was  accordingly  done,  and  the  certioraii 
delivered ;  notwithstanding  which  they  issued  out  their  war- 
rants for  putting  the  orders  in  execution,  and  the  officers 
reftising  to  execute  the  same  were  fined  10/.  a  man.  Thereupon 
a  second  certiorari  was  delivered  to  return  all  proceedings  and 
all  orders,  Sfc.  concerning  the  same.  This  being  also  dis- 
obeyed, and  new  orders  made  for  fining  some  of  their  officers 
for  their  contempt,  they  appeared ;  and  though  they  alleged 
the  advice  of  counsel  in  what  they  did,  yet  they  were  committed 
for  the  contempt.  The  next  day  the  return  was  brought  into 
court,  and  upon  the  several  certioraris  the  returns  were  several, 
which  the  court  disallowed,  and  ordered  them  to  return  all 
their  proceedings  upon  the  return  of  the  first  writ,  and  to  return 
upon  the  last,  tliat  ante  adventum  brevis  they  had  returned  the 
whole  matter,  which  was  accordingly  done,  and  filed;  and 
after  they  had  continued  a  week  in  prison  without  bail,  they 
were  fined  40  marks  a  piece,  and  discharged,  and  the  matter 
ordered  to  be  tried  in  B.  R.  It  Avas  here  moved  in  behalf 
of  some  of  the  commissioners,  that  these  orders,  whereby  the 

1 2  con- 
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contempt  of  the  commissioners  appeared,  though  they  were 
returned,  might  not  be  filed  upon  a  clause  in  13  Eliz.  c.  9. 
which  excuses  them  from  returning  their  orders,  and  exempts 
them  from  penalties ;  but  it  was  resolved  that  that,  and  other 
provisoes  in  the  same  statute,  did  only  extend  to  the  court  of 
chancery,  to  abridge  the  power  which  the  court  of  chancery  had 
over  the  said  commissioners,  and  the  orders  by  23  II.  8.  c.  5. 
and  that  it  did  not  at  all  (a)  restrain  the  court  of  B.  R.  from  («)  That  the  . 

proceedinff  by  certiorari.  commission- 

*  "     •  ers  of  Cam- 

bridge Femis,  by  15  Car.  2.  c.  17.,  have  an  absojute  jurisdiction,  and  are  not  to  return  their 
proceedings  on  a  certiorari ;  but,  if  they  observe  not  the  statute,  tlieir  proceedings  will  be 
void,  Sf  coram  nan  judicc,  and  the  parties  may  examine  the  same  by  an  action,  at  law. 
Sid.  296. 

If  it  be  found  before  commissioners  of  sewers,  that  such  a  one  Sid.  78.  Lord 
ought  to  repair  a  bank,  and  he  remove  the  proceedings  into  B.R.,  Dunbar's  case. 
the  court  will  neither  quash  the  inquisition,  nor  grant  a  new  trial, 
unless  he,  who  is  found  to  be  the  person  that  ought  to  repair,  wiir 
first  repair  the  bank;  after  which,  if  it  be  otherwise  found,  they 
will  order  him  to  be  reimbursed. 

There  is  a  rule  in  the  court  of  kind's  bench,  that  no  order  of  2  Hawk.  P.  C. 
commissioners  of  sewers  ought  to  be  filed  without  notice  given  ^  ^7-  y  34- 
to  the  parties  concerned.     Also,  it  is  every  day's   practice  of  fSeefm-ther 
that  court,  before  it  will   suffer   the  return  of  a  certiorari  for  for  the  prac- 
the  removal  of  the  orders  of  such  commissioners  to  be  filed,  to  tice  of  the 
hear  affidavits  concerning  the  facts  whereon  they  are  grounded  ;  ^^^^^  '^^'^th 
and  if  the  matter  shall  still  appear  doubtful,  to  direct  the  triial  |^j;[j„  of  the 
of  feigned  issues,  and  either  to   file    the  return,  or  supersede  ord^s.  Anon, 
the  certiorari,  and  grant  a  procedendo,  as  shall  appear  to  be  zBamardist. 
most  reasonable  for  the  trial  of  such  issues,  and  to  give  (b)  costs  l^"^'    ^^^  ^* 
against  the  prosecutor  of  the  certiorari,  if  it  appears  to  have  jjg-'  a  c(?r- 
been  groundless.  tioraritohnng 

up  an  order  for  the  removal  of  their  clerk,  is  of  common  right,  and  not  discretionary,  i  Str. 
609.    Fortesc.  374.     8  Mod.  331.]    (6)  2  Keb.  500. 

An  order  of  sewers  was  made  for  levying  Cfd.  per  acre  on  1 3 1 2  1  Str.  1127. 
acres,  to  be  paid  to  the  clerk,  to  be  applied  towards  defraying  f^^"  Whether 
the  charges  in  and  about  the  execution  of  the  commission,  which  ^  ^„Yit  assess- 
was  confirmed  by  the  court  of  king's  bench.  ment  ?  whe- 

ther the  right 
way  be  not  to  assess  the  particular  lands  according  to  the  danger  they  lie  in.  Commissioners 
of  Sewers  v.  Newburgh,  3  Keb.  827.     Bow  v.  Smith,  9  Mod.  94.] 

[A  rate  may  bo  made  to  reimburse  charges.]  »Str.  1127. 


[     544    3 
COURT    OF   PIFOWDERS. 


(o)  Incident  '"THIS  court  is  incident  to  every  fair  and  (a)  market,  and  is 
to  every  mar-  called  curia  pedis  pulverisati  (b) ;  because  for  contracts  or 

asfair  4  Inst,  injuries  done  concerning  the  fair  or  market,  justice  shall  be  done 
2^73.  Keilw.99.  as  speedily  as  the  dust  can  fall  from  the  foot,  {c) 

BrownLi75.    Biilst,  55.    Cro.  Eliz.  773. — That  there  may  be  a  court  of  pipowders  by 

custom  without  fair  or  market,  and  a  market  without  an  owner,  4  Inst.  272.  (b)  Mirror, 
c.  I.  §  3.  Bract,  lib.  3.  fol.  334.  4  Inst.  272.  (c)  A  more  ingenious  and  satisfactory  etj'molopy 
is  given  by  a  learned  modern  writer,  who  derives  it  from  pied  puldreaua^  a  pedlar,  in  old 
French,  and  therefore  signifying  the  court  of  such  petty  chapmen  as  resort  to  fairs  or  markets. 
Barrington's  Observat.  on  the  Stat.  337.] 

4  Inst.  272.  It  is  a  court  of  record,  of  which  the  steward  is  judge,  there 

6  Co.  12.  being  no  suitors. 

2  Bulst.  23. 

4  Inst.  272.  Its  jurisdiction  consists  herein,  that  the  (d)  contract  or  {e)  cause 

if'^ld"T"°'f  ^^  action  be  in  the  same  time  of  the  same  fair  or  market,  and 
obligauons,  ^°^  before,  or  in  former;  it  must  be  for  some  matter  concerning 
for  this  court  the  same  fair  or  market,  done,  complained  of,  heard  and  deter- 
is  ordained  for  mined  the  {/)  same  day  within  the  precinct  of  the  same  fair  or 
things  arising  ^^arket. 
withm  the  fair. 

Roll.  Abr.  545.  Moor,  830.  Cro.  Ja.  313.  2  Bulst.  21.  (e)  If  one  slanders  another  who 
trades  in  the  market,  in  any  thing  which  concerns  his  trade,  as  by  disparaging  his  goods, 
which  he  exposes  to  sale  there,  an  action  lies ;  seciis,  if  the  words  do  not  concern  any  thing 
touching  the  market.  10 Co.  73.  Hall  and  Jones,  adjudged.  Cro. Eliz.  773.  Moor,  623. 
S.  C.  adjudged.    4  Inst.  272.    Roll.  Abr.  544.  S.  C.  cited.    (/)  The  proceedings  being  de  horn 

in  horam.    z  Inst.  272. This  court  continues  during  the  time  of  the  fair,  and  no  longer. 

2  Bulst.  23.  —  It  may  be  adjourned  from  market  to  market.  Keilw.  99.  — The  continuance 
may  be  entered  by  an  idevi  dies,  ^c.     Moor,  459. 

Madeperpe-  By  the  1 7  E.  4.  c.  2.  reciting,  that  divers  persons  coming  to 
tual  by  I  R.  3.  faij-g  ^g  grievously  vexed  and  troubled  in  the  court  of  pipowders, 
(g)  Thouo^h  ^y  feigned  actions,  and  also  by  actions  of  debt,  trespasses,  feats, 
such  oath'  and  contracts  made  and  committed  out  of  the  time  of  the  said 
ought  to  be  fair,  or  the  jurisdiction  of  the  same,  contrary  to  equity  and  good 
d  f^^d Vt  will  ^°"^^^^"^6»  ^^-  ^^  is  enacted,  that  no  minister  of  any  such  court 
insist  upon^it,  ^^  pipowders  shall  hold  any  plea  (g)  without  (k)  oath  made  by 
yet  it  shall  not  the  plaintiff  or  his  attorney,  in  the  presence  of  the  defendant, 
be  made  part  that  the  contract,  trespass,  or  other  feats  contained  in  the  de- 
of  the  record,  claration,  was  made  within  the  fair,  and  within  the  time  of  the 
{h)  Yet*  this  ^^^^>  ^"^  within  the  jurisdiction  and  bounds  of  the  said  fair, 
concludes  not  the  defendant,  but  notwithstanding  he  may,  by  the  statute,  plead  to  the  juris- 
diction of  the  court.    4  Inst.  272.    2  Bulst.  22. 


Howell  V.  From  this  court  a  writ  of  error  lies,  in  the  nature  of  an  ap- 

Johns.Cro.El.  p^j^j  ^q  t|,g  courts  at  Westminster^  which  are  now  bound  by  the 
statute  of  19  G.  3,  c.  70.,  to  issue  writs  of  execution  in  aid  of  its 

14  process 
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process  after  judgment,  where  the  person  or  effects  of  the  de- 
fendant are  not  within  the  limits  of  this  inferior  jurisdiction.] 


OF  THE  COURTS  IN  LONDON. 


T^HERE  are  several  courts  within  the  city  o?  London,  which  4  Inst.  247. 

exercise  a  jurisdiction  according  to  their  own  ftated  rules 
and  forms,  but  yet  are  subject  to  the  controul  and  correction  of 
the  king's  courts  at  WestmiJister,  whenever  they  exceed  their  ju- 
risdiction.    The  chief  of  these  are, 

I .   The  Court  of  Hustings. 

This  is  the  {a)  highest  and  most  ancient  court  of  record  within  4  inst.  347. 
the  city  of  London^  and  is  always  held  at  Guildhall,  before  the  {(>)  My  Lord 
lord  mayor  and  sheriffs  of  London  for  the  time  being;  but,  when  Coke  %s.y9,,  it 
any  matter  is  to  be  argued  and  determined  in  this  court,  the  the^^^^  irom 
recorder  sits  as  judge  with  the  lord  mayor  and  sheriffs,  and  gives  words  //J.? 
rules  and  judgments  therein.  which  sigiifies 

.        ^  a  house,  (Iking, 

thing,  that,  is,  the  house  of  causes  or  things.  4  Inst.  247.  [So,  Sh-  H.  Spehnan  in  his  Glos- 
sary toe.  Hustings. —  But  by  Fortesc.  pref.  to  Monarchy  59.  it  is  a  pure  Saxon  word,  sionify- 
ingauy  council  or  court  in  general,  and  therefore  applied  to  the  supreme  court  of  the  cuy  of 
Londun.     The  Saxon  word,  according  to  Junius,  is  borrowed  from  the  Islandiclc^ 

This  court  hath  jurisdiction  of  (6)  all  pleas  real,  personal,  and  4  Inst.  247. 
mixt ;  and  for  this  purpose  it  is  distinguished  into  two  courts,  as  ^'^)  '"  this 

the  iudores  sit  one  week  on  real  actions,  and  the  other  on  those  '^^t"'*  "^^"^ 
,  .'',     o  1  .  may  be  en- 

which  are  personal  or  mixt.  rolled   reco- 

veries may  be  passed,  wills  may  be  proved,  and  replevins,  writs  of  error,  writs  of  rioht  patent 
writs  of  waste,  writs  of  partition,  and  writs  of  dower,  may  be  detennined  for  any  matters 
within  the  city  oi  London  and  the  liberties  thereof.     Lex  Lond.  105. 

Judgment  of  citlawry  in  the  hustings  is  not  given  by  the  4  Inst.  247. 
mayor,  who  is  coroner,  or  his  deputy,  but  by  the  recorder,  by 
the  custom  of  the  city. 

In  this  court  the  lord  mayor  for  the  ensuing  year,  the  sheriffs,  Lex  Lend.  15. 
chamberlain,  and  bridge-masters,  are  chosen. 

Upon  a  judgment  given  in  this  court  of  hustings,  a  writ  of  i8E.,^i4. 
error  lies  at  ^t.  Martina  (c)  before  certain  justices.  Roll.  Abr.  745. 

S.  C.  Lev.  309. 
a  Saund.  252.  S.  P.  And  upon  a  judgment  of  the  said  justices  a  vn-it  of  error  lies  in  parliar- 
ment.     2  Leon.  107.     (c)  For  their  commission,  &c.  vide  R.eg.  130.  F.  N.  B.  23. 

2.   The  Sheriffs^  Courts. 

There  are  two  sheriffs  o^LondoJi  and  Middlesex,  each  of  whom  4  Inst.  248. 
keeps  a  court  of  record  for  all  personal  actions  within  the  city  of 
»      Vol.  II.  N  n  London. 


546  COURTS  IN  LONDON. 

London.  These  courts  arc  kept  at  Guildhall,  and  in  each  court 
a  steward  is  the  judge.  They  have  belonging  to  these  courts 
two  prisons,  called  counters^  the  one  in  Wood-street,  the  other 

{a)  Both  these  in  the  Poultry,  (a) 

counters  are  now  taken  down,  and  a  new  sheriffs'  prison  has  been  erected  under  the  local 

acts  52  G.  3.  c.  209.  and  jj  G.  3.  c.  98. 

(^)  But  for  Xhe  {b)  process  in  these  courts  is  by  summons,  arrest,  (c)  fo- 

thi.  vide  Lex    reigii  attachment,  <$-c. 
Lond.  24i.&'C.         ^  '     -' 

(c)  Vide  for  this  title  Customs  of  Lonilon. 

4  Inst.  247,  From  these  courts  a  cause  may  be  removed  by  habeas  corpus 

*48.  to  Westminster-hall;  but,  if  an  erroneous  judgment  be  given,  the 

cause  may  be  removed  by  writ  of  error  to  the  IIusti7igs,  before 

the  lord  mayor  and  sheriffs. 
Skin.  105.  If  a  plaint  be  levied  in  a  counter  in  Lo7idon,.  and  a  habeas 

corpus  brought,  it  is  returned  by  that  sheriff  in  whose  counter 

the  party  is  in  custody,  and  he  only  is  to  answer  if  he  escapes. 

3.   The  Court  of'  Equitij  before  the  Lord  Mayor,  commonly  called- 
the  Court  of  Conscience. 

4  Inst.  248.  The  jurisdiction  of  this  court  arises  from  [d)  a  custom  in  Lon- 

(d)  That  this  ^^^^  y;j,_  ^1,^^^  jf  .^  plaint  of  debt  is  entered  in  the  sheriff''s  court, 
custom  al-  upon  suggestion  of  the  defendant,  the  lord  mayor  may  send  for 
though  it  hath  the  parties,  and  for  the  record,  and  examine  the  parties  upon 
been  of  late  their  plea;  and  il"  he  finds  that  the  plaintiff  is  satisfied,  he  may 
abused.  Skin,  award  that  the  plaintiiF  shall  be  barred,  but  he  cannoi  examine 
67-  P  •  13-         after  judgment. 

Hil.  26,  27.  Judgment  was  given  in  an  action  in   the  sheriff's  court  in 

Car.  2.  inB.R.  London,  and  after  it  was  removed  to  the  mayor's  court  by  levata 
Simdeton  querela,  within  which  court  there  are  four  attornics,  who,  by  an 

-  Keb.  432.  exclusive  custom,  are  the  only  attornics  of  the  court.  One  of 
S.C  them  was  assigned  to  the  plaintiff  by  the  recorder,  who  refused 

to  act,  as  did  all  the  others,  because  the  then  lord  mayor  was 
concerned  in  interest.  On  complaint  to  B.  R.  it  was  held, 
that  no  person  could  withdraw  himself  from  the  jurisdiction 
of  the  king's  bench,  which  had  a  power  of  obliging  all  officers 
to  do  their  duty ;  that  the  denying  justice  in  such  a  manner 
was  of  dangerous  ctmsequence,  and  might  be  punished  by 
information,  Sfc. ;  that  in  the  case  of  the  abbot  of  Crowland, 
20  E.  4.  the  liberties  were  seized,  because  he  had  not  officers ; 
and  that  the  attorney's  refusal  in  this  case  was  sufficient  to  fore- 
judge him. 
Lex  Lond-  There  is  also  the  court  of  requests,  which  is  called  the  court  of 

229.  {e)  First  conscience,  and  is  held  before  certain  commissioners  at  Guildhall, 
begun  by  an  ^^^^  ^,^g  ^^^  established  for  recovering  debts  under  forty  shillings, 
oH.  8.  but  has  II  ^"t  now  raised  to  debts  not  exceeding  five  pounds.  ||  •  j 

since  been  confirmed  by  act  of  parliament,  3  Ja.  i.  c.  15.  ||amended  and  explained  by  14  G.  i. 
c.  10.  and  further  explained,  amended,  and  extended  by  39  &  40  G.  3.  c.  104.  of  the  pubiick ; 
local  acts.  II 

3  Keb.  szZ'  This  court  cannot  grant  prohibitions  to  stay  proceedings  in  the  ii 

courts  at  Westminster- ;  and  rfierefore  where  J.  S.  brought  debt 

upon 
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upon  an  obligation  of  lo/.  for  payment  of  5/.  in  B.  R.,  against  a 
fi'eeman  of  Lo/iJon,  who  cited  the  plaintiff'  in  the  court  of  con- 
science, surmising  that  less  than  40i'.  was  due;  the  plaintiff" ap- 
peared there,  and  shewed  the  obligation  ;  notwithstanding  which, 
the  commissioners  there,  upon  the  allegation  of  the  defendant,  that 
less  than  405.  was  due,  ordered  the  plaintiff*  to  accept  it,  and  to 
stay  proceedings  in  B.  R.,  which  he  refusing,  the  commissioners 
ordered  the  registrar  to  keep  the  obligation,  so  that  the  plaintiff" 
could  not  proceed  in  B,  R. ;  whereupon  the  court  granted  an 
attachment  against  the  commissioners  and  registrar. 

[This  court  hath  no  jurisdiction,  unless  both  the  plaintiff"  and  Brooks  v. 

the  defendant  reside  within  the  city.]  _    ,  ,    Moravia, 

•^  -■      2  H.  Bl.  220.  Tucker  v.  Crosby,  a  Taunt.  169. 

[1  An  action  on  promise  may  be  maintained  in  this  court  for  the  Sandby  v. 
single  value  of  tithes,  if  the  amount  does  not  exceed  5/.  this  not  Miller, 
being  a  matter  "  concerning  or  properly  belonging  to  the  eccle-  ^  ^  "^  '  ^^ 
siastical  court"  within  the  exception  in  39  2l  40  G.  3.  c.  104.  §  11.  g  q' 

An  attorney',  plaintiffj  is   not  compellable  under  this  act  to  Board  v, 

sue  in  this  court  at  the  peril  of  costs,  for  a  debt  under   5/.,  even  Parker,  7  East, 

though  the  defendant  be  an  attorney  also.  ,47-  Hoddingv. 

o  J  \\aiTand, /i^/.jo. 

An  attorney,  who  has  no  office  or  residence  in  the  city,  is  Gould  v. 
not  within  the  act  of  39  &  40  G.  3.  c.  104.,  that  act  not  apply-  Colyer, 
ing  to  "  persons"  merely  on  account  of  "  seeking  a  livelihood"  ^    ™'""'  ^^^' 
in  the  city  unless  they  reside  there,  or  seek  their  livelihood  there 
openly  and  substantially. 

A  person  plying  as  a  porter,  and   resorting  to  a  house  of  Skinner  v. 
call  in  the  city,  but  not  lodging  there,  is  not  a  person  "  seeking  Davis, 
his  livelihood"  there  within  the  above  act.  *  ^^""^-  ^96. 

A  mai'ket  gardener,  who  rents  a  stand  with  a  shed  over  it  Gray  v.  Cook, 
in  Fleet  market  at  an  annual   rent,  which  he  occupies  three  ^  ^^^*>  ^^^' 
times  a  week  on  market-days  'till  ten  o'clock  in  the  forenoon, 
after  which  and  on  other  days  it  is  occupied  by  others,  does 
not  keep  a  stand  within  the  meaning  of  this  act,  so  as  to  be  pri- 
vileged to  be  sued  in  this  court  for  a  debt  under  5/. 

This  act  provides,  §  12.  that  if  any  action  be  commenced  out  Dunster  v. 
of  this  court  for  any  debt  not  exceeding  5/.  (within  the  juris-  Day,  8  East, 
diction)  the  plaintiff"  shall  not,  by  reason  of  a  verdict  for  him, 
or  othej-xmse^  be  entitled  to  costs,  S^c.  It  was  holden  that  after 
judgment  by  default  and  the  damages  assessed  upon  a  writ  of 
inquiry,  the  defendant  might  come  into  court  and  move  to 
stay  proceedings  on  payment  of  the  damages  assessed  without 
costs. 

If  a  debt  be  reduced  by  part-payment  below  5^.  before  the  Horn  v. 
action  brought,  the  case  is  within  this  act.  11  Hughes, 

°     '  8  East,  347. 
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CURTESY  OF  ENGLAND. 


Dr.  &  Stud.      'T'ENANT  by  the  curtesy  is  he,  who  after  his  wife's  death 

lib.  I.  c.  7.  (having  had  issue  by  her  inheritable)  is  introduced  into  her 

Cowel.  tft.        inheritance,  and  has  an  estate  for  hfe  therein;  and  he  is  so  called 

Curtesy;  it        from  the  favour  or  curtesy  of  that  law  which  made  this  provision 

began  in  Eng-  for  him,  to  which  he  had  no  natural  right,  nor  to  which  any 

land auiire-  other  nations,  (a)  except  those  of  Great  Britain  and  Ireland, 
land  in  the  i     -^^    i  1  •  ^ 

tinieofH.1.     admitted  hira. 

Seld.  Jan.  65.  and  in  Scotland  in  the  time  of  Malcam.  Macan.  56.  Both  by  a  positive  insti- 
tution, (a)  [This  is  a  mistake ;  it  was  known  in  other  countries,  though  not  under  this  name. 
By  the  rescript  of  Constantine  it  is  established,  nt  hcBreditatis  materme  pater  usum  fructum,  filii 
jtroprktatem  haberent.  Crag.  j.  f.  dieg.  22.  §  40.  Cod.  1.  6.  le.  i.  And  the  laws  of  the 
Almains  define  the  estate  almost  in  the  very  terms  used  by  the  laws  of  England.  Lindenbrog, 
L.  Aleman.  i.  92.  We  find  it  in  the  feudal  system,  not  indeed  as  a  necessary  consequence 
of  the  feudal  tenure  in  its  original  purity,  but  arising  from  the  express  terms  of  the  inves- 
titure.    The  language  of  the  feudal  law  is   marittts   uxnri   non  succedit  in  feudum,  nisi  sit 

specialiter  inveslitus.     Wright's  Ten.  193.  n.  c. Sir  W.  Blackstone  inclines  to  think,  that 

tenancy  by  the  curtesy  of  England  was  so  called,  as  signifying  an  attendance  upon  the  lord's 
court  or  curtis,  (that  is,  being  his  vassal  or  tenant,)  not  as  denoting  any  peculiar  favour  belong- 
ing to  this  island.  3  Comm.  126.  The  contrary,  however,  is  maintained  by  one  of  his  suc- 
cessors in  the  Vinerian  chair.     2  Wooddes.  18.] 

Jtot.  Claus.  [The  words  of  this  law,  as  they  are  found  in  a  writ  of  1 1  H.  3, 

"  ?-3;  ^       ordaining  the  reception  of  it  in  Ireland,   are,  Si  aliqids  despoji- 

ng     s    en.  ^^^^^.^^  aliquam  mulierem..  sive  vidnam,  sive  aliam,  liaireditatem 
193.  n.  9,  J-        ,  '  '  ... 

Hale's  Hist.      habentem,    ct  ipse  postmoduvi    ex   ed  prolem  siiscitaverit,    ctgris 

C.  L.  180.         clamor  auditus  fiierit  inter  quatuor  parietes,  idem  vir,  si  super 

vixerit    ipsam    uxorem    suam,    liahehit   totd   vita   sua   custodtam 

hcereditatis  uxoris  suce  licet  ea  forte  habueiit  haeredem  de  prima 

viro  suo  quijjierit  pleuce  cetatis. 

(5)  Lib.j.c.iS.       The  right  of  a  husband    to   retain  the  land  of  his  deceased 

(c)Lib.5.c.3o.  .yyjfe  ^yas  confined,  according  to   Glanville  {h),  to  such  estates 

^  ^'  as  were  given  with  the  woman  in  maritamum.     But  in  Bractoii^^ 

time  the  claim  had  extended  itself;  for  he  says  (c),  the  husband 

should  have  the  land  if  he  married  a  woman  habentem  hccre" 

ditatem  vel  maritagium,  vcl  aliquam  terram  ex  cattsd  donationis, 

having  any  inheritance,    whether  a  maritagium   or    other  gift 

of  land. 

I  Reeves's  It  appears  from  both  these  writers,  that  the  second  husband 

Hist.  298.         -vvas  equally  entitled  to  be  tenant  by  the  curtesy  with  the  first. 

Among  the  g^j.  ^|^jg  doctrine  was  combated  by  one  Stephanus  de  Segrave, 
statutes  which      ,  .    ^        ,  ,.*'...-^.iVf. 

are  classed        whose  name  is  round  among  the  justices  itinerant  in  the  reign  01 

under  the  de-    Heyity  the  Third,  as  founded  on  a  misconception  of  the  meaning 

nomination  of  and  design  of  this  sort  of  estate.     He  thought  there  was  an  in- 

Solri"  we*  justice  in  giving  an  estate p^/  legem  Anglice  to  the  second  husband, 

"     '  14  more 
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more  especially  when  there  were  children  alive  of  the  first  mar-  find  the  statii- 
riage.     And  this  opinion  of  Stephamis  de  Segrave  was  afterwards  ^"™  detencnti- 
established  by  the   statute  de   do7iis  in   respect  of  conditional   a^J!^^    T-^^\ 
estates.J  must  evi- 

dently have  been  written  before  the  statute  de  donis,  inasmuch  as  it  declares  that  the 
second  husband  shall  inherit.  Again,  as  it  confines  the  curtesy  to  estates  given  in  maritagium, 
according  to  GlanviUe,  without  including  all  inheritances,  as  Bracton  does,  it  must  have  been 
written  before  the  latter  author  penned  his  book.  But,  if  this  was  a  statute  before  Braclon's 
time,  that  author,  where  he  examines  the  question  of  the  second  husband  claiming  by  the 
curtesy,  and  mentions  Segrave^s  opinion  against  it,  (lib.  5.  c.  30.  §  7.)  could  not  be  supposed 
to  omit  noticing  any  statute  that  had  been  made  so  decisive  as  this  is.  a  Reeves's  Hist.  Law, 
31J:.  ||In  Rastall's  Collection  of  the  statutes  1603,  the  following  note  is  subjoined  to  this 
statute :  "  But  this  seemeth  to  be  no  statute,  but  only  one  man's  opinion."  || 

fA)    What  Persons  may  be  Tenants  by  the  Curtesy  j 
what  not. 

(B)  Of   what   Sort    of    Inheritances   this   Estate   is 

allowable  ;    of  what  not. 

(C)  What  Estate  the  Wife  must  have  to  let  in  the 

Husband  to  be  Tenant  by  the  Curtesy  :    And 
herein, 

1.  The  descendible  Qualify/  of  such  JEstate, 

2.  The  Seisin  of  the  Wife  thereof. 

3.  When  this  Estate  and  Seisin  is  to  begin,   and  hoxo  long  it 

must  continue. 

(D)  Of  the  Husband's  Title  being  initiate  by  having 

of  Issue,  and  to  what  Purposes :    And  herein, 

1.  What  Sort  of  Issue  this  must  be. 

2.  When  it  must  be  horn. 

3.  What  it  must  do  to  entitle  the  Husband  to  he  Tenant  b]/ 

the  Curtesy. 

(E)  The  Nature  and  Quality  of  such  Tenancy  by 

Curtesy : 

1.  With  respect  to  the  Estate  itself.  * 

2.  With  7'espect  to  the  Privity  between  him  and  the  Heir, 

(F)  By  what  means  this  Title  may  be  prevented  and 

destroyed. 
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(A)    What  Persons  may  be  Tenants  by  the  Curtesy; 

what  not. 

{a)  [But  the  I.  TpHE  words  of  this  law  are  general,  and  seem  to  extend  to 
inarriage  of  -"-    all  sorts  of  persons  without  distinction ;  therefore  [a)  idiots 

persons  in  this  ^j-j^j  Junaticks,  and  ib)  villains,  may  be  tenants  by  the  curtesy. 
unhappy  state  ^ 

is  merely  void,  by  reason  of  their  incapacity  to  contract,  and  one  of  the  circumstances  neces- 
sary to  the  completion  of  their  title  to  the  estate  is  therefore  wanted.]  (6)  The  lord,  if  he 
will,  may  enter  and  hold  those  lands  against  the  villain  and  his  issue  for  ever.  Co.  Lit.  ii8. 
123.  a. 

{c)  For  they  2.  Persons  convict  only  of  (c)  felony  or  treason,  persons  {d) 

forfeit  only       outlawed  in  any  civil  action,  may  be  tenants  by  the  curtesy. 
their  goods 

and  chattels  absolutely,  for  of  their  lands  the  king  gains  but  a  pernancy  of  the  profits.  5  Co. 
no.  Co.  Lit.  92.  b.  391.3.  Stanf.  192.  {d)  Bro.  tit.  Outlawry,  26.  36.  59.  Co.  Lit.  128. 
For  such  process  of  outlawry  might  be  easily  superseded,  and  thereby  the  king's  pernancy  of 
the  profits  discharged. 

(e)  Bro. tit.  3.  But  persons  attainted  of  {e)  felony  or  treason  shall  not  be 

Curtesy,  15.  tenants  by  the  curtesy ;  for  they  being  thereby  extra  legem  positi, 
Staundf.  196.  ^^^  their  persons  forfeited  to  the  king,  they  are  thenceforth  be- 
Pn  Co^^Lit.  come  incapable  of  our  laws  in  general,  and,  by  consequence,  of 
-91.  a.  3  Inst,  this  in  particular,  which  intended  to  give  the  inheritance  only  to 
43-  (g)  But,  those  who  were  capable  of  holding  it  tota  vita  sua :  also,  persons 
if  the  alien  attainted  in  (f)  a  prcemurm'e  are  excluded  the  benefit  of  this  law, 
^^  "^^''the  "^'  ^"^  ^^^<^  is)  «^^^"^»  be  they  friends  or  enemies ;  and  in  these 
person  at-  cases  their  title  shall  never  arise,  even  for  the  benefit  of  the  king, 
tainted  par-  but  the  wife's  estate  shall  be  discharged  of  it  for  ever, 
doned,  and  .  .       •  .    j    p       , 

have  issue  after,  they  may  be  tenants  by  the  curtesy,  in  respect  to  that  issue  had  after,  but  not 

in  respect  of  any  issue  had  before.    7  Co.  25. Popish  recusants  were  disabled  from  being 

tenants  by  the  curtesy,  3  Ja.  i.  c.  5.  $  13. 

(B*y    Of  what  sort^  of  Inheritance  this  Estate  is  allow- 
able ;   of"  what  not. 

Dr.  &  Stud.      I.  f~\F  a  use  at  common  law,  or  what  is  now  called  a  trust,  it 

c.  a?.    Perk.  V^   -^  expressly  resolved,  that  a  man  shall  not  be  tenant  by  iji 

Dverl)  ^pl  2?.  ^^  ciu-tesy ;  {h)  and  Doctor  and  Student  assigns  this  as  one  reason,  m 

iCo,'ii3.         why  so  much  land  was  put  in  use  to  prevent  this  title;   and  the  M 

4  Inst.  87.         27  H.  8.  c.  ic,  in  the  preamble  recites  this  as  one  of  the  mis- 

(Ji)  [But  cur-    chiefs  that  statute  intended  to  remedy.     The  reason  seems,  that 

mw  allowed'^  of  a  use  there  was  neither  tenure  nor  wardship,  nor  any  escheat 

in  equity,  tho'  nor  benefit  to  the  lord,  and  therefore  not  within  the  reason  of 

dower  is  re-      this  law  ;  besides  that  the  feoffees  were  tenants  to  the  lord,  and 

fused.    Otway  ^.j^^  \qx\(\  in  their  hands  the  proper  subject  of  such  titles,  and 

^\rJ!,,^°,"9.  there  could  not  be  double  out  of  the  same  lands.  Another 
2  vern.  joj*  1         i         1  •    •  1     •  •   •      1 

Williams  v.       reason  may  be,  that  the  use  consisting  merely  ni  privity  between 

Wray,  id.dZi.  the  feoffor  and  feoffees,  and  being  in  the  nature  of  a  thing 
Chaplain  V.  -j^  g^^tjon^  for  which  no  remedy  lay  but  by  snbpcena  in  chancery, 
Wms  ^220."^  *  ^"^  therefore  none  could  have  any  remedy  for  it  but  those  who 
And  therefore  were  parties  or  privies  to  the  feoffment,  or  within  the  words^  or 

plain 
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plain  meaning  thereof,  and  consequently,  the  husband  could  not  of  money  to 
be  tenant  by  the  curtesy,  nor  his  wife  be  endowed  thereof,  they  be  invested  in 
being  strangers  and  collaterals  to  the  feoffnient ;  and  the  denying    1"  /  y^Bin-  ' 
them  the  rents  and  profits,  could   be  no  breach  of  trust  in  the  (jgn^  ^  Vern. 
feoffees,  they  not  being  originally  trusted  for  any  such  purpose,  536.    Cun- 

nor  compellable  to  account  to  them.  ningham  v. 

^  Moody,  I  Ves. 

174.     Doclson  V  Hay,  3  Br.  Ch.  Rep.  404.] 

2.  A  man  shall  not  be  tenant  by  the  curtesy  of  a  copyhold  4  Co.  22.  Hob. 
unless  there  be  a  special  custom  to  warrant  it,  for  tlie  freehold  ^'6.    Cro. 
and  inheritance  being  in  the  lord,  and  the  copyhold  being  only  ^  ^^'  ^  ^■ 

a  customary  right  of  taking  the  profits  time  out  of  mind  at  the 
will  of  the  lord,  this  custom,  like  all  others,  must  be  a  law  to 
itself,  and  all  estates  derived  thereout  are  so  tar  good  as  they 
are  warranted  by  that  law,  and  no  fartlier.  If,  therefore,  there 
be  no  custom  for  a  man  to  be  tenant  by  the  curtesy,  of  his 
wife's  estate^  there  is  no  law  by  which  he  can  claim  it ;  and  if 
there  be  no  law,  he  can  have  no  more  right  than  to  another 
man's  property.  And  this  statute  cannot  operate  upon  copyhold, 
since  this  statute,  like  other  statutes,  was  made  within  tinre  of 
memor}'^,  and  so  falls  short  of  any  share  in  the  original  constitu- 
tion, or  governing  of  co|)yholds ;  and  for  this  reason,  where  such 
custom  of  holding  by  the  curtesy  has  prevailed,  it  has  yet  been 
taken  literally  strict,  and  not  extended  in  the  least  beyond  those 
bounds  the  custom  has  allowed  of. 

3.  As,  where  J.S.  set  forth,  that  within  such  a  manor  there 
was  a  custom,  that  if  one  took  to  wife  any  customary  tenant  of  the 
said  manor  in  fee,  and  had  issue  by  her,  if  he  outlived  such  wife 
he  should  be  tenant  by  the  curtesy ;  and  the  case  was,  that  J.  S. 
married  a  woman,  who  at  the  time  of  the  marriage  had  not  any 
copyhold,  but  afterwards,  during  the  coverture,  a  copyhold  de- 
scended to  her;  it  was  adjudged,  that  he  should  not  be  tenant  by  Sir  John  Sa- 
the  curtesy  by  this  custom,  for  that  his  wife  was  not  a  customary  ^^S^  s  case, 
tenant  at  the  time  of  the  marriage,  which  by  the  strict  and  literal  ^og.  S.'c. 
meaning  of  the  custom  she  ought  to  be.  cited.    [But 

this  case  was 
denied  to  be  law  by  Ilo^t,  C.J.  and  Poivel/,  J.  in  the  case  of  Clements  v.   Scudamore, 
I  P.  Wnis.  6z.  and  a  Lord  Raj m.  1028.;  and  in   i  Salk.  243.  S. C.  it  is  said  to   have  been 
denied  by  the  whole  court.] 

4.  Of  an  annuity  to  a  woman  and  her  heirs,  after  a  writ  of  C0.Lit.i44.  b. 
annuity  brought,  a  man  shall  not  be  tenant  by  the  curtesy  any  more  Poph.  87. 
than  a  woman  shall  be  endowed  thereof,  for  thereby  it  becomes 

a  personal  inheritance. 

5.  A  man  may  be  tenant  by  the  curtesy  of  lands  held  in  anciejit  Alden's  case. 
demesne,  and  a  woman  may  claim  dower  of  such  lands :  also,  of  5  Co.  105. 
lands  in  Borough-english.  ^'?'  f^' 

2  And.  178.  S.  C. ;  but  this  point  does  not  appear  in  any  of  the  reports,] 

<5.  Of  lands   in  gavelkind.^   [a)  a  man  may  be  tenant  by  the  Co.  Lit.  30.  a. 
curtesy  without  having  issue  by  his  wife,  by  the  custom,  and  Dav.  50. 
herewith  our  statute  has  nothing  to  do,  since  custom,  a  law  of  f'^r'^l  ^V' 

N  n  4  much  ^"'^ 
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such  lanfis  of    much  longer  standing,  had  ah-eady  provided  for  him,  and  pre- 

the  wife  die      scribed  the  terms  of  his  eniovinff  of  it. 

tenancy  by  j   ^     is 

curtesy  extends  only  to  a  moiety,  and  it  ceaseth  if  the  husband  marries  again.     This  at  least 

is  the  custom  of  gravelkind  in  A'ent.     Robins.  Gav.  b.  2.  c.  i.] 

Praerog.  Regis,       -y.  There  are  some  kinds  of  inheritances  whereof  a  man  may 
c.  13.  4C0.55.  jjp  tenant  by  the  curtesy,  though  a  woman,  in  such  case,  shall 
not  be  endowed ;  as,  if  lands  holden  of  the  king  by  knight's 
service  descend  to  a  woman,  and  after  office  found  she  intrude 
and  take  husband,  and  have  issue,  in  this  case  the  husband  shall 
be  tenant  by  the  curtesy;  yet,  if  the  heir  male,  after  office  found 
in  the  like  case,  intrude,   and  take  a  wife,  she  shall  not  be  en- 
dowed, by  the  express  provision  of  Prccrogaf.  regis,  c.  13.     But 
this  statute  doth  not  alter  or  abridge  the  statute  that  gives  a  man 
a  title  by  the  curtesy. 
Co.  Lit.  30.  b.       3_  go^  if  j^  j^^r^ji  marry  the  nief  of  the  king,  by  his  license, 
(which  amounts  to  an  enfranchisement,  at  least  during  tlie  co- 
verture,) and  after  lands  descend  to  the  wife,  and  the  husband 
have  issue  by  her,  and  tlien  she  die,  the  husband  shall  be  tenant 
by  the  curtesy  :  but,  if  a  woman  marry  the  villain  of  the  king, 
by  his  license,  she  shall  not  be  endowed;  for  notwithstanding 
the  license,  he  still  remains  a  villain  to  the  king,  who  may 
enter  at  his  pleasure,  and  defeat  the  wife's  title  of  dower  by  his 
own  title  paraniount. 
Co.  Lit.  30.  b.        9.  A  man  shall  be  tenant  by  curtesy  of  a  castle,  of  a  (a)  house 
(a)  But  for  this  il^^t  is  captit  haro7iicB,  or  comitatiis,  because  able  to  defend  the 
Bower  and      I'ealm,  and  of  a  common  without  number ;  but  of  these  a  woman 
that  by  a  late    shall  not  be  endowed, 
resolution  a  woman  shall  be  endowed  of  such  a  house. 

Plow.  379.  10.  Of  offices  of  profit   a  husband  shall   be  tenant  by  the 

My  Lord  Co^-^  curtesy. 
cites  some  an-  •' 

cient  records,  wherein  tenancy  by  the  curtesy  was  allowed  of  dignities  and  offices  of  honour, 
as  to  carry  a  sword  before  the  king  at  his  coronation,  to  be  his  carver  upon  that  day;  to  be 
Earl  of  Salisbury,  by  the  curtesy ;  but  these  being  offices,  as  appears,  annexed  to  particular 
dignities,  or  being  dignities  themselves,  and  capable  of  being  entailed,  may  withput  any  in- 
convenience be  allowed  the  privilege  of  this  law.  Co.  Lit.  29.  But  see  note  (i.)  in  the 
13  th  edit. 

Roberts  v.  [i  i.  Where  a  testator  directed  his  trustees  to  convey  a  fourth 

a' w  A  P^'^  ^^  ^^^  freehold  lands  to  the  use  of  liis  daughter  for  her  na- 

tural life,  so  as  she  alone  should  take  the  rents,  her  husband 
not  to  intermiddle  therewith ;  and  after  the  performance  of  se- 
veral other  trusts,  in  trust  for  the  heirs  of  the  body  of  the 
daughter,  Lord  Hard-wicke  held,  that  in  this  case  the  trust  was 
merely  executory,  that  the  wife  took  an  estate  for  life  only, 
and  therefore  the  husband  was  not  entitled  to  be  tenant  by  the 
curtesy.] 

Id.  ibid.  II  But  it  has  been  held,  said  his  lordship,  in  a  case  of  a  trust 

estate  for  payment  of  debts,  and  in  the  case  of  an  equity  of  re- 
demption, that  a  husband  may  be  tenant  by  the  curtesy ;  for  in 

the 
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the  case  of  a  trust  for  payment  of  debts,  it  is  only  a  chattel  in- 
terest in  the  trustees,  and  the  first  taker  has  a  freehold  over.  || 

(C)  What  Estate  the  Wife  must  have  to  let  in  the 
Husband  to  be  Tenant  by  the  Curtesy. 


I.  flTTLETON  acquaints  us,  that  it  must  be  an  estate  either  Lit. J35. Dyer, 
in  fee-simple  or  fee-tail  general,  or  where  the  wife  has  it  148.  6  Co.  41. 
as  heir  of  the  special  tail  (a);  and  my  Lord  Coke  says,  for  the  If^^^^^'^Q^' 
husband  to  be  tenant  by  the  curtesy  is  one  of  the  incidents  to  an  34.'Leon.i67! 
estate-tail,  which  to  restrain  by  condition  were  repugnant,  St'C-  ',  Pain's  case, 
and  therefore  if  a  woman,   tenant  in  tail  genera),  marries  and  Co,  Lit.  30.  a. 
hath  issue,  which  issue  dieth,  and  then  the  wife  dies,  so  that  the  ^J^^J^^^gJ^g 
estate  is  thereby  determined,  yet  the  husband  shall  bo  tenant  by  -^je  tenant 
the  curtesy.     The  same  law  if  the  limitation  had  been   to  tl.'C  b  .tb  of  the 
woman  and  the  heirs  of  her  body,  upon  condition,  that  if  sJie  freehold  and 
die  witliout  issue   then   to  remain  to  another;  for  this  is  not  f^,-,*^, "^ '^"'j^it 
a  condition  but  a  limitation,  and  no  more  than  what  the  Ir^w  183.  a.] 
saith. 

2.  So,  if  one,  seised  of  a  rent  in  fee,  makes  a  gift  in  tail  ge-  Co.  Lit.  30.  a. 
neral,  or  if  a  rent  de  novo  be  granted  in  tail  general  to  a  woman,  "ote  (2.)  13th 
who  marries  and  hath  issue,  the  issue  dieth,  and  then  the  wife  li^tute dedonis 
dieth  without  other  issue,  yet  the  husband  shall  be  tenant  by  joes  not  ex- 
the  curtesy  of  the  rent,  though  the  estate-tail  therein  be  deter-  tend  to  hus- 
mined  and  spent ;  for  this  being  an  incident  to  such  an  estate  at  bands  claim- 
the  time  of  its  creation,  whenever  the  husband  has  issue,  his  '^"^es^cl^m'ing 
title  is  initiate,  and  shall  not  be  lost  after  by  failure  of  issue,  dower,  it  is  for 
which,  being  the  act  of  God,  ought  not  to  turn  to  his  prejudice,  this  reason, 
And  this  is  within  the  words  of  our  law  hcereditatem  habentem^  probably,  that 

^.^  n    •        '.  ^'  "  a  husband  may 

Without  nxmg  its  continuance.  ha,ve  curtesy 

and  a  wife  dower  of  a  rent  reserved  upon  a  gift  in  tail.  For  though  as  between  the  donor 
and  his  heirs,  and  the  donee  and  his  heirs,  the  rent  is  incident  to  the  reversion  in  con- 
sequence of  the  statute  de  donis,  yet,  as  against  a  husband  claiming  curtesy,  or  a  wife  claiming 
dower,  the  donor  must,  to  warrant  the  positions  of  Lord  Cohe,  have  a  rent  in  gross,  that  is 
distinct  from  any  estate,  as  he  had  before  the  statute  de  donis.    Preston  on  Estates,  c.  6.  note.] 

11  It  is  stated  by  the  learned  editors  of  Coke  upon  Littleton,  as  Co.  Lit,  241. 
the  result  of  the  several  cases  in  the  margin,  that  where  the  fee,  "j-^  p^\  B 
m  its  original  creation,  is  only  to  continue  to  a  certain  period,   140.0!  note. 
the  wife  is  to  hold  her  dower,  and  the  husband  his  curtesy,  after  Flavell  v. 
the  expiration  of  the  period  to  which  the  fee  charged  with  the  Ventrice,  Ro. 
dower  or  curtesy  is  to  continue;  but  that  where  the  fee  is  origi-  ^      ^'^°' 
nally  devised  in  words  importing  a  fee  simple,  or  fee  tail  abso-  payne,iLeon. 
lute  and  unconditional,  but  by  subsequent  words  is  made  deter-  167.  i  Anders, 
minable  upon  some  paiticular  event;  there,  if  that  particular  184.  8 Co, 34. 
event  happens,  the  wife's  dower  and  the  husband's  curtesy  cease   ^o"»dsb.  81. 
with  the  estate  to  which  they  are  annexed.     A  different  doc- 
trine, however,  as  to  cases  of  the  latter  description,  seems  to 
have  been  laid  down  in  the  case  of  Buckworth  v.  Thirkell.    There  Tr.  25  G.3. 
Joseph  Sutton  devised  his  estate  to  trustees,  upon  trust  to  pay  the  B-  R-  Co.  Lit. 
rents  and  profits  for  the  maintenance  and  education  of  Maty  j^Jjf g'^t.^^*  ^ 

BarrSf 
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I  Collect.  Bur)  s,  till  she  arrived  at  twent3'-oiie,  or  was  married;  and  from  and 

c"r*^'  ^R^'  c  '^^^^^'  ^^^^  *'"*^'  Maty  Bears  should  have  attained  her  age  of  twcnty- 
P*uli'6ca  note  ^ne  years,  or  should  be  niarricd,  he  gave  and  devised  all  the 
S. C.  See  the  ^^^^^  '''*"<^^  ^^^  premises  to  the  said  JMarjj  Bans,  her  heirs  and 
obsei-vations  assigns  for  ever.  But  in  case  the  said  Mari/  Barrs  should  happen 
of  the  learned  to  die  before  she  arrived  at  the  age  of  twenty-one  years,  and 
Litt°?«^i  su-  ^'^^^'o^^  leaving  issue  of  her  body  lawfully  begotten,  then,  from 
pra)  on  this  ^^^^  after  the  decease  of  the  said  Mary  Barrs,  without  issue  as 
case.  See  also  aforesaid,  he  gave  and  devised  all  his  said  estates  unto  his  grand- 
thecaseofDoe  son  Walter  for  life,  with  several  remainders  over.  Mary  Barrs 
^Bos  &P  11  iii^i'i'ied &/o7;io/i  Hansard,  and  had  issue  a  son,  who  died  in  her 
643.  and  Pres-  ^^^^ ;  and  afterwards  Mary  Barrs  died  untler  twenty-one.  In 
tononEstates,  this  case  the  court  of  king's  bench  were  unanimously  of  opinion, 
^-  ^-  that  on  the  decease  of  Mary  Barrs,  her  husband  became  entitled 

to  be  tenant  by  the  curtesy  for  his  life,  and  that,  subject  thereto, 
the  devisees  over  became  entitled  by  way  of  executory  devise. 'd 

But  to  understand  the  natoi-e  of  the  wife's  estate,  we  must 
consider  farther, 

I.   The  Descendible  Qjuality  of  such  Estate. 

This  rule  i.  The  rule  herein   to  be  observed  is,  that  the  issue  of  such 

seems  to  have  husband  may  by  possibility  inherit, 
been  tormed  .j      j  i-  ^ 

after  the  statute  de  donis,  and  by  virtue  thereof;  for  our  statute  requii-es  no  such  property  i" 
the  inheritance,  neither  did  the  common  law;  but  for  this  t'iJe  a  Inst.  336.  8  Co.  35,  36. 
Co,  Lit.  29.  b.     Perk.  465. 

8  Co.  35.    Co.        2.  Therefore,  if  lands  are  given  to  a  woman  and  the  heirs 

It.  29.  b.         j^jjjg  yjp  Yxex  body,  and  she  has  issue  a  daughter,  and  dies,  the 

husband  shall  not  be  tenant  by  the  curtesy.     The  same  law  if 

they  are  given  to  her  and  the  heirs  female  of  her  body,  and  she 

has  issue  a  son. 

Bro.  tit.  Cur-        ■^.   But,  if  a  woman  seised  in  fee  marries,  and  hath  issue,  and 

*<T'  o'^  t^eii  the  husband  dies,  and  she  takes  another  husband,  and  hath 
466.  8  Co.  34.   .  I      I  .  1    >•  1         1     ,       /»        ■  1      1-   •  1 

Lit.  ^52.  ^^^^'^  "y  '^""s  ^""  dies;  though  the  first  issue  be  living,  yet  the 

second  husband  shall  have  it  by  the  curtesy,  because  his  issue, 

by  possibility,  may  inherit ;  as  if  the  first  issue  die  without  issue, 

whci-eby  it  comes  to  the  uncle,  S^c. 
8  Co. 34.  Sum-       [Jt  is  essential  to  this  estate,  that  the  issue  should  take  as  heir 
tM^e  2^Atk     ^^  *''^  "w'lk;  that  they  should  take  by  descent;  for  if  they  take 
47. "  '  '    by  virtue  of  a  remainder  over,  their  birth  will  not  entitle  the 

husband.     The  tenancy  by  curtesy  is  an  excrescence  out  of  the 

inheritance.] 

2.   The  Seisin  of  the  Wife  thei-eof. 

Dr.  &  Stud.  I  •  That  the  wife  must  be  seised  of  the  estate,  is  required  by 

Lib.  2.  c.  15.  the  very  words  of  the  law,  which  says,  aliquavi  hcereditatem 
Perk.  464.  Co.  hahentem,  so  that  there  must  be  a  possession  of  such  inheritance 
8  Ca  34!  3^6?  ^y  ^^^  ^^^y  words  of  the  law ;  and  therefore  if  a  man  die  seised 
F.N.B.  143.  of  lands  in  fee-simple  or  fee-tail  general,  and  those  lands  descend 
Keilw.  a.  a.       to  his  daughter,  and  she  marry,  and  have  issue  and  die,  before 

any 
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any  entry  made  by  her  and  her  husband,  or  any  other  for  them,  Bro.  tit.  Cur- 
the  husband  shall  not  be  tenant  by  the  curtesy.  But  here  we  ^^^y>  7- 
must  understand  seisin  in  a  two-fold  sense,  viz.  seisin  in  fact  and 
seisin  in  law;  and  where  a  seisin  in  fact  may  be  had,  as  in  the 
above  case,  there  a  seisin  in  law  will  not  do;  nay,  though  the 
husband  doth  all  he  can  to  get  possession  in  his  wife's  life-time, 
and  as  soon  as  he  heareth  of  her  father's  death,  goeth  towards 
the  land  to  take  possession,"  and  before  he  can  come  there  the 
■wife  dies,  yet  he  shall  not  be  tenant  by  the  curtesy,  and  there- 
fore one  *'book  says,  he  should  have  spoken  to  some  neighbour,  *  Perk.  470. 
being  near  the  lands,  to  have  entered  for  his  wife,  as  in  her  right, 
immediately  after  the  father's  death.  And  the  reason  of  this  is 
from  the  words  of  the  law,  which  require  that  the  wife  should 
have  actual  possession  of  the  inheritance;  and  of  things  lying  in 
livery  the  wife  hath  not  actual  possession  till  the  entry  of  the 
husband.  («)  (a)  [But  entry 

is  not  always  necessary  to  give  seisin  in  fact ;  for  if  the  land  be  in  lease  for  years,  curtesy  ma 
be  without" entry,  or  even  receipt  of  rent,  the  possession  of  the  lessee  for  years  being  deemed 
the  possession  of  the  husband  and  wife.     De  Grey  v.  Richardson,  3  Atk.  469.] 

[Where  a  man  agreed  to  give  a  cottage  to  his  grandson  on  Rex  v.  Inha- 
his  marriage,  but  no  conveyance  was  executed,  and  the  grand-  bitants  of 

*?/>!•  1  •  J    r      1  •      •*     ^     GreatFarnng- 

son  entered,  fitted  it  up  at  his  own  expencc,   and  lived  in  it  so-  ^^^  ^  j  j^» 

veral  years;  and  then  the  grandfather  died  intestate,  leaving  5-9' 
one  child  only,  (the  mother  of  the  grandson,)  who  never  en- 
tered on  the  cottage,  or  received  or  demanded  any  rent  for  it; 
and  the  mother  died  leaving  a  husband,  and  an  only  son  (the 
above-named  grandson) ;  the  husband  was  holden  not  to  be  en- 
titled to  be  tenant  by  the  curtesy ;  for  the  wife  never  reduced 
the  estate  into  possession ;  she  never  had  a  seisin  in  fact. 

Where  a  woman,  tenant  in  tail,  by  lease  and  release  previous  Doe  v.  Rivers, 
to  her  marriage  conveyed  to  trustees,  to  the  use  of  herself  till  7T.  Rep.  277. 
marriage,  then  to  the  intended  husband  for  life,  then  to  herself 
for  life,  then  to  the  first  and  other  sons  of  the  marriage,  Sfc.  and 
the  marriage  took  effect,  and  the  wife  died  in  the  life-time  of  the 
husband,  leaving  issue;  the  husband  could  not  take  as  tenant  by 
the  curtesy,  for  there  was  not  a  moment  during  the  coverture 
when  the  wife  was  seised  of  an  estate-tail  in  possession.] 

II  A.  died  leaving  a  wife,  a   son,  and  a  daughter :  the  widow  Sterling  v. 
entered  upon  the  estate,  and  was  seised  as  tenant  in   dower  of  ^?"''^?*''"'- 
one  part,  as  tenant  in  common  with  her  son  of  another  part,  and  Pnj.jesv  (A )' 
as  guardian  in  socage  of  her  son  of  a  third  part.     The  son  went  pi.n.s.C.  tit. 
beyond  sea,  and  died  under  age,  whereby  the  daughter  became  Jointenants, 
entitled,  who  during  her  infancy  married  the  plaintiff",  and  to- (^- ^0  P^-5- 
gethcr  with  him  applied  to  the  mother  to  be  let  into  possession 
of  the  son's  part,  which  the  mother  refused,  imagining  that  the 
son  was  still  alive,  and  therefore  insisting  upon  holding  the  land 
for  him.     Upon  this  they  filed  a  bill  in  chancer^'  against  her  for 
an   account,  which   was  accordingly   directed.     After  this  the 
daughter  died,  and  upon  further  application  to  the  court  by  the 
husband,  one  question  was,  whether  the  seisin  of  the  mother, 
(after   the  son's   death,)   being  tenant    in  common  "with   the 

daughter, 
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daughter,  was,  under  the  circumstances,  the  seisin  of  the 
daughter,  sufficient  to  make  the  husband  tenant  of  the  curtesy 
of  her  part.  And  the  court  held,  that  it  was  sufficient.  W'lere 
indeed  one  tenant  in  common  enters  claiming  the  'whole  fo)-  him- 
self in  exclusion  of  his  comjoanion,  this  may  not  serve  as  the 
entry  of  his  companion,  being  made  directly  against  him:  but 
that  is  not  this  case ;  for  it  appears  that  the  mother's  keeping 
possession  of  the  whole  against  the  daughter  and  her  husband 
was  entirely  owing  to  a  mistake,  in  imagining  that  her  son  was 
still  living,  and  not  with  an  intent  to  exclude  the  daughter  from 
her  right,  and  therefore  no  inference  can  be  drawn  from  it.]] 
Co.  Lit.  49.  2.  But  now  of  such  inheritances,  whereof  there  cannot  pos- 

E  1  '^  66  ^'  ''i^^y  ^^  ^  seisin  in  fact,  a  seisin  in  law  is  sufficient;  and  there- 
Keilvv.  104.  fore,  if  a  man  seised  of  an  advowson  (a),  or  rent  in  fee,  hath 
Co.  97.  6  Co.  issue  a  daughter,  who  is  married  and  hath  issue,  and  he  dieth 
68.  F.  N.  B.  seised,  and  the  wife  dieth  likewise  before  the  rent  becomes  due, 
C^^tesv  <r  0  *  ^^  ^^^^  church  becomes  void,  this  seisin  in  law  in  the  wife  shall 

2  Sid.  no.  be  sufficient  to  entitle  her  husband  to  be  tenant  by  the  curtesy, 
(a)  [But,  if  the  because,  say  the  books,  he  could  not  possibly  attain  any  other 
advowson  be     seisin,  as  indeed  he  could  not,  and  then  it  would  be  unreason- 

f^P^!^"' ^"„„j  able  he  should  suffer  for  what  no  industry  of  his  could  prevent, 
a  manor,  duu  ,  •/.iii  -i- 

the  wife  die  ijut  the  true  reason  is,  that  the  wite  hath  these  mneritances 
before  entry  which  lie  in  grant,  and  not  in  livery,  when  the  right  first  de- 
into  thema-  gcends  upon  her;  for  she  hath  a  thing  in  grant  when  she  hath 
thought  the  ^  right  to  it,  and  nobody  else  interposes  to  prevent  it. 
husband  would  not  be  entitled  to  be  tenant  by  the  curtesy  of  the  advowson.  Hal.  MSS. 
Hargr.  notes  on  Co.  Lit.  29.  a.] 

Casborne  v.  [So,  of  lands  mortgaged  in  fee  by  the  wife  previously  to  the 

Scarfe,  I  Atk.  marriage,  the  husband  shall  be  entitled  to  be  tenant  by  the  cur- 

603.  Vin.  Abr.  ^^^y^     Pqj.  j^jg  neglect  in  not  paying  off  the  mortgage  is  not 

]"'    ^s'  C.       similar  to  the  case  of  laches  in  a  husband,  viz.  as  in  a  case  where 

more  fully  re-  entry  is  requisite,  because  it  is  nothing  near  so  easy  to  pay  off  a 

ported.  mortgage  as  to  make  an  entry ;  and  an  objection  of  this  kind 

holds  equally  strong  in  the  case  of  a  trust  estate,  for  a  husband 

may  more  easily  get  a  decree  for  his  trustees  to  convey,  than 

a  decree  to  redeem  a  mortgage,  which  is  attended  with  many 

delays. 

Ewer  v.  Ast-         In  copyholds  where  the  custom  allows  of  this  estate,  the  entry 

wike,iAnders.  of  the  husband  in  the  right  of  his  wife  in  her  life-time,  though 

192.   Moor,     gi^g  ^-gg  before  admittance,  will,  it  seems,  be  a  sufficient  seisin. 

Hearle  v.  With  respect  to  trusts  or  equitable  estates,  the  wife  must  have 

Greenbank,      such  an  interest  that  her  husband  may  have  a  seisin  or  possession 

3  Atk.  695.  in  nature  of  a  seisin  in  her  right.  Therefore,  where  a  father  de- 
I  es.  29  ^^&e  vised  estates  to  trustees  in  trust  to  apply  the  profits  for  the  sole 
observations  and  separate  use  of  his  daughter  (a  feme  coroeict)  during  her  life, 
on  this  case  in  and  not  to  be  subject  to  the  debts  or  controul  of  her  husband, 
his  chapter  ys'\\}sx  power  to  dispose  of  them  by  will,  notwithstanding  the  co- 
SeS  on*^  verture ;  Lord  Hardmicke  held,  that  the  husband  had  no  seisin 
Estates.  See  either  in  law  or  in  equitj^,  and  therefore  was  not  entitled  to  be 
alsoiAtk.609.  tenant  by  the  curtesy:  that  the  lega,l  estate  was  in  the  trustees : 

that 
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that  the  father  had  made  the  daughter  a  feme  sole,  giving  her 
the  profits  for  her  life,  but  not  subject  to  the  controul  of  her 
husband ;  the  husband  then  had  no  seisin  in  equity  during  the 
coverture:  and  further,  the  tenancy  by  curtesy  in  thi§  case 
would  be  directly  contrary  to  the  intent  of  the  testator.] 

3.   When  the  Estate  end  Seisin  is  to  begin,  and  hoiv  lo77g  it  nuist 

continue. 

1.  The  estate  and  seisin  of  the  Avife  ought  to  begin  some  time  Co.  Lit.  29.3. 
during  the  coverture ;  so  the  words  of  the  law  import,  si  aliqicis  30.  a.  Perk. 
desponsavei'it  aliqtiam  hcereditatem  hahetitevi,  Sfc.,  and  therefore  '*^'^' 

if  a  woman  be  disseised  and  marry  and  die,  leaving  issue  before 
any  re-entry  made,  the  husband  shall  not  be  tenant  by  the 
curtesy ;  for  here  she  had  no  inheritance,  but  only  a  right  to  an 
inheritance,  which  is  out  of  the  words  of  this  law ;  but  if  the  hus- 
band or  wife  had  entered  during  the  coverture,  there,  after  the 
wife's  death,  he  should  have  it  by  the  curtesy,  because  she  had 
hcereditatem  during  the  coverture. 

2.  If  a  woman  seignoress  intermarry  with  the  tenant,  and  have  3  Leon.  347. 
issue  and  die,  the  husband  shall  not  be  tenant  by  the  curtesy  of  Perk.  460.  Co. 
the  seignory,  because  by  the  intermarriage  the.  seignory  was  in         ^9-  p- 
suspence,  and  so  she  could  not  be  said  to  have  it,  or  if  she  had, 

it  is  like  the  seisin  of  an  instant,  whereof  a  woman  shall  not  be 
endowed. 

3.  A  woman  tenant  in  tail,  ap-es  possibility,  S^c.  takes  hus-  Bro.  tit. 
band,  and  hath   issue,  and  the  fee-simple  descends  upon  the  Curtesy,  4. 
wife,  be  it  before  or  after  marriage,  the  husband  shall  be  tenant 

by  the  curtesy,  because  by  the  descent  of  the  fee  the  other  estate 
was  merged  and  gone,  and  she  became  tenant  in  fee-simple 
executed. 

4.  In  trespass,  the  defendant  says,  that  one  A.  was  seised  of  Keilw.  2. 
those  lands  in  her  demesne  as  of  fee,  and  that  he  took  her  to  which  plainly 
wife,  and  they  had  issue  between  them,  and  after  A.  died,  and  ^J5.^ '^^^  ^^^ 
he  held  himself  in  as  tenant  by  the  curtesy,  and  {inter  alia)  it  ^fg^  gome 
was  moved,  that  he  did  not  shew  that  after  the  marriage  he  was  time  during 
seised  in  his  demesne  as  of  fee  in  right  of  his  wife ;  and  though  it  the  coverture, 
was  answered,  that  his  shewing  that  A.  was  so  seized,  and  that  ^^^^j.^  ^j^^  ^^^_ 
he  took  her  to  wife  was  sufficient,  since  it  could  not  be  intended  band  tenant 
but  that  the  defendant  was  seised  in  fee,  as  in  right  of  his  wife;  by  the  ciutesy. 
yet,  says  the   book,    the   defendant,    videns    opi^iionem    curice, 
amended  his  plea   according   to    the  exception   taken   by   the 

plaintiff. 

5.  If  a  woman  seised  in  fee  makes  a  lease  for  life,  or  endows  But  in  the  case 
her  mother,  and  after  has  issue  and  dies,  leaving  the  lessee  or  of  the  lease,  if 
mother,  the  husband  shall  not  be  tenant  by  the  curtesy  of  the  serv"dTo^ier 
reversion.  and  her  heirs, 
Q.  if  the  husband  shall  not  have  the  rent  during  its  continuance,  and  after  the  death  of  the 
lessee,  the  land  itself,  as  tenant  by  the  curtesy;  and  vide  Perk.  467.  Co.  Lit.  39.  a.  Bro. 
tit.  Curtesy,  10.    Co.Lit,  15,  a.  33. a.    Keilw.  104.  pi.  12. 

6.  In 
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Bro.  tit.  Cur-        6.  J^  ^  quare  impedit  by  the  kingr  against  clivers,  the  defendant 

^'       '         makes  title  tnat  the  advowson   descended  to  three  coparceners, 

who  made  partition  to  present  by  turns,  the  eldest  to  have  the 

first,  the  middle  the  second ;  and  that  he  married  the  youngest, 

and   had   issue  by  her,  and  she  died,  and  the   church  became 

void,  and  so  it  belonged  to  him  to  present,  and  doth  not  allege 

that  ever  his  wile  presented ;  yet  he  was  allowed  tenant  by  the 

curtesy  by  the  seisin  of  the  others ;  the  reason  of  which  case 

seems  to  be,  that  the  advowson   being  in  its  nature  entire  and 

indivisible,  and  descending  upon  all  the  daughters  as  coheirs, 

though  they  agree  to  share  the  fruits  of  it   in  such  proportions 

among  themselves,  yet  the  inheritance  remains  entire  in  them  all, 

and  they  all  have  a  seisin  in  law  before  presentment  by  either, 

which,  according  to  the  rules  before  laid  down,  is  sufficient  to 

entitle  the  husband  to  be  tenant  by  the  curtesy. 

I)  th'^k°-^^^*       ^*  '^  vent-charge  is  granted  to  a  woman  and  her  heirs,  pay- 

Bradbiu-n.         ^^^^  ^^  *^^^o  feasts  of  the  year  ;  the  first  j^ayment  to  begin  at  such 

In  this  case  no  of  the  two  feasts  as  shall  happen  after  the  death  of  ,/.  S.     The 

judgment  is      feme  takes  husband,  and  hath   issue  and  dies ;' then  J.  5.  dies  ; 

given  but  the  ^^^^j  ^j-^g  question  was,  if  the  husband  should  be  tenant  by  the 
opinion  ot  ^  J  ,  .  '  .' 

Glj/nCh.Jnst.  curtesy  ot  this  rent. 

was,  that  he  should;  for  though  this  begins  infuturo,  yet  it  is  grantable  over  presently,  which 
proves  it  to  be  /?;  esse,  and  then  she  may  be  well  said  habere  hceredUateiv.,  and  the'  seisin  is 
not  material,  especially  in  the  case  of  a  rent. 

The  time  when  this  estate  and  seisin  in  the  wife  is  to  begin, 

whether  before  or  after  marriage,  is  not  material ;  and  therefore 

if  a  woman  marries,  and  hath  issue,  which  dies,  and  after  lands 

descend  to  the  wife,  and  the  husband  enters,  and  then  the  wife 

dies  without  other  issue,  yet  the  husband  shall  be  tenant  by  the 

curtes}',  for  the  time  of  the  descent  is  not  material,  so  it  be  during 

the  coverture.     The  same  law  is,  if  lands  had  been  conveyed  to 

the  wife  mutatis  mutandis. 

Co.  Lit.  40.  As  to  the  continuance  of  this  essate  and  seisin  in  the  wife,  in 

a.  351.  a.  Bro.  some  cases  it  is  necessary  it  should  centinue  in  her  till  issue  had, 

ii)     BuTq     ^"*^^  '^*  some  not;  and  in  some  cases  continuance  both  before 

If  in  this  case  ^^^  after  will  not  serve :  for  the  first,  if  a  woman  seised  in  fee 

after  issue  had,  of  lands  hath  issue,  and  after  commits  felony,  and  is  attainted 

the  feme  had    thereof,   yet  the  husband    shall  be  tenant  by   the  curtesy,  in 

ed  of  treason    ^^spect  of  the  issue  had   before,   and  which  by  possibility  might 

if  the  hus-    '  have  entered  ;  aliter-)  if  the  wife  had  been  attainted  before  issue  : 

band's  initiate  but  in  the  other  case,  the  husband's  title,  by  the  having  of  issue 

title  shall  pre-  ^^g  gQ  f^j^.  initiate,  that  the  lord  might  avow  upon  him  for  ho- 

the  ^i^T        mage  without    the    wife,    and  then  her  crimes  after  shall  not 

Q.Alsot in  the  defeat    him  of   it;    besides,    this    is  within  the    letter    of   our 

ease  of  the         law,   i^x. 

felony,  if  the 

husband  may  enter  presently  upon  the  attainder  during  the  \\  ife's  life,  who  is  thereby  civUiter 
mortua,  as  he  might,  if  the  wife  had  abjured  the  realm,  which  is  one  kind  of  attainder;  for 
which,  vide  Co.  Lit.  133.     And  that  the  abjuration  is  an  attainder,  vide  Co.  Lit.  13.  a.  390.  b. 

Perk.  472.  In  some  cases  it  is  not  necessary  that  the  seisin  should  con- 

Co.  Lit.  30.  a.   tinue  till  issue;  and  therefore,  if  a  man,  seised  of  lands  in  fee 

in 
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in  right  of  hiiwife,  is  disscisfd  before  issue,  and  afterwards  he 
Iiath  issue,  and  the  wife  die  before  any  re-entry  nuule,  yet  the 
husband  may  re-enter,  and  lioid  the  land  as  tennnt  by  the  cur- 
tesy, fo"  the  disseisin  left  a  right  in  him  to  be  tenant  by  the 
curtesy,  if  he  had  issue,  as  it  did  in  the  wife  and  her  heirs  to  the 
inhei'itance. 

.>So,  in  such  case,  if  a  recovery  had  been  had  against  the  baron  Perk.  47?. 
and  feme  by  erroneous  process  or  by  false  swearing,  and  after 
execution  sued  thereof  they  have  issue,  and  the  wife  dieth,  vet 
the  husband  shall  have  error  or  attaint,  and  upon  reversal  shall 
enter  and  hold  as  tenant  by  the  curtesy,  for  being  party  to  tlie 
record  he  may  well  iiave  these  writs,  and  when  the  recovery  is 
reversed,  it  is  so  ah  initio  as  to  him. 

In  some  cases  continuance  of  seisin  before  and  after  issue  will  Co.  Lit.  30.  a. 
not  do,  therefore,  if  a  woman  makes  a  gift  in  tail,  reserving  rent 
in  fee,  and  marries  and  hatli  issue,  and  then  the  donee  dies 
without  issue,  and  then  the  wife  dies,  the  husband  shall  not  be 
tenant  by  the  curtesy  of  the  rent,  for  that  is  determined  and  gone, 
but  he  shall  have  the  land. 

If  a  woman  marries  and  hath  issue,  and  lands  descend  to  the  Plow.  36.5. 

wife,  and  tiie  husband  enters,    and  after  the  wife  is  found  an  Co.  Lit.  30.  b, 

idiot,  by  office,  the  land  shall  be  seised  for  the  king, ;  for  when  ^l\-^^\' 

the  title  of  the  king  and  a  common  person  begin  at  one  instant,  cause  tlie  ' 

the  title  of  the  king  shall  be  preferred;  a  fortiori^  in  this  case,  if  king's  title  can 

the  woman  had  lands  before    issue,  and  after  issue  had  been  continue  no 

found  an  idiot.  .    .      lo"?^;  than 

durmg  the  idiot  s  life. 

If  a  daughtei'  inheritrix  marries  and  hath  issue,  and  after  a  Bro.  tit.  Cur- 
son  is  born,  who  enters  upon  the  husband  and  wife,  and  then  tesy,  (10. 13.) 
the  wife  dies,  the  husband's  title  is  defeated;  but  if  after  the 
son  had  died  without  issue,  and  the  husband  had  re-entered, 
it  seems  he  should  be  tenant  by  the  curtesy,  whether  he  had 
issue  by  his  wife  after  or  not,  and  though  such  first  issue  was 
dead  before  his  re-entry:  so,  if  the  daughter  in  such  case  after 
issue  had  endowed  her  mother,  and  after  the  mother  dieth, 
and  the  husband  re-enters,  and  his  wife  dieth  without  other 
issue,  yet  it  seems  reasonable  the  husband  should  have  it  by 
the  curtesy  :  otherwise,  in  these  cases,  if  the  son  or  the  mother 
had  not  died  till  after  the  death  of  the  wife,  for  their  title  in 
both  cases  was  paramount  to  the  wife's,  and  disaffirms  her  title  ah 
initio  from  the  death  of  the  father ;  but  when  the  son  or  the 

mother  dies,  living  the  wife,  then  the  estate  comes  to  her  aerain, 

111.  -»  .  &' 

and  whether  it  come  before  or  after  issue,  so  there  be  an  entry 

made,  is  not  material,  as  before  appears. 

If  a  woman  tenant  in  tail  generally  makes  a  feoffiuent  in  fee,  Co.  Lit.  29.  b, 
and  takes  back  an  estate  in  fee,  and  marries,  and  hath  issue  and 
dies,  yet  the  issue  may  recover  in  a  formedon  against  his  father, 
and  then  he  shall  not  be  tenant  by  the  curtesy ;  for  the  estate- 
tail  he  cannot  have,  that  being  discontinued  during  the  whole 
coverture;  the  fee  he  cannot  have,  that  being  defeated  and 
gqne,  and  the  issue  restored  to  his  right  j)erjb7mam  dotii ;  and 

as 
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as  the  estate  of  the  wife,  during  the  coverture,  was  tortious,  so 
must  the  husbands  be  too  after  her  death,  and  liable  to  be  de- 
feated by  the  issue. 

.  (D)  Of  the  Husband's  Title  being  initiate  by  the 
having  of  Issue,  and  to  what  Purposes  :  And 
herein, 

1.  What  Sort  of  Issue  this  must  he. 

2.  When  it  must  he  horn. 

3.  What  it  must  do  to  entitle  the  Hushand  to  he  Tenant  by  the 

Curtesy. 

g  Co.  35.  A  S  to  the  first,  if  a  woman  be  delivered  of  a  monster,  which 

Pain's  case,  hath  not  the  shape  of  mankind,  this  is  no  issue  in  law;  but 

Co.  Lit.  29.  b.  however  deformed  it  may  be,  or  if  it  be  born  deaf  and  dumb,  or 

'    '  an  idiot,  yet  this  is  such  issue  as  will  entitle  the  husband  to  be 

tenant  by  the  curtesy. 

8  Co.  35.  2dly,  It  must  be  born  during  the  life  of  the  wife;  therefore 

Co.  Lit.  a9.  b.    jf  t}jg  ^^fg  (jjg  |jj  child-bed,  and  the  issue  is  ript  out  of  her 

womb,  the  husband  shall  not  be  tenant  by  the  curtesy,  because 

he  hath  no  i^ue  during  the  marriage,  and  therefore  he  cannot  be 

said  ex  ed  jprolem  habere,  and  in  pleading  he  must  allege  that  he 

had  issue  during  the  marriage. 

8  Co.  34.  S^ly?  The  statute  says,  cujus  clatnor  auditusfuerit ;  but  this 

Co. Lit.  29. b.    is  put  but  for  an   instance;  for  if  it  be  born    alive,    though 

yer,25.  dumb,  and  could  not  cry,  it  is  within  the    meaning;   of  this 

pi.  159.  iienal.  '  ,     ,  •"  .  /•  i-^     1      •  1         ^  • 

21.  Perk. 471.  statute;  and  there  ai'e   other  signs  01  lire  besides  crying,    as 

Keilvv.  2.  a.  motion,  Sfc.  But  some  books  seem  to  incline,  that  it  ought  to 
But  mScot-  be  baptized,  and  if  it  be  not,  through  the  husband's  neglect,  he 
quire \h^atThe  ^^^^^  '^^  ^^  tenant  by  the  curtesy;  but  the  statute  requires 
child  should  i^o  such  thing,  and  therefore  it  seems  no  essential  part  of  his 
cry.  title. 

Co.  Lit.  30.  a.  As  to  what  purjDOses  this  title  is  initiate  in  the  husband  by  the 
67.  a.  a  Inst,  having  of  issue,  it  appears  before,  that  after  issue  had  he  shall  do 
'*-J*  homage  alone,  and  receive  homage  alone  during  the  life  of  his 

wife,  and  avowry  shall  be  made  only  upon  him  ;  for  the  statute 
says,  si  ex  ed  jprolem  habuerit,  Sfc.  habehit  tot  a  vita  sua  custodiam 
hccreditatis ;  but  homage  done  by  the  husband  before  issue  shall 
not  bind  the  wife. 
17  Ed.  3.  51.        Therefore  if  an  estate  be  made  to  two  women,  and  the  heirs  of 
Co.  Lit.  30.  a.  their  two  bodies,  and  one  of  them  marry  and  have  issue  and  die, 
^^R  U  Ab°      ^^^  husband  shall  be  tenant  by  the  curtesy  of  her  moiety;  for 
00.    Co.  Lit.    ^^^  statute  severs  the  jointure  between  them  by  giving  the  hus- 
183.  a.  cont.      band  the  custody  of  it  in  the  life  of  the  wife;  but,  if  such  limi- 
tation had  been  to  two  men  in  this  manner,  their  wives  should 
not  be  endowed,  for  the  jointenancy  takes  place  of  the  dower. 
Co.  Lit.  30.  a.       If  the  husband,  after  issue,  makes  a  feoffment  in  fee,  and  the 
-6^  ^i  ^Z^*^'  "^^^^^  ^^^^'  ^^  feoffee  shall  hold  it  during  the  life  of  the  husband, 
8  Co.  7^.  *      ^"^  ^^  ^eir  of  the  wife  shall  not,  during  his  life,  avoid  it  by  sur^ 

cui 
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cui  in  vita,  for  it  could  not  be  a  forfeiture,  because  the  estate  of 

tenant  by  the  curtesy  was  but  initiate,  and  not  consummate;  and 

now  since  32  H.  8.  c.  28.  the  issue  shall  not  enter  in  such   case 

till  after  the  husband's  death,  which  shews,  that  in  this  feoffment 

his  interest  and  title  to  be  tenant  by  the  curtesy  are  involved, 

and  pass  by  it  to  the  feoffee,  though  not  to  such  purpose  as  to 

make  him  tenant  by  the  curtesy,  which  none  but  the  husband 

himself  can  be.     For  the  same  reason,  it  seems,  that  after  issue 

he  may  lease  the  lands  for  his  own  (a)  life.  (a)  But  Q.  if 

«uch  feoffment  or  lease  bp''ore  issue  shall  be  made  good  for  his  life  by  issue  had  after.  —  [In 

answer  to  this  question  >  another  may  be  asked,  viz.  Who  is  to  avoid  the  lease,  if  the  tenant 

chooses  to  hold  the  land  ?] 

Baron  and  feme  have  issue,  and  after  join  in  suffering  a  reco-  Hob.  324. 
very,  the  feme  was  within  age  and  appeared  by  attorney,  yet  after  Darcy  v.  Lee, 
her  death  it  seems  the  heir  could  not  assign  this  for  error  till  after 
the  husband's  death. 

(E)    The  Nature  and  Quality  of  such  Tenancy  by 

Curtesy. 

r.   With  respect  to  the  Estate  itself. 

2.   With  respect  to  the  Privity  between  him  and  the  Heir. 

S  to  the  first,  this  estate,  in  several  respects,  is  looked  upon  3  Co.  22.  Co. 

"  as  a  continuance  of  the  estate  of  the  wife,  and  therefore  if  ^^^-  ^^^-  ^• 

three  coparceners  are  of  an  advowson,  and  they  agree  to  present  ^^  *  ^^.^  ^j^jj 

by  turns,  the  eldest  first,  and  so  on,  and  the  eldest  die,  her  hus-  i^.  F.N.B.34. 

band,  tenant  by  the  curtesy,  shall  present  as  she  should  have  Bro.  tit.  Ciu-- 

done ;  and  so  of  any  of  the  other  sisters.  *^*y'  ^^') 

So,  a  writ  de  partitio7ie  faciendd  lies  against  tenant  by  the  Co.  Lit.  174; 

curtesy,  because  he  is  in  continuance  of  the  estate  of  coparcenary,  ^;  ^75-  a- 
though  not  being  a  coparcener  in  fact  he  cannot  have  such  writ.       ^^  ^'  ^ 

If  baron  seised  of  an  advowson  in  right  of  his  wife  presents,  2R0ll.Abr.38, 
and  after  hath  issue,  and  the  wife  dies,  and  then  the  church  be-  ^^j*^-.^^^- 
comes  void,  the  husband  shall  not  have  assise  de  darrein  pre-  dear^if  the°^^ 
sentynent,  because  he  is  in  of  another  estate  than  that  upon  which  first  present- 
he  presented  before ;  for  before  he  had  no  estate  but  in  right  of  his  ment  had  been 

wife,  and  now  he  is  seised  for  his  own  life,  as  tenant  by  the  ^^ter  issue,  he 

''  should  have 

curtesy.  had  this  writ. 

The  wife's  heir  shall  not  be  in  ward  during  the  life  of  tenant  F.  N.  B.  143. 
by  the  curtesy,  because  by  his  continuance  of  his  wife's  estate,  the 
descent  to  the  heir  is  interrupted. 

If  a  woman,  tenant  in  tail,  acknowledge  a  statute  and  marry,  Dyer,  51.  in 
and  have  issue  and  die,  the  land  may  be  extended  in  the  hands  ^^^rgme. 
of  her  husband,  tenant  by  the  curtesy. 

So,  the  entry  of  the  disseisee  is  congeable  of  the  tenant  by  9  H.  7.  34. 
curtesy,  but  not  on  the  heir  after  his  death. 

If  tenant  by  the  curtesy  alien  in  fee,  in  tail,  or  for  life  of  the  a  Inst.  309. 
lessee,  he  in  the  reversion  shall  have  a  writ  of  entry  in  casu  con" 
spnili  presently,  by  the.«tatute  of  Westm.  2.  c.  24. 

V0L.IL  Oo  If 
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Hob.  21.  If  tenant  by  curtesy  grant  his  estate  with  warranty,  and  come 

a  Jones,  8.        jn  as  vouchee,  he  shall  have  aid  of  him  in  the  reversion  for  the 
Roll.  Abr.  167.  ^:paj^i^p^g  ()f  }jjg  estate;  so,  if  he  himself  be  empleaded. 
3 Co. 23.  9C0.       As  to  tlic  privity  between  him  and  the  heir,  this  is  so  inscpa- 
142.  II  Co.      rable.  that  at.  common  law,   although  both  had,  as  it  were  by 

83.  4C0. 6z.  consent,  granted  away  their  estates,  yet  no  action  of  waste  lay 
Co.  Lit.  54.  •  °         1  1  1  11  • 

2  Inst.  301.       aganist  any  other  than  the  tenant  by  the  curtesy,  nor  agamst 

F.N.  B. 56.       him  by  any  other  than  the  heir  at  law  ;  but  now  by  the  statute 

Cro.  Car.  430.  of  Gloucester,  c.  5.  remedy  is  provided  for  the  grantee  of  the  re- 

Dr.  &  htud.      version  against  tenant  by  the  curtesy,  so  long  as  he  continues  his 

estate,  or  against  his  assignee,  if  he  assign  it  over;    but  still  so 

long  as  the  heir  keeps  the  reversion,   tenant  by  the  curtesy  is 

liable  to  his  action  of  waste  notwithstanding  any  assignment, 

that  statute  having  provided  no  remedy  for  this  case ;    and  the 

same  law  of  tenant  in  dower. 

(F)    By  what  Means  this  Title  may  be  prevented  and 

destroyed. 

Bro.  tit.  Cur-  TF  the  husband  before  issue  make  a  fcoffinent  in  fee,  and  retake 
tesy,  (6.)  Co.  an  estate  to  him  and  his  wife,  by  which  the  wife  is  remitted, 
III.  Hob.338.  gj^j  ^fj.gj,  j^g  \iQyQ  issue,  and  the  wife  die,  yet  he  shall  not  be  tenant 
But  Q.  as' to"  ^y  t^^^  curtesy,  for  the  law  gives  him  custodiam  haereditatis ;  and 
the  first  case,  if  he  part  with  it  in  fee,  so  that  it  is  once  out  of  him,  there  is  no 
because  the  law  that  o;ives  it  to  him  again,  since  he  hath  extinguished  it  by 
b'^n^b  fore  ^^^  unjust  alienation;  a  fortiori^  if  after  issue  he  hath  made  this 
issu"e!thehns-    feoffment. 

band  hath  not  title  either  initiate  or  consummate,  but  his  title  began  wholly  afterwards  by 
the  having  of  issue,  and  then  the  v/i.^e  was  in  actual  seisin  bj'  the  remitter. 

Co.  Lit.  3c.  b.       So,  if  after  issue  he  make  a  feoffment  in  fee  upon  condition, 
and  re-enter  for  the  condition  broken,  and  then  the  wife  die,  yet 
he  shall  not  be  tenant  by  the  curtesy,  for  that  title  was  inclusively 
past  and  given  aA\  ay  by  the  livery,  and  the  condition  was  not  an- 
nexed to  his  title  but  to  the  feoffment;  and  yet  if  such  feoffment 
(a)  Perk.  474.   were  before  issue,  one  {a)  book  makes  a  q.  of  it ;  but  it  seems 
clear  in  this  case  he  shall  not,  because  upon  his  re-entry  for  the 
condition  broken,  he  is  not  in  of  an  estate  in  right  of  his  wife,  but 
of  the  tortious  estate  gained  upon  the  discontinuance  of  his  wife's 
right. 
Bro.  tit.  Cur-        A  woman,  tenant  in  tail  general,  marries;    she  and  her  hus- 
tpsy>(i-)  band  levy  a  fine,  and  take  back  an  estate  to  them  and  the  heirs  of 

their  two  bodies,  and  have  issue,  the  husband  dies,  she  marries 
another,  and  hath  issue  and  dies,  and  the  husband  claims  to  be 
tenant  by  the  curtesy,  upon  pretence,  that  by  the  estate  taken 
back  upon  the  fine  his  wife  was  remitted  to  her  general  tail,  and 
so  evei;y  issue  inheritable,  and  he  tenant  by  the  curtesy ;  but  op- 
tima opinio^  that  as  his  wife  was  estopped,  so  shall  the  second 
husband  who  claims  by  her. 
Cro.  Ja.  482.  Baron  and  feme  seised  of  lands  in  right  of  the  feme  (whereof 
Cro.  Eli2.i28.  the  husband  was  entitled  to  be  tenant  by  curtesy)  levy  a  fine, 

14  which. 
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which  was  after  reversed  as  to  both,  for  the  nonage  of  the  feme,  Chamock 
tlte  husband  shall  have  it  again,  as  tenant  by  the  curtesy,  because  and\Vorsley, 
the  fine  was  utterl^^  avoided.  ^  J    S*^  • 

[The  husband  leaving  his  wife,   and  living  in  adultery  with  3  P-  Wms. 
another  woman,  does  not  forfeit  his  tenancy  by  the  curtesy.  269. 376, 277. 

If  by  articles  previous  to  marriage  a  woman  grants  to  her  in-  Steadman  v. 
tended  husband,   during  their  joint  lives,   the  interest  of  her  Palling,  3  Atk. 
money,  and  the  rents  of  her  estate,  to  maintain  the  house,  Src.  ^^^' 
this  does  not  abridge  his  legal  rights,  but  he  is  entitled  to  curtesy 
both  in  such  real  estates  as  she  had  at  the  time  of  the  marriage, 
and  in  what  came  afterwards.] 

II A  tenant  in  tail,  with  power  to  lease,  remainder  to  B.  the  EarlofDar- 
wife  of  C,  made  leases  exceeding  his  power.     By  will  he  devised  lirigton  or 
some  benefits  to  5.,  but  B.  elected  to  take  her  estate  tail  in  op-  y/^iJui^^ng" 
position  to  the  will.     After  her  death  C.  claimed  as  tenant  by  2  Ves.  Jun.' 
the  curtesy,  though  he  also  derived  and  had  accepted  benefits  544-  j  Ves. 
under  the  will;  and  he  brought  ejectments  against  the  lessees,  384- 
some  of  whom  had  laid  out  large  sums.     It  was  holden,  that  the 
lessees  could  not  raise  an  equity  against   C.  taking  under  BJs 
election  of  her  estate  tail,  the  tenancy  by  the  curtesy  being  an 
emanation  of  her  estate,  and  that  estate,  by  her  election  remain- 
ing entire,  must  take  place  with  all  its  legal  effects,  [j 
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(A)  Of  the   Commencement  and    Length  of  Time 

necessary  to  establish  a  Custom. 

(B)  What   Persons  are   affected  with,  or   bound  by 

a  Custom. 

(C)  Of  such  Customs  as  are  against  the  Rules  of  the 

Common  Law,  yet,  not  being  unreasonable  in 
themselves,  are  good,  and,  from  the  Conve- 
niency  of  them,  bind  in  particular  Places. 

(D)  Where,  from  the  Benefits  accruing  from  them, 

they  shall  bind. 

(E)  Where,   from    the  Certainty   or    Incertainty  of 

them,  they  shall  be  deemed  good,  or  void. 

(F)  How  to  be  construed  ;    and  to  what  Things  a 

Custom  shall  be  said  to  extend. 

(G)  •  Custom,  how  destroyed. 

(H)   Of   the   Manner    of  alleging   and  pleading    a 
Custom, 

O  o  2  (A)  Of 


i?6'4  CUSTOMS. 

(A)    Of  the  Commencement    and   length  of  Time 
necessary  to  establish  a  Custom. 

Go.Lit.  iio.b.  nPIIE  frequent  repetition  of  an  act,  which  at  first  was  (a)  as- 
P^^- 3*-  -*-    sented  to  by  the  people  of  a  certain  place  (b)  for  their  mutual 

laws  bind  by  conveniency  and  advantage,  is  called  a  custom,  and  every  such 
the  assent  of  custom,  being  certain  and  reasonable  in  itself,  and  commencing 
the  people,  time  immemorial,  and  always  continuing  without  interruption, 
and  such  as-  j^^g  obtained  the  force  of  a  law,  and  in  such  places  shall  prevail, 
expressed  al  though  (c)  contrary  to  the  general  laws  of  the  kingdom, 
well  by  facts  as  by  writing  or  word.  44  E.  3.  19.  Dav.  32.  (6)  The  difference  between  custom 
and  prescription  is,  that  custom  is  local,  as  prevailing  in  a  certain  province,  county,  hundred, 
«S:c.  but  prescription  is  for  the  most  part  personal,  being  made  in  the  name  of  a  certain  person 
and  his  ancestors,  or  those  whose  estate  he  has,  or  of  a  body  politick,  and  their  predecessors. 
Co.  Lit.  1.3.  b.  6  Co.  60.  8  Co.  6a.  ^  vide  2  Bulst.  206.  Roll.  Rep.  46.  [But  a  prescrip- 
tion may  be  laid  by  way  of  custom,  where  the  necessity  of  the  case  requires  it ;  as,  in  case  a 
copyholder  claims  a  right  of  common  out  of  the  manor,  he  must  lay  a  prescription  in  the  lord; 
but  where  he  claims  common  in  the  waste  of  the  lord,  as  he  hath  strictly  no  inheritance  in  the 
land,  but  is  only  tenant  at  will,  and  as  a  prescription  must  always  be  laid  by  way  of  a  que  estate, 
which  he  cannot  allege,  not  being  tenant  in  fee, for  in  strictness  the  fee-simple  is  in  the  lord; 
therefore,  the  law  allows  him  to  allege  it  as  a  custom  in  the  occupiers  of  such  an  estate. 
6  Co.  60.  b.  Ca.  temp,  Hardw.  293,  So,  where  a  man  claims  only  a  discharge  in  his  own 
soil,  or  a  mere  easement  in  the  soil  of  another,  he  may  lay  it  by  way  of  custom.  Ibid. 
II  Grimstead  v.  Marlowe,  4  T.  Rep.  717.  Hardy  v.  Hollyday,  E.  5.  G.  3.  "C.  B.  there  cited.|| 
So  matters  of  personal  privilege  or  exemption  may  be  laid  generally  to  express  the  nature  and 
extent  of  such  privileges ;  either  as  having  respect  to  place,  as,  all  the  citizens  of  London, 

Hob.  86.  or  to  condition,  as  all  scrjeants  at  law,  all  attornies, &c.    1  Ventr.  386. Another 

difference  to  be  remarked  between  custom  and  prescription,  is,  that  the  latter  must  always 
have  a  legal  origin;  it  must  be  of  such  things  as  may  be  created  by  grant,  reservation,  or  deed; 
whereas  it  is  not  always  necessary  that  the  cause  or  consideration  on  which  the  former  is 
founded  should  appear.  6  Co.  60.  b.  i  Ventr.  387.  Cowp.  47.  Dougl.  126.  Hence,  the 
corporation  of  London  having  a  customary  duty  on  corn  imported,  it  was  holden  to  be  a  good 
custom,  that  factors  free  of  the  corporation  shall  receive  to  their  own  use  that  part  of  the  duty 
which  arises  from  corn  consigned  to  them  as  factors ;  though  neither  the  commencement  nor 
consideration  of  such  custom  could  be  traced.  Cocksedge  v.  Fanshawe,  B.  R.  Dougl.  119. 
affirmed  in  the  exchequer-chamber,  and  afterwards  in  the  house  of  lords.  Printed  cases  of 
the  lords,  15th  June  1783.]  (c)  Consuetudo  ex  certa  cmisa  rationabdi  usitata  privat.  comviunevt 
legem.  Lit.  §  3  7. [But  no  man  can  allege  a  custom  or  prescription  against  an  act  of  par- 
liament ;  as,  that  every  pound  of  butter  sold  in  a  particular  market  shall  weigh  eighteen 
ounces.  Noble  v.  Durell,  3  T.  Rep.  271.  However,  a  man  may  prescribe  against  an  act  of 
parliament,  when  his  prescription  or  custom  is  saved  or  preserved  by  another  act  of  parliament. 
Co.  Lit.  115.  a.  And  Lord  Coke  makes  a  difference  between  acts  in  the  negative  and  in  the 
affirmative  :  for  a  statute  made  in  the  affirmative  without  any  negative  expressed  or  implied, 
doth  not  take  away  the  common  law.  a  Inst.  aoo.  And  he  observes  a  difference  likewise  be- 
tween statutes  that  are  in  the  negative ;  for  if  a  statute  in  the  negative  be  declarative  of  the 
ancient  law,  a  man  may  prescribe  or  allege  a  custom  against  it,  as  well  as  he  may  against  the 
common  law.  Co.  Lit.  115.  a.  See  Mr.  Hargrave's  annotations  on  this  part  of  Lord  Coke's 
commentary.    See  also  2  Mod.  39.] 

Co.Lit.iic.b.  Time  and  usage  are  essential  parts  of  a  custom,  and  therefore 
{d)  The  con-  no  custom  is  {d)  allowable  but  such  as  hath  been  used  by  title  of 
u;^efro"tre  Fescription,  ./..time  out  of  mind. 

reign  of  R.  i.  which  is  the  time  of  limitation  in  a  writ  of  right,  is  said  to  be  a  good  title  of 
prescription.  Co.  Lit.  113.  That  laying  a  custom  for  forty  years  is  naught,  though  it  was 
said  that  it  might  have  been  for  more  years,  and  so  time  out  of  mind.  Skin.  108. — That 
customs  may  be  time  out  of  mind,  though  not  coeval.     Salk.  203. 

46  E.  3.  16.  Hence  it  is,  that  though  a  lord  of  a  manor  may  have  waifs 

^Co^ioo^*     and  strays  by  prescription,  yet  he  cannot  have  the  bonafelonum 
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Sf fugitivonim  without  grant  from  the  king,  because  no  man  can  Co.  Lit.  114. 

prescribe  for  them  ;  for  every  ])rescription  must  be  immemorial,  («)  [This  doc- 

and  the  goods  of  felons  and  fugitives  cainiot  be  forfeited  without  ^""'''  '*  '^P"" 

1  •  •*   \  t rover tf*(j  bv  & 

record  (a),  which  presupposes  tiic  memory  ot  that  continuance.     JJ^^g  writer 

2  Wooddei.  51.] 

(B)  What  Persons  are  affected  with,  or  bound  by  a 

Custom. 

'T'HE  king  only,  by  his  prerogative,  can  make  a  corporation,  Co.  Lit.  114. 

conservator  of  the  peace,  ^-c,  therefore  in  these,  or  in  other  Roll.  Abr. 
things  which  {b)  highly  touch  the  king's  prerogative,  no  title  can  ■5^*^- 
be  gained  by  custom  or  prescription,  as  conusance  of  pleas,  to  ^V  ^  custom 
have  a  sanctuary,  to  make  a  corporation,  coroner,  conservators  itself  above 
of  the  peace,  S,'c.  the  king's  pre- 

rogative is  void,  Dav.  t,;^.  [The  objection  to  a  custom,  that  it  interfered  with  the  king's 
prerogative,  was  grounded  on  the  maxim  "  nullum  tempus  occurrit  regi"  and  as  that  maxira 
is  now  abrogated  Ijy  st.  9  G.  3.  c.  16.  the  objection  seeraeth  to  be  at  an  end.] 

But  treasure  trove,  waifs,  estrays,  wreck,  to  hold  pleas,  courts-  CoLit.ii4.b. 
leet,  hundreds,  infangthcf,  outfangthef,  a  park,  warren,  royal  fish, 
fairs,  markets,  frankfoldage,  keeping  of  a  gaol,  toll,  Sfc,  may  be 
claimed  by  prescription,  without  any  matter  of  record ;  and  a 
county  palatine  may  be  claimed  by  prescription,  and,  by  reason 
thereof,  honafclonum^  ^c.  Also,  a  corporation  may  be  by  pre- 
scription. 

Also,  customs  that  bind  private  persons  do  not  extend  to  the  Plow.  305.  a. 
king ;  therefore,  if  lands  in  gavelkind  descend  to  the  king  and  Co.  Lit.  15.  b. 
his  brother,  the  king  shall  take  one  moiety,  and  his  brother  the  <^J^-^J^' 
other;  but,  if  the  king  dies,  his  moiety  shall  descend  to  his 
eldest  son,  and  not  according  to  the  rules  of  descent  in  gavel- 
kind ;  for  the  king  was  seised  of  his  moiety  jure  coronce ;  there- 
fore it  shall  attend  the  crown,  and,   consequently,  go  to  the 
eldest  son. 

So,  the  custom  of  London^  as  to  retaining  goods  mortgaged  35  H.  6.  26. 
till  satisfaction  be  made  of  the  money  lent  on  them,  extends  not  Roll  Abr.  566. 
to  the  king's  jewels.  2  And.  152. 

So,  if  a  man  hath  toll,  or  wreck,  or  strays,  by  prescription,  Dav.  33.  b. 
this  extends  not  to  the  king's  goods. 

A  custom  may  extend  to  and  give  an  (c)  infant  a  power  of  (c)  Dr.  &  Stud. 
doing  that  which  by  the  rules  of  the  common  law  he  could  not  ^(^^ q^^^^q^.' 
do ;  as,  an  infant  at  the  age  of  fifteen  may  make  a  {d)  feoffment  ^  ^'^q  -6,  a, 
of  lands  of  the  nature  of  [e]  gavelkind.  But  this,  like  all  other  {d)  By  the  cus- 
customs,  is  to  be  construed  strictly,  and  in  such  manner  as  that  torn  of  a  town 
no  prejudice  may  accrue  to  the  infant  thereby;  and  therefore ^"^j"j^^j^™j^y 
such  feoffment  must  be  for  i^f)  valuable  consideration ;  must  be  apprentice. 
made  in  (g)  person,  and  not  by  attorney;  cannot  be  with  {h)  9H.  6, 7,  8. 
warranty ;  must  be  of  lands  which  [i)  descended  to  him  in  gavel-  ^'"°"  f^^j'^^^v, 
kind,  and  not  of  lands  by  purchase ;  and  must  be  of  lands  in  iji)  ^^^  ^j-)  And! 
possession,  not  in  remainder  or  reversion.  193.  Lamb. 

6»5.  (g)Lamb.6a8.  (A)  RoU.  Abr,  568.  (i)  Bendl.33.  pLja.  Lamb.  647.  C't)Beudl.  33. 
pl.5».    Lamb.  617. 

O  o  3  It 
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Moor,  laj.  It  is  a  good  custom  in  a  copyhold  manor,  that  a  feme  covert, 

Godb.  14. 143.  ^yjj-j^  Qj,  without  the  consent  of  her  husband,  may  devise  (a)  her 
83.  a  Brownl.  copyhold  land  to  her  husband,  or  whom  she  pleases. 
31 8.     [Vide  supra.  Vol.  i.  726.]     (a)  But  of  such  a  custom  as  to  freehold  lands,  Q.  ^  vide 
4  Co.  61.  b.    And.  152.     Roll.  Abr.  563.  pi.  6. 


(C)  Of  such  Customs  as  are  against  the  Rules  of  the 

Common  Law,  yet,  not  being  unreasonable  in  | 
themselves,  are  good,  and,  from  the  Conveni-  ' 
ency  of  them,  bind  in  particular  Places. 


BaV.  52.  b. 
Vide  of  the 
Customs  of 
Gavelkind, 
Borough- 
English, 


T7VERY  custom  ought  to  appear  to  have  had  a  reasonable 
commencement,  and  that  at  first  it  was  voluntarily  agreed 
to,  for  the  better  promoting  of  trade  and  commerce,  the  sup- 
pression of  fi-aud,  the  greater  security  of  men  in  their  estates  and 
-  possessions,  Src,  and  in  such  cases,  though  the  custom  be  con- 

Reeuladon  of  ^^^^J  ^o  the  common  law,  or  against  the  interest  of  a  particular 
Corporations,    person,  yet  it  shall  be  good. 
Commons,  chusing  constables,  church-wardens,  &c.  the  several  heads. 

21  E.  4. 28.  As,  a  custom,  that  a  man,  in  ploughing  his  own  ground,  may 

^^^^  if  n^^Ah'-    ^"™  ^^^  plough  on  the  ground  of  his  neighbour ;  for  this  is  foV 
560.  Dav.32.   *^*^  general  good,  being  in  favour  of  husbandry  and  tillage, 
although  a  particular  person  receive  prejudice  thereby. 

So,  a  custom  to  dry  nets  upon  the  land  of  another;  for  this  is 
in  favour  of  fishing  and  navigation. 

So,  a  custom  to  build  bulwarks  on  thelandsof  another  for  the 
safety  of  the  kingdom,  is  good. 

So  is  a  custom  to  pull  down  the  house  of  another,  to  prevent 
the  spreading  of  fire. 

[It  is  a  good  custom,  that  tenants,  whether  by  parol,  or  deed, 
(b)  shall  have  the  away -going  crop  after  the  expiration  of  their 
term ;  for  it  is  for  the  benefit  and  encouragement  of  agriculture. 


b.S.C. 

5  Co.  84. 

Dav.  32.  b. 
Dyer,  60.  b 

Dav.  32-  b- 


Wigglesworth 
T.  Dallison, 
Dougl.  301. 
(i)  For  the 


custom  in  such  case  does  not  alter  or  contradict  the  agreement  in  the  deed  :  it  only  superadds 
a  right  which  is  consequential  to  the  taking.  Jbid.  In  Doe  v.  Snowden,  2  Bl.  Rep.  1225.  it 
is  said  by  the  court,  that  if  there  is  a  taking  from  old  Lady-day  (5  th  April),  the  custom  of  most 
countries  would  entitle  the  lessee  to  enter  upon  the  arable  at  Candlemas  (2d  Feb.),  to  prepare 
for  the  Lent  corn,  without  any  special  words  for  tlmt  pxirpose  in  the  lease. 

Lewis  V.  Har-  So,  a  custom  that  the  tenant  may  leave  his  away-going  crop 
ris,  6V.  STiyn-  in  the  barns,  c^r.,  of  the  farm  for  a  certain  time  after  the  expira- 
Hereford  *^^"  ^^  ^^  \q^^Q,  and  his  quitting  the  estate,  is  good. 

Summer  Assizes  1778.    Beavan  v.  Delehay,  i  H.  Bl.  5. 


Eastcourt  v, 
Weekes, 
J  Lutw.  799 


A  custom,  that  the  executors  and  administrators  of  every 
customary  tenant  for  life,  if  he  should  die  between  Christmas  and 
Lady-day,  shall  hold  over  till  the  Michaelmas  following,  seemeth 
to  be  good.] 

It  is  a  good  custom  in  a  manor,  that  the  homage  have  used 

Vaugtou  and    yearly  to  chuse  two  surveyors,  to  take  care  that  corrupt  victuals 
^°°  '  are  not  sold  within  the  manor,  and  to  destroy  such  as  they  find 

exposed 


Mod.  202. 
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exposed  to  sale  there;  for  the  preservation  of  men's  liealth  is  a  Mod.  56. 
designed  thereby,  and  it  is  at  the  peril  of  the  surveyors  if  they  S-  ^• 
destroy  any  n:ieat  that  is  not  so. 

A  custom  in  Ipsivic/i  to  chuse  yearly  two  burgesses,  who  used  Cro.  Ja.  sss- 
yearly  to  make  a  feast,  and  to  fine  those  who,  being  elected,  ^^^'"^'s  '^^-^• 
refused  to  make  a  feast,  and   to  imprison  them  till  paid,  was 
allowed  a  good  custom,  upon  an  habeas  corpiis,  and  the  prisoner 
remanded. 

It  is  a  good  custom,  that  every  man  of  the  town  tliat  hath  an  Roll.  Ab.  560. 
house  next  adjoining,  and  abutting  to  the  high  street,  may  sell  Butrirfe8Co. 
all  merchandizes  in  his  shop  within  the  said  house  in  the  time  of  ^^^" 
the  market,  which  is  held  in  the  high  street. 

A  custom  in  Exeter,  that  every  woman  taken  in  adultery  shall  8  Co.  126. 

be  (a)  whipped,  is  eood.  [^'0  mention 

^   '^         ^^     '        ^^  ismadeotsu«h 

custom  in  the  book  referred  to.]  (a)  That  a  skimington,  or  riding,  where  a  woman  cuckolds 
her  husband,  is  a  custom  against  law,  vide  i  Keb.  578.     Raym.  401. 

A  custom,  that  a  feoffment  by  tenant  in  tail  with  warranty  30  Ass.  pi. 47. 
shall  not  be  a  discontinuance,  is  good;  although  this  is  against  W^o,  t^at  a 
the  (Z»)  rule  and  maxim  of  the  common  law.  not"'have  ^ 

dower  where  she  has  received,  during  the  coverture,  part  of  the  naoney  for  the  sale  of  the  land. 

Bro.  Customs,  t^-ii- So,  that  a  widow,  who  marries,  shall  not  have  dower.     Roll.  Abr.  562. 

But  a  custom  that  the  wife  of  a  tenant  in  fee  shall  not  have  dower,  is  void.     Dav.  46.  b. 

So,  that  the  wives  of  In&k  lords  shall,  during  coverture,  have  the  sole  property  of  cer- 
tain goods,  to  dispose  of  them  without  the  assent  of  the  husband.    Dav.  50.  b.    Roll.  Abr.  5  63 . 

II A  custom  in  a  manor,  that  thegrantee  of  a  customaiy.  estate  Fennv,  Ma- 
(which  will  pass  either  by  surrender,  or  deed  and  admittance)  ""tt,  Willes's 
umst  be  admitted  during  the  life  of  the  grantor,  is  good.  ||  P*  *^°' 

But  every  ciisiom  which  appears  to   have  been  unreasonable  Dav.  32.  b. 
in  (f)  itself^  as  beinn;  ao'ainst  the  good  of  the  commonwealth,  or  6  Mod.  124. 
injurious  to  a  multitude,  though  beneficial  to  a  particular  per-  cJ)  xhat^a  cus- 
son ;  or  to  owe  its  commencement  to  the  arbitrary  will  and  op-  tom  against 
pression  of  a  powerful  lord  (f/),  and  not  to  the  voluntary  agree-  the  law  of 
ment  of  the  parties,  is  void  ;  nor  can  any  continuance  of  such  a  reason  is  void, 
custom  give  it  a  sanction,  or  make  that  good  which  was  void  in  ^gg  Brid^'  11 
its  creation.  12.  *  i  Leon. ' 

317.  314.  3  Leon.  41.  (rf)  [Upon  this  principle,  a  custom  for  the  lord  of  a  manor,  or  the 
tenants  of  his  colleries  who  had  sunk  pits,  to  throw  the  earth  and  coals  upon  the  land  near 
such  pits,  such  land  being  customary  tenement,  and  parcel  of  the  manor,  there  to  continue, 
and  to  lay  and  continue  wood  there,  for  the  necessaiy  use  of  the  pits,  and  to  take  coals  so 
laid  away  in  carts,  and  to  burn  and  make  into  cinders  coals  laid  there,  at  their  pleasure,  was 
adjudged  to  be  void.  It  was  also  adjudged  void  for  uncertainty,  the  word  near  being  too 
vague  and  loose  to  support  such  a  claim.  Broadbent  v.  Wilkes,  Willes's  Rep.  36c.  affirmed 
inB.R.  iWils.63.  zStr.iz24.] 

A  custom  within  a  parish,  that  all  lambs  fallen  and  bred  upon  Hob.  339. 
one  tenement  in  the  same  parish,  though  belonging  to  several  Barker  and 
.owners,  shall  be  reckoned  together,  as  if  but  one  man's,-  and  •  j^  T' 
the  tenth,  so  counted  together,  paid  for  tithes,  is  void  and  un-  ^    ° 
reasonable;  for  by  this  means  it  might  happen  that  a  man  might 
have  but  one  lamb,  and  that  should  be  taken  for  tithe ;  and  he 
that  had  more  should  pay  nothing. 

O  o  4  A  custom 
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Owen  V.  A  custom  to  elect  a  supernumerary  bei'orc  any  vacancy,  to  be 

A^zJon  log  ^^»i^i"ed  upon  the  death  of  the  next  prebendary,  is  ridiculous 
S  C.  '"^"d  void. 

Do'^^'^'^w'l  "^  custom,  that  every  man  inhabiting  within  the  parish  o(  A. 

les's  Rep.  622.  ^^°  marries  by  licence  in   another  parish,  shall  pay  5.?.  to  the 

rector  o(  A.  for  and  in  regard  of  the  said  marriage,  as  if  it  had 

been  solemnized  in  A.  is  bad. 
Naylor  v  j^  custom,  that  a  person  shall  pay  the  churching  fee,  though 

Raym.  iccg      ^^^^  ceremony  be  not  performed,  is  bad. 

Fuller  V.  Say,  But  a  custom,  that  every  inhabitant  of  a  parish  of  the  age 
Willes's  Rep.  of  1 6,  (of  whatever  religious  sect,)  shall  pay  4^.  yearly  as  an 
^9-  Easier  offering,  is  good.  I| 

Roll.  Abr.560.  A  custom  that  no  commoner  shall  put  his  cattle  into  the  land 
Dav.3z.  before  the  lord,  is  void;  for  a  custom  that  leaves  it  to  the  arbi- 

trary will  of  the  lord,  whether  the  tenant  should  ever  enjoy  any     1 
benefit  by  the  common  or  not,  can  never  be  presumed  to  have 
had  a  reasonable  commencement. 
Lit.  $46.  So,  a  custom  that  the  lord  of  the  manor  shall  detain  a  distress 

Dav.  2^.  a.       taken  upon  the  demesnes  till  a  fine  at  his  will  is  paid  for  the  da- 
mage, is  void. 
Lit.  $209.  A  custom,  that  every  tenant  of  a  manor  that  marries  his 

evlry  tenant  ^•'^"g^^^^  without  the  Hcence  of  the  lord,  shall  pay  a  fine,  is 
(though  his  against  reason,  and  void ;  for  every  (a)  freeman  may  marry  his 
person  be  free)  daughter  to  whom  he  pleases. 

that  holds  in  bondage,  the  freehold  being  in  the  lord,  shall  pay  such  fine,  is  good.  Co.  Lit. 
140.  a. 

Co,  Lit.  59.  b.  If  the  lord  of  a  copyhold  by  custom  claims  to  have  a  fine  of 
^■rfetit^'cr  -  ^^^  copyholder,  upon  every  alteration  of  the  lord,  be  it  by 
hold.    '  alienation  or  otherwise,  this  is  a  void  custom  as  to  the  alteration 

or  change  of  the  lord,  by  tlie  act  of  the  lord  himself;  for  by 
such  means  the  copyholders  might  be  oppressed  by  the  multitude 
of  fines  by  the  act  of  the  lord. 
Palm.  an.  A  custom,  that  the  lord  shall  have  common  in  all  the  lands  of 

White  and  Jjjg  tenants  for  life  or  years  lying  fresh,  is  void ;  for  it  is  against 
i'udgTd.^  '  ^^^  ^^^^  ^^^  lessor  shall  have  common  against  his  own  lease,  be- 
cause it  is  part  of  the  thing  demised.  Aliler,  of  an  heriot,  which 
is  collateral. 
Roll.  Abr. 561.  A  custom  that  the  lord  may  take  for  his  heriot  (b)  the  beast  of 
fz^a^'  ^l^'  a  (c)  stranger,  levant  and  couchant  upon  the  land  of  the  tenant, 
the  custonf'   is  not  good. 

was  laid,  that  if  the  tenant  hath  none,  or  the  best  beast  is  esloigned,  the  lord  has  used  to  take 
the  best  beast  levant  and  couchant  upon  the  land.  Moor,  16.  N.  Bendl.  112.  adjudged. — 
But  that  the  cattle  of  a  stranger  may  be  distrained  for  an  heriot,  but  not  seised,  t'JifeN.  Bendl. 
302.  pi.  294.  Dais.  61.  Ow.  146.  Mareh,  165.  (c)  A  custom  that  the  lord  sliall  have  the 
best  beast  of  every  person  dying  within  his  manor,  which  is  found  there,  is  naught;  for  be- 
tween the  lord  and  a  stranger  it  could  have  no  lawful  commencement,  though  between  the 
lord  and  his  tenants  it  may  be  good.     Cro.  Eliz.  725.  adjudged.     Roll.  Abr.  266. 

43  E.  3.  32.  A  custom,  in  a  town,  for  a  lord  to  enter  into  the  (d)  lands  of 

rd!"But^*ifthi  ^^^  tenant  till  an  agreement  made  for  the  arrears,  when  the 
^    "'^      ^  tenant 


(C)  Such  as  are  against  the  Rules  of  the  Common  Law.  ^(]g 

tenant  ceases  for  two  years,  is  not  good  ;  for  it  is  an  ill  usage  to  custom  had 
oust  a  man  of  his  inheritance  without  action  or  answer.  extendeil  itself 

into  many 
towns  it  had  been  good.    43  E.  3.  32.     lloU.  Abr.  559. 

A  custom  that  the  lord  of  the  manor  shall  have  3/.  for  every  Roll.  Abr.  561. 
pound-breach,  of  every  stranger,  is  not  good;  (rt)but  it  is  good  I^^V;33-, 

affainst  the  tenants  of  the  manor.  ^")  ^^'  '''''* 

°  iiistom,  tiiat 

if  a  tenant  makes  a  rescous,  or  drives  his  cattle  off  the  land  when  the  lord  comes  to  diitrain, 
that  lie  sliall  be  amerced  by  the  homage,  &c.  Godb.  135. 

[A  custom,  that  the  inhabitants  of  a  manor  shall  grind  all  their  Cort  v.  Birk- 
corn,  grain,  and  malt,  which  by  them,  or  any  of  them,  shall  be  heck,  Dougl. 
used  or  spent  ground  within  the  manor  —  at  certain  mills,  is  218.  HHigges 
good.  But  if  it  were,  that  they  should  grind  — all  their  grain  I'u.  Abr  c/o 
whatsoever  by  them  spent  or  sold  —  at  certain  mills,  it  would  pi.  4.  s.  P. 
be  void.  ^  Bulstr.  195. 

S.  C.     Drake 
V.  Wiglesworth,  Willes's  Rep.  654.  S,  P.     Harbin  v.  Grene,Moor,  887.  S.  P.  Hob.  189.  S.  C.ij 

A  custom  in   a  parish,  that  every  parishioner  shall  bury  his  Fryer  v.  John- 
relations  in  the  church-vard  as  near  as  possible  to  their  ancestors,  ^°"»  ^  Wih, 
is  bad.]  '  '^• 

As  to  particular  customs  relating  to  the  proceedings  in  in-  Roll. Abr. 564. 
ferior  courts,  such  as  have  prevailed  time  out  of  mind,  and  are  Cro.  Eliz.  185, 
in  furtherance  of  justice,  seem  to  be  good;  but  such  as  are  in 
delay  of  justice,  and  tend  to  oppression  and  injustice,  and  ai'e 
against  the  general  rules  of  law  and  reason,  have  always  been 
held  void. 

Hence  it  is,  that  a  custom  in  an  inferior  court,  that  when  Roll.  Abr.  564. 
^ny  man  comes  to   the  grand  distress  in  any  plea,  and  it  is  j"  Maidstone, 
returned  that  he  is  distrained  by  his  goods,  4'  quod  nihil  habet  ^"  Kent. 
tdterius  per  quod  distringi  potest^  that  his  goods  shall  be  delivered 
to  the  plaintiff^  finding  security,  that  if  the  suit  passes  for  the 
defendant,  that  he  shall  have  again  his  goods ;  and  that  if  it 
passes  for  the  plaintiff^  that  he  shall  have  them,  has  been  held 
good. 

So,   a  custom  in  the  county  palatine  o^  Chester,  thit  if  judg-  RolI.Abr.564. 
ment  be  given  in  a  base  court  there,  and  thci-eupon  a  writ  of 
error  be  bi'ought  before  the  chief  justice  there,  and  he  reverse 
the  first  judgment,  costs  shall  be  given  to  him  at  whose  suit  it 
is  reversed,  is  good. 

So,  it  is  a  good  custom  in  an  inferior  court,  that  in  an  action  Roll.  Abr. 5  64 
of  debt,  if  the  defendant  does  not  deny  the  debt,  but  petit  quod  Cro.  Eliz.  894. 
inquiratur  de  vcro  debito  secundum  cons2/etudi?ie?n,  that  a  jury  may  ^o''*  ^j^P- 
be  returned  that  shall  try  it,  and  if  they  find  it  to  be  a  true  debt,  g^p  adjudt'ed 
that  the  plaintiff  shall  have  judgment  thereupon.  and  said  by 

Hele,  Ch.  Just,  that  this  cause  prevented  a  suit  in  chancery. 

But  a  custom  in  an  inferior  court,  upon  a  judgment  in  the  RolI.Abr.563. 
same  precept,  in  the  nature  of  a  capias  ad  satisfaciendum^  to  give 
a  warrant  to  the  bailiff  to  take  the  principal  in  execution,  if  he 
may  be  found,  and  in  his  default  to  take  the  bail,  is  not  good ; 

for 
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(a)  For  this       for  it  is  {a)  against  law  to  take  the  bail  before  a  capias  returned 
reason  a  cus-    a£(ainst  the  principal,  and  (b)  a  scire  facias  ao^ainst  the  bail. 
torn  in  an  ®       _  .    . 

inferior  court,  which  is  not  within  the  statute  of  3a  H.  8.  to  grant  a  tales  dc  circu7nsta7if.ibu.?, 
is  void.  Roll.  Abr.  463.564. — So,  to  award  a  capias  in  debt  before  any  summons.  Roll. 
Abr.  563.  780.  (6)  That  the  custom  of  London  to  take  the  bail  without  a  scire  facias,  is 
void.     Cro.  Car,  561.    Palm.  567.     Cro.  Eliz.  185.     2  Leon.  29. 

Roll.  Abr.  A  custom  in  an  inferior  court  to  try  issues  by  six  jurors,  is  not 

564.    Tredin-  frood,   thouffh  many  courts  have  used  it,   and  many  iudo-ments 
wickandPery-    .^^^  thereupon. 
manjadjudged,       ^  ^ 

in  a  writ  of  error  upon  a  judgment  in  Bodmyn  in  Cornwall.  Cro.  Car.  259.  S.  C.  adjudged; 
and  said  by  Jones,  that  although  in  some  parts  of  Wales  there  be  such  trials  by  six  only^,  it  is 
by  reason  of  the  statute  of  34  &  i^  H.  8.  c.  26.  which  appoints,  that  trials  may  be  by  six  only, 
where  the  custom  hath  been  so.     i  Sid,  233,  ^.Y.'pcr  Cur. 

<jH.  6. 44.  b.         A  custom  in  a  leet,  that  if  the  petit  jury  make  any  (c)  false 
(c)  But  a  cus-    pi-esentment,  and  it  is  found  false  by  the  ffrand  inouest,  that  the 
thev  conceal     P^^^^  J'^'T  shall  be  amerced,  is  void  ;  for  this  is  against  common 
any  thing  that  right  and  extortion, 
ought  to  be  presented,  they  shall  be  amerced,  is  good.     9  H.  6.  44.     Roll.  Abr,  560. 


Roll.  Abr. 
564.  Surges 
and  Spark, 
adjudged;  and 
such  judgment 
given  in  Ply- 
mouth re- 
versed accord- 
ingly. 


If  there  be  a  custom  in  an  inferior  court,  that  if  a  man  brings 
an  action  against  another  there,  and  the  defendant  appears  and 
pleads  to  issue,  and,  at  the  day  of  trial,  the  defendant,  being 
solemnly  called,  does  not  appear,  nor  find  pledges  qui  eum  manu- 
capere  voluerinf,  to  have  his  body  from  court  to  court,  at  every 
court  there  after  to  be  held,  till  the  plea  be  determined,  as  he 
ought  by  the  custom,  but  in  contempt  of  the  court  recessit  Sf  de- 
faltam  fecit ;  and  judgment  is  thereupon  gi\'en  ;  yet  this  is  not  a 
good  custom,  but  utterly  unreasonable ;  but  they  ought  accord- 
ing to  law  to  take  the  inquest  by  default ;  for  if  he  had  appeared 
and  staid  in  prison  without  finding  pledges,  yet  they  ought  not 
to  have  given  judgment  against  him  if  he  would  have  pleaded 
to  issue. 

It  is  no  good  custom  in  Sandwich,  that,  if  the  goods  of  a  free- 
man of  Sa)idivich  come  into  the  hands  of  a  freeman  of  London, 
the  mayor  of  Sandwich  shall  write  to  the  mayor  and  aldermen  of 
London,  to  call  the  party  before  them,  and  take  order  for  the 
restitution  ;  and  if  they  refuse,  or  return  no  answer  to  the  mayor 
588.  Palm.  56.  and  jurats,  the  mayor  o^  Sandwich  shall  -write  alias  Sf  pluries,  and 
Sid  ^c^°^  "  after  give  judgment  of  Withernam  against  the  mayor  and  com- 
monalty of  London ;  which  shall  be  signified  to  the  mayor  of 
London :  and  if  he  make  not  restitution  in  fifteen  days,  then 
those  of  Sandwich  may  retain  the  body  of  any  Londo7ier  that 
comes  there,  till  restitution. 

A  custom  in  an  inferior  court,  to  give  a  day  to  one  that  hath 
{d)  made  default,  is  void  and  against  law. 


Moor,  603. 
pi.  834.  Para- 
mour and  Ve- 
I'al,  2  And. 
i5i.S.C.<^ 
•vide  Moor, 


I 


Cro.  Ja.  357. 
adjudged, 
(d)  So,  a  cus- 


tom to  give  judgment  in  a  personal  action  upon  four  defaults  before  appearance,  is  void. 
Style,  124. 


(D)  Where 
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(D)  Where  from  the  Benefits  accruing  from  them  they 

shall  bind. 

TX/'HEREVER  the  party  bound  by  a  custom  has  some  bene-  6  Mod.  124. 

fit  by  it,  or  the  party,  who  claims  the  advantage  of  it,  is  at 

some  charge  thereby,  the  custom  is  good. 

Hence  it  is,  that  a  custom,  that  the  parson  of  the  parish  should  Cro.  Eliz.  569. 

find  a  bull  and  a  boar  for  the  use  of  die  parish,  and  in  consider-  ^/°°''»  2^^- 

ation  thereof  should  have  the  tenth  of  the  increase,  has  been  held   ,  °  \  rJ' 
J  «  559-  ^-C. 

good. 

So,  a  custom,  that  whereas  J.  S.  is  seised  in  fee  of  the  manor  Cro.  Eliz.  203. 
of  T,,  and  all  the  tenements  in  the  said  town  are  held  of  the  said  S''"  George 
manor,  that  he  and  all  those,  ^-c,  have  had,  time  out  of  mind,  b^'^^^i^'^  "1 
Sfc,  a  bakehouse,  parcel  of  the  said  manor,  maintained  at  their  judged.  Leon, 
charge,  and  that  this  bakehouse  was  sufficient  to  bake  bread  for  143.  S.C.  de- 
all  the  inhabitants,  and  for  all  passengers  through  the  said  town ;   bated.   Owen, 
and  the  bread  there  baked  had  used,  c^c,  to  be  sold  at  reasonable  •    ]„  j       / 
prices,  and  that  no  other  person  within  the  said  town  had  used  to  3  (j^  j^. 
bake  any  bread  to  sell  to  any  person ;  this  is  a  good  [a)  custom,  3  Bulst,  61. 
though  it  restrains  other  men  to  exercise  their  trades  within  a  ^^  Bulst.  195, 
certain  place,  for  this  might  have  a  reasonable  beginning  to  bind  0°^,"  ■f'J^'^' 
his  own  tenants,  as  it  only  does.  fa)  A  custom 

in  Winchester,  that  none  shall  exercise  a  trade  there  wlio  is  not  free  of  the  city,  or  brought 
up  apprentice  there;  Q.  if  good.   Salk,  303.  <$•  vide  8  Co.  Wagonner's  case.  *  It  may  be  good 

if  founded  on  some  consideration.   Vide  Mod.  342.    Sty.  iii.     2  Lev.  210.     3  Lev.  241. 

A  custom,  which  restrains  trade  siib  modo,  may  be  good :  and  therefore  the  custom  of  foreign 
bought  and  foreign  sold,  whereby  a  man  not  free  of  a  city,  &:c,  will  be  restrained  from  buying 
or  selling  goods  to  other  foreigners  within  such  city,  &c.  is  good.     Dy.  279.  b.     R.  Jon.  162. 

Adm.     2  Roll.  Abr.202.  c.  45. A  custom,  that  none  shall  use  a  trade  there,  unless  he  be 

free  of  the  guild  R.  in  London,  8  Co.  125.    Dub.  Whether  good  in  another  city,    i  Salk.  204. 

Mod.  Ca.  21. [In. the  case  of  the  city  of  Oxford,  it  was  ruled,  upon  the  authority  of 

Wagonner's  case,  8  Co.  25.  b.  that  a  custom  in  that  city,  by  which  every  person  not  being  a 
freeman  of  the  city,  who  exposes  goods  to  sale  in  the  city,  excepl  in  fairs  or  markets,  is  liable 
to  a  penalty,  is  good,  notwithstanding  there  were  no  exception  of  victuals ;  and  that  a  custom 

to  distrain  for  the  penalty  was  also  good.     Moir  v.  Munday,  Say.  Rep.  181.] A  by-law, 

that  no  one  shall  use  a  trade  in  a  borough,  not  free  there,  where  tiie  by-law  is  founded  upon 
a  custom  to  such  intent,  though  the  custom  be  not  confirmed  by  parliament,  is  good.  Adm. 
Lot.  564.  Adm.  Godb.  254.  8  Co.  125.  a.  Now  every  day's  experience  warrants  this 
doctrine.  * 

A  custom,  that  every  inhabitant  of  an  ancient  messuage  held  Roll.  Abr. 

of  the  bishop  in  the  city  of  *S.,  have  ground  at  the  bishop's  mill  ^^}'  .^"^  ^9^ 

all  their  grain  spent  in  their  houses,   and  that  the  bishops,  in  g  27i*^Ree 

consideration  thereof,  have  time  out  of  mind  kept  servants  to  1^3.  Hob.189. 

grind  and  carry,  S,x.  is  good,  because  mutual  considerations  and  Moor,  887. 

mutual  actions  will  lie.  ?,^-^!f'f?^* 

Roll.  Abr. 

559.    a  Bulst.  195,196.    Hard.67.   Lev.15.    Vent.  168.   aSaund.  117.  2  Lev.  27.  Carth.  193. 

A  custom,  that  the  corporation  of  Litchfield  have  had  a  mar-  Roll.  Abr. 
ket  there  time  out  of  mind,  8^c.,  and  that  the  corporation  ought  u^^'j-^^v/"^ 
to  repair  the  way  to  it,  and  to  appoint  a  bellman,  who  ought  to  g        g  *(-.  ^^_ 
sweep  the  market-place,  and  in  recompence  thereof,  the  said  judged,  and 

bellman, 
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though  the 
corn  was  not 
sold,  but 
brought  in  to 
be  sold. 
aBulst.  201. 
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bellman,  time  out  of  mind,  ^c,  from  those  that  brought  their 
grain  to  tiie  said  market,  and  untied  their  sacks  there  to  sell  it, 
had  used  to  take  a  pint  of  grain  if  it  was  but  one  bushel  or  un- 
der, but  if  it  was  above  a  bushel,  then  a  quart,  to  the  use  of  the 
said  corporation ;  this  is  a  good  custom,  for  the  men  that  are 
charged  by  it  have  a  reasonable  benefit  thereby. 


io6.     Roll.  Rep.  I,  2.  44.  46.  S.  C.  adjudged. 


It  is  no  good  custom,  that  the  city  of  Noytiic/i  hath  time  out 
,47.  Has-  of  mind  maintained  a  quay  for  unlading  fifoods  brousht  un  the 
K  .»i,    '  river  to  the  city,  and  that  every  vessel  passinjr  through  the  rive 


Vent.  71. 
Mod. 

partanc  river  to  tiie  city,  and  tnat  every  vessel  passinfj  tnrougn  tne  river 

b.C.  that  there  ,        ,  1   "  i        •  i  •  /•       1    °  i  ®i  1    i 

would  have       "y  tlic  quay  hath  paid  a  certain  sum ;  tor  tne  vessels  that  unlade 

beensoraerea-  not  at  the  quay  or  other  place  in  the  city,  have  no  benefit  from 
son  for  it,  it  it  tJ^p  maintenance  of  the  quay, 
had  appeared  _  " 

that  they  cleansed  the  river.     Sid.  454. 


t  Lev.  96,  97. 
Prideaux  and 
Warn,  Raym. 
232.M0d.104. 
S.C.  adjudged. 


Lev.  37. 


3  Lev.  424. 
[Crisp  V.  Bell- 
wood,  Colton 
V.  Smith, 
Cowp.  47. 
S.P.] 

(a)  For  this 
vide  2  Roll. 
Abr.  532. 
Cited  by  Holt, 
C.J.  iLd. 
Raym. 386. 


3  Lev.  307. 
Simpson  and 


If  a  lord  of  a  manor,  which  extends  itself  upon  the  banks  of 
part  of  a  river  only,  hath  time  out  of  mind  maintained  a  quay  for 
the  lading  and  unlading  of  goods,  and  there  kept  a  bushel 
within  the  manor  for  the  measuring  of  salt  and  other  mer- 
chandizes ;  he  cannot  prescribe  ratione  hide  for  a  bushel  of  salt 
of  every  ship  sailing  in  the  river;  for  the  rej^airing  of  the  quay 
and  keeping  a  bushel  within  the  manor  cannot  warrant  the 
taking  of  toll  out  of  the  manor,  for  goods  not  brought  to  the 
quay  within  the  manor,  though  brought  to  another  place  upon 
the  same  river. 

It  is  a  good  custom,  that  the  mayor  and  commonalty  of  Lou- 
don  have  had  of  every  master  of  a  ship  Zd.  per  tun,  in  the  name 
of  weighage,  for  every  tun  of  cheese  brought  from  any  place  in 
England  to  the  port  of  London ;  for  the  liberty  of  brmging  it 
into  the  port,  which  is  a  place  of  safety,  is  a  sufficient  consider- 
ation; and  the  mayor  and  commonalty  have  the  view  and 
correction  of  the  river  Thames. 

The  lord  of  a  manor  may  prescribe  to  keep  and  repair  a  wharf 
within  the  manor,  ^  ratione  hide  to  have  toll  of  all  goods  landed 
within  the  manor,  though  not  upon  the  wharf;  for  the  landing 
upon  the  soil- is  an  easement;  and  all  the  lands  in  the  manor 
were  the  lord's  originally,  and  this  is  in  nature  of  a  {a)  toil 
traverse. 

[The  corporation  of  Maiden  in  Essex  prescribed  in  a  (ptc  estate 
"  that  they  and  all  those,  c^r.,  time  whereof,  t3Jr.,  had  used  to 
"  repair  the  port,  in  consideration  whereof,  they  had  used  time 
"  Avhereof,  Sfc.,  to  receive  for  all  lands  sold  within  the  precinct 
"  of  the  borough,  a  certain  rate  of  lod.  in  the  pound  out  of  the 
"  purchase  money :"  it  was  adjudged  a  good  custom;  and  this 
is  what  they  call  land-cheap ;  for  the  land-holder  reaps  a  benefit 
by  the  trade  coming  to  the  town,  by  reason  of  the  port.] 

It  is  a  good  custom  within  a  manor  adjoining  to  the  sea,  that 
in  case  of  any  shipwreck  of  any  ship  cast  upon  the  manor  hitev 

12  jluxum 
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Jiuxum  S^-  refluxum  maris,  the  lord  shall  take  care  of  the  sick  and  Bithwood, 
wounded,  and  burial  of  the  dead,  and  keep  the  goods  there  cast  adjudged, 
for  the  use  of  the  proprietors ;  and  in  consideration  thereof, 
shall  have  the  best  anchor  and  cable  of  the  ship;  for  though 
charity  obliges  the  lord  so  to  do,  yet  it  is  not  unreasonable  that 
he  should  have  a  recompence  of  his  charity  and  charge :  — 
But  Q, 

For  where  in  trover  the  jury  found  a  special  verdict,  that  Hil.  34  Car. 
within  the  manor  oi  Beech ins;  in  Sussex,  adjoininij  upon  the  sea,  Bear  and 
there  was  this  custom,  that  if  any  ship  navigating  and  floating  ^^'"ng^nam, 
upon  the  sea  should  happen  to  strike  upon  the  land,  pai'cel  of  ;„)  That  a' 
or  within  the  manor,  and  should  there  happen  to  perish  ;  or,  if  custom  al- 
a  ship  so  striking  should  happen  to  get  oif^  that  in  both  cases  legedbyalord, 
the  lord  of  the  said  manor  used  to  have  the  best  anchor  and  that  whoever 
cable  belonging  to  the  said  ship  ;  and  the  custom  was  held  un-  pound  should 
reasonable  in  both  cases  ;  for  there  is  no  consideration  to  ground  pay  him  3/., 
such  a  custom  upon  ;  for  if  there  be  a  trespass  upon  the  lord's  is  a  void  cus- 
soil,  it  is  involuntary,  and  by  the  act  of  God,  where  it  is  by  JJ'rTn^gjs^  for 
stress  of  weather;  and  therefore  not  to  be  punished  as  a  volun-  t^js  amonf^ 
tary  trespass;  as,  if  the  house  of  my  tenant  for  years  be  burnt  other  reasons: 
•with  lightning.   I   shall  never  have  an  action  of  waste  against  because  there 
him,  for  it  is  the  act  of  God,  which  does  no  man  an  injury.  !?  n'^if't^^^t' 
Besides,   it  is  very  unreasonable  for  so  (a)  small  a  damage  done  the  damage 
to  the  lord,  as  striking  upon  his  soil,  that  he  should  have  so  great  and  the  re- 

a  satisfaction  as  the  best  cable  and  anchor.  *  compence. 

II H.  7.13,14. 

ai  H.  7.  40. But  a  custom  alleged  in  Bucks,  that  if  any  swan  cometh  upon  the  land  of  any 

man  adjoining  upon  the  Thames,  or  upon  any  v.ater  running  into  the  Thames,  and  there  lays 
and  hatches  cignets,  that  the  owner  of  the  land  shall  have  one,  was  held  a  good  custom  ;  and 
yet  the  damage  which  the  owner  of  the  land  sustains  is  but  very  small.  2  R.  3.  15,  16.  7  Co. 
Id  the  case  of  swans. *  This  case  is  very  different  from  the  preceding. 

By  special  verdict  it  was  found,  that  b3"a  custom  in  Nevicastlcy  Carth.  3^7. 
time  out  of  mind,  Sj-c.,  a  toll  of  five  pence  for  every  chaldron  of  Vinkinstoa 
coals  there  shipped  off,  was  due  to  the  corporation,  in  consider-  ^"i^^**^^' 
ation  of  their  charge  in  maintaining  the  port,  which  they  were  ^  Mod^^'co. 
bound  to  do,  and  had  done  time  out  of  mind ;  and  that  the  Salk.z48.  S.C. 
custom  was  to  distrain  (for  non-payment  of  this  duty)  any  goods  i  Ld.  Raym. 
of  the  owner  of  such  ships,  which  were  distrainable  b}'  law;  and  ^^\i^'F' 
it  was  held,   that  the  charge  of  maintaining  a  port  was  a  suffi-  g  c 
cient  consideration,  and  that  the  finding  that  the  corporation  are 
bound  to  repair,  Sfc,  was  sufficient,  without  finding  that  it  was 
then  in  repair. 

(E)  Where,    from   the    Certainty    or    Incertainty   of 
them,  they  shall  be  deemed  good,  or  void. 

"p"  VERY  custom  ought  to  be  certain,  or  such  as  may  be  re-  R0II.Abr.56i. 
duced  to  a  certainty,  for  an  uncertain  thing  cannot  be  sup-  Dav.33.  Skin, 
posed  to  have  had  a  reasonable  commencement ;  and  the  un-  *'*9' 
certainty  of  a  custom  destroys  the  supposition  of  its  continuance 
and  duration  time  out  of  mind. 

Hence 
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Dav.  33.  a.  Hence  it  is,  that  a  custom  that  when  an  infant  is  of  such  an 

4  Leon.  82.       age  that  he  can  count  twelve  pence,  or  measure  an  ell  of  cloth, 
cited  ^aiKi said j  ^^^'^^  ^^^  '"^J  make  a  feoffment,  is  void  for  the  uncertainty, 
that  such  custom  is  not  good,  but  that  it  ought  to  be  at  a  certain  age,  that  it  may  appear  to 
be  an  age  of  discretion. 

Roll.Abr.565.  So,  a  custom,  that  the  tenant  of  the  manor  who  first  comes 
Dav.  3^.  a.  ^^  ^^^h  a  place,  <$x.,  shall  have  all  the  windfalls  there,  is  void 
for  uncertainty, 
to  So,  of  the  custom  of  tannistry  in  Ireland.^  vrhich  was,  that  the 
lands  of  that  nature  of  which  a  man  died  seised,  should  descend 
seniori  t^-  dignissimo  vivo  saugiimis  <§•  cognominis  of  him  that  died 
so  seised ;  it  was  held  void,  both  for  the  uncertainty  of  the  per- 
son and  the  estate. 

So,  a  custom  alleged  and  found  by  verdict  to  pay  ten  pence  to 
the  vicar  at  the  usual  time  of  churching  H'ojnen,  was  held  void  for 
uncertainty. 

So,  of  a  custom  for  24  parishioners,  Sfc.  to  make  a  rate,  and  a 
certain  proportion  to  be  levied  on  such  an  hamlet. 

[A  custom  for  iJoor  and  indigent  householders  living  in  A.  to 
cut  and  carry  away  rotten  boughs  and  branches  in  a  chase  in  A. 
is  bad,  the  description  of  poor  houscholdas  being  too  vague  and 
uncertain. 

A  custom,  that  "  when  a  tenant  took  a  farm,  in  which  there 
"  was  any  open  field,  more  or  less,  for  an  uncertain  term,  it 
"  was  considered  as  a  holding  from  three  years  to  three  years," 
was  holden  to  be  void  for  uncertainty,  because  the  quantity  of 
open  ground  was  not  ascertained,  and  one  rood  might  deter- 
mine the  tenure  of  100  acres  of  land  inclosed. 

But  a  prescription  for  so  much  money  for  setting  up  a  stall  in 
a  fair,  and  for  ground  near  the  stall,  is  certain  enough,  for  the 
quantity  of  ground  near  a  stall  may  be  determined  by  the  usage 
of  the  fair. 


Dav.  28.  b. 

42. 


Fitzgib.  ss. 
aLd.  Raym. 

1558- 

2  Stra.  1 145. 

Selby  V.  Ro- 
binson, z  T. 
Rep.  758. 


Roe  V.  Lees, 
2  Bl.  Rep. 
1171. 


Bennington 

V.  Taylor, 

2  Lutw,  15 1 7. 

See  Vv'iUces  v. 

Broadbent, 

supra. 

Sargent  v. 
Read,  a  Str. 
1228.    I  Wils. 
91.     The  pre- 
scription in 
Mr.  Nolan^s 
MSS.  report 
omits  the  words  in  italicks. 


Millechamp  v, 
Johnson, 
Willes's  Rep. 
205.  note. 


So,  a  prescription  to  take  "  three  Jfinchester  bushels  of  barley 
"  out  of  and  for  every  ship's  cargo  of  barley  brought  upon  a 
"  quay  to  be  exported  in  any  ship"  is  sufficiently  certain,  for 
the  word  cargo  is  a  mercantile  term,  and  very  intelligible  when 
referred  to  a  ship.] 

See  Nolan's  edit,  of  Sir  J.  Strange's  Reports. 

II A  custom  for  all  the  inhabitants  of  a  towTi  for  the  time  being 
to  hfiVf  and  enjoy  the  liberty  and  privilege  of  playing  at  any 
rural  sports  or  games  in  a  particular  close  every  year,  at  all 
times  of  the  year,  at  their  will  and  pleasure,  was  objected  to, 
ist,  as  too  general  and  uncertain,  in  not  specifying  what  rural 
sport  or  game :  2dly,  as  illegal  and  unreasonable,  not  being 
confined  to  reasonable  or  legal  times  of  the  year:  and  3dly,  be- 
cause there  could  have  been  no  consideration  for  it,  and  it  could 
not  have  had  a  legal  commencement.  The  court  were  of  opinion 
that  the  custom,  as  extending  to  any  rural  sports,  was  too  ge- 
neral 
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)ierai  and  uncertain :  but  they  thought  that  there  was  not  much 
weight  in  either  of  the  other  objections ;  for  tha^  "  all  times  of 
«  the  year"  must  be  taken  to  mean,  "  legal  and  reasonable  times 
"  of  the  year;"  and  that  this  did  not  take  away  all  the  profits  of 
the  land;  and  that  it  might  have  had  a  legal  commencement. 

But  a  custom  for  all  the  inhabitants  of  a  parish  "  to  play  at  all  Fitch  v.  TJaw- 
"  kinds  of  lawful  games,  sports,  and  pastimes  in  the  plaintift''s  '^"g'  ^  ''•  S'- 
"  close,  at  all  reasonable  times  of  the  year,  at  their  will  and  •^^■^' 
••  pleasure,"  was  hold  en  to  be  a  good  custom. 

A  custom  [a)  for  all  the  inhabitants  of  a  town  to  dance  at  all  Abbot  v. 
times  of  the  year,   for  their  recreation,  in  the  plaintiff's  close,   VVeeklv,rLeT. 
washoldentobegood.  \lLd\vXe 

pleadings  as  a  prescription,  though  the  court  in  judgment  speak  of  it  as  a  custora. 

A  custom,  that  all  thfe  customary  tenants  of  a  manor  having  Wilson  v. 
gardens,  parcels  of  their  customary  tenements  respectively,  have  Willes,  7  East, 
immemorially  by  themselves,  their  tenants  and  occupiers,  digged,  ^*^' 
taken,  and  carried  away  from  a  waste  within  the  manor,  to  be 
used  upon   their  said  customary  tenements,  for  the  2^'i>'2^ose  of 
making  and  repairing  grass-plots  in  the  gardens,  parcels  of  the 
same  respectively,  for  the  improvement  thereof  such  turf  covered 
imth  grass  fit  for  the  pasture  of  cattle,  as  hath  been  ft  and  proper 
to  be  so  used,  at  all  times  of  the  yeai",  as  often  and  in  such  quan- 
tity as  occasion  hath  required,  is  bad  in  law,  as  being  indefinite 
and  uncertain,  and  also  destructive  of  the  common.     And  so  is 
a  similar  custom  for  taking  and  applying  such  turf  _y^  the  pur- 
pose of  making  and  repairing  the  banks  and  mounds  in,  of,  and 
for  the  hedges  and  fences  of  such  customary  tenements.  || 

(F)  Hov/  to  be    construed  ;   and  to  what   Things  a 
Custom  shall  be  said  to  extend. 

T7  VERY  particular  custom,  that  is  derogatory  from  the  com-  R0Il.Abr.567, 
"^  mon  law,  is  to  be  construed  strictly,  because  as  far  as  the  j68.  n  Mod! 
particular  custom  hath  not  derogated  from  the  law,  the  general  ^^°-    '7*^  tit. 
custom  of  the  whole  kingdom  ought  to  prevail;  and  we  are  not  ^'^"^^^'"^• 
to  presume  that  the  particular  custom  goes  further  than  by  no- 
torious facts  may  appear. 

If  the  inhabitants  upon  a  common  have  used,  time  out  of  R0Il.Abr.567. 
mind,  Sfc,  to  dig  clay  in  the  said  common  of  their  lord,  for  the  Cro.  Eliz.  434. 
reparation  of  their  houses  standing  upon  the  said  common,  and  ^^^^r,  411. 
a  stranger  digs  clay  in  the  common,  the  inhabitants  cannot  take  f^^wwS' 
this  clay  from  him,  tor  this  is  not  {b)  within  their  custom.  habitants  have 

used  to  have 
common  to  their  houses,  this  extends  not  to  a  new  house.     Ov.en,  4. 

If  the  custom  of  a  manor  be,  that  if  any  copyholder  in  fee  sur-  Roll.Abr.568. 
renders  out  of  court,  and  he  to  whose  use  it  is  surrendered  does  Cro.  Eliz.  789. 
not  come  in  at  the  court  to  take  his  copyhold,  after  three  pro-  ^^'^-  ^-  ^^y* 
clamations  made,  that  then  the  lord  may  seize  the  copyhold  as  '^*'  ^'■*3'"'n-404. 
forfeited;  and  a  copyholder  in  fee  surrenders  to  the  use  of  an- 
other 
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Cro.  Eliz.  803, 
adjudged. 


Style,  409. 
debated,  but 
no  resolution; 
c^  vide  Roll. 
Abr.  609. 

Raym.  58. 
Baker  and 
Berisford. 


Cro.  Eliz.  783. 
Roll.  Abr.  5  69. 


Ld.Rayn1.499. 
12  Mod.  371. 
5  Co.  82.  bee 
z  Jon.  204. 

II  Mod.  i6g. 
Fitsgib.  243. 


Other  for  life,  the  remainder  over  in  fee,  and  the  tenant  for  life 
does  not  come  into  court  to  take  his  copyhold,  after  three  pro- 
clamations made,  according  to  custom,  upon  which  the  lord 
seizes  the  copyhold  as  forfeited,  and  after  cestui  que  use  for  life, 
dies,  he  in  the  remainder  shall  not  be  bound  by  the  not  coming 
in  of  the  lessee;  for  the  custom  being  in  destruction  of  an  estate 
shall  be  taken  strictly,  and  shall  be  intended  of  tenant  in  fee  in 
possession,  and  not  of  him  in  remainder,  as  in  this  case. 

If  there  be  a  custom  in  London,  that  none  ought  to  inter- 
middle  with  the  art  of  a  weaver  there,  but  only  those  who  are 
free  of  the  guild  ;  if  a  stranger  receive  silk  in  London,  and  carry 
it  to  Hackney,  and  weave  it  there,  and  then  bring  it  back  again 
to  London,  and  receive  his  pay  for  it,  this  is  not  any  inter- 
meddling in  London  against  the  custom,  though  the  contract 
was  made  in  London. 

If  there  be  a  custom  in  the  town  of  Neuxastle  that  the  owners 
of  houses  in  fee-simple  there  may  devise  them  by  parol,  but  not 
tenants  in  tail,  and  a  man  be  seised  of  an  house  there  in  tail, 
remainder  to  himself  in  fee-simple,  he  may  devise  the  remainder; 
for  the  word  onsoner  is  general,  and  comprehends  all  ownerships. 

If  there  be  a  custom  within  a  manor,  that  the  wife  shall  be 
endowed  of  the  moiety  of  all  such  copyhold  lands  as  her  husband 
was  seised  of,  and  a  copyholder  die,  and  his  wife  be  endowed  of 
a  moiety,  and  his  son  and  heir  having  the  other  moiety  die,  the 
wife  of  the  son  shall  be  endowed  of  the  moiety  of  this  moiety  j 
for  this  is  directly  within  the  custom. 

If  there  be  a  custom  within  a  town  to  have  2d.  for  every  hide 
of  every  sheep,  cow,  or  ox,  that  is  killed  or  sold  within  the  said 
town,  and  for  non-payment  thereof  to  seize  the  hides,  S^x.,  the 
party  that  is  to  have  the  2d.  cannot  by  this  custom  justify  the 
tanning  the  hides  and  converting  them  into  leather. 

*General  customs  may  be  extended  to  new  things,  which  are 
mtJiin  the  reason  of  those  customs. 

It  is  a  general  rule,  that  customs  are  not  to  be  enlarged  beyond 
the  usage,  because  it  is  the  usage  and  practice  that  makes  the  la^v 
in  such  cases,  and  not  the  reason  of  the  thing.* 


Co.  Lit.  114 -b. 


Sid. 


Style, 


Dais. 
138. 
476. 

Raym.  59.  76, 
77.  Sid.  77. 
13  J.  Lev.  79. 


(G)  Custom,  how  destroyed. 

A  TITLE  gained  by  prescri)ition  or  custom  cannot  be  lost  by 
"^  interruption  of  possession  ten  or  twenty  years,  unless  there 
be  an  interruption  of  the  right,  as  by  unity  of  possession  of  a 
rent  or  common  and  the  land  charged  therewith,  of  an  estate 
equally  high  and  perdurable  in  both. 

If  Gavelkind  lands  are  held  in  socage,  and  the  tenure  is  after 
changed  into  knights  service,  yet  the  custom  is  not  altered,  for 
that  goes  with  the  land,  and  not  with  the  tenure. 

Lands  in  Kent  were  disgavelled  by  3 1  H.  8.  c.  3.  and  a  private 
art  made  2  &  3  E.  6.  enacted,  that  the  lands  of  Sir  Henry  Isles 

amongst 


(H)  Of  the  Mannei^  of  alleging  and  pleading  a  Custom. 

amongst  others,  sliould  be  from  thenceforth  to  all  intents,  con- 
structions, and  purposes,  as  lands  at  the  common  law,  any  cus- 
tom to  the  contrary  notwithstanding;  and  the  question  was, 
whether  these  lands  lost  by  these  statutes  all  their  other  qualities 
or  customs  belonging  to  Gavelkind,  as  well  as  their  partibility ; 
and  it  was  resolved  that  they  lose  only  their  partibility. 

If  lands  of  the  nature  of  Gavelkind,  or  Borough-English, 
escheat  to  the  crown,  and  are  enjoyed  in  several  descents,  and 
are  afterwards  granted  out  by  the  crown  in  knight's  service,  yet 
they  descend  in  Gavelkind  or  Borough-English  ;  for  the  law  of 
those  places  cannot  be  controlled  by  the  king's  charter,  or  altered 
without  an  act  of  parliament. 

II  Where  a  rectory  in  Kent^  which  formerly  belonged  to  one  of 
the  dissolved  monasteries,  had  been  granted  by  Hem-y  VIII. 
to  a  layman  to  be  holden  in  fee  by  knight's  service  in  capite ;  it 
was  determined  that  the  lands  were  descendible  according  to  the 
custom  of  Gavelkind,  but  the  tithes  according  to  the  common 
law^ ;  the  ancient  custom  not  attaching  upon  the  tithes,  because 
incapable  of  descent  till  the  time  of  the  dissolution  of  the 
monasteries. 

Where  a  custom  obtains  that  all  the  householders  in  a  parish 
shall  grind  at  a  particular  mill  all  their  corn,  which  shall  be 
used  ground  within  the  parish;  an  occupier  of  one  of  such 
houses  is  not  discharged  of  this  obligation  by  the  accident  of 
one  of  our  kings  having  been  formerly  seised  in  his  demesne  as  of 
feu  of  such  house  and  of  the  mill  at  the  same  time.  But  quare 
whether  the  obligation  would  not  have  been  extinguished  if  the 
king  had  inhabited  the  house.  || 
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2  Keb,  a  8  8. 
Hard.  325. 
Cotton  and 
Wiseman.  Fo 
the  reasons 
hereof,  vide 
tit.  Gavelkind 


Doe  V.  Bishop 
of  LandafF. 
a  N.  R.  491. 


Drake  v. 
Wigleswortii. 
Willes's  Rep. 
654. 


(H)  Of  the  Manner  of  alleging  and  pleading  a  Custom. 

A  CUSTOM  of  devising  lands,  Borough-English  or  Gavel- 
"^  kind,  may  be  alleged  in  a  city,  borough,  or  manor,  but  not 
in  an  upland  town,  that  is  neither  city  nor  borough ;  but  a  cus- 
tom to  have  a  way  to  the  church,  and  to  make  by-laws  for  the 
reparation  of  the  church,  and  well  ordering  of  the  commons,  and 
such  like  things,  may  be  alleged  in  an  upland  town,  that  is  nei- 
ther city  nor  borough. 

of  custom,  or  by  way  of  prescription,  vide  6  Co.  60.     Hob.  113.    Cro.  Eliz,  44 
.Style,  477.    Lev.  176.     Vent.  386.     3  Lev.  160.     Carth.  193.    4  Mod.  342. 
Supra  (A.) 

II A  custom,  being  in  derogation  of  common  right,  cannot  be  §hersom  y. 
alleged  generally  within  the  whole  kingdom,  or  for  all  persons,  Bostock,Fitzg, 
for  then  it  would  be  the  common  law.     Hence,  a  custom  for  all  j^^jj^^.ijn^ 
executors  to  be  sued  by  action  of  debt  in  the  Mayor's  Court  in  gi  ^93^' 
Jjondon^  was  adjudged  to  be  bad.     So,  of  a  custom  for  all  -per- 
sons for  the  time  being,  being  in  a  particular  parish,  to  play  at 
all  kinds  of  lawful  games,  sports,  and  pastimes  in  the  close 
of  A.  at  all  seasonable  times  of  the  year,  at  their  free  will  and 
(tbasure.  || 

Voi..n.  Pp  Acus- 


Co.Lit.llo.b. 

Hargr.  n.(2). 
But  as  to  the 
manner  of  lay- 
ing a  custom, 
and  the  dif- 
ference be- 
tween alleging 
a  thing  by  way 
I.     Poph.  201. 
a  Lutw.  1317. 


H. 
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Sid.  237.  Keb.  A  custom  for  a  way  was  laid  quod  talis  habetur  comiietudo  quod 
^"tI    f  quilihet  inhabitans  haberety  S^c.^  and  the  court  held  it  naught,  for 

would  do  ^^  should  be  laid  by  way  of  fact  triable,  viz.  tempore  aijus  cotitru' 
m  a  declara-     riuni,  Sfc,  usifuerunt  habere.  * 
tion.     The  latter  is  proper  in  a  plea,  &c. 

Co.Lit.  i75.b.  Tlie  law  takes  notice  of  the  {a)  customs  of  Gavelkind  and 
(rt)  But  as  to  Borough- English,  and  therefore  it  is  sufficient  to  allege  generally 
as  are'^no  palt  ^^^^^  ^^^^  ^^^*  ^^'^  °^  ^^^  nature  of  Gavelkind,  Sfc.  But  other 
thereof,  but  private  customs  must  be  set  forth  in  pleading,  that  the  judges 
merely  colla-    may  be  apprized  of  them,  and  where  they  obtain,  and  so  give 

teral,  they        their  decisions  with  a  proper  regard  to  them. 

must  be  shewn  ° 

in  pfeading,  as  that  the  lands  are  devisable.    Lev.  80.    Raym.  77.     Sid.  77. 138.    Cro.  Car. 

562. So,  if  a  man  would  entitle  himself  to  be  tenant  by  the  curtesy,  without  having  issue, 

or  a  woman  to  have  dower  of  a  moiety,  it  ought  to  be  shewn  specially,  that  time  out  of  mind, 
&c.     Sid.  77.    a  Sid.  154. 

Godb.  183.  One  prescription  or  custom  may  be  pleaded  against  another, 

s  Mod.  104.  where  they  are  not  inconsistent,  but  a  prescription  pleaded  against 
^^}  n"^.^^'!*u     another  is  not  good  without  a  traverse,  [b) 

558.565.  Yclv.  315.  Bulst.  115.  8  Co.  137.  Cro.  Car.  432.  Jones,  375.  (i)  [One  custom 
rnay  be  pleaded  to  another  without  a  traverse,  where  the  latter  is  not  inconsistent  with,  but 
only  a  quulification  of  the  former,  Kenchin  v.  Knight,  cited  2  Wils.  loi.]  [[If  the  lord  set 
up  a  custom  to  have  the  best  live  or  dead  chattel  as  a  heriot,  qiuere  whetlier  the  tenant  may 
not  modiiy  that  custom  by  pleading  another,  that  the  homage  shall  assess  a  compensation  in 
lieu  olthc  heriot.    Parkin  v.  Radclifle,  i  Bos.  &  Pull.  282. || 

9  Co.  59.  If  one  prescribes  lo  have  a  way  over  the  land  of  J5.,  to  his 

freehold,  JB.  cannot  prescribe  to  stop  it. 

a  Ld.  Raym,         *A  custom  ought  not  to  be  laid  in  the  negative.  i 

869.  Y 

3  Ld.  Raym,         In  an  action  brought  upon  a  custom,  it  shoidd  be  sheuon  what 

ii'34«  the  custom  is,  otherwise  it  is  not  maintainable.* 
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I  Co.  127.  npHE  ancient  city  of  London  being  the  metropolis  and  chief 
town  for  trade  and  commerce  within  the  kingdom,  it 
was  necessary  that  it  should  have  certain  customs  and  privileges 
for  its  better  government ;  which,  though  derogatory  from  the 
general  law  of  the  realm,  yet,  being  for  the  benefit  of  the 
citizens,  and  for  the  advantage  of  those  who  trade  to,  and  there- 
from, have  not  only  been  allowed  good  by  the  judgments  and 

(c)  Magna       resolutions  in  the  superior  courts,  but  {c)  have  also  been  con- 

^Rkh'  ^  &      firmed  Iby  several  acts  of  parliament.  * 

—  On  a  certiorari  to  the  mayor  and  aldermen  to  certify  a  custom,  the  recorder  certifies  ore 

cntm,  and  then,  oa  raotion,  delivers  in  the  fcrtiorm,  with  9,  written  copy  of  the  return  aru- 

nexed; 
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uexed;  the  writ  is  filed,  and  the  return  recorded.  Pliimmer  v.  Bentham,  i  Bur.  248. — If  it 
Is  not  surmised  in  the  pleadings,  that  a  custom  ought  to  be  tried  thus,  it  shal  be  tried  by  the 

1  ounty.  Ibid.  [When  a  custom  has  been  once  certified  by  the  recorder,  the  rouns  must  take 
notice  of  it.  They  cannot  have  it  certified  over  again.  Per  Lord  Man-ifield,  Dougl,  380. 
However,  if  they  are  dissatisfied  with  a  certificate,  they  may  send  it  to  be  rc-consid'  red. 

2  Ves.  592.]  ||The  city  cannot  return,  that  it  does  not  appear  to  them  whether  there  is  ^ich 
a  custom  or  not ;  nor  inay  they  send  their  books  for  tlie  nispection  of  the  court,  I.  ..vuig  it  to 
the  court  to  determine  the  custom  from  precedents  and  cases.  Mosel.  7.||  [As  the  recorder 
certifies  the  return  ore  tenus,  he  is,  of  course,  not  bound  to  sign  the  copy  of  it.  3  P.  Wnr .  x-j. 
If  the  certificate  be  false,  an  action  lies  against  the  mayor  and  aldermen,  and  not  against  tae 
recorder;  for  it  is  their  certificate  by  the  recorder.     Hob!  87.] 

As  these  customs  are  of  various  and  different  kinds,  I  shall 
consider  them  under  the  following  division. 

(A)  Of  the  Customs  o?  London  in  general. 

(B)  Of  the  Custom  o?  London  in  respect  to  Orphans. 

(C)  Of  the  Custom  of  London  in  respect  to  a  Free- 

man's Estate  :  And  iierein, 

1 .  What  shall  he  esteemed  s^ich  an  Estate  as  "joill  be  subject 

to  the  Custom,  and  what  DispositioJi  a  Freeman  maij 
make  thereof. 

2.  Of  the  Children's  Part,  and  herein  of  Survivorship,  Ad- 

vancement, and  bringi?ig  into  Hotchpot. 

3.  Of  the  Wife's  Part,  and  'what  shall  bar  her  thereof 

4.  Of  the  Legatory,  or  dead  Man's  Share. 

(D)  Of  the  Custom  of  London^  as  it  relates  to  Feme 

Coverts. 

(E)  As  it  relates  to  Masters  and  Apprentices. 

(F)  As  it  relates  to  Landlords  and  Tenants. 

(G)  Of  the  Customs  of  London  which  are  in  further^ 

ance  of  Justice,  and  for  the  more  speedy  Re- 
covery of  Debts. 

(H)  Of  the   Custom  of  Foreign  Attachment:  And 
herein, 

1.  Of  the  Natin-e  of  the  Debt  or  Duty  which  may  be  attached, 

2.  In  whose  Hands,  and  at  what  Time  the  Attachment  may 

be  made. 

3.  Of  the  Form  of  the  Proceedings  in  a  Foreign  Attachment. 
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I 


F  a  freeman  forestalls  fish  coming  to  a  market  within  the  city,  Vent.  11^. 
and  upon  complaint  to  the  court  of  aldermen,  he  appears  The  City  of 
there  and  confesses  the  fact,  and  they  order  that  he  shall  desist,  London  and 

P  2  a»d  fudged. 
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(a)  Custom  to  and  he  will  not  promise  to  obey,  Sfc.  tliey  may  {a)  commit  hiia 
commit  for  re-  m^^jj  ]^g  signifies  to  the  court  that  he  will  conform ;  and  this  is  « 

fusing  to  serve  i        ,  ° 

on  the  livery    good  custom. 

good,     a  Lev,  200.     Raym.  447.    Mod.  10.    a  Keb.  555.    5  Mod,  156.  319. [So,  a  cu»- 

tom  to  exhibit  an  information  by  the  common  serjeant  for  opprobrious  words  spoken  of  an 
alderman,  and  on  conviction  to  fine  and  imprison,  is  good,  i  Ventr.  327.  2  Lev.  200. 
a  Salk.  425.  2  Ld.  Raym.  777.  7  Mod.  28.  But  a  custom  to  commit  in  such  case  in  the 
first  instance,  is  void.     Cro.  El.  689.]     So,  a  custom  to  disfranchise  for  contemptuous  words 

spoken  of  an  alderman,  is  void.     2  Lev.  200.     2  Salk.  426. To  imprison  for  distiu-bing 

the  election  of  a  warden  of  a  company,  and  for  not  promising  not  to  disturb  again.    Style,  78. 

dubitahir. To  imprison  until  he  takes  the  oath  of  an  alderman  of  Londoriy  a  good  cus- 

tom.     March,  179. 

Roll.Abr.556.       By  the  custom  of  Zo?if/o«,  a  freeman  or  citizen  might,  even 

Several  cases  before  the  statute  of  wills,   devise  his  lands  and  tenements,  of 

to  this  pur-  which  he  was  seised  in  fee-simple,  to  whom  he  pleased,  and  may 

^^r  %Co^'  ^^  ^^^^  ^™^  devise  the  same  i]i  mortmain,  notwithstanding  the 

127."  S.  P.  statute  of  mortmain,  Sfc. 

7  H.  6.  32.  b.        By  the  custom  of  Z/onc?ow,  no  attaint  lies  for  a  false  verdict 

Roll.Abr.557.  given  in  London. 
S.C. 

S. P. C.I 80.  A  citizen  of  ZiOM^ow,  upon  an  appeal  brought  by  him,  shall 

Fitz.  Coron.     not  be  obliged  to  wage  battle. 

411. 

Roll.Abr.557.  It  is  a  good  custom  in  London,  that  the  mayor  of  London 
^  *'^'^p?^°"'"'  may  take  recognizances  of  any  persons,  being  of  full  age,  or 
berlain  and"  women  unmarried,  {h)  (for  he  is  a  judge  of  record,)  although  the 
Thorp ;  but      debt  was  contracted  out  of  London. 

vide  Cro.Eliz.  186.  and  Leon.  130.  S.  C.  [where  Gawdy,  J.  held  the  custom  not  good,  be- 
cause it  extended  as  well  to  strangers  as  to  citizens.]  (6)  And  the  courts  above  will  take 
notice  hereof.    Leon.  284. 

Roll.  Abr. 55  7.  It  is  a  good  custom  in  London,  that  they,  time  out  of  mind, 
(c)  A  custom  have  had  the  (c)  measuring  of  coals  infra  jportum  London,  which 
that  all  fo-  ^^^  extends  from  Staines  Bridge  to  London  Bridge,  and  from 
wef  "h  at'the     thence  to  Gravesend,  and  from  thence  to  Yenland  and  Yendale. 

city  beam,  good.    Lev.  14,  15. And  a  by-law  founded  on  the  custom  of  London,  whick 

directs  that  no  freeman  shall,  under  a  certain  penalty,  sell  his  goods  unless  weighed  at  the 
city  beam,  is  good.  Salk.  352.  5  Mod.  156.  6  Mod.  123.  177.  i  Ld.  Raym.  498.  (rf)  For 
this  vide  4  Inst.  250.     Sid.  148. 

Roll.Abr.550.  By  the  custom  di  London  whores  are  to  be  carted,  and  there- 
{e)  Note,  that  fore  if  a  person  calls  a  woman  {e)  whore  {f)  in  London,  an  action 
it  hath  been  ^^  ^^  ^^gg  jjgg  \^  respect  to  the  punishment  they  are  subject  to 
fudged  of  late  ^X  'he  custom.  But  the  party  {g)  cannot  be  proceeded  against 
that  calling  '  in  the  spiritual  court  for  defamation ;  for  that  would  be  punish- 
one  bastard,  jng  him  twice  for  the  same  offence, 
or  6on  of  a 

whore,  or  calling  the  husband  cuckold,  was,  by  implication,  calling  the  mother  or  wife  a 
whore.  (/)  If  laid  in  London,  when  spoken  elsewhere,  the  defendant  may  plead  the  words 
were  spoken  at,  &c.,  and  traverse  the  speaking  in  London;  and  if  the  plea  is  refused,  may 

have  a  prohibition.    Lev.  116. That  the  action  must  be  brought  in  the  courts  in  London. 

Carth.  75.  {g)  Whether  in  such  a  case  a  prohibition  may  be  granted  after  sentence  ?  Carth. 
413.  [It  cannot,  unless  the  want  of  jurisdiction  appear  on  the  face  of  the  proceedings. 
Blacquiere  v.  Hawkins,  Dougl.  378.  In  the  caseof  Argyle  v.  Hunt,  the  court  could  not  judi- 
cially take  notice  of  the  custom  in  London,  for  an  action  to  lie  for  tlie  word  "  whore ;"  pro- 
bably. 
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•ably,  because  it  never  had  been  certified  by  the  recorder.  And  in  Stainton  and  wife  v.'  Jones, 
which  came  on  to  be  tried  before  Lord  Mnnsjield,  at  the  sittings  after  M.  zt,  G.  3.  at  Giiildkall, 
in  an  action  on  this  cnstom  for  calling  Slawlon's  wife  a  whore,  the  piaintitt's  were  nonsuited, 
not  being  able  to  prove  the  custom  to  cart  whores  in  London.  A  book  frotn  the  town  clerk's 
office  was  produced,  but  it  contained  no  account  of  such  custom.  Lord  Mamjteld  said,  that 
he  could  not  take  notice  of  the  custom  unless  proved.  It  was  stated  on  that  occasion,  that 
the  custom  had  never  been  proved  in  such  a  manner  as  to  maintain  an  action  in  Westminster 
Hall;  that  in  the  city  court,  the  action  is  maintained,  because  they  take  notice  of  their  own 
customs  without  proof.     Doug.  380.  notes  (95, 96.)] 

There  (a)  is  a  custom  in  London^  that  when  a  chaplain  keeps  »H.4.  i%.  b. 
any  woman  in  his  chamber  suspiciously,  a  man  may  come  to  his  Roll.  Abr. 
chamber  with  the  beadle  of  the  ward,  and  enter  the  chamber  ^a)Xhe\:u£tom 
and  search.  of  Lmdon, 

that  if  a  villain  abides  in  London  for  a  year  and  a  day,  that  he  shall  not  be  taken  nor  put  out 
by  writ  de  nativo  habendo,  nor  by  any  process  thereupon  issuing,  is  good.  7  H.  6.  3  a.  8  H.  6. 3. 
Roil.  Abr.  557.  S.  C.     Moor,  2.  pi.  4.  S.  P.  adjudged. 

By  the  custom  of  London,  if  a  man  put  a  horse  to  livery  to  Moor,  876. 
an  hostler,  and  the  horse  remain  so  long  there  that  he  eats  as  3  l^ulst.  271. 
much  as  he  is  worth,  in  that  case  the  hostler  may  call  in  four  ^^^'^"^'^ 
of  his  neighbours,  who  shall  appraise  the  horse,  and  value  also  (^^  But  if  a 
the  meat ;  and  if  they  think  that  the  meat  amounts  to  the  worth  man  leaves  se- 
of    the  horse,    or  more,  the   hostler   may   detain  him    as   his  veral  horses 
own  {b) ;  which  is  a  custom  arising  from  the  abundance  of  traffick  ^"ppp""^  £*^. 
with  strangers,  who  could  not  be  known  so  as  to  charge  them  ^/y,,^  ^^^\  t^g^ 
with  actions.  them  all  away 

except  one,  the  inn-keeper  cannot  retain  the  horse  so  left  till  he  is  satisfied  for  the  keeping^ 

of  the  other  horses,  unless  there  was  an  agreement  to  that  purpose.     Buht.207. So,  if 

A.  put  the  horse  of  B.  to  livery  to  an  hostler  in  London,  and  he  eat  out  his  head,  yet  cannot 
the  hostler  sell  him ;  for  all  customs  being  derogatory  to  the  common  law,  are  to  be  taken 
strictly;  and  there  is  no  custom  of  London  that  hath  gone  so  far  as  this  case,  to  authorise  one 
man  to  sell  and  convey  the  property  of  another,     a  Roll.  Abr.  85. 

It  was  (c)  anciently  insisted  upon,  that  by  custom  all  indict-  (c)  Cro.  Car. 

ments  and  proceedings  for  any  cause,  except  felony,  should  be  128. 

tried  and  determined  in  London,  and  not  elsewhere.     But  id)  it  ^  (,  ^^™'  "■*' 

,.11  ..,.  0  Mod.  230. 

seems  to  be  now  admitted,  that  a  certiorari  lies  to  remove  any  Hard.  409. 

indictment  from  London  ,-  but  {e)  it  is  said  that,  by  the  {/)  city  6  Mod.  246. 

charters,  the  tenor  of  the  indictment  only  shall  be  i-emoved,  and  '^yide  5  &  6 

not  the  indictment  itself.  /  n'^  u' "'  ^^" 

(e)  Keb.  252. 

Sid.  155.    (/)  That  by  the  city  charters  the  mayor  shall  be  a  principal  in  every  commission. 

3  Inst.  72.     2  Rich.  3.  11.  a. 

Besides  these  and  several  other  customs,  there  is  a  general  (g)  What  or- 

custom  which  is  usually  set  forth  by  the  city,  when  any  of  their  dmances,  h\- 

proceedings  is  called  in  question,  7'/~.   That  (g)  if  any  of  their  ]3y\^jrtue"of 

customs  heretofore  used  prove  hard  or  defective,  or  if  any  thing  this  custom, 

newly  arising  within  the  city,  where  remedy  was  not  before  pro-  arc  good,  &c. 

vided,  should  need  amendment,  in  either  of  these  cases,  the  "^^^^^"'I'^* 

mayor  and  aldermen  for  the  time  being,  with  the  assent  of  the  case^kinyyi, 

'    commonalty,  may  ordain  a  fit  remedy  thereunto,  so  as  such  or-  &c.  — That 

dinance  be  profitable  to  the  king,  for  the  profit  of  the  citizens,  none  but  a 

and  agreeable  to  reason.  freeman  shall 
"                                         p      -  exercise 
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exercise  a  trade,  and  that  a  freeman  bred  up  to  one  trade  may  exercise  another  of  the  same 
nature,  vide  Cro,  Car.  516.  Roll.  Rep.  10.  Saund.  311.  Sid.  427.  4  Mod.  145.  Vide  tit.  Bi/i 
Laws*.  —  *  By  various  charters  the  citizens  of  London  are  free  from  toll,  &c.  throughout  the 
kingdom,  are  excused  from  juries,  &c.  out  of  the  city.  [But  this  exemption  from  toll  can  be 
claimed  by  resident  freemen  only.  Rex  v.  Hanger,  3  Bulst.  Hargr.  Law  Tracts,  128.  Corpo- 
ration of  London  v.  Corporation  of  Lynn,  4  T.  Rep.  130.]  And  a  jury  of  citizens  may  waive 
their  privilege,  and  consent  to  be  sworn  on  a  trial  at  bar  in  Middlesex.     Lockyer  v.  East 

India  Company,     aWils.  136. As  to  the  erection  of  edifices,  a  man  may  heighten  his 

old  messuage,  or  house,  or  re-build  on  the  old  foundation  to  what  heighth  he  pleases,  but  of 
no  other  erection  or  building,  so  as  to  stop  his  neighbour's  lights.     Plummer  v.  Bentham. 

I  Burr.  248. [And  he  cannot  stop  ancient  lights  by  an  erection  upon  a  new  soil,  or  beyond 

the  old  foundation,  Priv.  Lond.  56.  For  the  repair  of  his  house,  a  man  may,  by  custom  in 
London,  set  his  poles  and  ladders  upon  the  soil,  or  house  of  another  adjoining.  But  he  can- 
not break  the  house  or  soil.     Id.  59.] As  to  the  buildings  see  further  11  G.  i.  c.  28.  & 

14  G.  3.  c.  78. [The  former  statute  is  confined  to  party-walls  between  houses,  and  does 

not  extend  to  party-walls  between  stables.     Rex  v.  Pratt,  4  Burr.  2298.] With  respect  to 

trade,  it  is  a  good  custom  that  the  porterage  of  corn,  roots,  &c.  belongs  to  the  city,  from 
Siaines  Bridge  to  Yenddl  in  Kent.,  and  the  by-law  is  good,  that  none  but  the  company  of 
free  porters  shall  carry  it,  on  penalty  of  ao^.     Fazakerly  v.  Wiltshire,  T.  7.G.     Ludlam  v. 

Bradley,  P.  13  G.  in  C.  B,     Robinson  v.  Webb,  T.  2  G.  2.  B.  R.     i  Stra.  462. It  is  a  good 

custom  that  persons  to  be  admitted  to  the  freedpm  be  obliged  to  swear  on  the  New  Testa-? . 
inent.    Rex  v.  Bosworth,  2  Stra.  1112. 

(B)  Of  the  Custom  of  London  in  respect  to  Orphans. 

Hob.247RolI.  TF  any  freeman  or  fi'eev/oman  die,  leaving  orphans  under  age 
z^^* Vi^°  ^•^'  unmarried,  the  custody  of  their  bodies  and  {a)  goods,  by  the 
siven  them  as  custom  of  London^  belongs  to  the  city,  and  their  executors  or 
a  legacy  by  administrators  must  exhibit  true  inventories  of  all  their  goods 
otherfreemen.  and  chattels,  and  must  {h)  bind  themselves  to  the  (c)  chamber- 
Hutt.  30.—  ]gjj^  jQ  ^Q  ygg  ^f  ^Q  orphans,  to  account  for  the  same  upon 
county.  Vent,  o^^h;  which  if  they  refuse  to  do,  they  may  be  committed:  also, 
180,  {h)  Al-  id)  if  the  ecclesiastical  court  will  compel  them  to  account  there, 
though  they  against  this  custom,  a  prohibition  lies, 
have  already 
acknowledged  a  judgment  at  common  law  for  the  securing,  &c.    Roll.  Abr.  550.     Hutt.  30, 

S.P. So,  although  they  have  given  security  in  the  prerogative  court,  yet  they  may  be 

compelled  to  give  new  security  to  the  chamber  of  London.  Roll.  Abr.  550.  (c)  For  which 
pui'pose  he  is  a  corporation,  and  such  securities  shall  go  to  his  successor,  who  may  sue  the 
same,  Cro. Eliz. 464.  {d)  4  Inst.  249.  S.P.  But  an  infant  may  waive  the  benefit  of  suing 
in  the  court  of  orphans,  and  file  a  bill  against  one  for  the  discovery  of  the  personal  estate. 
March,  107. 

Roll.Rep.316.  If  a  freeman  of  London  leaves  London,  and  resides  in  the 
^''^-^^^o-ycnt.  country,  yet  his  children,  though  born  out  of  London,  shall  be 
180.  Mod.  80.  iJi-^x.i.-  ? 

1  Vern.  no.      orphans,  and  subject  to  this  custom. 

S.P. 

Sid.  250.  If  such  orphan  is  taken  out  of  the  custody  of  such  person,  to 

Raym.  116-  whom  he  is  committed  by  the  court  of  orphans,  they  may  im- 
prison the  offender  till  he  produces  the  infant,  or  is  delivered  by 
course  of  law. 
2Lev.32.  The  Also,  by  this  custom,  if(^)  anyone,  without  the  consent  of 
Kmgand  Har-  ^.^jg  court  of  aldermen,  marry  such  orphan  {/)  under  the  age  of' 
178.  S  C.  twenty-one,  though  out  of  the  city,  they  may  fine  and  imprison 
I  Mod.  77,      him  for  non-payment  thereof;    for  if  the  custom  should  not 

extend 
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extend  to  marriages  out  of  the  city,  their  power  would  be  but  79-  '^-C 
in  vain.  ^')  Thougli 

not  a  ircciiian. 
Vent.  178.  Mod.  79.,  aiul  the  above  authorities.  (/)  Whether  the  marriage  was  before  or 
after  twenty-oiic,  tlie  husband  is  fineable,  and  may  be  committed  if  he  had  not  the  licence 
of  the  court  of  orphani.    Preced.  Cluui,  537. 

The  orphans'  money  in  the  chamber  of  London  is  not  a  mere  a  Vent.  340. 
depositum,  but  in  nature  of  a  debt,  or  chose  in  action,  which  [The  cham- 
does  not  vest  in  the  husband  by  the  marriage  of  such  orphan,  jnt'crest  fTtl  e 
nor  can  he  bequeatli  it  by  will.  money,  i  Ch.  Ca.  1S2.  S.  C. 

II  By  5  &  6  W.  &  M.  c.  I  o.  a  perpetual  fund  is  estabUshed  for  Lad  v.  Mayor, 
the  payment  of  interest  at  4/.  pet^  cent,  to  the  orphans  and  other  ^*^-  "[  ^'""' 
creditors  of  the  city  oi  hondon ;  which  fund,  from  the  year  1694    ^"''*  °*^  ''9* 
to  1712,  had  been  deficient  for  that  purpose,  but  since  that  time 
there  had  been  a  surplus :  it  was  holden,  that  the  surplus  should 
not  go  to  the  city,  but  should  be  applied  to  make  good  the  de- 
ficiencies of  the  former  years.  || 

(C)  Of  the  Custom  of  Loiidon  in  respect  to  a  Free- 
man's Estate :  And  herein. 

What  shall  be  esteemed  such  an  Estate  as  imll  he  subject  to  the 
Ctistoin,  and  'what  Disposition  a  Freeman  may  make  thereof. 

XJERE  it  is  necessary,  in  the  first  place,  to  take  notice,  that  F.N.B.  i2z. 

by  the  custom  oi  London^  if  a  freeman  oi  London  dies,  a  Inst.  33. 
leaving  a  widow  and  children,  his  personal  estate,  after  his  debts  ^^  Lg^  Tjo^** 
paid,  and   the  customary    allowance   for  his  funeral,  and  the  Chan.Ca.  aSj. 
widow's  chamber  being  first  deducted  thereout,  is,  by  the  custom  Hetl.  158. 
of  the  said  city,  to  be  divided  into  three  equal  parts,  and  dis-  Godb.49. 
posed  of  as  follows,  viz.  One-third  part  to  the  widow,  another  -Leon  30 
third  part  to  the  children  unadvanced  by  him  in  his  life-time,  Cro.  Eliz.  18^. 
and  the  other  third  part  such  freeman  may  dispose  of  by  his  will  Abr.Eq.  150. 
as  he  pleases;  but  if  a  freeman  of  London  has  no  wife,  but  has  .V"^"!^'  ^'^' 
children,  the  half  of  his  personal  estate  belongs  to  his  children,  gj^jjig  ^' 
and  the  other  half  the  freeman  may  dispose  of;  so  if  the  freeman  Biddle,  i8th 
has  a  wife  and  no  children,  half  of  his  personal  estate  belongs  to  March,  1718, 

his  wife,  and  the  other  half  he  may  dispose  of.  before  Lord 

•'         '■  Parker,  it  was 

said,  that  the  widow  is  entitled  to  the  furniture  of  her  chamber ;  or  in  case  the  estate  ex- 
ceeds ioool.  then  to  50/.  instead  thereof.     Vin.  Abr.  tit.  Customs  of  London,  (B.  3.  p.  2.)] 

This  custom  extends  only  to  the  personal  estate  of  the  free-  Abr.Eq.  150, 
tnan,  for  when  it  first  began,  the  citizens  of  London  had  no  re- 
gard at  all  to  a  real  estate,  for  they  did  not  suppose  any  freeman 
of  London  would  purchase  such  estate,  but  would  employ  his 
whole  fortune  and  stock  in  trade  for  the  benefit  of  commerce. 

But,  if  a  freeman  o{  London  hsL?,  a.  mortgage  in  fee,  this  shall  Chan.Ca.  aSj. 
be  counted  part  of  his  personal  estate,  and  will  be  subject  to  the  t^  mortgage 
custom.  ^  shall  be  paid^^ 
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out  of  the  personal  estate,  in  preference  to  the  customary  or  orphanage  part ;  because  the 
custom  of  London  cannot  take  place  till  after  the  debts  are  paid.     2  P.  Wms.  ^:^'^.'\ 

a  Chan.  Ca.  But  a  lease  for  years  waiting  on  the  inheritance  shall  not  be 

^^°-  Y^p""?'     reckoned  part  of  a  freeman's  personal  estate,  but  shall,  together 
c°^ed.  "    ^^'^^^^  ^^^  inheritance,  descend  to  the  heir  at  law. 

I  Vern.  61.  [Neither  shall  receipts  in  chemistry,  physick,  S,r.  be  reckoned 

part  of  his  estate.] 
Anmand  v.  Also,  if  a  freeman  of  Londoji  agrees  to  lay  out  money  in  the 

Honej^ood,     purchase  of  lands,  and  to  settle  the  same  on  his  eldest  son,  Sfc. 
Ch  n'c*        ^^^^  shall  not  be  reckoned  part  of  the  freeman's  personal  estate. 

118.  S.  C.J  for  by  the  agreement  the  money  is  to  be  looked  upon  as  lands  in  equity,  and  there- 
fore not  subject  to  the  custom. 

Abr.  Eq.  151.        On  the  marriage  of  ^.'s  daughter  with  A.,  a  freeman  oi  Lon- 
betweenGrice  don,  B.,  the  father,  settles  a  term  for  years  in  trust,  that  J.,  the 
and  Goodnig,  husband,  shall  receive  the  rents  and  profits  till  such  time  as  D. 
and  E.,  or  the  survivor  of  them,  should  otherwise  appoint,  and 
then  such  persons  as  they  should  appoint ;  and  for  want  of  such 
appointment,  for  such  persons  as  the  said  A.  by  will  should  ap- 
point ;  and  for  want  of  such  appointment,  then  in  trust  for  the 
executors   and  administrators  of  A.     The  trustees  having  made 
no  appointment,  the  question  was,  Whether  this  term  should 
go  according  to  that  appointment,  or  be  looked  on  as  part  of 
A.'s  personal  estate,  who  was  a  freeman  of  Loudon,  and  so  go 
according  to  the  custom  ?  and  the  court  was  of  opinion,  that  it 
was  not  to  be  looked  upon  as  part  of  ^.'s  personal  estate,  because 
it  was  never  in  him,  but  was  settled  by  his  wife's  father,  and 
therefore  not  subject  to  the  custom. 
Chan.Ca,3io.       If  a  freeman  of  London  is  made  both  executor  and  residuary 
per  Lord         legatee,  and  he  dies  before  he  has  made  his  election,  whether  he 
will  take  as  executor  or  legatee,  yet  the  legacy  must  be  considered 
as  such,  and  will  be  subject  to  the  custom  of  London. 
Lev.  227.  By  this  custom  a  freeman  could  [a)  not  by  will  dispose  of  such 

rh^^^c''^'^'  P^^'^  °^  ^^^  personal  estate  as  belonged  to  his  wife  or  children; 
(a)  It  is  said  ^"^  (^)  ©ven  dispositions  by  him  in  his  life-time  have  been  holden 
that  this  cus-    void,  especiallj'  when  they  appeared  to  have  been  made  in  fraud 

torn  of  the       of  the  custom,  and  with  a  view  to  defeat  it. 
ciiy  oi  Lo7idon, 

that  a  man  could  not  give  away  any  part  of  his  estate  without  the  consent  of  his  children,  is 
the  remains  of  the  old  common  law,  and  is  so  taken  notice  of  in  Br  acton;  but  it  being  found 
extremely  inconvenient  and  hard,  it  was  by  the  tacit  consent  of  the  whole  nation  abrogated 
and  grown  into  disuse ;  for  what  law  has  ever  been  made  to  repeal  it  ?  but  in  the  city  of 
London,  where  the  mayor  and  aldermen  had  the  cai-e  of  orphans,  they,  by  that  sole  authority 
and  power,  had  preserved  this  [)art  of  the  common  law  in  London,  which  is  disused  every- 
where else.  Pr.  Ch.  596.  (b)  But  for  this  vide  z  Lev.  130.  2  Vern.  98.  202.  612.  685.  Lev. 
227.    Pr.Ch.  17,50.    Abr.  Eq.  152. 

But  now  by  the  1 1  G.  I.  c.  1 8.  §  1 7.  it  is  enacted,  "  That  it 
"  shall  and  may  be  lawful  to  and  for  all  and  every  person  and 
"  persons,  who  shall,  at  any  time  from  and  after  the  first  day  of 
•'  June  1725,  be  made  or  become  free  of  London,  and  also  to 
"  and  for  all  and  every  person  and  persons  who  are  already  free 
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"  of  the  said  city,  and  on  the  said  first  day  of  June  1725  shall 

"  be  unmarried,  and   not  have  issue  by  any  former  marriage, 

"  [c)  to  give,  devise,  will,  and  dispose  of  his  and  tlieir  personal  {c)  [If  there 

•'  estate  and  estates,  to  such  person  and  persons,  and  to  such  ^Yf  1  ^®*"^  °^ 

«  use  and  uses  as  he  or  they  shall  think  fit."  rhljififvinTlt 

the  time  of  the  second,  the  death  of  such  issue  afterwards  will  not  prevent  the  custom  from 

attaching,  and  bar  the  widow  from  claiming  under  it.    Dansen  v.  Hawes,  Ambl.  276.] 

Provided  Jievaihelcss,  "  That  in  case  any  person,  who  shall, 
"  at  any  time  or  times  from  and  after  the  said  first  day  of  Jtme 
*'  1725,  become  free  of  the  said  city,  and  any  person  or  persons 
^  who  are  already  free  of  the  said  city,  and  on  the  said  first  day 
"  o^  June  1725  shall  be  unmarried,  and  not  have  issue  by  any 
"  former  marriage,  hath  agreed,  or  shall  agree  by  any  writing 
*'  under  his  hand,  upon  or  in  consideration  of  his  marriage,  or 
"  otherwise,  that  his  personal  estate  shall  be  subject  to,  or  be 
*'  distributed,  or  distributable,  according  to  the  custom  of  the 
"  city  of  London ,-  or  in  case  any  person  so  free,  or  becoming 
*'  free  as  aforesaid,  shall  die  intestate ;  in  every  such  case  the 
"  personal  estate  of  such  person  so  making  such  agreement,  or 
"  so  dying  intestate,  shall  be  subject  to,  and  be  distributed  and 
*'  distributable,  according  to  the  custom  of  the  said  city ;  any 
"  thing  herein  contained  to  the  contrary  in  any  wise  notwith- 
"  standing." 

[  A.  being  about  to  marry  an  orphan  of  the  city  of  London^  Frederick  v. 
agreed  with  the  court  of  aldermen,  in  consideration  of  the  mar-  Fiederick, 
riage,  and  of  their  giving  their  consent  thereto,  to  take  up  his  ^g,  p"^''^''' 
freedom  within  a  certain  time,  which  time  he  survived,  but  died  s,c.        '  ' 
without  performing  his  agreement.     It  was  decreed,  that  he  was 
in  equity  to  be  taken  as  a  freeman,  and  therefore  his  personal 
estate  was  to  be  distributed  according  to  the  custom,   notwith- 
standing he  had  by  will  made  a  different  disposition  of  it.     It 
was  said  by  the  chancellour,  that  the  agreement  being  entered 
among  the  orders  and  proceedings  of  the  court  of  aldermen, 
and  that  court  being  a  court  of  record,  it  became  matter  of 
record. 

If  a  freeman  disposes  of  his  property  in  such  manner  as  not  to  Smith  v.  Tei- 
take  place  till  after  his  death,  it  is  a  fraud  upon  the  custom,  and  lo^^^'  ^  •^*^''- 
the  property  shall  be  subject  to  it.  ^^'  ^'^'^' 

So,  if,  several  years  before  his  death,  he  purchases  a  leasehold   Coomes  v. 
estate  for  40  years,  in  the  joint  names  of  himself  and  wife,  it  is  Elli"?>  3  Atk. 
a  fraud  upon  the  custom,  and  the  estate  shall  be  applied  as  the  ^'^^' 
rest  of  his  property. 

A  freeman  of  very  advanced  age,  ill  of  the  gout,  two  days  be-  Tomkins  v. 
fore  his  death,  by  deed  of  the  same  date  with  his  will,  assigned  Ladbroke, 
part  of  his  personal  estate  in  trust  for  the  separate  use  of  his  '^^^'^•59^- 
daughter,  and  directed  that  she  should  not  have  power  to  give 
it  to  her  husband.     She  had  married  without  consent,  but  the 
father  had  been  reconciled  to  her  and  her  husband.     The  deed 
was  not  delivered  to  the  daughter.     Lord  Hardvcicke  held  it  to 
be  a  testamentary  disposition  in  fraud  of  the  custom,  and  that  it 
was  competent  to  the  husband  to  dispute  it ;  but  he  would  not 

allow 
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allow  him  to  take  the  wife's  customary  part,  without  making 
a  settlement  upon  her.] 

II A  freeman,  while  he  was  languishing  on  his  death-bed,  as- 
signed by  deed  executed  his  personal  estate  in  trust  for  himself 
for  life,  and  then  for  the  benefit  of  his  grandchildren.  The  deed 
was  set  aside  as  to  a  moiety,  because  he  had  not  entirely  dis- 
missed himself  of  the  estate  in  his  life-time;  and  because  being 
made  so  recently'  before  his  death,  it  was  merely  a  donatio  mortis 
cmisd,  and  in  its  nature  a  testamentary  act,  though  in  form  a 
deed. 

A  voluntary  judgment  given  by  a  freeman,  payable  three 
months  after  his  decease,  shall  not  prevail  as  to  the  widow's  cus- 
tomary part;  but  after  payment  of  debts,  it  will  bind  the  lega- 
tory part.  II 


Abr.Eq.  154. 


(6)2Salk.426 
Pr.  Ch.  207. 


2.  Of  the  Children's  Part ;  and  herein  of  Survivorship^  Advance^ 
menty  and  bringing  into  Hotchpot. 

It  has  been  already  observed,  that  the  children  of  a  freeman 
of  London  are  entitled  to  the  third  part  of  his  personal  estate,  in 
case  he  dies  leaving  a  wife,  and  to  a  moiety  in  case  he  dies 
(a)aSalk.426.  leaving  no  wife:  but  (a)  this  custom  does  not  extend  to  grand- 
Vern.397.S.P.  children;  and,  therefore,  if  a  freeman  of  Z/0/ic?ow  has  two  sons, 
and  the  eldest  dies,  leaving  a  son ;  the  grandchild,  though  in 
law  a  representative  of  the  son,  shall  have  no  part  by  the 
custom. 

But  a  posthumous  child  shall  come  in  with  the  rest  of  the 
children  for  a  customary  share  of  a  freeman  of  LondoiH^  personal 
estate. 

If  a  city  orphan  dies  before  twenty-one,  his  orphanage  part 
survives  to  the  other  orphans,  and  he  can  make  {h)  no  disposi- 
So  certified  by  ^^^^  ^^^  |^,^,  ^jj|  j.^  contradict  it ;  but,  if  he  dies  after  twenty-one, 
Pr  Ch  c^7.  ^^  which  time  he  might  by  will  have  disposed  of  it,  there,  though 
S.P. — 2  Vera,  he  die  intestate,  it  shall  go  according  to  the  statute  of  distribu- 
5^9.  s.  P.  See  tions,  between  his  mother  and  surviving  brothers  and  sisters. 
3  Will.  Rep. 

318.  in  a  note  S.  C.  cited.  Although  he  devises  it  away  at  the  age  of  17.  (c)  But,  if  a  man 
marries  an  orphan,  who  dies  under  twenty-one,  her  orphanage  part  shall  not  sunive  to  the 

other  children,  but  shall  go  to  the  husband.     Vern.  88.     But  vide  Pr.  Ch.  537.  cow/. [If  a 

man  maiTies  an  orphan,  and  dies ;  his  representatives  are  not  entitled  to  any  part  of  what  was 
his  wife's  customary  share,  but  the  whole  belongs  to  the  wife.  Vin.  Abr.  tit.  Customs  of  Lon- 
don, (B.  10.)  18.] 

Abr.  Eq.  156.  But,  if  a  freeman  of  iowc^ow  dies,  leaving  two  daughters  and 

pi.  8.  Loeffes  a  wife,  and  one  of  the  daughters  dies  before  twenty-one,  though 

and  Lewen,  gf^g^,  ^  division  and  partition  of  the  personal  estate,  yet  the  sur- 

Pr  Ch  ^^  viving  sister  shall  have  the  whole  of  the  orphanage  part. 

3/0- 372- 

Pr.  Ch.  537.  But  this  custom   of  survivorship  holds  only  with  respect  to 

the  orphanage  part  belonging  to  such  child ;  and  therefore  if  he 
by  survivorship  hath  the  part  of  any  other  brother  or  sister,  such 
part  shall  go  according  to  the  statute  of  distributions. 
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If  the  daughter  of  a  citizen  oi  London  marries  in  his  life-time,  Fodenv.How- 
against  his  consent,  imless  the  father  be  reconciled  to  her  before  lett,Vern,354. 
his  death,  she  shall  not  have  her  orphanage  share  of  his  personal  ^'hancelJo^'^'* 
estate :  and  it  would  be  unreasonable  to  take  the  custom  to  be  Yet  in  Hill  v. 
otherwise.  Bkcket,  Cases 

temp.  Finch. 
248.,  it  is  said,  the  recorder  certified  that  there  was  no  such  custom.     ||But  in  Harvey  v. 
Aston,  I  Atk.  361.  and  Com.  Rep.  749.,  the  custom  is  referred  to  by  Lord  Hardwicke  and 
Mr.  Justice  Comyns.\\ 

By  the  laws  and  customs  of  the  city  of  Londouy  if  any  free-  Abr.  Eq.  154, 
man's  child,  male  or  female,  be  married  in  the  life-time  of  his  155-  Certified 
or  her  father,  by  his  consent,  and  not  fully  advanced  to  his  or  accordingly  in 
her  full  part  or  portion  of  his  or  her  father's  personal  or  custom-  chace  and 
ary  estate,  as  he  shall  be  worth  at  the  time  of  his  decease,  then  Box,  i  Ld. 
every  such  freeman's  child,  so  married  as  aforesaid,  shall  be  ex-  Raym.  484. 
duded  and  debarred  from  having  any  further  part  or  portion  of  ^'  ^'  Y^'^^.^^" 
bis  or  their  said  father's  personal  or  customary  estate,  to  be  had  .  ^^  g  p  p^  ' 
at  the  time  of  his  decease,  except  such  father,  by  his  last  will  and  Ch.  269. 
testament,  or  some  (a)  other  writing  by  him  written,  and  signed  («)  [It  is  said 
with  his  name  or  mark,  shall  declare  and  express  the  value  of  tobesufficient, 
such  advancement  [b) ;   and  then  every  such  child,  after  the  jedare  the 
decease  of  his  or  her  said  father,  producing  such  will  or  other  same  by  any 
writing,   and  bringing  such  portion  so  had  of  his  or  her  father,  writing  under 
or  the  value  thereof  into  hotchpot,  shall  have  as  much  as  will  JV^  "^"  .'  ^^" 
make  up  the  same  a  full  child's  part  or  portion  of  the  customary  j^  an^ alma- 
estate  his  or  her  said  father  had  at  the  time  of  his  decease,  not-  nack,  or  else- 
withstanding  such  father  shall,  by  any  writinjj  under  his  hand  and  where.  Green's 
seal,  declare  that  such  child  was  by  him  fully  advanced,  (c)  rrivu.oti.ona. 

Delevar,  cited  in  i  P.  Wnis.  642.  it  is  said  to  be  sufficient;  though  written  by  the  father's 
book-keeper,  or  serimnt.  But  the  reporter  adds  a  qucere.  (b)  The  ground  of  requiring  the 
value  of  the  advancement  to  appear  in  this  manner,  is,  partly  by  reason  of  the  difficulty  of 
taking  an  account  after  such  a  length  of  time,  but  principally  because  it  cannot  be  known, 
what  is  to  be  brouj^ht  into  hotchpot ;  and  if  it  does  not  appear  what  the  sum  was,  the  other 
children  may  be  wronged.  Per  Lord  Hardwicke,  i  Ves.  16.]  (c)  Where  the  husband  and  his 
wife,  who  was  a  city  orphan,  in  consideration  of  100/.  executed  a  release  of  their  customary 
share  to  the  father,  it  was  holden,  that  they  were  barred  from  demanding  any  further  share, 
and  that  this  release  was  no  writing  under  the  father's  hand  signifying  the  advancement. 

Pr.  Ch.  594. [So,  where  the  daughter  only,  being  of  full  age,  had,  upon  her  marriage,  for 

a  valuable  consideration,  released  her  customary  share.    Lockyerv.  Savage,  a  Str.  947. 

So,  if  the  wife  be  under  age,  and  the  husband  and  she,  in  consideration  of  a  marriage  portion, 
covenant  to  release  her  orphanage  share,  the  husband's  covenant  is  considered  in  equity,  on  a 
bill  against  the  husband  and  wife  for  a  specifick  performance  of  the  articles,  as  an  absolute 
release,  and  will  extinguish  the  wife's  right.  By  an  old  law  in  the  city,  called  Judd's  law,  a 
husband  is  authorized  to  agree  with  the  wife's  father,  though  she  be  under  age.  Medcalfe 
V.  Medcalfe,  2  Atk.  63.  But  the  release  extorted  by  a  father  from  his  son,  merely  for  the  sake 
of  maintenance,  and  not  for  his  advancement  in  marriage  or  trade,  is  absolutely  void,  as  a 
fraud  upon  the  custom.  Heron  v.  Heron,  a  Atk.  160.  So,  if  a  father  who  has  children,  some 
of  age,  some  under  age,  take  a  release  from  those  who  are  of  age,  the  release  is  void ;  for  if 
the  inlants  do  not  consent  when  they  come  of  age,  they  may  engross  the  whole  orphanage 
part  in  exclusion  of  the  rest.  Morris  v.  Burroughs,  1  Atk.  399.  "Where  a  daughter  accepts 
a  legacy  of  10,000/.  left  her  by  her  father,  who  recommended  it  to  her  to  release  her  right  to 
her  orphanage  part,  which  she  does  accordingly ;  if  the  orphanage  part  be  much  more  than 
her  legacy,  though  she  was  told  she  might  elect  which  she  pleased,  yet,  if  she  did  not  know 
she  had  a  right,  first  to  inquire  into  the  value  of  the  personal  estate,  and  the  quantum  of  the 
orphanage  part  before  she  made  her  election,  this  is  so  aiaterial  that  it  may  avoid  her  release. 
Fusey  v.  DesbouyrJe,  3  P.  Wms.  316.] 

A  free- 
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A  freeman  of  London  having  advanced  his  daughter  with  a 


portion,  and  intending  to  exclude  her  from  any  farther  share 


Abr.Eq.  155. 
Bright  and 

^""d^'rWhcre  ^°^  some  displeasure  taken  against  her)  made  his  will,  and  there- 
adiiW,  though  ^1  reciting  that  he  had  advanced  her  with  300/.  and  {a)  upwards, 
an  cnly  child,  gave  her  55.  and  no  more,  and  died  :  yet  after  his  death,  the 
daughter  on  a  bill  brought  to  have  the  said  300/.  made  up  a 
moiety  of  his  estate  (he  having  no  other  child,  and  the  custom 
not  extending  to  grandchildren)  had  a  decree  accordingly;  for 
the  words,  and  upwards,  are  cerium  in  incerto,  and  not  to  be  re- 
garded, though  it  was  objected  it  might  be  1000/.  or  2000Z.  or 
any  other  sum  above  300/. 


is  advanced, 
and  the  quaji- 
tuni  of  the  ad- 
vancement 
does  not  ap- 
pear, he  shall 
be  deemed 


/«%  advanced. 

Cleaver  v.  Spurling,  z  P.  Wms.  527.  Fawkner  v.  Watts,  i  Atk.  406.  Elliot  v.  Collier,  3  Atk. 
526.  I  Ves.  15.  S.  C.  I  Wils.  168.  S.  C.  And  advancement  in  marriage  with  a  first  husband 
■who  died  in  the  father's  life-time,  is  a  bar  to  a  second  husband,  i  Atk.  406.]  (a)  Where  the 
father  by  his  will  declared  that  he  had  given  1000/.  to  one  of  his  children,  looo/.  to  another,  &c. 
in  full  of  their  orphanage  part  by  the  custom,  such  declaration  is  sufficient  to  let  them  into 
their  full  customary  shares,  on  bringing  these  suras  into  hotchpot ;  but  it  seems  that  the  parties 
concerned  are  not  so  far  concluded  by  this  declaration,  but  may  give  in  e\ddence  that  more 

was  received  by  the  children  than  thus  expressed.     Pr.  Ch.  470. 471. [Parol  e\'idence  of 

the  father's  declarations  with  respect  to  the  advancement,  can  in  no  case  be  received  :  but 
declarations  of  the  husband,  or  of  the  wife  during  the  coverture  of  the  first  husband,  are  admis- 
sible.    I  Atk.  407.] 

Chan.  Ca.  160.  A  {b)  settlement  of  a  (c)  real  estate  on  a  child,  is  no  advaiice- 
{b)  A  devise  of  nient,  nor  to  be  brought  into  hotchpot. 

the  real  estate 

to  a  chUd,  does  not  bar  such  child  of  the  customary  share,  a  Vern.  753.  [But,  where  a  free- 
man by  will  charged  1500/.  on  his  real  estate  for  his  daughter ;  and  gave  her  a  share  oi  his  per- 
sonal estate ;  the  court  would  not  allow  her  to  take  the  sum  charged  on  the  real  estate,  and  also 
claim  an  orphanage,  but  put  her  to  abide  entirely  by  the  will,  or  by  the  custom.     Cowper  v. 

Scot,  3  p.  Wms.  119.] (c)  Or  money  agreed  to  be  laid  out  in  the  purchase  of  lands.     Vern. 

345.    2  Chan.  Ca.  118.     Abr.  Eq.  15 2. 


Abr.  Eq.  250. 
Feast  and 
Feast, 


Car  vj  Car, 
3  Atk.  277. 


Wgyland  v. 
Weyland, 
2  Atk.  63  a. 


Cowper  V. 
Scot,  3  p. 
Wms.  119. 


If  upon  a  marriage  treaty  A.  a  freeman  of  London,  covenants 
to  leave  his  wife  2000/.  at  his  death,  2000/.  to  his  eldest  son,  and 
1000/.  a-piece  to  his  younger  children,  and  dies,  leaving  several 
younger  children ;  the  1000/.  a-piece  to  the  younger  children 
being  due  only  by  covenant,  is  a  debt  on  the  personal  estate, 
and  not  being  to  be  paid  till  after  the  father's  death,  is  no  pro- 
vision or  advancement  within  the  custom  of  London,  to  bar  them 
of  their  customary  or  distributory  shares. 

[If  a  freeman  by  will  gives  200/.  to  his  son,  and  in  his  life 
pays  him  20c/.,  and  takes  a  receipt  in  full  for  what  was  intended 
him  by  the  will,  this  shall  be  considered  as  an  advancement,  and 
brought  into  hotchpot. 

Where  a  father,  upon  the  marriage  of  his  son,  settled  5000/. 
S.  S.  annuities  upon  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  son  for  life,  remainder  to  his  son's  wife  for 
life,  remainder  to  the  issue  of  the  marriage ;  it  was  holden,  that 
the  son,  to  entitle  himself  to  a  share  of  the  father's  personal 
estate,  must  bring  the  whole  5000/.  and  not  tlie  value  of  his 
estate  in  it  for  life  only,  into  hotchpot. 

If  a  man  makes  an  executor  in  trust,  and  devises  his  personal 

estate  among  his  seven  children,  and  four  of  them  are  advanced 

bv  him  in  his  life-time,  and  one  of  them  dies  before  the  testator  ; 

^  '  the 
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the  children  advanced  shall  have  their  share  of  this  seventh  part, 
witliout  bringing  what  they  have  received  into  hotclipot.] 

If  a  freeman  of  London  advances  a  child  in  part,  by  a  portion  Vern.  345. 
which  is  to  be  brought  into  hotchpot,  such  portion  or  advance-  *  Vern.  381. 
ment  must  be  brought  into  the  orphanage  part  only.  2Salkwia6.S.P. 

And  therefore  if  there  be  but  one  child,  who  has  been  in  part  a  Vern.  234. 
advanced  by  the  father  in  his  life-time,  such  child  shall  not  bring  ^^°-  *"^  * 
his  part  into  hotchpot,  there  being  none  in  equal  degree  with  p^rTf'it  wei 
^"JW.  to  be  brought 

in,  it  must  fall  again  into  the  child's  part,  [a  P.  Wras.  526.  Ambl.  189.  S.  P.  See  City  v. 
City,  z'Lt\.\2,o,  iemb.  contr.  But  see  also  Lord  //ar(t«/jd:e's  remark  on  that  case  in  a  V*». 
J95-] 

[Sums  of  money,  however  small,  if  given  as  advancement,  Morris  v. 
must  be  brought  into  hotchpot ;  but  trivial  sums  given  as  pre-  Burroughs, 
sents  shall  not.  '  ^^'' 

So,  small  sums  given  occasionally,  or  maintenance  money  or  Hender  y. 
allowance,  at  the  university  or  for  travelling,  shall  not  be  deemed  ^°^^'  3  P- 
part  of  a  child's  advancement,  nor  shall  money  given  with  him  ^'"•Z'^-l- 
as  apprentice. 

A  gold  watch,  or  wedding  clothes,  are  no  advancement,  nor  a  Elliott  v.  Col- 
gift  of  50Z.  in  money,  where  the  orphanage  share  is  considerable.  "er,3  Atk.516. 
Neither  is  consent  to  a  daughter's  marriage  any  bar  to  her,  '  "'' 

where  the  quantum  does  not  appear  under  the  father's  hand. 

Where  a  freeman  had  two  daughters,  A.  and  i?.,  and  on  ^.'s  Hume  v.  Ed- 
marriage  gave  2000/.  and  a  bond  for  2000/.  more  at  his  death,  wards,  3  Atk 
and  afterwards  gave  her  428^.  to  buy  a  house,  which  was  done;  '*^°* 
and  B.  married  without  his  consent,  but  he  was  afterwards  re- 
conciled to  her,  often  stayed  weeks  with  her,  and  gave  her  pre- 
sents from  time  to  time  to  about  500/.  but  no  advancement;  it 
was  decreed,  that  A'%  2000/.  and  2000Z.  should  be  brought  into 
hotchpot,  but  not  her  428/.  nor  ^.'s  500/. 

If  a  father  buy  an  office,  though  but  at  will,  or  a  commission,  Norton  v.Nor- 

it  is  an  advancement.  ***°'  3  P-  Wms, 

317.  note  O. 

So,  if,  some  years  after  the  marriage  of  a  freeman's  son,  the  Hearne  v.  Bar- 
parents  on  both  sides  meet,  and  agree  to  advance  200/.  a-piece  berjjAtk.aij. 
to  lie  by  till  they  can  purchase  a  commission  in  the  army  for  ^"    s^d^that 
him,  this  is  an  advancement,  and  bars  him  of  his  orphanage  judd's  law 
share.]  which  was  a^ 

act  of  common  council  in  the  time  of  Henry  the  6th,  does  not  make  it  a  bar  unless  it  was  an 
advancement  upon  marriage. 

3.  Of  the  Wife's  Part,  and  ischat  shall  bar  her  thereof. 

Tlie  widow  of  a  freeman  oi^  London,  by  the  custom,  is  entitled  Hetl.  158. 

to  her  widow's  chamber,  and  to  a  moiety  of  his  personal  estate  Vern.  133. 

if  he  leaves  no  child,  and  to  a  third  part  in  case  he  leaves  any  ^^'  ^^'  ^^^' 
child  or  children. 

But,  if  a  woman,  upon  her  marriage,  accepts  a  settlement  out  Pr.  Ch.  us, 

of  the  («)  freeman's  personal  estate  (6),  such  compounding,  as  it  326,  «S;c.  Abr, 

is  called,  shall  (c)  bar  her  customary  share.  S'lithou^h 

the 
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the  composition  or  sum  to  be  paid  her  was  part  of  her  own  fortune.  Pr.  Ch.  317.  {b)  Thougfl 
no  notice  was  taken  of  the  custom.  Abr.  Eq.  159.  (c)  Where  she  shall  take  by  the  custom, 
and  likewise  by  her  husband's  will,     a  Vein.  no.    But  i;irf^  Pr.  Ch.  353. 


But  though  such  composition  shall  bar  the  wife  of  her  cus- 
tomary share,  yet  she  is  not  thereby  precluded  from  demanding 
the  benefit  of  any  gift  or  devise  the  husband  may  think  fit  to 
make  her. 

Also,  if  a  freeman,  whose  wife  has  been  thus  compounded 
with,  dies  intestate,  his  widow  shall  have  such  part  of  the  lega- 
tory, or  dead  man's  share,  as  she  is  entitled  to  under  the  statute 
of  distributions,  especially,  if  there  were  no  express  words  in  the 
agreement  to  exclude  her. 
.  contr,\\ 

If  a  freeman  o?  London  makes  a  jointure  on  his  intended  wife, 
and  the  same  is  expressed  to  be  in  bar  only  of  her  dower,  or 
thirds  of  lands,  tenements,  and  hereditaments,  this  shall  not  bar 
her  of  her  customary  share  of  his  personal  estate. 

[But,  if  a  freeman,  before  marriage,  settles  some  part  of  his 
personal  estate  upon  his  intended  wife,  to  take  effect  after  his 
death,  this  will  bar  her  of  her  customary  part,  though  no  men- 
tion be  made  of  the  custom. 

If  a  wife  be  divorced  a  mensd  et  thoro  for  adultery,  she  for- 
feits her  right  to  her  moiety  and  widow's  chamber  under  the 
custom.] 

4.  Of  the  Legatory,  or  dead  Man^s  Share. 

%  Salk.  426.  The  legatory  or  dead  man's  share  is  the  third  part  of  a  free- 

Vern.  6.  man's  personal  estate,  in  case  he  has  a  wife  and  (a)  children, 

Skin.41.pl.     which  the  freeman  might  always  have  disposed  of  by  will,  and 
11.Pr.Ch.499.  which  for  want  of  such  disposition  is  under  the  direction  of  the 
(a)  But,  where  statute  of  distributions,  and  not  at  all  under  the  control  of  the 
there  are  no     custom  of  London. 
children, 

the  custom  of  London  gives  no  directions,  therefore  the  personal  estate  must  be 
wholly  governed  by  the  statute  of  distributions.  But  the  custom  of  the  province  of  For^ 
extends  to  give  such  moiety  to  the  next  of  kin  to  the  intestate.  Pr.  Ch.  327,  328.  But  note, 
that  the  custom  of  the  city  of  London  in  the  distribution  ©f  an  intestate's  estate,  shall  pre- 
vail against  the  custom  of  York.     2  Vern.  48. As  if  a  freeman  of  London  dies  in  York, 

his  heir  shall  come  in  for  a  share  of  the  personal  estate,  though  by  the  custom  of  York  he  is 
debarred  thereof,  foi-  the  custom  of  London,  which  follows  the  person,  shall  be  preferred  to 
that  of  York,  which  is  only  local,     a  Vern.  82. 


Abr.  Eq.  159. 


Pr.  Ch.327. 
II  Vide  infra 
Lewin  v. 
Lewin,  and 
vide  Pickering 
V.  Lord  Stam- 
ford, 3  Ves.  336 

Abr.  Eq.  158. 
decreed  in 
chancery  be- 
tween Atkins 
and  Water- 
son. 

Lewin  v. 
Lewin,  3  P. 
Wms.  15. 


Pettifer  v. 
James,  Bunb. 
16. 


Abr.  Eq.  160. 
<5-  vide  2  Vern 
III.  754.  S.Pc 
{b)  Where  it 
was  holden, 
that  100/.  de- 
vised for 
mourning 
should  come 
out  of  the 
testamentary. 


If  a  freeman  of  London  makes  his  will,  and  devises  legacies  to 
his  children  more  than  theh'  orphanage  part  would  amount  unto, 
without  taking  any  notice  whatsoever  of  the  custom ;  these  lega- 
cies shall  be  a  satisfaction  of  their  orphanage  shares,  to  which 
they  were  entitled  by  the  custom  in  the  nature  of  a  debt,  and  the 
legacies  shall  not  come  {b)  out  of  the  testamentary  or  dead  man's 
part,  for  it  would  be  unreasonable  that  theyvshould  take  both  by 
the  will  and  the  custom, 
and  not  out  oi  the  whole  personal  estate.    %  Vern.  420. 

II  But, 


(D)  Custom  of  London  as  it  relates  to  Feme  Coverts.  5gi 

But,  if  such  legacies  are  less  than  their  orphanage  shares,  they  Abr.  Eq,  i6d. 
shall  not  pro  tanto  be  a  satisfaction,  but  in  such  case  the  legatees  po'^orA 
shall  take  both,  especially,  if  none  of  the  devises  in  the  will  are  ph^ancdlour; 

I  1  T  ■     J    -,  •'  DUt  III  tins 

thereby  disappointed.  case  he  sent  it 

to  the  Recorder  to  certify  the  custom. 

[So,  if  he  devise  no  more  than  his  testamentary  part,  the  Wilson  v 
children  sliall  have  both    their  legacies,  and   their  customary  Philips, 
shares;  but,  if  he  devise  his  whole  estate,  they  must  make  their  ^""l^- 195- 
election. 

If  a  freeman  devise  all  his  estate,  orphanage  and  testamentary,  Morris  v. 
and  some  of  the  children  abide  by  the  custom,  others  by  the  will,  Burrows, 
the  shares  of  the  latter  shall  not  go  among  the  others,  but  shall  *  Atk.  627. 
accrue  to  the  testator's  estate,  and  jjo  according  to  the  will. 

Although  neither  the  father,  nor  the  orphan,  can  devise  either  Harvey  v. 
tlie  oi'phanage  part  or  contingency  of  the  benefit  of  survivorship,  Desbouverie, 
or  the  part  which  accrued  by  survivorship ;  yet,   if  the  father  )^-J^"^P' 
make  a  disposition  by  his  will  inconsistent  with  the  custom,  the  See  also 
children  must  make  their  election  to  abide  by  the  will  or  the  Hanbury  v, 
custom;  for  they  cannot  abide  by  the  will  in  part,  and  have  the  LordBateman, 
benefit  of  the  custom  also.]  *  ^^^'  ^^' 

If  a  loss  happens  to  a  freeman  o^  London's,  estate  by  the  insol-  Pr.Ch.409.de- 
vency  of  his  executors,  such  loss  shall  be  borne  out  of  the  testa-  creed  between 
mentary  part  of  his  estate  only,  and  not  out  of  the  whole  per-  S^^^^l^' 
sonal  estate,  for  the  wife  and  children  of  a  freeman  are  in  the  thouf'h  it  wa» 
nature  of  creditors,  and  shall  have  two  parts  in  three  of  the  per-  certified  that 
sonal  estate  he  died  possessed  of,  although  his  legatees  are  thereby  there  was  no 
defeated  of  their  legacies.  custom  in 

London  which 
'directed  how  such  loss  should  be  borne,  [a  Ld.  Raym,  1328.  S.  C.  by  the  name  of  Redshaw 
V.  Brasier.]  Vin.  Abr.  tit.  Customs  of  London.  (B.  9.)  pi.  4.  S.  C.  [But  the  funeral  expences 
of  a  child  dying  after  his  father,  shall  be  paid  out  of  the  orphanage  share.  3  Atk.  676.  And 
if  a  father  maintains  his  daughter  after  her  husband's  death,  his  executor  shall  be  considered 
as  a  creditor  for  so  much  as  the  maintenance  amounted  to,  which  shall  be  deducted  out  of 
the  daughter's  customary  share.     3  Atk.  526.     i  Ves.  15.] 

[Where  the  wife's  right  to  the  orphanage  part  is  extinguished  i  Atk.  64. 
by  the  release  of  the  husband,  the  estate  is  left  as  if  it  had  never 
been  charged  with  it,  and  it  is  considered  as  part  of  the  testator's 
general  personal  estate,  and  does  not  go  wholly  to  the  executor 
of  the  father,  as  part  of  the  dead  man's  share.] 

11  The  effect  of  advancement  is  not  to  increase  the  legatory  Folkesv. 
part,  but  only  to  remove  one  child  out  of  the  way,  and  increase  Western. 
the  shares  of  the  others.  ||  9  Ves.  460. 


(D)  Of  the  Ctistom  of  Loiidon  as  it  relates  to  Feme 

Coverts. 

"DY  the  custom  of  London,  if  a  feme  covert,  the  wife  of  a  fi-ee-  Cro.  Car.  69. 
man,  {a)  trades  by  herself  in  a  trade,  with  which  her  hus-  Hetl.  9.  Lit. 
band  does  not  {b)  intermeddle,  she  may  (c)  sue  and  be  used  as  a  ^^P-  3i-  S.C. 

feme 
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Leon  I  jr.  feme  sole,  and  the  husband  shall  be  named  only  for  conformity; 
*  o' c^p'  ^^*^  if  judgment  be  given  against  them  she  only  shall  be  taken 
("ke'ednot    m  execution. 

be  in  a  shop.  Show.  Rep.  184.  {b)  But  if  the  wife  uses  the  same  trade  that  her  husband 
does,  she  is  not  within  the  custom.  Mod.  26.  (c)  But  it  must  be  in  the  courts  of  the  city. 
Moor,  135,  136.  Cro.  Eliz.  409.  [Cawdell  v.  Shaw,  4  T.  Rep.  361.  Beard  v.  Webb, 
a  Bos.  &  Pull.  93.] 

Show.  Rep.  If  the  wife  of  a  freeman,  who  is  a  sole  trader,  contracts  a 

V  PI    t  debt  and  dies,   and  afterwards  the  husband  promises  to  pay  it, 

yet  such  promise  is  not  sufficient  to  maintain  an  assumpsit  against 

the  husband,  for  as  he  was  not  originally  liable,  the  subsequent 

promise  was  without  any  consideration. 
Roll.  Abr.  A  recovery  sufFeied  by  baron  and  feme  of  the  lands  of  the 

556.  feme  shall  as  effectually  bind  the  right  of  the  feme  by  the  custom 

of  London,  as  a  fine  at  common  law. 

(E)    Of  the  Custotn  of   London,    with    respect    to 
Masters  and  Apprentices. 

Moor,  135.  A  ^  infant  unmarried,  and  above  the  age  of  14,  may  (a)  bind 
pi.  28. 2  Bulst.  *-  himself  apprentice  to  a  freeman  of  London  by  indenture  with 
192.  2  Roll,  proper  covenants,  which  covenants  by  the  custom  of  London 
Palrn.^36i.  ^^^^^  ^^  ^*  (^)  binding  as  if  he  were  of  full  age. 
Mod.  Rep.  271.  pi.  32.  a  Keb.  Rep.  687.  pi.  14,  a  Vern.  492.  pi.  445.  (a)  Custom  of 
London  to  put  over  an  apprentice  to  another,  is  good.  March,  3.  {b)  And  for  a  breach  an 
action  may  be  brought  in  any  other  court  as  well  as  in  the  courts  in  the  city.     Moor,  136. 


a  Roll.  Rep.  If  the  indentures  be  not  enrolled  before  the  chamberlain  with- 
^6^  <S-  Je  ^^  ^^^  year,  upon  a  petition  to  the  mayor  and  aldermen,  ^c.  a 
Mod.  271.  scire  facias  shall  issue  to  the  master  to  shew  cause  why  not  en- 
Boh.  Priv.  rolled  ;  and  if  it  was  through  the  master's  default,  the  apprentice 
Lond.  175.  may  sue  out  his  indentures;  otherwise,  if  through  the  fault  of 
^^  the  apprentice ;  as,  if  he  would  not  come  to  present  himself  be- 

fore the  chamberlain,  4'c*  foi'   it  cannot  be  enrolled  unless  the 
infant  is  in  court  and  acknowledges  it. 
^  ^^*  ^^'  This  custom  does  not  extend  to  one  bound  apprentice  to  a  wa- 

12  Mod.  415.  terman  under  21,  for  the  company  of  watermen  are  but  a  vo- 
luntary society,  and  being  free  of  that  does  not  make  one  free  of 
London. 

(F)  As  it  relates  to  Landlords  and  Tenants. 

%  Sid.  20.         T^^  ^^  custom  of  London  a  tenant  at  will  under  the  yearly  rent 

-*-^  of  405.  shall  not  be  turned  out  without  a  quarter's  warning ; 

and  such  tenant  paying  above  405.  yearly  rent,    shall  not  be 

turned  out  without  half  a  year's  warning. 
Palm.  212.  But  a  custom  that  tenant  for  years  shall  hold  for  half  a  yaar 

after  his  term  ended,  is  not  good. 

(G)  Of 


(H)  Of  the  Custom  of  Foreig7i  Attackme?it.  593 


(G)  Of  the  Customs  af  London^  which  are  in 
furtherance  of  Justice,  and  for  the  more  speedy 
Recovery  of  Debts.  ■ 

"D  Y  the  custom  o^ London  a  creditor  may,  before  the  day  of  pay-  Hob.  86. 
ment,  arrest  his   debtor,  and  oWige  him  to  find  sureties  to  ^^^}'V^' 
pay  the  money  on  the  day  it  shall  become  due.  i  ^,-^^  ^^^j"^ 

Abr.  SSS- 

If  a  contract  be  entered  into  by  two  citizens,  and  one  of  them,  Cro.  Eliz. 
who  is  thereby  oblig-ed  to  pay  a  sum  of  money,  die  intestate,  his  409.  Noy,  53. 
admmistrator  shall  be  obliged  to  pay  it  in  the  same  manner  as  it  ^^^ 
it  were  a  debt  by  obligation. 

If  A.  and  B.  are  bound  as  sureties  for  and  with  C.  to  Z).,  and  Leon.  166. 
JD.  recovers  against  ^4.  in  London^  and  has  execution  againuthim,  ^oor,  136. 
A.  may  there  sue  B.  for  contribution  tit  utcrque  eorwn  oneretur     "    * 
pro  rata  according  to  the  custom    of  Londoti ;  and  therefore 
where  such  action  was   removed  in  B.  R,  by  writ  of  privilege, 
the  same  was  remanded,  because  otherwise  the  plaintiff  would 
be  without  remedy,  for  by  the  course  of  the  common   law  no 
action  lies. 

II  There  is  in  Londoji  a  customary  action  of  debt  upon  simple  Williams's 
contract  on  a  concessit  solves- e :  the  form  of  declaring  in  which  is,  ^jjj^^  fe^ge^"^" 
that  the  defendant,  in   consideration  of  divers  sums  of  money,  ^  Saund.  68. 
Sfc.  before  that  time  due  and  owing  from  the  defendant  to  the  Pascall  v. 
plaintiff,  and  then   in  arrear  and  unpaid,  grajited  and  agreed  to  Sparing,  Sty. 
pay^  {concessit  solvere)  to  the  plaintiff,    the  said      I.  when  and  London  ^^^' 
where  the  same  should  afterwards  be  demanded ;  yet,  S)C.     And  j^  j^  g^y'^  ^j,*jjj 
this  general  form  of  declaring  has  been  holden  good  upon  a  it  was  agreed 

a  writ  of  error  id).  ^^^'  law,  that 

in  debt  in 
London  upon  a  concestit  solvere  by  the  custom,  the   declaratioa  shall  be,    that  for  mer- 
chandizes to  him  before  sold  he  granted  to  pay  lo/.,  so  that  the  merchandize  must  be  men- 
tioned, (a)  I  Ro.  Abr.  tit.  Customs  (I)  pi.  ai.     Storj^  v.  Atkins,  a  Ld.  Raym.  143a. 

By  the  custom,  the  defendant  cannot  wage  his  law  in  this  Gunn  v. 
action ;  and  therefore  it  lies  in  these  courts  against  an  executor  Mackhenry, 
or  administrator  upon  a  contract  made  with  the  deceased  (b).\\      .^.  r^^'^ *?^^* 
of  London's  case,  8  Co.  ia6.  a.    Snelling's  case,  5  Co.  8».  b.  Cro.  Eliz,  409.  S.  C 

(H)  Of  the  Custom   of  Foreign  Attachment :  And 

herein, 

I.  Of  the  Nature  of  the  Debt  or  Duty  'which  may  he  attached. 

"DY  the  (c)  custom  oi London,  \iA.  is  is  indebted  to  5.,  and  C.  is  (0  ^/^"p^i• 
'■-'  indebted  to  A.,  B.  upon  entering  a  plaint  against  ^.,  may  at-  ^^^'^  ^^*"  • 
tach  the  debt  due  from  C.  (who  is  called  the  garnishee)  to  A.,  and 
this  {d)  custom  of  foreign  attachment  is  Xq  no  other  purpose  but 
Vol.  II.  Q  q  to 
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(a)  For  the  to  compel  an  appearance  of  the  defendant  in  the  action  ;  for  if 
year  and  day  }^g  appear  within  (a)  a  year  and  a  day,  and  put  in  bail  to  the  ac- 
debiiian,  vide     t'^n,  thc  garnishee  is  discharged  {b). 

Cro.Eliz.  713.  Roll.  Abr.  55 1.  {h)  \\  If  he  appear  and  put  in  bail,  (for  the  appearance 
alone  will  not  be  accepted  without  bail)  the  attachment  is  at  an  end,  though  it  be  after  judg- 
ment and  execution  against  the  garnishee,  if  satisfaction  be  not  entered  upon  the  record. 
Anderson  v.  Gierke,  Garth.  26.  So  it  is,  if  the  defendant  surrender  himself  at  any  time 
befofe  satisfaction  acknowledged.     Gom.  Dig.  tit.  Attachment  (£.)  || 

Pain's  Case,  The  garnishee  may  plead  this  custom  of  foreign  attachment  to 

Roll.  Abr.  an  action  brought  against  him  by  his  creditor,  but  then  the  plain- 
W'  ^^t  tiff  may  traverse  the  cause  thereof,  (c)  and  that  he  was  not  in- 
^.  G.  by  the      debted  to  him  who  attached  it. 

name  of  Paramour  v.  Pain.  Moor,  703.  S.  G.  but  S.  P.  does  not  appear,  i  Ro.  Rep.  106. 
S.  G.  cited  by  Coke  G.  J.  for  S.  P.  Goke  v.  Brainforth,  Gro.  Eliz.  8.30.  ||.  (c)  Qu.  of  this 
point;  for  in  both  these  cases  of  Paramour  v.  Pain,  and  Goke  v.  Brainforth,  the  attachment 
was  by  the  defendant  of  his  own  debt  in  his  own  hands ;  and  the  existence  of  the  debt  was 
alleged  in  the  plea.  There  is  no  issue  on  the  plaintiff's  debt  in  the  mayor's  court,  when 
the  defendant  does  not  come  in  and  defend  ;  and  the  only  way  in  which  that  can  come  ia 
issue  between  them  is,  by  the  garnishee  appearing  and  putting  in  bail  for  the  defendant ; 
which  he  is  not  bound  to  do,  as  he  must  thereby  make  himself  responsible  to  the  bail  to  pay 
the  debt  at  all  events  in  case  it  should  be  found  for  the  plaintiff;  for  the  bail  are  answerable 
for  the  debt,  and  not  merely  for  the  defendant's  appearance.  Where  therefore  a  regular  re- 
turn of  non  est  mventiis  S,-  nihil  appeared  on  the  face  of  the  proceedings  in  the  mayor's  court, 
which  shewed  that  the  party  was  not  there  forth-coming,  and  had  nothing  whereby  he  could 
be  attached  to  answer ;  it  was  adjudged,  that  the  garnishee  might  protect  himself  under 
those  proceedings  upon  non  assumpsit  in  an  action  to  recover  the  same  debt  brought  by  the 
defendant  below,  without  proving  the  debt  of  the  plaintiff  below,  who  attached  the  moncri' 
in  his  hands;  though  bail  not  having  been  put  in,  the  plaintiff  had  not  been  obliged  to  prove 
that  debt  to  entitle  himself  to  recover  against  the  garnishee.  M'Daniel  v.  Hughes,  3  East, 
367.  II 

17E.  4. 7.  b.  Such  goods  cannot  be  attached,  of  which  the  party  had  no 
Roll.  Abr.        property  at  the  time  of  the  attachment. 

■^^^'    '    '  So,  if  A.  be  indebted  to  Z?.,  and  J.  S.  a  stranger  take  by  tort 

certain  goods  of  A.  as    a  trespasser,  B.  cannot  by  the  custom 
attach  these  goods  in  the  hands  of  J.  S.  for  the  debt  of  A.,  be- 
cause the  property  is  out  of  A.  at  tlie  time,  and  he  had  only  a 
right  in  him. 
Roll.  Abr.  A  legacy  cannot  be  attached  in  the  hands  of  an  executor  by 

551.    Noy,       foreign  attachment;  because  it  is  uncertain  whether,  after  debts 
115.  S.P.         paid,  the  executor  may  have  assets  to  discharge  it. 
Roll.  Abr.  If  A.  be  indebted  to  B.  by  obligation,  and  B.  be  indebted  by 

551.    KSpink      contract  to//.,  and  ^.  die,  and  his  administrator  demand  the 
RoII^r"""  °      debt  upon  the  obligation  oi' A.,  who  promises  him  that,  if  he  will 
ro6.  S.  C.        forbear  him  for  a  month,  he  will  pay  him  then,  but  he  does  not 
rif/e  Fisher  V.   pay  him  accordingly,  and  after  H.  bring  debt  in  London  against 
Lane,  1,  Wils.  ^\^q  administrator  upon  the  contract    (as  he  may  there  by  the 
297.  a  Bl.         custom)  the  debt  of  A.  due  by  the  obligation  may  be  attached  in 
^tep.    34.         the  hands  of  the  administrator;  for,    notwithstanding  the  pro- 
mise broken,  the  debt  continued  due  by  the  obligation,  and  a 
recovery  upon  the  obligation  will  be  a  bar  of  the  action  upon  the 
promise,  in  which  all  should  be  recovered  in  damages. 
Roll.Abr.552.       l{  A.  lends  B.  lool.  to  be  repaid  him  upon  the  death  of  his 

Hals  and  father,  and  after  the  death  of  the  fiith^r  of  B,  this  100/.  is  at- 
VValker,  ad-  ^^  ^^.j^^ 


{H)  Of  the  Custom  of  Foreign  Attachment. 

tached  by  force  of  a  foreign  attachment,  and  after  A.  brings  an 
action  upon  the  case  against  B.  for  this  money,  tiiis  foreign 
attachment  will  be  a  good  bar  thereof,  though  the  custom  be  to 
attach  debts,  and  this  is  an  action  upon  the  case,  in  which  da- 
mages only  are  to  be  given,  because  this  is  a  debt,  and  he  might 
have  an  action  of  debt  thei'eupon ;  and  therefore,  inasmuch  as 
this  is  well  attached,  he  shall  not  defeat  it  by  bringing  an  action 
upon  the  case. 

If  ^.  sells  certain  stockings  to  B.  upon  a  contract,  for  which 
B.  is  to  give  lo/.  to  A.,  and  if  he  sells  the  stockings  again  be- 
fore August^  after  that  he  shall  give  twopence  more  for  every 
pair  of  the  stockings,  the  lo/.  is  attachable  by  foreign  attach- 
ment, because  an  action  of  debt  lies  for  it,  but  the  twopence 
for  every  pair  of  stockings  is  not  attachable,  because  this  rests 
only  in  damages,  to  be  recovered  by  an  action  upon  the  case, 
and  not  by  action  of  debt,  because  it  is  made  payable  upon  a 
possibility. 

If  there  are  several  accounts,  8^c.  between  A.  and  J5.,  and  A. 
dies,  and  his  executor  and  B.  submit  to  the  award  of  J".  S.,  and 
he  awards  that  the  executor  shall  deliver  certain  goods,  of  which 
A.  died  possessed,  to  jB.,  and  that  B.  shall  pay  the  executor 
300/.,  this  money  cannot  be  attached  in  the  hands  of  B.  for  the 
debt  of  A. ;  for  upon  the  matter  the  executor  being  liable  to  a 
devastavit,  ought  to  have  remedy  in  his  own  right  for  the  sum 
awarded. 

If  A.  is  indebted  to  B.,  who  is  indebted  to  C,  and  B.  assigns 
the  debt  of  ^.  to  C.  in  satisfaction  of  his  debt;  now  the  debt  due 
from  A.  is  become  the  right  and  property  of  C,  and  B.  hath 
nothing  but  in  trust  for  C.,  and  therefore  it  ought  not  to  be 
attached  for  any  debt  of  B.,  and  upon  the  special  matter  shewn 
the  lord  mayor  ought  to  give  relief. 

In  an  action  of  debt  for  tobacco,  in  the  detinet,  a  debt  can- 
not be  attached  within  the  custom,  in  satisfaction  thereof,  be- 
cause it  does  not  [a)  appear  of  what  value  this  tobacco  was,  so 
that  it  might  appear  that  the  debt  is  but  a  satisfaction  to  the 
value,  which  cannot  be  supplied  by  a  plea  in  bar  made  in  another 
action  against  him,  in  whose  hands  the  debt  was  attached. 

might  have  been  well  attached  in  this  action.    Roll.  Abr.  554.  ^ 


judged  upon  a 
foreign  attacli- 
ment  in  Ex- 
eter, where 
the  custom  is 
the  same  as  in 
London. 


Roll.  Abr.  55 : 
Read  and 
Hawkins^ 


Vent.  112. 
Horsam  an.! 
Target.    Le\ . 
.306.  S.  C. 


Lewis  V. 
Wallis,  Sill" 
Jones,  2Z2. 


Roll.  Abr.  55  3. 
(«)  But,  if  the 
value  of  the 
tobacco  had 
been  averred 
in  the  record 
of  the  attach- 
ment, the  debt 
vide  Jon.  406. 


A  debt  due  by  specialty  may  be  attached  by  the  custom  of  Roll.  Abr.  55  3. 
London,  because  the  attachment  may  be  pleaded  if  an  action  be  ^  Leon.  240. 
brought  for  it  in  the  courts  at  We&tmimter,  but  a  debt  {h)  reco-  L^on.  29.26'. 
vered  in  any  court  in  Westminster  by  (c)  a  judgment  cannot  be  (^,)  After  isiue 
attached  by  the  custom  of  London,  because  the  party  has  then  joined  in  an 
no  time  to  plead  it.  action  of  debt 

^  m  B.  R.  the 

debt  for  which  the  action  was  brought  cannot  be  attached  in  London,  for  the  inferior  court 
cannot  attach  a  debt  in  a  superior  court.  Roll.  Abr.  552.  —  So,  after  imjDarlance  to  an  action 
qf  debt  in  B.R.  RoU.Abr.  552.  Cro.  Eliz.  157.  3  Leon.  232.  —  So,  if  a  writ  returnable 
in  JB.i?;  be  purchased  before  the  attachment.  Cro.  Eliz.  101.593' 691.  3  Leon.  210.  Roil. 
Abr.  55  2. — [So,  a  sum  of  money  directed  to  be  paid  by  A.  to  B.,  by  the  master's  allocatur, 
auuQot  be  attached  in  J.'s  haads.    Coppell  v.  Smith,  4  T.  Rep,  312.    So,  a  sum  of  monty 

Q  g  a  awarded 
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awarded  under  a  ru!«  of  court  cannot  be  attached.  Grant  v.  Hawding,  E.  7  G.  3.  B,  R.  ihid.^ 
{c)  So,  if  levied  upon  z.  fieri  facias,  and  in  the  sheriff's  hands,  i  Leon.  30.  »64.  —  So,  if 
a  suit  be  begun  in  equity,  the  effect  thereof  shall  not  be  prevented  by  a  foreign  alta«hraent. 

a  Chan.  Ca.  2t,2. 

Cro.  Eii?.  593.  \^  A,  is  indebted  to  B.  and  C  is  indebted  to  ^.,  and  B.  brings 
Lewkiior  and  ^jg^jj  jj^  p^  ^^  against  A.  pending  this  action,  B.  may  affirm  a 
"  g  c^re-  plaint  in  London  against  A.  for  the  same  debt,  SfC.  and  attach  the 
solved  also  debt  in  the  hands  of  C. ;  for  though  a  debt  in  London,  for  which 
upon  a  writ  of  there  is  a  suit  depending  in  B.  R.  cannot  be  attached,  yet  he 
error,  though  ^^^^  \\ixi\i  brought  an  action  in  B.  R,  may,  notwithstanding  ac- 

trip  iiKl<T!npnt  ^  • 

was  reversed  cording  to  Custom,  attach  the  debt  of  the  party,  for  the  debt  in 
for  another      question  in  B.  R.  is  not  touched  by  this  attachment. 

reason. 

Carth.  344.  A.  is  indebted  to  J?.,  and  C,  is  indebted  to  A.  by  simple  con-. 

Masters  and  tract ;  A.  dies  intestate,  and  B.  enters  a  caveat  against  his  wi- 

Lewis.    I  Ld-  (Jow's  taking  out  administration :  pending  which,  he  enters  a 

Raym.56.&.C.  ,   .       •      y  ^  ^      -no,                  o   r       1             •          111-1           r 

Skin.  516. S.C.  plamt  m  the  shenii  s  court  01  London  agamst  the  archbishop  ot 

5  Mod.  75. 9a.  Canterbury,  and  thereupon  attaches  the  debt  due  from  C,  after 
S.  C.  Comb,  which  the  widow  has  administration  granted  to  her,  who  brings 
^47.  b.c.  ^jj  action  against  C,  who  insisted  on  the  matter  supra.  It  was 
holden,  that  this  pretended  custom,  in  this  case,  was  unreason- 
able and  void,  because  the  archbishop  had  no  right  to  the  debt, 
nor  any  means  to  recover  it.  Besides,  hereby  every  creditor 
would  be  his  own  carver,  and  the  goods  of  the  intestate  wasted 
without  any  remedy. 

2.  In  ivhose  Hands,  and  at  tsohat  Time,  the  Attachment  may  be 

made. 

J^^'pr'^'^o'*'       ^^  ^'  recovers  a  debt  against  B.  in  London,  B.  may  attach  this 

(a)VliSher  a  ^^^'  ^"  ^'^  ("^  *^^"  hands  for  so  much  due  to  him. 

debt  owing  to  a  company  is  attachable  for  the  debt  of  the  company.    Mod.  312.  dubitatur. 

fiarth.  25.  By  this  custom  a  debt  contracted  without  the  jurisdiction  of 

Vent.  236.  4-  the  city  may  be  attached,  if  the  debtor  is  found  within  the  juris- 
»«/^Roll.Abr.  diction,  for  every  debt  follows  the  person  of  the  debtor. 

Roll.Abr.553.  An  obligee,  before  the  debt  is  due  by  obligation,  cannot  by 
3  Leon.  236.     the  custom  attach  a  debt  for  it,  because  he  cannot  affirm  a  plaint 

for  the  first  debt  before  it  is  due. 
Roll.Al)r.553.       But,  if  J5.  is  indebted  to  A.,  and  C.  is  bound  to  B.,  but  the 
3  Leon.  236.     day  of  payment  is  not  yet  come,  A.  may  attach  this  debt  in  the 
eZ  X^'       ^^"<^«  o*'  ^-  (^)  ^fore  it  is  due  to  B. 

Roll.  Rep.  105.  Cro.Eliz.  713.  Noy,  68.  (b)  But  the  custom  so  to  do  must  be  speciallj 
alleged.  Roll.  Abr.  S53-  Noy,  68.— And  the  judgment  shall  be,  that  he  shall  be  paid  when 
it  becomes  due.  Roll.  Abr.  553.  Sid.  317.  \[That  debita  in  preesetUi  solvenda  in/uturo  ar« 
within  the  custom  seems  to  be  now  settled;  but  whether  it  extends  to  debts  as  between  the 
garnishee  and  the  defendant  below,  (not  l)eing  of  that  particular  description,)  which  have 
not  become  actually  due  at  the  time  of  the  attachment  laid,  Qu.  4-  vide  3  East,  367.,  where 
tbe  point  was  made  in  the  argument  of  counsel,  though  left  untouched  by  the  judgment  of 
the  court.  Ij 

f6  So, 
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So,  i{  A.  lends  money  to  B.  to  be  repaid  upon  the  deatli  of  Ro.  Abr.  ssj- 
the  father  of  J3,,  and  after,  an  action  is  brought  by  C.  against 
A.f  and  after  the  father  of  B.  dies,  the  money  due  by  B.  to  A. 
may  after  be  attached  in  the  hands  of  B.y  though  it  was  not  due 
at  the  time  the  plaint  commenced  against  A.,  inasmuch  as  it 
became  due  before  the  time  that  by  custom  the  process  is  to  be 
granted  against  him  in  whose  hands  it  is  attached. 

If  in  debt  upon  an  obligation  of  i oo/.  conditioned  for  the  SiJ.  327.  Rob- 
payment  of  50/.  at  a  day,  the  defendant  pleads,  that  before  the  bins  and 
day  of  payment  of  the  50/.  it  was  attached  in  his  hands  by  a  S'^l^^J^g' j^^. 
creditor  of  the  plaintiff,  4*^.  and  that  after  the  day,  upon  a  scire  tachmcnt  had 
facias  against  him,  according  to  custom,  he  paid  it ;  this  is  a  been  of  20L 
good  bar  of  the  (a)  whole,  because  the  attachment  being  made  only,  itnuglit 
before  the  day  of  payment,  it  became  a  debt  to  the  creditor,  and  pj^ifj^^ln  bar 
the  obligee  could  take  no  advantage  of  a  breach  of  the  condition  of  g^  much. 
afterwards.  Sid.  327.  4" 

ttV^  Godb.  196.    Owen, 2.    Moor,  598. 

II  If  the  garnishee  has  a  lien  on  money  or  goods  in  his  hands,  Nathans  v. 
the  plaintiff  in  a  foreign  attachment  cannot  take  them  from  him  Giles, 5 Taunt, 
withoutdischargingthelien.il  ^^ 

3.  Of  the  Form  of  the  Proceedings  in  a  Foreign  Attachment. 

By  this  custom  the  plaintiff  must  swear  that  the  debt  is  bond  Roll.Abr.554. 
fde  due  to  him;  but  it  is  not  sufficient  to  allege  that  he  swore  J^JJ'^q^*^^^* 
that  the  debt  was  a  true  one,  by  himself  or  his  attorney;  for  the  j  Liitw^.^gj. 
attorney's  swearing  is  not  according  to  the  custom. 

If  ^.  affirms  a  plaint  against  B.  and  upon  nihil  returned  it  is  Cro.Eliz.  171. 
surmised  that  C.  hath  money  in  his  hands  due  to  B.  Sfc,  and  the  ^^°"-  ^^i* 
money  is  attached  in  the  hands  of  C,  who  appears  upon  the  at- 
tachment, and  pleads  that  he  owes  nothing  to  B.,  though  this 
be  found  against  C,  and  thereupon  there  is  judgment  against 
him,  yet  he  shall  not  pay  any  costs,  for  there  are  no  costs  re- 
coverable in  a  foreign  attachment. 

By  this  custom,  if  A.  sues  B.  in  London,  ^c.  and  C.  is  in-  Rollj\br.  555, 
debted  to  B.  in  the  same  sum,  and  C.  is  condemned  there  to  A. 
according  to  the  custom,  and  judgment  given  against  him  ac- 
cordingly ;  yet,  if  no  execution  be  sued  against  C.,  A.  may  re>- 
sort  to  have  judgment  and  execution  against  B.  his  principal 
debtor,  and  B.  may  sue  C.  for  his  debt,  notwithstanding  the 
unexecuted  judgment. 

In  bar  of  an  action  brought  in  B.  R,  if  the  defendant  pleads  a  Roll.  Abr. 555. 
judgment  in  a  foreign  attachment  in  bar,  and  alleges  the  custom  "  H.  6. 47- 
to  be,  that  if  the  plaintiff  in  the  court  hath  process  against  the  ^Latch  aa'gl"^' 
defendant,  and  upon  a  nihil  {b)  returned  makes  a  surmise  that  ^^^  ^  custom 
B.  is  indebted  in  so  much  to  the  defendant,  and  upon  his  prayer  for  a  foreign     > 
to  attach  it  in  his  hands  by  process,  and  he  does  it  accordingly ;  attachment 
and  if  (c)  the  defendant  makes  default  at  four  courts  after,  that,  defau!t?n"tL 
by  the  custom,  at  the  last  of  the  said  four  courts,  the  plaintiff  defendant  U 

Q  q  3  may 
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naught.  Vent,  may  j)ray  process  against  B.  to  come  in  and  shew  cause  where- 
-^'^*  fore  the  judgment  should  not  be  against  him  at  the  next  court 

after,  and  when  he  comes  to  apply  this  custom  to  his  case,  he 
shews  that  there  were  four  defaults,  and  that  at  the  fourth  de- 
fault the  plea  was  continued  for  several  courts,  and  then  process 
ffj)Moor,5  7o.  went  against  J5.,  and  then  after  judgment  against  him;  (a)  this 
^'  is  not  warrantable  by  the  custom,  inasmuch  as  he  shews  by  the 

custom,  it  ought  to  be  at  the  next  court  after  the  four  defaults. 

If  in  debt  the  defendant  pleads  that  J.  S.  entered  a  plaint,  ^c. 
against  the  plaintiff  in  London,  and  upon  process  against  him 
non  est  inventus  was  returned,   and  thereupon  a  suggestion  was 
made  that  he  had  so  much  money  in  the  hands  of  the  defendant, 
and  that  the  defendant  was  attached  by  the  said  money ;  this  is 
an  ill  plea,  for  it  ought  to  have  been  that  the  plaintiff  was  at- 
tached by  so  much  money  in  the  defendant's  hands ;  for  so  is  the 
custom. 
Fishery.  Lane,        ||  If  it  do  not  appear  upon  the  proceedings,  that  the  defendant 
^^•.^^P-^34-  below  was  summoned,  or  that  a  wz7/// was  returned,  or  that  in- 
S  C^but^he     foi'Jiiation  was  given  to  the  court  of  the  money  being  in  the 
ground  of  the  hands  of  the  garnishee,  the  judgment  is  void,  as  not  warranted 
decision  not     by  the  custom,  which  it  has  not  pursued  in  its  necessary  and 
material  parts. 


Carth.  282. 
Lawrence 
ynd  Atherton, 
adjudged. 


so  correctly 

stated. 

Wells,  V. 

Needham, 

a  Lutw.  995. 

I  Ld.  Raym. 

180.  S.  C. 

Brook  V. 

Smith,  I  Salk. 

280.  Fisher  v.  Lane,  3  Wils.  297.    2  Bl,  Rep.  834.  S.  C.  Savage's  case,  i  Salk.  291.  Palmer 

V.  Hooke,  I  Ld.  Raym.  727.     Briat  v.  Gyll,  Skinn.  639.     Nathans  v.  Giles,    5  Taunt.  558. 

{h)  Morris  v.  Ludlam,    %  H.  Bl.  36a.     (c)  Co.  Entr.  139.  b.  142.  a.    Lib.  Plac.  160.  pi.  113. 

a  Lib.  Intrat.  164. 


In  assumpsit  the  recovery  and  execution  in  the  foreign  attach- 
ment may  be  given  in  evidence  under  the  general  issue ;  and 
though  it  may  be  pleaded,  {b)  yet  this  would  seem  to  be  the 
better  and  safer  course.  But  in  debt  upon  bond,  (c)  it  must  be 
pleaded. 


Banks  v.  Self, 
5  Taunt.  234' 


Harington  v. 
Macmorris, 
Id.  228. 

Smith  V. 
Ridges,  Sir  T. 
Jones,  165. 
Hattori  V.  Ise- 
monger,  i  Str. 


In  pleading  it  is  not  necessary  to  aver  the  custom  that  the  plain- 
tiff below  shall  swear  to  the  debt,  or  the  fact  that  he  did  swear 
to  it ;  nor  that  a  writ  of  scire  facias  issued  against  the  gar- 
nishee; it  is  enough  that  "  he  was  warned  to  shew  cause." 
Neither  is  it  necessary  to  aver,  that  the  plaintiff  in  the  principal 
case  was  indebted  to  the  plaintiff  below  within  the  jurisdiction  of 
the  mayor's  court ;  for  it  is  not  necessary  that  the  debt  should 
arise,  or  the  defendant  reside  within  it,  or  tliat  he  should  be 
actually  summoned. 

But,  if  the  plea  do  not  pursue  the  custom,  as  it  lays  it,  it 
will  be  bad.  And  great  care  should  be  taken  to  plead  properly; 
for  if  the  defendant  fail  for  want  of  a  proper  plea,  [d)  it  is  said, 
that  he  must  pay  the  money  over  again,  and  has  no  remedy  in 


641-  Morris  v.  law  or  equity. 

Ludlam,  2  H. 

Bl.  36a.    {d)  Anon.  2  Show.  373. 


Nathans  V.  A  foreign  attachment  pending  is  no  bar  to  an  action  until 


Giles, 


Taunt  558.  Ju^g"^^"*  be  recovered  in  the  attachment. 


If 
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If  money  be  attached   in   an  attorney's  hands  by  foreign  at-  Gilb,  Hist. 

tachment,  he  shall  not  have   his  jn-ivilege,  because   in  this  case  ^'^".fp^- 

the  plaintiff  would  be  remediless:   for  the  foreiirn  attachment  is      e' "„  I'   <-,  ' 
11  -1  r    r        ,  ii"i-  ^  oaund.  07. 

by  the  particular  custom   or  London,  and  does  not  lie  at  com-  Ridae  v.  Hard- 

mon  law;  so  that  it"  the  attorney  should  have  his  privilege,  the  castle,  8  T. 

plaintiff  should  be  without  his  redress.  ||  Rep.  417- 

After  a  dilctur  entered  by  the  garnishee  in  the  sheriff's  court,  Carth.  35. 
which  is  in  nature  of  an  imparlance,    lie  cannot  plead  to  the  ju- 
risdiction of  the  sheriff's  court. 

It  was  ruled,  That  if  yA  brings  debt  in  London  against  7?.,  12  Mod.  21:;. 
and  attaches  goods  ofQ,  in  the  hands  of  C,  from  whose  possession 
the  goods  are  not  removed ;  and  B.  by  certiorari  brings  the  cause 
into  K.  B.  and  puts  in  bail,  the  attachment  is  at  an  end,  and  C. 
ought  to  deliver  the  goods  to  B.,  which  if  he  do  not,  B.  may 
have  trover  or  replevin. 


DAMAGES. 


T"\AMAGES  are  a  compensation  given  by  the  jury,  [or  as-  Co.  Lit.  257. 
sessed  by  the  court,]  for  an  injury  or  a  wrong  done  the  party  10  Co.  116. 
(«)  before  the  action  brought.  j,lJe''thT 

party  has  been  at  in  obtaining  his  right,  snch  as  the  moderate  fees  of  counsel,  attornies,  &c., 
are  termed  costs;  and  these  are  given  b}'  the  court,  and  taxed  by  their  officer.  ||  Costs  are 
a  consequence  by  the  statute  of  Gloucester  of  detaining  the  debt,  and  are  part  of  the  da- 
}nages.  In  contemplation  of  law  the  word  damages  emphatically  includes  costs.  It  is  so  con- 
sidered by  Lord  CvA-e.  Costs,  therefore,  properly  fall  under  the  rwmen  generate  of  damages, 
and  where,  for  instance,  20/.  is  given  for  damages,  and  10/.  for  costs,  the  whole  may  be  stated 
as  for  damages,  quce  quidem  damna  in  tofo  attiiigunt  ad  trigivta  tibras.  Co.  Litt.  257.  a. 
2  Inst.  288.  loCo.  115.  b.  iLutw.  640.  Cro.  Ja.  420.  7  Vin.  Abr.  296.  pi.  I2.  2  Wils.  91. 
9  East,  304.  I  Lill.  Pr.  Reg.  527.  || 

(A)  In     what     Actions     the     Party     shall    recover 

Damages. 

(B)  What  Persons   are  entitled   to,  or   shall  recover 

Damages. 

(C)  Against  whom  Damages  shall  be  recovered. 

(D)  Of  assessing  the  Damages  :  And  herein, 

1.  Of  the  Quantum  of  the  Damages  the  Jury  may  give. 

2.  Whether  they  may  give  more  than  the  Plaintiff  has  de^ 
claredfor. 

3.  Must  be  assessed  pursuant  to  the  Plaintiff's  Bight,  or  the 
Injury  he  has  received :  And  herein  of  assessing  entire 
Damages. 

4.  Where  to  be  assessed  jointly  or  severally,  \Johere  there  are 
several  Deferidants. 

Q  q  4  (E)  Where 
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(E)  VVliere  the  Court  may  increase  or   mitigate  the 

Damages. 

(F)  Of   the    Manner   of  assessing    and   recovering 

Damages. 


(A)     In    what    Actions    the    Party    shall    recover 

Damages. 

10  Co.  1 16.  a.  AT  common  law  no  damages  were  recovered  in  any  real 
4ln^.a84.  action;  for  the   detention  of  the  possession,  ^x.  being  the 

io'h.  6.Y7!*  cause  of  damages,  till  the  right  to  the  land  was  determined,  the 
a  Roll.  Abr.  party  could  not  be  said  to  suffer  any  wrong:  also,  the  burden  of 
550.  II  Co.  the  feudal  duties  lay  upon  the  tenant  in  possession,  and,  conse- 
■^*'  quently,  he  was  to  receive  the  mesne  profits  until  some  other 

made  out  a  better  right,  who  after  recovery  might  have  main- 
tained an  action  of  trespass. 
2  Co.  50.  a.  B^t  in  an  assize,  which  is  {a)  a  mixed  and  compendious  ac- 

a.  (a)  But  in  ^^""'  ^^^  disseisee  not  only  recovered  his  possession,  but  also  the 
a  writ  of  entry  "'Psne  profits  in  damages. 

there  were  no  damages ;  for  such  writ  only  demanded  the  freehold,  and  was  not  mixed  with 
the  personalty,  a  Inst.  389.  Booth,  175.  Nor  in  a  writ  of  admeasurement  of  pasture.  2  Inst. 
368. 

For  the  expo-       By  the  statute  of  Gtmicestei-  made  6  E.  i.,  whereas  before  da- 
*t*^r"  ^^  ^^T     ^^^S^^  ^^^'^  "^^  awarded  in  Morida?icestor,  unless  upon  a  reco- 
aln"t?a8-.^     very  against  the  chief  lord,  they  shall   be  awarded  in  all  cases 
where  a  man  recovers  in  Mortdancestor ;  so  in  cosinage,  aiel  and 
besaiel ;    and  further,    every  one  shall  render  damages  where 
the  land  is  recovered  against  him,  upon  his  own  intrusion  or  his 
own  act. 
Vide  tit.  Botv       By  the  statute  of  Mertoriy   c.  i .,  damages  are  given   on  the 
er,  letter  (I.)     possessory  action  of  dower,  wide  nihil  habet. 
Comp.  In-  In^a  quare  impedit  or  darrein  preseniment,  he,  for  whom  the 

cujiiu.  392.       judgment  is  given,  shall  recover  as  well  his  damages  as  his  pre- 
sentment and  advowson. 
(h)  In  detinue        In  all  actions  ex  delicto^  which   are  either  trespasses  founded 

the  thing  is  to   on  force,  or  upon  fraud,  in  the  not  performing  of  contracts,  da- 
be  recovered  .    1.    .  -  .    -     ^  o    . 
in  specie,  or          .  ,                  ^       ^     .      -, 
damages  for  it.  ^aid  to  sound  only  m  damages. 
Roll.  Abr. 

574.  In  debt  the  same  is  to  be  restored  in  numero,  but  there  are  damages  for  the  detainer. 
Hide  Vaugh.  ici.  Damages  shall  be  recovered  in  an  audita  querela,  26  E.  3.  73.  In  a  writ 
of  ward  of  the  body  and  land  damages  shall  be  recovered,  Roll.  Abr.  575.  But  in  writs  a£ 
execution  no  damages  shall  be  reccvered.  Roll.  Abr.  575.  50  E.  3.  23.,  nor  in  a  scire  facias. 
1  H.  6.  15. 

Vide  xit.  Pro-  If,  after  a  prohibition  to  the  spiritual  court,  the  party  pro- 
*?R"'ll^Ab  ^^^^^  '"  ^"^'^  court,  the  plaintiff  upon  his  declaration  upon  the 
57J.    Jon.        pi'ohibition,  or  upon  an  attachment,  shall  recover  damages. 

477.    Cro.  Car.  5J9.    a  Jon.  128.    Raym.  387.    Vent.  348.  350.    3Lev.36o. 

(B)  What 


A  ^ I O  ' 

mages  shall  be  recovered  ;  and  these  are  {b)  such  actions  as  are 


(C)  Against  whom  Damages  shall  bs  recovered.  '  601 

(B)    What  Persons  are  entitled  to,    or  shall  recover 

Damages. 

TF  lessee  for  years  be  ousted,  and  he  in  the  rererdon  disseised,  15  H.  7.  4.  b. 

and  he  in  the  reversion  recover  in  an  assise,  yet  he  shall  not  *  ^"^**  ^^-J* 
recover  damages. 

So,  if,    after  the  ouster,  he  in  the  reversion  enter  upon  the  Roll.  Abr. 
disseisor,  (as  he  may  by  law,'  to  save  a  descent),  and  after  the  569. 
disseisor  re-enter  upon  him,  and  he  recover  in  an  assise,  yet  he 
shall  not  have  any  damages ;  for  the  re-entry  of  him    in  rever- 
sion reduces  the  estate  to  the  lessee,  and  then  the  damages  for 
the  profits  belong  to  him. 

If  tenant  for  life,  and  he  in  reversion  join  in  a  lease  for  life,  Co.  Lit.  42.  a. 
they  may  join  in  an  action  of  waste ;  and  tenant  for  life  shall  re- 
cover the  place  v/astcd,  and  he  in  reversion  damages. 

In  debt  by  baron  and  feme,  upon  a  bond  made  to  the  feme  Cro.  Eliz.  259. 

d%mi  sola,  they  shall  recover  dama^jes  ia)  jointly.  (?)  '"  ^"  as- 

.        ''  o      \   1 J  J  sise  by  baron 

and  feme,  if  it  be  found  they  were  disseised,  they  shall  recover  damages  of  the  issues  in 
common,  ii  H.  4.  16.  b.  Roll.  Abr.  570. — In  trespass  by  bai'on  and  feme,  for  iraprisonine 
the  feme  till  a  fine  paid,  for  all  the  trespass,  but  the  fine,  they  shall  recover  damages  in 
common.     Bro.  Damages,  5 1 .     Roll.  Abr.  571. 

So,  in  trover  by  baron  and  feme,  executrix  of  A.  for  goods  of  Styl.  4g. 
A.  they  shall  recover  damages  jointly;  for  the  possession  of  the 
wife,  as  executrix,  was  also  the  possession  of  her  husband,    and 
the  damages  recovered  shall  be  to  the  estate  of  the  testator,  and 
so  may  concern  them  both. 

If  two  jointenants  bring  an  assise,  and  the  one  is  severed,  if  n  H.  4.  if. 

it  be  found  that  the  other  had  goods  taken  upon  the  land,  he  Roll.  Abr. 

shall  recover  sole  damages  for  themf.  57^-   t  The 

°  owner  of  the 

goods  may  maintain  an  action  alone,  for  them. 

(C)  Against  whom  Damages  shall  be  recovered. 

T^Y  the  statute  of  Gloucester^  made  6  E.  i.,  c.  i.    "  Whereas  {h)  Owen,  112. 

"  heretofore  damages  were   not  awarded  in  assises  of  novel  ^°^'-  98- 

"  disseisin,  (6)  but  only  against  the  disseisors;  it  is  provided,  that  ggised  for  b - 

"  if  the  disseisors  (c)  alien  the  lands,  (d)  and  have  not  whereof  equity,  it  ex- 

"  damages  may  be  levied,  (e)  they,  to  (f)  whose  hands  such  tends  to  all 

"  tenements  shall  come,  shall  be  charged  with  (g)  the  damages,  ^^^'  *^o™^  ""- 

«  {h)   so  that  (/)  every  (/.•)  one  shall  (/)    answer  (m)  for   his  ^eTsor  bv richt 

"   time." 

tunc.  oj.  wrong. 

2  Inst.  284. So,  if  the  lord  distrains  for  rent,  and  a  stranger  rescues,  though  the  stranger  is 

only  a  disseisor  in  an  assise  against  him  and  the  tenant ;  if  the  stranger  is  found  insufficient, 
the  tenant  shall  answer  in  damages,  though  -he  claims  not  from  the  disseisor,  a  Inst.  284. 
(d)  The  tenant  >hall  be  charged  oolj  where  the  disseisor  is  insufficient ;  but,  if  able  to  pay  part, 
but  not  the  whole,  both  shall  be  charged  ;  therefore  the  judgment  is  always  given  generally 
against  both.  3  Inst.  384.  (e)  Lands  held  in  cupite  were  aliened  to  J.  S.  who  died,  his  heir 
within  age;  and  tlie  king  committed  the  custody  to  Ii.,  who  took  the  profits :  the  heir  was  no 
tenant  within  the  statute.  2  Inst.  284.  Seciis,  if  aliened  to  an  infant,  who  took  the  profits, 
or  if,  comingin  as  heir,  he  had  been  out  of  ward.  2  Inst.  284.  (/)  Yet  these  general  words 
^vhali  not  charge  those  with  damages  who  liave  an  estate  cast  upon  them  by  law,  unless  they 
CQHsent  thereto,  as  the   heir  of  xh^  alienfjr?,  by  rpfu'^ing  to  take  the  profits,  may  discharge 

himself 
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himself  of  the  damages,  a  Inst.  284.  So,  if  disseisor  cnfeofFs  A.  and  JB.,  and  makes  livery 
to  A.  only,  and  J.  dies,  if  5,  never  assented,  he  may  waive  the  possession,  ^-c.  Co.  Litt.  ;^6o. 
a  Inst.  a86.  (g)  And  where  b}'  subsequent  statutes  double  or  treble  damages  are  given  in  an 
assise,  they  shall  be  answered  by  every  mesne  tenant  accordingly,  and  for  their  insufficiency 
by  the  tenant.  2  Inst.  285.  (h)  In  an  as:iise,  but  not  in  a  writ  of  entry,  for  that  is  to  be 
brought  against  the  tenant  only,  and  this  clause  refers  only  to  the  assise.  2  Inst.  286,  287. 
(i)  If  named  in  the  assise;  otherwise,  if  the  disseisor  is  found  insufficient,  the  tenant  shall  be 
charged  with  the  whole.  2  Inst.  285.  But,  if  found,  that  the  disseisor  is  insufficient,  and 
that  he  enfeoffed  A.  who  enfeoffed  B.,  who  enfeoffed  the.  tenant,  and  that  A.  had  it  one  year, 
and  B.  another,  and  the  tenant  another,  the  tenant  shall  be  charged  for  his  own  time  only, 
and  the  plaintiff  shall  lose  his  damage  against  A.  and  B.,  because  not  named  in  the  writ. 
2  Inst.  285.  (k)  Tenant  for  years,  or  by  statute,  c^-c.  is  no  mesne  occupier  within  the  act, 
unless  the  assise  is  brought  by  tenant  by  statute,  Sfc.  2  Inst.  284.  (I)  If  they  have  sufficient, 
otherwise  the  tenant  must  answer  for  the  whole.  2  Inst.  285.  (tn)  Yet  several  judgments 
shall  not  be  given,  but  one  judgment  entirely  against  all,  according  to  the  usage;  but  the 
sheriff  upon  the  execution  may  use  such  indifferency  as  justice  requires.  2  Inst.  285.  If 
the  sheriff  returns  that  the  disseissor  is  insufficient,  process  shall  issue  to  levy  it  of  the  tenant. 
a  Inst.  285. 

(a)  This  ex-  «  It  is  provided  also,  that  the  (a)  disseisee  shall  recover  da- 

tends  not  to  «  mages  in  a  writ  of  entry  upon  novel  disseisin,  [h)  against  (c) 
a  Inst  186  "  ^™  ^•^^^  ^^  found  {d)  tenant  after  the  disseisor." 
But  by  a  subsequent  clause  in  this  act,  where  he  recovers  the  land  against  the  disseisor,  he 
shall  have  damage,  {h)  Extends  not  to  him  that  has  an  estate  by  law  cast  upon  hira,  if  he 
•waives  the  possession.  Co.  Litt.  360.  2  Inst.  286,  287.  (c)  If  brought  against  two  joint- 
tenants,  and  one  disclaims,  and  the  other  takes  upon  him  the  whole  tenancy,  and  pleads, 
«^c.,  he  shall  answer  the  whole  damages.  2  Inst.  287.  {d)  The  disseisor  enfeoifs  A.  who  en- 
feoffs B.,  and  in  a  writ  of  entry  in  the  per  and  cni  vouches  A.,  who  pleads  and  loses,  judg- 
ment shall  be  given  against  the  vouchee,  because  he  is  found  tenant  in  law.     2  Inst.  287. 

a  Inst.  289.  In  a  writ  of  partition  by  one  coparcener  against  the  other,  no 

Noy,  68.  Vide  damages  shall  be  recovered,  though  the  defendant  hath  not  been 
ne'rs  ^^(e)U  a   ^^  ^^^  times  (f)  ready  to  make  partition. 

man  will  avoid  the  damages,  because  he  hath  been  at  all  times  ready  to  render  the  thing  in  de- 
mand, he  ought  to  come  at  the  first  day.  17  E.  3.  71.  In  detinue  against  an  executor,  sup- 
posing it  to  come  to  his  hands  after  the  death  of  the  testator,  the  defendant  may  come  at  the 
grand  distress,  and  say,  that  he  hath  at  all  times  been  ready  to  deliver  the  writing  after  the 
time  that  it  came  to  his  hands,  and  thereby  save  damages  against  him.  22  Ed.  3.  9.  Roll. 
Abr.574. 

(D)  Of  assessing  the  Damages  :  And  herein, 

1.   Of  the  Quantum  of  the  Damages  the  Jiirij  may  give. 

Vide  Moor,  T^  all  actions  which  sound  in  damages,  the  jury  seem  to  have  a 
4^9-  ^^""'  discretionary  power  of  giving  what  damages  the}'  think  pro- 
ai.  Vent.  267.  P^""-  fo^'  though  in  contracts  the  very  sum  specified  and  agreed 
Where  money  on  is  usually  given,  yet,  if  there  are  any  circumstances  of  hard- 
laid  out  in  re-  ship    fraud,  or  deceit,  thoufjh  not  sufficient  to  invalidate  the 

pairs  snail  oe  (.Qnti-rj^f  i\^q  j^.y  Ynnv  consider  of  them,  and  proportion  and 
rGcovcrccl  in  ■'v*/*/^  ^^  i       l 

dama^^es.  mitigate  the  damages  accordingly ;  as,  in  case  upon  a  policy  of 

Godb?53.  assurance,  which  was  a  cheat,  for  an  "old  vessel  was  painted,  and 
Wherein  goods  of  no  value  put  in  the  vessel,  and  about   1500/.  insured 

trespass  for  i,pon  it;  and  then  the  ship  was  voluntarily  sunk  (/').  So,  on 
close  &c.  the  an  action  brought  on  a  promise  of  loool.  if  the  plaintiff  should 
court  refused  find  the  defendant's  owl ;  the  court  declared,  though  the  pro- 
to  grant  a  new  minQ  was  proved,   that  the  jury  might  mitigate   the  damages. 

.  .     Also 


(D)  Of  assessing  the  Damages,  G03 

Also  on  demurrer,  by  which  the  promise  is  confessed,  the  jury  writ  of  inquiry, 

may   consider   of    the    circumstances,    and   mitigate    damages  because  the 

•^     T      1  damages  were 

accordmgly.  ^^^  J^^,„^  t,,^ 

suing  forth  the  writ  being  the  plaintiff's  own  act.     2  Leon.  214.  But  for  this  vide  tit.  Trial, 

and  for  what  cause  a  new  trial  will  be  granted,  vide  Mod.  2.     In  trespass  the  jury  gave  the 

plaintiff  half  a  farthing  damages,  and  hetd  good.   2  Roll.  Rep.  19.  Sir  T.  Jon.  138.    (/)  [But 
fraud  vacates  the  policy,  and  therefore  no  such  action  would  lie.] 

Tlie  plaintiff  declared  upon  an  assumpsit  to  pay  for  an  horse  Lev.  m. 

a  barley-corn  a  nail,  doubling  every  nail,  and  averred,  that  there  James  and 

were  thirty-two  nails  in  every  shoe,  which,  doubling  every  nail,  Morgan,  Keb. 

came  to  500  quarters  of  barley ;  which  being  tried  before  Hijde,  Thornijorouch 

he  directed  the  jury  to  give  the  value  of  the  horse  in  damage,  v.  Whitacrc,' 

and  accordingly  they  gave  8/.  and  held  good.  ^^^'^-  |°j' 

Raym.  11 64.  S.  C.     3  Salk.  97.  S.  C.     i  Wils.  295. 

2.  WhetJiei'  they  may  give  more  than  the  Plaintiff  has  declared  for. 


In  [a)  personal  actions,  the  plaintiff  shall  recover  damages   loCo.  117.  a. 

only  for  the  tort  done  before  the  action  *  brought,   and  therein  («)  But  in  a 

the  plaintiff  counts  to  his  damage.  '^""^  ^^^^'7.  ^^ 

^  o  recovers  his 

damages  pending  the  writ,  and  therefore  never  counts  to  his  damage,  10  Co.  117.  a.,  and 

though  damages  be  given  by  statute,  yet  the  old  form  remains.     2  Inst.  286. *  In  Foster 

and  Bonner,  B.  R.  E.  1776,  the  court,  on  argument,  determined,  that  in  an  action,  forcarrj'ing 
persons  across  the  Thames,  in  prejudice  to  the  Grarescnd  ferry,  the  plaintiff  might  give  in  evi- 
dence a  tort,  after  suing  forth  the  latitat,  and  liefore  the  day  of  exhibiting  the  bill,  saying,  in 
such  case,  the  filing  of  the  bill  was  the  commencement  of  the  suit. 

Also,  in  personal  actions  the  plaintiff  shall  recover  no  more  2H.  6.  7. 
than  he  hath  counted  for,  although  the  jury  give  him  more,  for  8H.6.5.10C0. 

he  best  knows  the  measure  of  his  wTong,  and  what  he  is  en-  "„  ^^^"'45- 
.  .    ,         ,  o'  b.  r.  per  Cur. 

titled  to  f.  Kelw.2i. 

Yelv.  45.     Cro,Eliz.544.     Bulst.  49.     Fitz.  Damages,  16.  S.  C.     Bro.  2.  S.  C.     Cro.  Ja.  297. 

S.  C. f  If  the  jury  give  more,  the  plaintiff  must  relinquish  the  extra  damages,  for  if  he 

enters  up  the  judgment  for  the  whole,  which  the  jury  gave,  it  is  error,  and  cannot  be  amended 
or  helped,  in  any  manner.  So  determined  in  B.  R.  H.  1773,  Sandiford  and  Bean,  Esq, 
Cheveley  v.  Morris,  2  Bl.  Rep.  1300.  S.  P. 

If  the  tenant  vouches,  the  demandant  shall  not  recover  more  8  H.  6. 11. 
damages  against  the  vouchee  than  he  hath  counted  of;  for  the  RoH-Abr.  57?. 
vouchee  comes  in  lieu  of  the  tenant,  and  the  judgment  is  given 
against  the  tenant. 

But  the  plaintiff  in  dcti?iue  may  recover  more  damages  against  8  H.  6. 5.  ir. 
the  garnishee  than  he  hath  counted  of;  for  his  count  is    not  Bro.  Damages, 
against  the  garnishee,  but  against  the  defendant,  and  damages  ^jj^.  'A  g  p* 
against  him  are  for  the  delay  after  the  count. 

In  trespass  for  rescuing  a  distress,  to  his  damage  so  much  ;  if  21  E.  3.  40.  b. 

the  defendant  iustifies  the  rescous  upon  special   matter,    upon  tTw    ,  ulV^' 

1  •  u  -i.  •     1  1  r       1         1   •     -m    1        1    11  1  1  (ft)  In  debt  for 

wnicn  It  is  demurred  tor  the  plaintiff,  he  shall  have  damages  as  ^^q/  ^p^^  ^^g 

he  hath  counted  of;  (b)  for  the  defendant  hath  acknowledged  the  2  E.  6.,  for  not 
trespass,  and  hath  not  denied  the  damages.  setting  forth 

tithes,  if  the 
defendant  pleads  the  31  H.  8.  c.  13.  §  21.,  and  that  the  lands  were  discharged  in  the  hands  of 
the  prior  of  B.  at  the  time  of  the  dissolution,  &c.  and  thereupon  issue  taken ;  and  at  the  trial 

the 
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the  defendant  cannot  make  good  his  plea ;  the  value  shall  be  taken  as  confessed,  because  the 
issue  is  joined  upon  a  collateral  point;  and  the  defendant  took  not  the  valu?  by  protestation. 
Allen,  88.     Ruled  upon  a  trial  at  bar,  and  a  verdict  given  for  200/.     Vide  Roll.  Abr.5  7a. 

Yelv.  AS'  Where  the  jury  find  greater  damages  than  the  party  declaresr 

(a)  [But  a  re-  of,  the  court  may,  to  prevent  error,  give  judgment  for  so  much 

mitiitur cannot  ^g  -^  gt^ted  in  tlie  declaration,    nullo  habitu  respectu  to  the  rest, 

term  subse-  ^^^^  ^^^  party  may  release  the  (a)  overplus,  and  take  judgment 

quent  to  that  for  the  rest. 

in  which  the 

judgmoit  is  entered.     Wray  v.  Lister,  a  Str.  mo.     Cheveley  v.  Morris,  a  Bl.  Rep.  1300.] 

For  this  vide  Also,  though  the  jury  cannot  regularly  give  the  plaintiff  more 
10  Co.  115.  b.  damages  than  he  hath  counted  of,  yet  may  they  award  him  costs 
^"n  II  R  "^^^  distinct  and  separate  from  the  damages;  and  though  such  costs 
Cro.Ja.  (^)  exceed  the  damages  laid  in  the  declaration,  yet  shall  the 
69.  Yelv.  70.  plaintiff  recover  both ;  for  the  damages  are  given  for  the  wrong, 
Roll.Abr.578.  for  which  the  action  is  brought,  and  the  costs  for  the  charge 

^oi^/ffT^f"***'  of  the  suit:  the  one  before  the  suit,  and  the  other  in  and  for 

288.  (0) Where   ^\  -^ 

the  jury  may      ^'^^  ^"'''• 

give  10/.  costs,  though  they  give  but  10/.  damages  on  the  statute  21  Ja.  1.  c.  16.     Salk.aoy. 

and  vide  tit.  Costs. 

3.  Must  he  assessed  pursuant  to  the  Plaintiff^  s  Bight,  or  the  In- 
jury he  has  received :  And,  herein  of  assessing  entire  Damages, 

10  Co.  117.  If  in  a  writ  of  entry  sur  disseisin,  or  in  nature  of  an  assise,  a 

writ  of  inquiry  of  damages  is  awarded,  the  plaintiff  shall  recover 
his  damages  but  from  the  time  of  the  disseisin  to  the  time  of  the 
award  of  the  inquiry  of  damages,  and  not  after,  though  the  writ 
of  inquiry  be  not  served  till  seven  years  after ;  and  if  in  such 
writ  an  issue  is  joined  triable  by  verdict,  he  shall  recover  damages 
but  from  the  time  of  the  disseisin  to  the  time  of  the  verdict. 
JO  Co.  117.  But  in  a  praecipe  quod,  reddat,  of  a  rent  of  the  possession  of 

(c)  But  in  per-  ^he  demandant  himself,  he  shall  recover  arrears  as  well  (c)  pend- 
th"^  lainttff*    ^"^  ^^^  ^^^^  ^^  before  7isque  diemjudicii  redditi. 
•hall  recover  damages  only  for  the  tort  done  before  the  action  brought.    10  Co.  117. 

Co.  Litt.  457.  The  disseisee,  in  an  action  of  trespass,  may  recover  damages 
for  the  first  entry  without  any  regress. 

Co.  Litt.  257.        But  after  regress  he  may  have  trespass  with  a  continuando,  and 

Vide  I  Roil,     therein  recover  for  all  the  mesne  occupation  as  well  as  for  the 

Abr.55c.          first  entry. 

C0.Litt.a5  7.  a.  So,  in  an  action  upon  5  R.  2.  c.  7.  for  entering  into  land, 
ubi  ingressus  no?i  datur  per  legem  terrce^  the  plaintiff  shall  recover 
damages  for  the  first  tortious  entry  only. 

•Co.  Litt.  357.  But  in  an  action  upon  8  H.  6.  c.  9.,  where  one  enters  by 
force ;  or  enters  peaceably  and  detains  with  force ;  or  when  one 
enters  with  force,  or  detains  with  force ;  the  plaintiff  without  any 
regress  shall  recover  treble  damages,  as  well  for  the  mesne  occu- 
pation as  for  the  first  entry. 

If 


(jy)  Of  assessing  the  Damages,  ^03 

If  in  case  for  not  grinding  at  the  plaintifTs  mill,  the  plaintiff  Harbin  and 
derives  his  title  under  a  lease  made  to  him  1 1  Ja.,  and  then  sets  ^![^^'i^  ^°^' 
forth,  that  the  defendant  at  several  times  from  2  Ja.  to  12  Ja.   \^'    g°Q' 
did  grind  his  corn  elsewhere,  he  cannot  have  judgment,  though  Carth.  387. 
after  verdict,  because  the  damages  are  assessed  for  all  that  time,   1  Ld.  Raym. 
viz.  from  2  Ja.  to  12.,  whereas  the  plaintiff's  lease  commenced  *'^^-  "Mod. 
n  Ja. ;  so  that  the  damages  are  given  to  the  plaintiff  before  he  ]^^^    j^Salic 
had  any  title.  663!  S.  P.  and 

S.  C.  cited. 

In  case  the  plaintiff  declared,  that  J.  S.   19  Sept.   \6  Car.  2.,  Hambledon 

was  retained  as  an  apprentice  to  serve  the  plaintiff  for  nine  years,  ^"^  Veere, 

and  continued  in  his  said  service  till  the  31  Oct.  21  Car.  .2,  when  *^^3""d.  169. 

the  defendant  procured  the  said  J.S.  to  leave  the  plaintiff's  ser-  Carth.  261. 

vice,  (^a)per  quod  the  plaintiff  ^o/2^;«  prqficuwn  quod  ratione  servitii  S.  C.  cited. 

prced.  J.  S.  per  totum  residuwn  tei'7nijii  recipere  potiiisset  totaliter  (?)  The  plain- 

perdidit ;    and  {b)  after  verdict  for  the  plaintiff,   and  general  fo^ab^attw* 

damages  given,  though  it  appeared  the  term  was  not  expired,  it  of  his  servant 

was  intended  that  damages  were  given  for  all  the  term,  as  well  19  Jan.  &c. 

the  time  (c)  to  come  as  past;  for  the  damages  must  be  intended  per  quod he^ 

to  be  taxed  according;  to  the  declaration ;  and  if  it  should  be  in-  J^^J' ,  '^^^[."^e 
T    ,      ,         .        .   °       1  1  1  •  1  .         1  loralongtime, 

tended  otherwise,  it  would  be  uncertain  to  what  time  they  were  ^nz.  for  tho 

taxed,  whether  to  the  exhibition  of  the  bill,  or  verdict  given.         space  of  six 

months  then 
next  following,  ^-c.  After  a  verdict  for  the  plaintiff,  though  the  original  bore  tesiehefore  the 
end  of  the  six  months,  yet  the  plaintiff  had  his  judgment,  for  the  viz.  was  more  than  needed, 
being  not  of  the  substance  of  the  action,  but  for  aggravation  of  damages  only.  Hunt  v. 
LawTing,  Hob.  284.  Sims  v.  Gregory.  Allen,  23.  per  eiiriam.  ||The  declaration  was  of 
Michaelmas  term  of  an  assault  on  the  i8th  Oct.  and  an  imprisonment  from  thence  for 
twenty  weeks.  After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
action  was  brought  too  soon,  and  it  appeared  that  danjages  had  been  given  for  an  imprison- 
ment long  after  the  action  was  depending.  But  for  the  plaintiff  it  was  argued,  that  the  con- 
tinuaiido  in  this  case  was  laid  under  a  scilicet,  and  therefore  will  not  vitiate  what  is  properly 
laid  in  time ;  and  that  this  differs  from  all  the  cases  where  the  time  is  affirmatively  laid.  Be- 
sides, it  was  laid,  that  he  did  imprison  the  plaintiff,  and  therefore  respects  a  time  past,  and 
as  to  that  only  the  evidence  could  be  applied.  And  of  tliis  opinion  was  the  court,  and  the 
plaintiff  had  judgment.  Webb  v.  Turner,  a  Str.  1095.  {b)  In  covenant  against  an  apprentice 
for  running  away  from  his  service  before  his  time,  whereby  the  plaintiff  lost  his  ser\'ice/or  ^/(tf 
said  term,  which  was  not  then  expired,  the  ^\a\nt\W demurred ;  and  by  Twisden  J.  though  it 
has  been  adjudged  to  be  naught  after  verdict,  yet  being  on  demurrer,  it  may  be  helped ;  for 
the  plaintiff  may  take  damages  for  the  departure  from  the  service  only,  and  not  for  the  loss  of 
service  during  the  term,  and  then  it  will  be  well  enough.  Horn  v.  Chandler,  i  Mod.  271.  — 
(c)  In  trespass,  assault,  and  false  imprisonment,  the  plaintiff  declared,  that  the  defendant  on 
the  1st  Feb.  in  the  8th  of  W.  3.  with  force  and  arras,  &c.  Upon  not  guilty  pleaded,  the 
plaintiff  had  a  verdict,  and  the  postea  being  stayed,  the  question  was,  whether  the  plaintiff 
should  have  his  judgment ;  the  declaration  being  of  Easter  term  then  last,  and  he  having 
declared  of  a  trespass  on  the  ist  Feb.  8  W.  3.  which  time  was  not  then  come.  But  by  the 
court — There  nmst  be  evidence  given  of  a  fact  done  before  the  action  brought ;  the  time  is 
but  a  circumstance  of  a  thing  done ;  for  when  by  a  traverse  it  is  made  part  of  the  issue,  such 
traverse  is  never  good.  So  the  plaintiff  had  judgment.  Blackwell  v.  Eales,  5  Mod.  386. 
Carth.  389.  S.  C.|| 

In  trespass,  the  plaintiff  declared,  that  upon  the  second  day  of  Prince  v. 
July^  anno  5  W.-j,.  S^c,  and  from  thence  to  the  time  of  the  action,  ^^'""g, 
he  was  possessed  of  two  meadows  adjoining  to  a  river :  and  that  ^  Salk.  663'. 
the  defendant,  Aug.  2.  in  the  same  year,  exalted  his  mill-banks  to  s.  C.  Comb. 
that  degree,  that  thereby  the  water  overflowed  his  (the  plaintiff's)  44a.  S.  C. 

meadows,  WJl«»yffl.»4«. 
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meadow.s,  per  quod  he  lost  the  use  and  profit  of  his  meatlovys, 
from  the  said  second  of  J?//?/  to  the  time  of  the  action ;  and  after 
verdict  and  entire  damages,  judgment  was  arrested;  for  it  was 
impossible  that  he  should  lose  the  use,  S(C.  before  the  fact  was 
done. 

But,  where  in  trespass  for  erecting  and  continuing  300  perches 
of  stone  wall  on  the  soil  of  the  plaintiff  2  April  an.  2  W.  ^  M. 
traJisgression.  prccdict.  quoad  continuation,  mur.  prced.  a  20  die 
Feb.  anno  prima  W.  8f  M.  nsque  diem  exhihitionis  billce  continu- 
ando ;  it  was  objected,  that  the  continuance  being  laid  for  one 
year  before  the  commencement  of  the  trespass,  and  entire 
damages  being  given,  all  was  void ;  yet  it  was  adjudged,  that 
the  continuance  being  for  a  time  before  the  commencement  of 
the  action  was  senseless  and  void;  and  it  cannot  be  intended 
that  any  damages  were  given  for  a  matter  which  was  void  in 
itself. 

In  case,  for  stopping  lights  by  erecting  a  new  structure,  the 
declaration  concluded,  that  occasione  premissmuni  magna  tenebri- 
tate  obscurat.  fuit  S)-  adhuc  existit,  Sfc.  after  verdict  and  entire 
damages,  it  was  objected,  that  by  adhuc  existit,  the  jury  had 
given  damages  for  a  matter  subsequent  to  the  action,  and  that 
no  damages  can  be  given  for  a  matter  after  the  action  com- 
menced [a) ;  because  if  another  action  should  be  brought  for 
the  same  thing,  the  former  action  could  not  be  pleaded  in  bar 
actions  maybe  to  it ;  but  it  was  resolved,  that  the  adhuc  should  {b)  refer  to  the 

brought  for       time  of  the  plaint  levied,  and  not  to  the  time  of  the  declaration, 
matter  subse-  ^ 

quent  to  the  depending  suit,  and  therefore  damages  cannot  be  given  for  it :  but  it  is  othersvise 
where  a  duty  or  demand  has  arisen,  pending  the  writ,  for  which  no  satisfaction  can  be  had  by 
a  new  suit,  for  there  such  duty  or  demand  shall  be  included  in  the  judgment  upon  the  action 
already  depending  ;  as  in  the  old  writ  of  annuity ;  assumpsit  for  principal  and  interest,  upon  a 
contract  obliging  the  defendant,  the  principal,  with  interest  from  such  a  time.  Robinson  v. 
Bland,  a  Burr.  1086.]  {b)  But  in  an  action  de  uxore  abducta,  and  keeping  her  from  him  usque 
such  a  day,  which  was  some  time  after  the  exhibiting  of  the  bill,  judgment  was  stayed,  for  the 
jury  shall  be  intended  to  have  given  damages  for  the  whole  time  mentioned  in  the  declaration. 
Vent.  103. II  So,  in  trespass  and  false  imprisonment,  the  plaintiiF  declared  that  the  de- 
fendant imprisoned  liim  the  ist  Oct.  9  IF.  3.  and  detained  him  in  prison  for  four  months; 
and  after  verdict  for  the  plaintiff"  and  entire  damages,  judgment  was  arrested,  because  the 
declaration  being  of  Michaelmas  term  9  IF.  3.  and  the  damages  being  entire,  and  given  for  the 
imprisonment  of  four  months  from  the  ist  Oct.,  it  appeared  that  the  damages  were  given  for 
imprisonment  after  the  action  commenced.  Brasfield  v.  Lee,  i  Ld.  RajTn.  329.  Hanbury  v. 
Ireland,  Cro.  Ja.  618.  S.  P.  And  a  judgment  in  C.  P.  was  reversed  in  K.  B.  because  the  jury 
on  the  writ  of  inquirj'  had  given  damages  for  necessaries  provided  after  the  action  commenced, 
and  to  a  time  after  the  writ  of  inquiry  was  executed.    Baker  v.  Backe,  a  Ld.  Raym,  1382. || 
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(«)  [In  trespass, 
tort,  &c.  new 


Roll.Abr.576 
But  for  this, 
and  for  what 
things  the  da- 


If  an  action  upon  the  case  be  brought  for  speaking  words  all 
at  one  time ;  and  upon  not  guilty  pleaded,  verdict  be  given  for 
the  plaintiff;  though  some  of  the  words  will  not  maintain  the 
mao^es  shall  be  action,  yet  if  any  of  the  words  \n\\,  the  damages  may  be  given 
said  to  be  entirely,  for  it  shall  be  intended  that  the  damages  were  given  for 
given,  vide  the  words  which  are  actionable,  and  that  the  others  were  inserted 
Godb.  343.       Qj^jy  £qj.  aggravation.  * 

a83.  708.  pi.  987.  Cro.Eliz.  329.  788.   Bulst.  37.   3  Bulst.  283.   Cro.  Car.  237.  328.    March, 

48/    Sid.  38.    Winch.  33. *  But,  if  the  declaration  consists  of  several  counts,  all  the 

words  in  some  of  which  are  not  actionable,  and  there  is  not  any  special  damage  laid,  or  if 
laid,  not  found,  and  a  general  verdict  is  taken  for  the  plaintiff,  (except  as  to  the  special 
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ilaniage,  if  any  laid,  and  that  is  found  for  defendant,)  the  judgment  will  be  erroneous,  and 

may  be  avoided,  by  motion  in  arrest  of  judgment,  or  reversed,  on  error  brought. [It  is  the 

rule  of  the  court  of  C.  P.  to  uwartl  a  venire  facias  dc  novo  in  such  case,  upon  payment  of 
costs,  tliat  the  plaintiff  may  sever  his  damages.  Anger  v.  Wilkins,  Barnes,  478.  Smith  v. 
H  award.  Id.  480.] 

But,  if  the  action  be  brought  for  several   worJs  spoken   at  Moor,  708. 
several  times,  and  the  action  will  not  lie  for  the  words  spoken  at  ^^-  ^^^-  329- 
one  time,  but  will  lie  for  the  words  spoken  at  another  time;  and      Bulst^a'g 
upon  not  guilty  pleaded,   a  verdict  be  found  for  all  the  words,  Cro.  Car.  237. 
and  entire  damaucs  i^iveu  ;  this  is  not  good.     See  supra,  n.  .^28.  Hutt.  131. 

°     "^  "  Roll.Abr.576. 

If  the  plaintiff  declares  that  he  bought  of  the  defendant  diver sa  10  Co.  130. 
bona  Sf  caialla,  viz,  unum  fulcrum  Iccti  ( Anglicc  a  field  bedstead)  ^-  '^'i'^-  b. 
with  a  tester  and  curtains  of  smi,  unum  canopiwn  {vocat.  a  canopy),  ^"^^  ^.■^.''^\~f 
Sfc.  and  that  the  defendant  assumed  to  deliver  boua  lirccd.,  but  „/j^.^  ^  trunk 
had  not,  c^r.  and  there  is  a  verdict  for  the  plaintiffj  and  general  full  of  linen, 
damages  given,  it  shall  not  be  presumed  that  any  damages  were  &c.)  and  da- 
given  for  the  tester  and  curtains,   which   {a)  were  not  alleged  "j^o*iJ"^„^"^q 
■positive,  but  only  expositive ;  and  this  exposition  is  too  extensive,  ^^  the  trunk 
for  fulcrum  signifies  the  bedstead  only.  only.  Cro.  Ja. 

665- 

If  in  an  action  upon  a  covenant  divided  into  two  {h)  branches.  Steel  and 
the  breach  is  assigned  in  one  part  only,  S^c.  and  the  jury  assess  ^pig'it.  2  Roll, 
damages  generally  profractione  conventionis prced.  this  shall  have  r^'j,  ^If"    1  ^ 
relation  to  that  part  only  in  which  the  breach  was  assigned.  ^^  action  in  an 

inferior  court  for  slandering  him  in  his  trade,  by  which  he  lost  his  custom,  within  the  jurisdic- 
tion of  tiiat  court  &;  (dibi  ;  and  it  was  held  maintainable,  notwithstanding  the  alibi.  Vent.  104. 
cittd  by  Tii'isden  to  have  been  adjudged. 

If  in  debt  upon  2  E.  6.,  for  not  setting  forth  tithes  growing  Cressit  and 

upon  seventy  acres  of  land,  c^r.  the  jury  as  to  sixty-six  acres  give  Burgis,  Styl. 

damages,  Sfc.  and  as  to  the  five  acres  residue,  give  damage,  &-c.      I'    ^'^j^^ 
1       '^     .  ^  ■,  ,  1      *■  *  •  1  "  action  upon 

whereas  it  ought  to  liave  been,  as  to  the  tour  acres  residue  ;  yet  the  sale  of 

this  being  only  (c)  a  miscounting  of  the  jury,  and  no  damage  to  several  things 

any  therebv,  the  plaintiff  shall  have  his  judgment.  for  divers  sums 

"  of  money,  qucs 

quidcm  pecuniantvi  suvimee  attingunt  ad  to/.,  whereas  rightly  computed,  they  came  but  to  9/., 
the  jury  gave  damages  less  than  9/.  and  it  was  held  good;  but,  if  the  verdict  had  been  for  10/. 
it  had  been  naught.     Vent.  104.  cited  by  Tivisden  to  have  been  adjudged. 

If  in  trespass  for  an  assault,  battery,  and  wounding,   the  de-  Calvert  v.  Ar- 
fendant  quoad  the  force,  pleads  not  guilty;  and  quoad  the  assault  "old,  Sid.  96. 
iind  battery,  that  he  was  removing  a  market-cross  to  a  more  con-  (cf)  But  with  out 
venient  place,  and  the  plaintiff  interrupted  him,  j3£7- 92^6?  77zo////<?V  ^ould  not  ' 
mauus  imposuif,  4'<"'>  and  thereupon  they  are  at  issue,  and  the  have  been  pre- 
jury  find  the  defendant  guilty  de  injuria  sud  propria  ,-  and  [d)  so  sumedthat  da- 
r-ecite  the  entire  declaration  of  the  assault,  battery,  and  wound-  ""ages  were 
ing,  (though  the  wounding  was  not  in  issue,)  and  assess  damages  \,^^  ^^^  ju 
occasione  transgressionis  illius  to  20/.,  it  must  be  intended,  that  issue. Hob.  18 7. 
the  damages  were  given  for  all  in  the  declaration,  viz.  the  wound-  Cro.  Ja.  252- 
ing,  though  not  in  issue,  and  the  jury  cannot  find  {e)  more  than  ^f^)  ^°'"  *^^^ 
the  plaintiff  has  declared  for,  and  assess  damages  for  it.  m^effcJwhat 

they  have  not  found.    Bulst.  64. 
If 
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Sid.  98.  If  in  trover,  inter  alia,  de  una  salsura  (Anglice  a  sailing 

Lev.  99.  trough),  there  is  a  verdict  for  the  plaintiff  and  entire  damages ; 

the  declaration  as  to  the  trough  being  merely  in  English^  the 
damages  shall  be  intended  given  for  the  other  particulars ;  but, 
if  the  defendant  had  been  acquitted  of  the  other  things,  and 
expressly  found  guilty  of  this,  it  would  have  been  otherwise. 
Carth.  437.  If  in  an  avowry  for  rent  due  in  money,  and  also  for  so  many 

Mornce  and  hens,  it  appears  on  the  face  of  the  avowry  that  the  hens  were  not 
judged '  and  a  ^^^  ^^  ^^^  ^^^^  ^^  ^^^  distress  taken ;  although  there  are  entire 
Teinittitur  en-  damages  and  costs,  yet  the  plaintiff  may  release  the  damages 
entered  ac-  and  rent  for  the  hens,  and  take  judgment  only  for  the  rent  in 
S^  b"^'^  d  "^°"^y  i^)i  ^^*  ^^^^  "ot  release  the  costs. 
Newton,  Trin.  28.  Car. Rot.  728.  S. P.  said  to  be  adjudged. 

Roll.  Abr.  570.  If  an  action  upon  the  case  is  brought  (6)  upon  two  [c]  promises, 
Roll. Rep. 423.  and  both  are  found  for  the  plaintiff,  the  jury  may  give  entire 
S  C  the  md"-  damages  for  both,  for  this  is  at  the  peril  of  the  plaintiff;  but,  if 
ment  being  "  the  action  does  not  lie  for  one  of  them,  the  plaintiff  (c?)  shall  not 
given  on  de-  have  judgment  for  the  other,  {e) 
murrer  and 

entire  damages  assessed  upon  a  writ  of  inquiry,  {h)  So,  in  other  actions  upon  the  case. 
Moore,  707.  Cro.  Eliz.  560.  Hob.  189.  10  Co.  130.  Moore,  281. —  So,  in  debt.  Brownl. 
70.  —  So,  in  trespass.  Styl.  174. 182.  399.  3  Leon.  213.  Cro.  Car.  21.  Godb.  57.  —  So, 
in  covenant.  Cro.  Eliz.  685.  Cro.  Ja.  439.  Saund.  155.  —  And  for  this  riWe  5  Co.  108.  a. 
10  Co.  130.  3Bulst.  231.  Hetl.  51.53.  Lit.  Rep.  61.  Styl.  198.  Cro.  Eliz.  59.  Cro.  Ja.  239. 
Sid.  38.  Moore,  22i.  [i  Stra.  621.  Fort.  376.  Andr.  21.  2  Ld.  Raym.  1381.]  (c)  So,  where 
the  plaintiff  alleges  two  breaches  of  an  award,  one  of  which  is  insufficient,  and  entii-e  damages 
are  given.    Leon.  170.    5  Co.  108.     10  Co.  131.,   but  vide  Yelv.  2S-  and  tit.  Arbitrament. 

(d)  Where  entire  damages  shall  hinder  the  plaintiff's  judgment,  vide  2  Roll.  Abr.  99.  ■ 

(e)  [But,  if  one  of  the  promises  be  insensible,  or  impossible  to  be  performed,  and  there  be  a 
general  verdict  for  the  plaintiff  with  entire  damages,  the  judgment  will  not  be  arrested;  be- 
cause it  is  not  to  be  intended,  that  any  part  of  the  damages  was  assessed  as  to  such  a  promise. 
I  Roll.  Abr.  5  7  7.  pi.  5,  6.  But  a  distinction  is  made  by  Lord  C.  J.  Vaughan,  in  Nichols  v.  Reeve, 
I  Freem.  ^2-  between  a  legal  impossibility  of  performing  a  promise,  and  a  physical  one;  that 
it  is  only  with  respect  to  the  latter  that  the  above  rule  holds :  for  in  the  other  case,  non 
constat  to  the  jurors  whether  the  promise  be  good  or  not  in  law,  and  therefore  the  presumption 
18,  that  they  gave  damages  for  it.] 

Carth.  254.  So,  where  an  action  against  an  administrator  was  laid  as 

Blackman  and  follows,  ss.  In  coiisideration  that  the  plaintiff"  had  sold  a  mare  to 

iudsed'a^id  the  intestate,  he  promised  to  pay  the  plaintiff  tantam  denariorum 

the  judgment  summam  quantam  egua  prcedict.  rationabiliter  habere  meruit,  and 

of  the  Court  then  avers  in  fact,  quod  equa  piadict.  rationabiliter  habey^e  meruit 

*^l^ii^  h^°  8/. ;  which  last  promise  being  void,  it  being  absurd  to  say  that 

were  entL'e  *^^  mare  deserved  to  have  so  much  money,  makes  the  whole 

damages,  r«-  void, 
versed  accordingly. 

4.  Where  to  be  assessed  jointly  or  severally,  "where  there  are  several 

Defendants. 

XI  Co.  6.  b.  The  jury  cannot  regularly  assess  {/)  several  damages  for  one 

Cro.  Ehz.  860.  trespass,  with  which  the  defendants  are  jointly  charged  by  the 

384.R0U.Rep.  plaintiff's  writ  or  declaration;  for  though  in  fact  one  was  more 

31.  Hob.  66.  malicious,  and  did  greater  wrong  than  the  other,  yet  all  coming 

vide  Bulst.  xj  7,  to 
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to  do  an  unlawful  act,  the  act  of  one  is  the  act  of  all  the  parties  C/)  For  by 
present.  ,  finding  them 

^  guilty  ae  prce- 

wM-m,  they  find  them  equally  guilty,  and  it  is  a  rule  in  law,  that  what  the  plaintiff  had  laid 
joint  in  his  declaration,  the  jury  cannot  sever  in  their  verdict.  Carth.  20.  arguendo.  |[0n 
the  trial  of  an  action  against  two  defendants  A.  and  2?.,  it  was  proved,  that  the  assault  by  A. 
was  more  violent  than  that  by  B.  Lord  Ellenborough  C  J.  told  the  jury,  that  the  damages 
could  not  be  severed,  so  as  to  give  more  damages  against  A.  than  against  B.,  but  that  they 
might  give  their  verdict  against  both,  to  the  amount  which  they  thought  the  most  culpable 
ought  to  pay.    Brown  v,  Allen  and  Oliver,  4  Esp.  N.P.C.  158. || 

But  in  trespass,  if  one  defendant  is  found  guilty  at  one  time,  "  Co.  6.  b. 
and  the  other  at  another  time,  several  damages  may  he  [a)  taxed.  g'^Q    (a)  And 
the  plaintiff  hath  election  to  take  execution  de  melioribits  damnis.    3  Mod.  102, 

So,  where  they  plead  several  pleas,  as  in  an  action  of  battery,  Walsh  v. 
if  one  pleads  not  guilty,  and  the  other  justifies,  and  both  issues  Bishop,  Cro. 
are  found  for  the  plaintiff;  in  such  case  he  may  enter  a  wo//e     M  d^^i 
jn-os.  against  one,  and  take  judgment  against  the  other,  because  g^^^  cited.* 
their  pleas  are  several. 

If  in  trespass  against  two,   one  appears  against  whom   the  11  Co.  6.  b. 
plaintiff  counts  simul  aim,  Sr.  who  pleads,  and  is  found  guilty  Roll.  Rep.  31. 
and  damages  assessed,  and  after  the  other  appears  and  pleads,  '         ^^    °* 
and  is  found  guilty,  he  shall  be  charged  v.ith  the  damages  taxed 
by  the  first  jury. 

If  in  trespass  against  A.,  B.,  and  C.  for  a  battery  and  wound-  Sir  John 
ing,  A.  appears,  and  the  plaintiff  declares  against  him,  simul  Heyden'scase, 
cum,  <^'c.  and  A.  pleads  not  guilty,  and  a  venire  issues,  t^-c.  and  j  Ro°Rep\o. 
after  B.   appears,  and  the  plaintiff  declares  against  him  simul  g.  c.  Johns  v» 
cum,  and  B.  pleads  not  guilty,  and  a  vcJiire  issues,  and  both  Dodsworth, 
these  issues  are  tried  at  the  same  assises,  viz.  that  against  A.  is  Cro.Car.193. 
first  tried,  and  200Z.  damages  given ;  and  after  that  against  B.  ^^  'appeal  of" 
is  tried,  and  50/.  damages  given;  and  after  C.  appears  and  con-  mayhem, 
fesses  the  action,  and  a  writ  of  inquiiy  is  awarded  upon  the  roll,  {b)  In  trespass 
but  none  issues;  the(/^)  plaintiff  at  his  election  may  have  judg-  ^^^Y^^  "^•'  ^•* 
nient  for  the  damages  given  by  the  jury,  and  this  shall  bind  all,  ^  justify 
for  in  judgment  of  law  the  several  juries  gave  their  verdict  at  the  to  which  the 
same  time.  plaintifFre- 

plies,  and  then 
they  demur.  C.  pleads  another  plea,  whereupon  issue  is  joined,  and  the  demurrer  is  adjudged 
against  A.  and  B.,  and  upon  writ  of  inquiry  damages  are  given ;  and  after,  the  issue  is  found 
for  the  plaintifti  anj  damages  given :  the  plaintiff'  may  have  his  election,  which  damages  he 
will  take.  Headley  v.  Mildraay,  Roll.  Rep.  395.  Cro.  Ja.  350.  S.  C.  adjudged  upon  a  writ  of 
error;  and  the  first  judgment  affirmed  accordingly,  because  tlie  writ  is  entire,  and  the  defen- 
dants are  ail  charged  with  one  battery,  thougli  the  declarations  are  several.  ||In  trespass 
against  three,  two  of  them  pleaded,  tlie  other  let  judgment  go  by  default ;  the  jury,  on  trial  of 
the  issue,  found  for  plaintiff^  damages  2,5^-  Ai'torwards,  on  the  writ  of  inquiry  against  the  other 
defendant,  the  jury  assessed  25.  damages,  and  judgment  was  entered,  that  plaintiff  do  recover 
against  tv,o  defendants  35^.  and  against  the  othpr  2*.  On  motion  that  the  a*,  damages  might 
be  struck  out,  and  judgment  be  entered  against  all  three  jointly  for  ^S^-,  the  Court  said,  that 
plaintiff  might  take  judgment  de  iltdioribun  damnis  where  several  damages  are  given,  or  enter 
a  remittitur  ;  but  that  taking  damages  for  the  whole  makes  the  judgment  bad  in  point  of  law, 
and  that  it  is  not  amendable,  not  being  the  misprision  of  the  clerk,  but  founded  on  the  verdict. 
Sabin  v.  Long,  i  Wils.  3o.|| 

[So,  where  two  defendants  in  assumpsit  severed  in  pleading,  Noke  v.  Ing- 
and  the  one  pleaded  a  bankruptcy,  which,  on  issue  joined,  was  ham,  i  Wiis, 
Vol.  n.  E  r  ibund  S?- 
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found  for  him ;  it  was  holden,  that  the  plaintiff  might  enter  a. 

nolle  p-osequi  as  to  him,  and  still  proceed  to  final  judgment  and 

execution  against  the  other.] 
Cro.  Ja.  »5i.  In  trespass  for  an  assault,  battery,  and  wounding,  the  defendant 

And  if  the  da-  qnQf^j  i\^q  battery  and  wounding  pleads  not  guilty,  and  quoad  the 
be  found  save-  assault  justifies,  and  both  issues  are  found  against  the  defendant, 
rally,  it  would  several  damages  shall  not  be  foimd,  for  the  assault  is  included  in 
be  double.        the  battery  and  wounding. 

Player  v.  If  in  trover  and  conversion  of  2000  loads  of  coals,  upon  not 

Warn,  Cro.  guilty  pleaded,  the  defendants  are  [a)  found  severally  guilty  for 
fa)  So^in  tres-  several  loads  of  coals,  and  severally  not  guilty  for  the  residue; 
pass,  if  one  the  jury  must  assess  several  damages  [b);  adjudged  upon  a  writ 
defendant  is  of  error  in  the  exchequer-chamber,  and  judgment  against  them 
found  guilty     severally  for  damages,  according  to  the  verdict,  and  entire  costs. 

and  the  other  in  all,  the  damages  shall  be  several.  Cro.  Eliz.  860.  Brownl.  433.  Buls.  50. 
(b)  But  vide  Carth.  20,,  where  it  is  said  that  the  contrary  had  been  lately  resolved  in  C.  B. 
between  Whorewood  and  Jackson.  [And  agreeably  to  that  resolution  the  law  is  now  settled. 
For  where  the  count  is  of  a^'oire^  trespass,  and  the  jury  find  the  defendants  guilty  of  a  joint 
trespass,  or  they  all  confess  tne  trespass,  the  damages  cannot  be  severed.  Hill  v.  Goodchild, 
5  Burr.  2790.  Onslow  v.  Orcheird,  i  Str.422.  Lowfield  v.  Bancroft,  a  Str.  910.  Mitchell 
v.  Milbank,  6  T.  Rep.  199.] 

Rodney  v.  In  trespass  and  false  imprisonment,  and  imposing  the  crime 

Strode  Sf  id.  of  treason  on  the  plaintiff,  against  A.,  B.  and  C,  B.  confessed 
B  "R  ^asch  ^^^  action,  A.  and  C.  pleaded  jointly  not  guilty,  and  were  found 
a  J.  a.,  and  guilty;  the  jury  assessed  damages,  viz.  1000/.  against  A.  and  50/. 
affirmed  in  the  against  B.  and  C.  each;  and  the  plaintiff  entered  a  nolle  prosequi 
^''chequer-  ^s  to  B.  and  C,  and  took  judgment  against  A.  only  for  the 
aSn  the*^^  ^  °°°^* '  ^^  ^^^  holden,  that  the  defect  of  the  verdict  was  (c)  cured 
House  of  by  the  nolle  prosequi ;  for  as  the  plaintiff  might  have  brought  his 
Lords,  I W.  action  against  them  jointly  or  severally,  so  it  is  but  reasonable 
rl^'-"i'^^  that  he  should  have  the  same  election  as  to  the  damages;  al- 
said  to  be"^"'  though  it  was  objected  that  the  plaintiff  hath  election  de  melio- 
lately  given  in  rihus  damnis  only  where  the  trials  are  at  several  times,  and  this 
B.  R.  between  was  a  fact  of  which  they  are  all  equally  guilty,  and  that  it  was  a 
Trobarefoot  contradiction  to  say  that  the  plaintiff  is  injured  by  one  to  the  value 
way  Carth  0^50^-  only,  and  by  the  other  to  the  value  of  [ooo/. 
19.  3  Mod.  1 01.  S. C.  Cro.  Car.  243.,  like  case;  where  it  is  said,  though  damages  ought 
not  to  have  been  taxed  severally,  yet  the  plaintiff  relinquishing  his  suit  against  the  other,  it 
is  not  material,  no  advantage  being  taken  thereof.  [Though  if  several  ctemages  be  assessed 
in  such  case,  and  judgment  thereupon  entered  up,  it  would  be  error,  yet  it  is  no  ground  to 
arrest  the  judgment.  Carth.  19.  6  T.  Rep.  199.]  (c)  For  this  vide  Rust,  Ent.  127.  583.  654. 
Roll.  Abr.  7  84.    Cro.  Car.  5  4. 

Tidd'8Pr.73a.       [If  there  be  judgment  by  default  as  to  part,  and  an  issue 

5  th  edit.  upon  other  part,  or  in  an  action  against  several  defendants,  if 
II  Co.  5.  some  of  them  let  judgment  go  by  default,  and  others  plead  to 
Adams  a  Bos.  Jssue,  there  ought  to  be  a  special  venire^  as  well  to  try  the  issue, 

6  Pull.  163.      as  to  inquire  of  the  damages,  tarn  ad  triandum  quam  ad  inqui- 

rendum^ and  the  jury,  who  try  the  issue,  shall  assess  the  da- 
mages for  the  whole,  or  against  all  the  defendants.  In  these 
cases,  when  the  defendants  who  plead  to  issue  are  acquitted  at 
the  trial,  the  jury,  in  some  instances,  shall  assess  damages  against 
.  the 
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the  defendants  who  let  judgment  go  by  default,  and  in  others 
not.     In  actions  upon  contract,  as  covenant  (a^,  assumpsit  {b),  S^c.  (o)  i  Lev.  63. 
the  plea  of  one  defendant,  for  the  most  part,  enures  to  the  be-   i  Sid.  76. 
nefit  of  all;  for   the  contract  being  entire,  the  plaintiff  must  V^f"' if-^'r^ 
succeed  upon  it  against  all  or  none;  and  therefore,  if  tlie plaintiff  p^  c.B.107.' 
fail  at  the  trial,  upon  the  plea  of  one  of  the  defendants,  he  can-  Pr.  Reg.  102. 
not  have  judgment  of  damages  against  the  others,  wlio  let  judg-  S.C.3T.  Rep. 
ment  go  by  default.     But  in  actions  of  tort,  as  trespass,  S^c.  where  ^^^' 
the  wrong  is  joint  and  several,  the  distinction  seems  to  bo  this, 
that  where  the  plea  of  one  of  the  defendants  is  such  as  shews  the 
plaintiff  could  have  no  cause  of  action  against  any  of  them,  there, 
if  this  plea  be  found  against  the  plaintiff^  it  shall  operate  to  the 
benefit  of  all  the  defendants,    and    the  plaintiff  cannot   have 
judgment  or  damages  against  those  who  let  judgment  go  by  de- 
fault (c) :  but,  where  the  plea  merely  operates  in  discharge  of  (c)2Ld.Raym. 
the  party  pleading  it,  there,  it  shall  not  operate  to  the  benefit   i.372-    iStr. 
of  the  other  defendants,  but,  notwithstandincrsuch  plea  be  found   610.  (t?)2Str. 

.  a  A  ^  IIOo.   1122. 

against  the  plaintiff,  he  may  have  judgment  and  damages  against 
the  other  defendants,  (r/) 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part;   Tidd'sPr.732. 
or,  in  an  an  action  against  several,  if  some  of  them  demur,  and 
others  plead  to  issue,  die  jury  who  try  the  issue  shall  assess  the 
damages  for  the  whole,  or  against  all  the  defendants. 

But,  if  in  trespass,  one  defendant  lets  judgment  go  by  default,   2  Str.  1140. 
another  demurs,  and  a  third  pleads  to  issue,  and  is  acquitted,   ^*^^' 
the  plaintiff  may  assess  several  damages  against  the  others. 

If  there  be  a  demurrer  to  one  count,   and  an  issue  on   the  Snowv.Como, 
other,  and  the  plaintiff  be  nonsuited  on  the  issue,  contingent  i  Str.  507. 
damages  cannot  be  assessed  on  the  denmrrer.] 

(E)  Where  the  Court  may  increase  or  mitigate  the 

Damasres.  - 

TN  {e)  all  actions  at  nisi  jn-im,  where  damages  are  the  principal,  Roll.Abr. 

as  the  court  can  have  no  certain  conusance  of  the  cause,  either  (f)  ^"  trespass 
>  ,  ,  ,  -^1  •^'     ^     it)r  cuttins;  his 

by  record  or  other  matter  apparent,  they  can  neither  mitigate  t^ees,  upon 

nor  increase  the  damages.  not  guilty 

pleaded,  the  court  cannot  increase  the  damages  given  by  the  jury,  because  it  lies  not  in  their 

conusance.     3H.  4. 4.     Bro.  Costs.  7. Nor  can  they  diminish  them,  because  the  trespass 

is  local,  and  it  cannot  appear  to  them  wl^.at  the  damages  were.     Brownl.  204. So,  io  case 

for  words,  though  the  court  thought  the  damages  excessive,  yet   they  would  not  mitigate 

them.     Palm.  314.     And  though  at  first  they  inclined  to  do  it,  yet  upon  great  consideration 

they  resolved  to  leave  such  matters  of  fact  to  the  trial  of  the  jury,  who  best  know  the  quality 

and  estate  of  the  person,  and  the  damages  he  hath  sustained. 

But  in  {f)  batteiy  p-o  amputatioJie  mamis  dextree,  the  court  22E.  3.11.  b. 
may  increase  the  damages,  for  it  is  apparent  to  the  court  by  the  j^^ii'^j^p' 
record  and  {g)  view  of  the  person.  Leon.  139.^50 

done.    (/)  So,  in  an  appeal  of  mayhem,  upon  view  of  the  mayhem.     8  H.4-  22-     3  Ass.  30. 

In  an  appeal  of  mayhem  the  jury  gave  20  marks  damages,  and  upon  view  in  court,  and 

information  of  the  surgeons  there  present,  the  court  increased  the  damages  to  100/.  because 

R  r  a  he 
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he  lost  the  use  of  his  hand.  Roll.  Abr.  572.  Freeman  and  Trevcrs.  (g)  It  is  not  sufficient 
that  the  iustices  of  nisi  prius,  upon  view  thereof,  certify  that  he  had  sustained  damages  to 
such  greater  sum ;  for  the  justices  of  the  court,  out  of  which  it  issues,  cannot  increase  the 

damages  without  tlieir  view.     8H.4.23.     Roll.  Abr.  572.     jSalk.iij.     Ld.Raym.  176. 

But  upon  a  view  in  pais  by  any  of  the  justices  of  the  court  into  which  the  nisi  j)rii(s  is  returned, 
thev  may  increase  damages.     8  H.  4.  23.     Bro.  Damages,  74. 

19H.  6. 10.  So,  in  trespass,  if  judgment  be  given  uYton  ?iihil  dicit,  and  n 

adjudged.  writ  of  inquiry  of  damages  executed,  the  court  may  increase  or 
Roll.Abr.573.  (^)  diminish  the  damages  found  by  the  inquest;  for  that  they 
adfudied  might   have  awarded   damages,  according  to  their  discretion, 

(a)Ju'dgment  vi^ithout  such  writ:  adjudged  in  an  action  of  assault,  battery, 
in  battery  by  and  wounding  (b) ;  the  manner  of  doing  thereof  being  specially 
non  sum  mfor-  j^- j  jj^  ^^^  declaration ;  though  the  inquest  gave  200/.  damages, 
unor'awrit  of  y<^^j  upon  examination  of  surgeons,  and  upon  view  of  the  wound 
inquiry  of  da-  in  court,  and  for  the  heinousness  of  the  fact,  being  done  in  the 
mages  found,  J^jgh  street  in  the  day-time  with  a  stilletto,  with  an  intent  to  kill 
&c.  And  upon  j^jj^^ .  ^j^j  ^q  surgeon  by  agreement  being  to  have  150/.  for  the 
miS^atTthe  cure,  the  plaintiff  being  in  great  danger  of  death,  and  having 
damages,  the  lost  a  pottle  of  blood,  as  the  surgeons  said,  the  court  increased 
court  said,  the  damages  to  400/.  in  toto ;  and  judgment  given  accordingly, 
that  in  such 

cases  they  never  alter  the  damages.  Lit.  Rep.  150.  Hetl.  93.  Ld.  Raym.  176.  (i)  Other- 
wise, if  the  wounding  be  not  particularly  expressed  in  the  declaration,  that  the  court  may 
judge  thereof  by  the  record;  for  it  ought  to  appear  that  the  wc.unding  was  by  this  battery, 

and  the  party  is  not  to  be  viewed  in  court  by  a  bare  averment  at  the  bar.     Styl.  345. So, 

in  an  appeal  of  mayhem,  when  the  particulars  of  the  mayhem  are  not  expressed  in  the  decla- 
ration, the  court,  upon  view  of  the  mayhem,  cannot  increase  the  damages,  unless  the  judge' 
of  nisi  prius,  before  whom  tried,  certify  the  particulars  of  the  mayhem  to  the  court ;  or  where 
tried  before  a  judge  of  the  same  court,  who  affirms  that  these  are  the  mayhems  that  were 
proved  upon  evidence;  otherwise  non  potest  constare  ciiritB,  that  these  are  the  same  mayhems 
for  which  the  plaintiff  has  declared.  Latch.  223.  Sid.  108. 177.  [In  Austin  v.  Hilliars,' 
Hardr.  408.  it  was  adjudged,  that  the  damages  may  be  increased,  if  the  word  maihemavit  be  in 
the  declaration,  though  the  better  way  is  to  express  the  manner  of  the  maihem.  And  in 
another  case,  the  court  seemed  to  think  a  declaration  that  the  defendant  assaulted  and 
maimed  the  plaintiff  in  liis  left  hand,  particular  enough.  Brown  v.  Seymour,  i  \\\h.  6.  If 
the  wound  be  apparent,  though  it  be  not  a  maim,  the  damages  may  be  increased  by  the  court. 
Cook  V.  Beal,  i  Ld.  Raym.  176.] 

Lit.  Rep.  51.  In  trespass  for  an  assault  and  battery  against  A  and  J5.,  A, 

appeared,    S;c.    and   a   verdict   was  given   against    him,    and 

damages  taxed  to  3c/.  and  the  court  upon  view  of  the  mayhem 

increased  the  damages  to  40/.  and  after  a  verdict  was  given 

against  B.  and  damages  taxed ;  and  then  it  was  moved  that  the 

court,    upon    another   view     of   the   wound,    would    increase 

damages  against  JB,,  for  that  A.  had  murdered  the  officer  that 

came   to  serve  the  execution  upon  him    for  the  40/.,  so  that 

possibly  the  plaintiff  might  recover  nothing  against  A.     But  it 

was  denied  by  the  court,  for  that  they  could  have  the  view  but 

once  in    the  same   action;  though  if  he  had   brought   several 

actions,  it  would  have  been  otherwise;  but  the  court  directed 

the  plaintiff  to  stay  till  A.  was  hanged,  and  then  they  might 

liave  the  view  and  increase  the  damages. 

Burford  v.  In  trespass  Qiiare  insuUum  fecit  ct  maletractavit  the  wife  of 

Dadwell,  Sid.    the  plaintiff,  et  equam^  upon  which  the  wife  rode,  percussit  ,■  so 

433. 1  Mod.  24.  ji^^j  jjjg  ^-fg  ^^^  thrown,  and  another  horse  trod  upon  her, 

iS.  C/.  out  not 
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per  quod  she  lost  the  use  of  three  fingers,  <§-c. ;  there  was  a  so  well  re- 
verdict  for  the  plaintiff,  and  8/.  damages ;  and  the  court  refused  ports'^- 
to  increase  the  damages  upon  view  of  the  mayhem  and  hearing 
surgeons,  because  there  was  no  mayhem  or  wounding  directly 
done  by  the  party,  but  rather  by  accident,  viz.  by  the  coming, 
Sfc.  of  another  horse,  wliich,  liow  he  came,  <§v.  or  whether  the 
wife  might  have  avoided  him,  is  matter  of  evidence. 

Ij  An  inferior  court  may  increase  damages  super  visum  vulneris,  Ridge  v.  Pitt, 
as  well  as  a  superior  court ;  because  the  law  is  the  same  in  the  P-  33  Car.  a. 

one  court  as  it  is  in  the  other.  11  u"  i?  ^    ^  ' 

"  Pr.  Reg.  J34. 

The  courts  have  a  general  discretionary  power,  except  in  Roll.  Abr.57.3. 
special  cases,  as  (a)  local  trespasses,  Sfc.  either  to  increase  or  (a)2  7H.  8.  3. 
abridge  the  damages  found  by  an  (jj)  inquest  of  office.  P'*  8-  19H.6. 

Brownl.  204.  {b)  In  action  for  taking  his  goods,  if  the  defendant  avows,  upon  which  it  is 
demurred,  and  adjudged  for  the  plaintiff,  or  upon  defaidt,  and  damages  found  upon  the  writ 
of  inquiry  of  damages,  the  court  may  increase  them  ;  for  the  court  (this  being  upon  demurrer) 
might*  have  awarded  diunages  without  inquiry;  and  therefore  the  inquest  is  but  for  their 
information.  14H.  4.  9.  3  H.  6.  29.  b.  Yeiv.  152.  Brownl.  214.  —  But,  where  on  a  writ  of 
inquiry  the  court  refused  to  mitigate  damages,  vide  3  Leon.  150.     Godb.  135.     Lit.  Rep.  150. 

Hetley  93. *  Qu.  de  hoc?    The  constant  practice  is,  to  award  a  writ  of  inquiry  to  the 

sheriff  who  summons  a  jury,  to  assess  the  damages,  which  done,  the  inquest  is  returned  to 
the  court.  ||"  A  writ  of  inquiry  is  an  inquest  of  office  to  inform  the  conscience  of  the  court, 
"  who,  if  they  please,  may  themselves  assess  the  damages."  So  said  by  Wihnot  C.  J.  on  a 
motion  to  set  aside  a  writ  of  inquiry  for  excessive  damages,  where  judgment  had  gone  by  de- 
fault, in  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  opening 
and  searching  several  boxes  and  drawers  therein.  Bruce  v.  Rawlins,  3  Wils.  61.  So,  where 
the  plaintiffs  obtained  an  interlocutory  judgment  in  an  action  of  assumpsit,  and  a  writ  of 
inquiry  was  awarded,  it  was  said  by  the  same  Judge,  "  that  the  taking  of  the  inquisition  and 
"  entering  final  judgment  were  only  the  conclusion  and  necessary  consequence  of  the  inter- 
"  locutory  judgment ;  for  the  court  themselves,  if  they  had  so  pleased,  might,  upon  the 
"  interlocutory  judgment,  have  assessed  the  damages,  and  given  final  judgment  thereupon; 
"  and  the  inquisition  is  only  a  matter  of  course  taken  to  inform  the  conscience  of  the  court.'* 
Hewit  V.  Mantell,  2  Wils.  372.  So  in  Thellusson  v.  Fletcher,  Dougi.  316.,  it  was  observed  by 
Bviler  J.,  "  that  writs  of  inquiry  are  often  sued  out  in  cases  where  they  are  npt  necessary;  as 
"  for  instance,  in  actions  of  covenants  for  payment  of  a  sum  certain;  as  in  Holdip  v.  Otway, 
"  2  Saund.  107.  el  infra  (F)."j| 

In  trespass  for  taking  his  goods  to  the  damage  of  20/.  if  the  13  Hen.  4.  7.b; 
defendant  pleads  an  arbitrament  made  in  another  county,  and  ^^^^  Roll.  Abr. 
this  is  tried  against  the  defendant,  and  damages  assessed  for  the  ^Jn^t  if  this 
trespass;  yet,  in  as  much  as  this  foreign  jury  could  not  have  full  \^  law?  The 
conusance  of  the  trespass,  and  the  defendant  hath   not  denied  plaintiff  might 
the  damage  to  be  according  to  the  count,  the  court,  with  the  |i?ve  produced 
assent  of  the  plaintiff,  may  increase  the  damages,    and  to  so  Ugfoi!^*  th^g'^a- 
j   much  as  the  plaintiff  hath  counted,  f  well  as  before 

another  jury ;  and  whether  setting  aside  the  verdict  would  not  be  more  proper  ? 

On  the  statute  of  West.  2.  c.  12.,  which  gives  damages  to  an  2  Hawk.  P.  C. 

appellee  on  a  false  and  maUcious  appeal;  if  the  jury  give  too  ^'f-U^.u'*^* 

great  damages,  the  court  may  abridge  them;  or,  if  they  give  t^te^E.  i.^ 

,,  too  small  damages,  the  court  may  increase  them ;  for  after  the  c,  20.  it  is 

j!|  acquittal  of  the  appellee,  their  inquiry  as  to  damages  is  to  be  enacted,  that 

I    considered  only  as  an  inquest  of  office.     Also,  the  (f)  words  of  if  a  tre^passec 
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in  parks  and      the  statute  are,  Damages  shall  be  given  according  to  the  discretion 

ponds  is  at-        of  the  justices,   &c. 

tainted  at  the 

suit  of  the  party,  great  and  large  amends  shall  be  awarded,  according  to  the  trespass ;  in  the 

explanation  of  which  statute,  it  is  said,  that  if  the  damages  are  too  small,  the  court  hath 

power  to  increase  them,  for  that  the  word  award  properly  belonged  to  the  court,  a  Inst*  aoo. 


(F)    Of  the  Manner    of   assessing    and    recovering 

Damages. 

Yelv.  176.         TF  trespass  is  brought  against  overseers  of  the  poor,  Sfc.  for 
(a)  So,  on  the        any  act  done  by  authority  of  43  Eliz.  c.  2.,   and  there  is  a 
^tuteof          verdict  for   the  defendant,  the  jury    shall  assess  the   damages 
c.  26.  the  court  which  shall  be  [a)  trebled  by  the  court, 
shall  double  the  damages.     %  Inst.  416. So,  on  the  statute  23  H.  6.  c.  10.     Cro.  Car.  438. 


{b)  No  damages  can  be  given  to  the  party  grieved  upon  an 
indictment,  or  any  (c)  other  criminal  prosecution ;  and  where, 
by  statute,  damages  are  given  to  the  party  grieved  by  the  offence 
intended  to  be  redressed,  they  cannot  be  recovered  on  an  indict- 
ment, grounded  on  such  statute,  unless  such  method  of  recover- 
ing them  be  expressly  given  by  the  statute  {d) ;  but  they  ought 
to  be  sued  for  in  an  action  on  the  statute,  in  the  name  of  the 
court,  express'-  P^^'tj  grieved ;  yet  the  court  may,  by  {e)  virtue  of  a  privy  seal, 
\y  directs,  that  give  to  the  party  injured  part  of  the  fine  set  on  the  offender, 
the  pai-ty  shall  or  {/)  may  induce  a  defendant  to  make  satisfaction  to  the  pro- 
secutors, by  giving  an  intimation,  that  on  that  account  the  fine 
mitigated. 

2  Hawk.  P.  C.  c.  35.  \J  3.    {d)  Jon.  380.     Cro.  Car.  438.  448.     {e)  i  Keb. 

2  Hawk.  v.  C.  ubi  supra.   (/)Saidtobe 


(b)  Roll.  Abr. 
220.  a  Roll. 
Abr.  83.    Cro 
Car.  531. 

(c)  Notwith- 
standing the 
king,  by  his 
commission, 
ereciinc;  a  new 


recover  his  da- 
mages by  such  r  n  u 
a  prosecution,    to  the  kmg  shall  be 
Cro.  Car.  ^1; 

487.  —  May  give  the  third  part  of  the  fine  assessed, 
every  day's  practice.     3  Hawk.  P.  C.  iJn  supra. 


10  Co.  119. 
Latch.  113. 
Roll. Abr.  273 
2  Roll.  Abr. 
112.  Skin. 595 
pi.  8.  Salk. 
205.  pi.  3. 


In  all  actions  in  which  the  plaintiff  is  to  be  recompensed  in 
damages,  the  jury  must  ascertain  the  damages  by  their  verdict, 
nor  can  such  omission  or  defect  be  supplied  by  writ  of  inquiry; 
for,  if  this  were  permitted,  the  party  would  be  deprived  of  his 
remedy  by  attaint  against  the  jury  for  excessive  damages ;  for  no 
attaint  lies  against  them  on  a  writ  of  inquiry,  it  being  an  inquest 
of  office. 

So,  in  a  Avrit  de  valore  jnaritagii,  where  issue  was  joined  on  tht 
tenure,  and  the  jury  assessed  40s.  damages,  and  10.';.  costs,  but 
did  not  inquire  of  the  value  of  the  marriage  ;  it  was  hoiden,  that 
this  defect  {g)  could  not  be  supplied  by  writ  of  inquiry. 

verdict,  but  omitted  to  inquire  of  the  value  of  the  goods.     10  Co.  119.  b.     But  in  Skin.  595. 

and  Salk.  205.,  this  point  is  said  by  Holi  C.  J.  to  have  been  otherwise  determined,  but,  as  he 

thought,  contrary  to  law,  being  against  Cheney's  case. 


10  Co.  118.  b. 
Cheney's  case 
(g)  So,  in  de- 
tinue, where 
the  jury  gave  a 


Darrose  v.  If  there  be  (//)  a  demurrer  upon  evidence,  though  the  jury  are 

Newbott,  Cro.  thereby  discharged  of  the  issue,  yet  they  may  tax  damages  con- 
(nwt^'  ditionally,  viz.  if  judgment  shall  be  given  for  the  plaintiff;  or 

there  is  a  de-     when  the  demurrer  is  determined,  it  {i)  may  be  done  by  (k)  writ 
mmrer  to  part,  of  inquiry,  and  the  more  usual  course  is  where  there  is  a  de- 

14  murrer 
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murrer   to   evidence,    to   discharge   tlie  jury    without   further  and  issue  to 

inquiiT.  P""^-   *  ^"^l- 

^      •'  Abr.  732. 

(t)  Where  an  omission  of  taxing  damages  by  the  jury  cannot  be  supplied  by  writ  of  inquiry, 

but  a  venire  facias  de  novo  shall  go.     a  Roll.  Abr.  321.  —  Wiiere  the  court  will  refuse  a  writ 

of  inquiry,  but  will  award  a  new  venire.     32  E.  3.  5.     Roll.  Abr.  571.     {k)  Where  upon  a  writ 

ofinquiry  the  plaintifFis  not  bound  to  prove  his  property.  Cro.  Ja.  220.  Yel.  151.  Brownl.ai4. 

If  in  debt  upon  a  bill  obligatory,  the  plaintiff  hath  judgment  HoldipandOt- 
{a)  by  default,  the  court,  by  the  assent  of  the  plaintiff,  which  is  ^^^y,  2  Saund. 
always  entered  upon  record,  may  tax  the  damages  occasione  de-  19,'  ^°^"  „ 
tentionis  debit,  [b] ;  but,  it  he  will  not  assent  thereto,  he  may  have  pj^^,  33^.  jg^. 
a  writ  of  inquiry.  But  this  election  is  in  the  plaintiff,  not  in  the  («)  So,ifaver- 
defendant  (c).  Also,  it  is  said  to  be  the  course  and  practice  of  di^^t  is  found 
both  courts  upon  a  judgment  in  debt  (c?),  by  default  or  con-  [^^'^gj-^d^JSe"' 
fession,  to  tax  damages  as  well  as  costs.  jury  do  not 

assess  damages,  &c.  for  the  debt  is  certain,  and  the  loss  of  the  plaintiff  apparent.^  Dyer,  105. 
in  margine.  —  In  replevin,  the  plaintiff  is  nonsuit;  the  court,  without  a  writ  of  inquiry,  may 
assess  damages,  because  they  accrue  not  in  respect  of  any  local  matter,  but  it  is  the  delay  in 
the  non-payment  of  the  rent ;  secus,  where  judgment  is  given  for  the  plaintiff,  for  he  ought  to 
recover  for  taking  his  cattle,  and  the  damages  may  be  greater  or  less,  according  to  the  value 
of  the  cattle  and  circumstances  of  taking.  Ognell's  case.  3  Leon.  213.  {b)  Cro.  Ja.  415. 
(c)  II  Where,  therefore,  the  plaintiff  had  sued  out  a  writ  of  inquiry,  the  court  would  not  set  it 
aside  at  the  instance  of  the  defendant,  holding,  upon  the  authority  of  the  case  of  Holdip  v. 
Otway,  that  the  election  to  proceed  in  this  course  was  with  the  plaintiff  and  not  with  the 
defendant,  and  that  having  sued  out  the  writ  of  inquiry  he  had  made  his  election.  Blackraore 
V.  Flemyng,  7  T.  Rep.  446.  But  the  mere  award  of  a  writ  of  inquiry  is  not  conclusive  on  the 
plaiHtiff,  but  he  may  afterwards  elect  to  have  his  damages  assessed  by  the  court.  Gould  v. 
Hararaersley,  4  Taunt.  148.II  {d)  So,  upon  demurrer.  Latch.  113.  ||In  cases  where  the  de- 
mand is  certain,  and  it  is  perfectly  clear  to  the  coiut  what  the  damages  must  be ;  they  will, 
on  the  application  of  the  plaintiff  after  interlocutory  judgment,  either  themselves  assess  the 
damages,  or  direct  them  to  be  assessed  by  the  proper  officer.  In  debt  on  a  judgment,  it  was 
moved  for  the  plaintiff  that  the  court  should  tax  the  damages,  namely,  interest,  without  a  writ 
of  inquiry,  and,  after  some  doubt  made  by  the  chief  justice,  it  was  at  last  referred  to  the 
seconaary  to  tax  the  damages.  Roo  v.  Apiley,  i  Sid.  442.  11  H.  7.5.  b.  Bro.  Default,  105. 
I  R.  Abr.  571.  (J.)  pi.  I,  2,  3.  And  it  is  now  the  constant  practice  upon  interlocutory  judg- 
ments in  actions  upon  bills  of  exchange  and  promissory  notes.  Shepherd  v.  Charter,  4  T. 
Rep.  275.  Rashleigh  v.  Salmon,  i  H.  Bl.  252.  Andrews  v.  Blake,  7rf.  529.  Longman  v.  Fenn, 
Id.  541.  —  The  like  is  done  in  actions  of  covenant  for  the  payment  of  a  sum  certain ;  Thellusson 
v.  Fletcher,  Dougl.  316.     Berthen  v.  Street,  8  T.  Rep.  326.     Byrom  v.  Johnson, /rf.  410. ;  or 

on  an  award,  Meggison  v. ,  Yi.B.percur.     Tidd's  Pr. 568.  5th edit.    So,  in  an  action 

on  a  bail  bond ;  Moody  v.  Pheasant,  2  Bos.  &  Pull.  446. ;  or  on  a  replevin  bond,  Middleton  v. 
Bryan,  3  Maule  &  Selw.  155.  But,  where  the  damages  are  not  already  determined,  or  the 
quantum  is  not  ascertainable  merely  by  figures,  the  inquiry  must  go  to  a  jury.  Where  the 
defendant  had  suffered  judgment  by  default  in  an  action  of  assumpsit  on  a  foreign  judgment, 
the  court  of  king's  bench  refused  to  order  a  reference  to  the  Master,  saying,  that  it  was  an 
attempt  to  carry  the  rule  farther  than  had  yet  been  done ;  and  as  there  was  no  instance  of  the 
kind,  they  would  not  make  a  precedent  for  it.  Messin  v.  Lord  Massareene,  4  T.  Rep.  493. 
Nor  would  they  make  such  a  reference  in  an  action  on  a  bill  of  exchange  for  foreign  money, 
the  value  of  which  is  uncertain,  and  can  only  be  ascertained  by  a  jury.  Maunsell  v.  Lord  Mas- 
sareene,  5  T.  Rep.  87.  Bagshaw  v.  Playn,  Cro.  El.  536.  Rands  v.  Peck,  Cro.  Ja.  617.  Cuming 
V.  Monro,  5  T.  Rep.  87.  Nor  on  a  motion  to  refer  a  bill  of  exchange  to  the  officer  to  compute 
principal,  interest,  exchange,  re-exchange,  charges,  expences,  and  cost?,  would  the  court  of 
C.  P.  allow  it  as  to  the  charges  and  expences.  Goldsmid  v.  Taite,  2  Bos.  &  Pull.  s^.  And  in  a 
later  case  the  court  of  K.  B.  would  not  direct  the  master  to  allow  re-exchange  in  an  action  on 
a  bill  of  exchange  drawn  in  Scotland  upon,  and  accepted  by,  the  defendant  in  England.  Napier 
V.  Shneider,  12  East,  420.  Nor  can  such  a  reference  to  the  officer  be  had  in  assumpsit  for  a 
sum  certain  due  upon  an  agreement;  Per  Cur.  H.  37  G.  3.  B.  R.  Tidd's  Pr.  569.  5th  edit.  ; 
nor  in  an  action  upon  a  bottomree  bond;  Palin  v.  Nicholson,  E.  38  G.  3.  B.  R.  lb.;  nor 
where  judgment  has  gone  by  defaidt  in  an  action  of  covenant  upon  a  deed  of  indemnity,  it 
being  open  to  the  defendant  in  such  a  case  to  enter  into  questions  of  collateral  sati  faction 
before  the  sheriff's  jury  j  Denison,  v,  Mair,  14  East,  622. ;  nor  to  ascertjun  the  amount  of  the 

R  r  4  damage* 


6m  DEBT. 

damages  in  an  action  of  debt  on  a  judgment  recovered  on  a  bill  of  exchange }  for  a  July 
may  possibly  give  no  damages  at  all;  Nelson  v.  Sheridan,  8  T.  Rep.  395.  Nor  wall  a 
reference  be  made  to  calculate  interest  in  any  case  where  there  is  no  express  stipulation 
for  the  payment  of  it,  except  perhaps  in  the  case  of  bills  of  exchange  and  promissory 
notes,  the  course  of  dealing  in  the  mercantile  world  with  respect  to  which  is  so  universal  to 
allow  interest  upon  them,  that  it  may  be  considered  as  in  the  contemplation  of  the  parties  at 
the  time.  14  East,  626.  Where  there  was  a  demurrer  to  one  count  on  a  bill  of  exchange, 
and  judgment  for  the  plaintiff,  and  a  plea  to  other  counts  on  which  issue  was  joined,  the 
court  referred  it  to  the  master  to  see  what  was  due  on  the  former.  Duperoy  v.  Johnson, 
7  T.  Rep.  473.  In  such  case,  however,  a  nolle  prosequi  must  be  entered  on  the  other  counts, 
Heald  v.  Johnson,  2  Smith,  46.  which  may  be  done  at  any  time  before  final  judgment.  Per 
Cur.  H.  48  G.  3.  K.  B.  Tidd's  Pr.  369,  370.  notes.  Wliere  the  original  bill  of  exchange  has 
been  lost,  and  no  tidings  of  it  could  be  gained,  the  court  have  permitted  a  reference  of  this 
sort  to  the  master  upon  the  production  of  a  copy  verified  by  affidavit.  Brown  v,  Messiter, 
3  Maule  &  Selw.  28i.|| 

K^rbert  v.^  If  jn  replevin,  the  defendant  avows  as  overseer  of  the  poor  for 

aters,  balk.  ^  distress  for  a  rate,  upon  the  43  Eliz.  c.  2.  and  on  tlie  trial  the 

S.C.  adjudged,  plaintiii  is  nonsuit;  it  the  jury  omit  to  fana  damages,  this  omis- 
sion will  be  supplied  by  writ  of  inquiry;  for  if  the  jury  had 
inquired,  they  had  inquired  only  as  an  inquest  of  office,  on  which 
no  attaint  lies.     ||But  in  this  case,  as  a  ground  for  awarding  a 

Valentine  v.     writ  of  inquiry,  it  is  necessary  to  enter  a  suggestion  upon  the 

Fawcett,  Ca.     j-oll,  that  the  defendant  was  overseer  of  the  poor,    and  that 

338.    2  Str]^    ^^^  action  was  brought  against  him  for  something  done  by  virtue 

1021.  S.  C.        ofhisoffice.il 

Say.  Rep.  214.  S.  C.    Dewell  v.  Marshall,  2  Bl.  Rep.  921.    3  Wils.  442.  S.  C. 

10  Co.  119.  Also,  the  omission  of  the  inquiry  of  the  value  of  the  church 

a<!r"  d^^  ^'^"  ^^  ^  qjuire  impedit,  may  be  suppUed  by  a  writ  of  inquiry. 

JlSheafev.Cul-  But  in  an  avowry  for  a  rent-charge,  according  to  the 
pepper,  I  Sid.  j^  ^^r.  2.  c.  7.  the  omission  of  the  jury  cannot  be  supplied  by 
Raym.170.'  ^^^*  °^  inquiry;  for  that  statute  expressly  requires,  that  the 
S.  C.  I  Ventr.  same  jury  shall  inquire  of  the  rent  arrear,  value  of  the  cattle,  S^c. 
40.  S.C.  I  Lev.  25j,S.  C.  2  Keb.  409.  431.  536.  S.  C.  and  in  Herbert  v.  Waters,  i  SalL 
aoj.  &  Skin.  595.  S.  C.  cited  and  agreed  to  be  law.|| 

Kynaston  v.  ||So,  where  no  damages  are  given  on  trying  a  traverse  of  the 

Mayor,  &c.  of  return  to  a  writ  of  maiidamus^  the  omission  cannot  be  supplied 
a  sT  loTI'      ^y  "^"^  ^^  inquiry.  i| 
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(A)  In  what  Cases  an  Action  of  Debt  will  lie. 

(B)  At  what  Time  it  shall  be  said  to  have  accrued. 

(C)  Who  may  bring  Debt :  And  herein,  of  the  Privity 

of  Contract  and  Estate. 

(D)  Against  whom  it  may  be  brought. 

(E)  Where 
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(E)  Where  Debt  is  the  proper  Action,  and  not  Cove- 

nant  Case,  c^t. 

(F)  Of  the  Manner  of  bringing  the  Action,  and  where 

it  must  be  brought  in  the  Debet  8^  Detinet,  or 
Detinet  only. 

(G)  Of  the  Extinguishment  of  the  Debt,  and  pleading 

in  Bar  thereof. 


(A)  In  what  Cases  an  Action  of  Debt  will  lie. 

A  N  action  of  debt  is  said  to  be  founded  upon  contract,  either  4  Co.  90. 
'^^  express  or  implied;  in  which  the  (a)  certainty  of  the  sum  Sladescasc, 
or  duty  appears,  and  therefore  the  plaintiff  is  to  recover  the  same  (rt)Hencedebt 
in  numero^   and  not  to  be  repaired  in  damages  by  the  jury,  as  due  by  spe- 
in  those  actions  which  sound  only  in  damages;  as  assumpsit^  cialty  can  only 
trover,  4c.  be  recovered 

"■  '    "^  by  action  oi 

debt. If  upon  a  submission  to  arbitration,  the  arbitrators  award  the  payment  of  a  certain 

sum  of  money,  debt  lies;  but,  if  they  award  the  doing  of  something  advantageous  to  the 
party  only,  an  action  on  the  case.  Vide  tit.  Arbitrament  and  Award.  If  one  makes  a  bill  to 
another  in  these  words,  Memorandum,  I  owe  to  A.  B.  ao/.  to  be  paid  in  watches;  an  action  of 
debt  must  be  brought  for  the  money,  and  not  an  action  for  the  watches,  for  the  number  of 
watches  is  not  certain.     And.  1 1 7 . 

But,  if  in  an  {h)  action,  in  which  the  plaintiff  can  only  recover  (*)  As  in 
damages,   there  be  judgment  for  him,  he  can  afterwards  bring  waste,  43  E.  3. 
an  action  of  debt  for  those  damages.  Roll.  Abr.  600 

601.,  several  cases  to  this  purpose. —  [Debt  will  lie  on  a  foreign  judgment,  without  stating  in 
the  declaration,  or  proving  the  giving  of  the  judgment.     Walker  v.  Whitter,  Dougl.  i.] 

Also,  if  after  judgment  for  the  plaintiff  in  B.It.  the  defendant  Sid.  236.  Lev. 
brings  a  writ  of  error  in  {c)  cam.  scacc,  an  action  of  debt  may  be  ^-J-?-  ^^>'"'' 
brought  in  B.  R.  upon  the  judgment,  pending  the  writ  of  error;  r°)°'so  after 
and  the  defendant  cannot  plead  mil  tiel  record;  for  by  the  writ  writ  of  error 
of  error  the  transcript  of  the  record  only  is  removed.*  brought  in 

parliament. 
Sid.  236.    But  for  this  w'ffe  Style,  124.     Mod.  121.     3  Lev.  397.     2  Vent.  261.     3  Keb.  330. 

and  \n\e  Error. *But   the  court,  on  motion,  will  stay  the  suit,  the  defendant  giving 

judgment,  and  make  a  rule  to  stay  execution  till  the  writ  of  error  on  the  principal  judgment 
is  determined. 

Debt  lies  in  the  Marshalsea,  or  any  other  court,  upon  judg-  Salk.  209. 
ments  in  C  B.  or  B.  R.,  and  upon  nul  tiel  record,  the  issue  shall  P^''  ^"''• 
be  tried  by  certiojaii,  and  mittimus  out  of  chancery. 

Every  contract  must   be   legally  {d)  entered  into,'  and   the  For  this  rirfe- 
{e)  consideration  thereof  must  be  lawful,  otherwise  an  action  of  ^^^^  °^  ^^^'- 

debt  will  not  lie.  f  ^'"f  • 

(d)  If  a  man 
by  deed  acknowledges  that  he  hath  so  much  money  of  J.  S.'s  due  to  him,  in  his  hands,  though 
bere  is  no  contract  of  borrowing  between  them,  yet  J.  S.  may  have  an  action  of  debt  against 
him.     I  r  H.  6. 39.    (e)  As  marriage,  work,  soliciting  a  cause,  &c.  vide  Roll.  Abr.  593.,  several 
.such  instances. 

If  a  sheriff  levies  a  certain  sum  of  money  on  a  levari  facias.  Hob.  206. 
at  the  suit  of  J.  5.,  and  returns  the  writ  (/)  served,  J.S.  may  Moor  886. 

have  ^'■^^'^•^•^'* 


618  DEBT. 

■where  it  will  have  an  action  of  debt  against  the  sheriff,  without  any  actual 
lie  against  the  contract;  for  the  levying  of  the  money  to  the  use  of  J.  6'.  is  a 
thesheriff>rfe  contract  in  law  that  he  should  pay  it  over. 

tit.  Skerijf,  and  tit.  Executors  and  Administrators.  (/)  Otherwise,  where  he  returns,  that  he 
hath  taken  goods  into  his  hands  to  such  a  vahie,  which  remain  ;;ro  defectu  emptorum.     Gro. 

Ja.  514.     2  Roll.  Rep. 57.     Godb.  276.     And  rir/t?  March,  13. But,  if  he  returns,  they 

were  rescued  from  him,  he  shall  be  charged;  for  he  might  have  taken  i\\q. posse comitatus,Si:c. 
Mildmay  v.  Smith,  2  Saund.  343.  Sly  v.  Finch,  Cro.  Ja.  j  14.  Godb.  276.  S.  C.  Clark  v. 
Withers,  2  Ld.  Raym.  I07J, 

Roll.Abr,598.  If  («)  a  statute  prohibits  the  doing  of  a  thing  under  a  certain 
(fl)Asi4H.8.  penalty,  and  prescribes  no  particular  method  for  the  recoverv^ 
practising  thereof,  the  jJarty  entitled  to  the  penalty  may  recover  the  same 
physic  with-      by  action  of  debt. 

out  licence,  —  2&3Ed.6.  c.  13.,  which  gives  the  treble  value  for  not  setting  forth  tithes- 
Roll.  Abr.  598.,  andv.hichis  now  the  common  practice. 

Roll.Abr.598.  An  action  of  debt  lies  by  a  sheriff  upon  the  statute  of  28  Eliz. 
Latch.  17.51.  c,  ^,^  for  his  fees  given  by  the  statute,  for  an  execution  served 
(6)  The  sheriff  ^y  hi"! ;  though  the  statute  does  not  say  that  he  shall  have  his 
brought  debt  fees,  or  any  action  for  them,  but  only  says,  that  he  shall  not 
for  his  fees  of  take,  for  {h)  any  execution  served,  any  consideration  or  recora- 
S"-^"^nd^"    pence  besides  that  thereafter  in  the  said  act  mentioned,  ^c. 

held  by  Holt  that  it  lay ;  for  it  is  all  the  execution  the  plaintiff  in  the  original  action  can  have 
on  this  judgment;  and  he  may  enter  on  the  land  extended,  if  he  can,  without  force.  Salk. 
209.  vide  Cro.  Car.  286. 

Co.Lit.  162. a.  The  action  of  debt  is  a  proper  remedy  which  the  law  gives  for 
(c)  Also,  the  the  recovery  of  rents  reserved  upon  leases  for  (c)  years ;  but  this 
Years^of  an  extended  not  to  (rf)  freehold  rents;  the  reason  whereof,  and  how 
annuity  may  ^^  ^^  "ow  remedied  by  8  Ann.  c.  14.  vide  title  Rents. 
have  an  action  of  debt  for  the  arrears.  Cro.  Eliz.  268.  895.  {d)  But,  if  there  had  been 
tenant  for  life  of  a  rent,  and  he  died,  the  rent  being  in  arrear,  his  executor,  by  the  common 
law,  might  have  an  action  of  debt  for  the  arrears,  because  there  was  no  other  remedy. 
4C.49.  a. 

Carth.  161.  If  a  lessee  for  years  assigns  over  his  whole  term  by  indenture, 

Newcomb  and  resei-ving  rent,  the  lessee,  by  the  name  of  rent,  may  recover  in 
judS?  ^  '  ^"  action  of  debt  upon  the  {e)  contract ;  although  it  was  objected, 
(£')^Also,  debt  ^^^^  ^^^  lessee  having  no  {/)  reversion,  it  was  to  be  considered 
would  lie  as  a  sum  in  {g)  gross,  and  therefore  not  recoverable  until  the 
against  a  se-  term  was  expired, 
cond  assignee. 

Carth.  162.  per  Curiam.  (/)  Husband  possessed  of  a  term  in  right  of  his  wife,  makes  a  lease 
for  half  the  term,  and  dies;  his  executors  shall  have  debt  for  the  rent,  and  yet  the  feme  shall 
have  the  reversion.  Dyer,  227.  (g)  If  a  termor  surrenders  to  the  lessor  without  deed,  ren- 
dering rent,  this  is  recoverable  as  a  rent,  and  is  not  as  a  sum  in  gross.  Vent.  272.  2  Lev.  80. 
adjudged. 

Cro.  Ja.  243.  If  a  man  lend  goods  as  a  security  for  money,  and  the  borrower 
Bulst  ^^^'  tender  the  money,  and  recover  the  goods  in  an  action  of 
{h)  So,  if  a  trover,  yet  the  pawnbroker  may  have  an  action  of  debt  for  his 
man  lend  pe-   money  IJi) ;  because,  though  the  security  ceases,  yet  the  duty 

remains. 
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remains,  inasmuch  as  the  money  lent  is  not  paid  back  to  the  nshable  goods 

party  from  whom  it  came.     Tiie  same  law  as  to  land.  ^^f  ^u      i ' 

^      •^  and  they  de- 

cay, yet  the  person  to  whom  they  are  pledged  may  have  an  action  of  debt  for  his  money,  be- 
cause the  duty  continues.     Yelv.  179.    Co.  Lit.  309. 

The  conuzee  of"  a  statute-merchant,  as  also  the  conuzee  on  the  Bro.  Statute 
23  H.  8.  c.  6.,  the  statute  and  recognizance  having  the  seal  of  Merchant,  16. 
the  conuzors,  as  well  as  the  seal  of  the  king,  may  bring  an  ac-  Cro.Eltz/461. 
tion  of  debt,  and  waive  the  execution  given  by  the  statute ;  secus,  494,  544. 
of  a  statute-staple ;  because  the  king's  seal  only,  without  that  of 
the  party,  is  affixed  to  it. 

[Debt  lies  against  an  officer  entrusted  with  the  custody  of  a  Bonafous  v. 

prisoner,  against  whom  judgment  has  been  obtained,  for  his  p '^*''^'}  ^i\'i 

escape,  whether  voluntary  or  negligent,  in  which  the  very  sum  be'n  v'Eyles  " 

for  which  the  party  is  charged  in  execution  is  to  be  recovered.  3  h.  Bl.  108.' 

But  against  his  executors  the  suit  is  not  originallif  maintain-  Hawkins  v. 

able.(«)  S'°"''''''o?- 

^    '  Rep.  1048.11 

(a)  41  Ass.  pi. 15.     Dy.3a2.  a.b.     i  Roll.  Abr.  921.  —  This  action  in  Saund.  ai8.  is  referred 

to  the  common  law:  but  in  2  Inst.382.  and  2  T. Rep.  129., to  stat.  Westm.  a.    13E.1.C.11. 

and  I  R.  2.  c.  12. 

If  an  indenture  of  covenant  contain  a  stipulated  penalty  for  3  Wooddes. 
non-performance,  the  remedy  is  by  an  action  of  debt  for  such  9^-    (^)  Co, 
specifick  sum.     By  the  same  method  the  arrears  of  an  annuity  j  "q^^^^  ^ardr 
or  rent-charge  may  be  recovered,  [b)  232. 

Debt  may  be  brought  by  the  assignees  of  bail  (c)  and  replevin  (c)Stat.4Ann. 

(c/)  bonds,  under  particular  statutes,]  5'.^^^^°U. 

^  ^  ^  -*  (d)Stat.iiG.a. 

C.19.  $23. 

II  Debt  may  be  brought  by  the  payee  against  the  maker  of  a  Bishop  v. 
promissory  note  expressing  a  valuable  consideration  upon  the  Y'^"?'  2.B0S. 
faceofit.||  ^  "  ^'P""-^^' 


(B)  At  what  time  it  shall  be  said  to  have  accrued. 

TF  a  man   enters  into  a  bill  obligatory  for   the  payment   of  Co,  Lit.  47.  b. 
[e)  several  sums  of  money  at  several  days,  an  action  of  debt  ^Y*         b~it 
will  not  lie  till  the  last  day  is  past.  is  more  fully 

explained,  viz.  there  it  is  said,  "  If  a  man  be  bound  in  a  bond,  or  by  contract  to  another,  to 
*'  pay  100/.  at  five  several  days,  he  shall  not  have  an  action  of  debt  before  the  last  day  be 
"  past.  —  But,  if  a  man  be  bound  in  a  recognisance  to  pay  100/.  at  five  several  days,  presently 
"  after  the  first  day  of  payment,  he  shall  have  execution  upon  the  recognisance  for  that  sum, 
"  and  shall  not  tarry,  till  the  last  be  past,  for  that  it  is  in  the  nature  of  several  judgments." 
3  Co.  22.  a.  128.  b.  Cro,  Ja.  505.  Cro.  Car.  241.  {e)  If  to  pay  20/.  in  manner  following, 
viz.  10/.  at  one  day,  and  10/.  at  another  day,  debt  lies  not  till  after  the  last  day,  because  one 
entire  duty  ;  but,  if  a  man  binds  himself  to  pay  J.  S.  lol.  at  one  day,  and  loA  at  another  day ; 
after  the  first  day,  debt  lies  for  10/,.  because  it  is  in  itself  a  several  duty.  Owen,  42.  [Coates 
v.  Hewit,  I  Wils.  81.  ace]  So,  if  J.  makes  a  bill  to  B.  for  the  payment  of  20/.,  viz.  lol.,  &c., 
and  thereby  covenants  and  grants  with  B.  that  if  he  makes  default  in  either  of  the  said  pay. 
ments,  that  he  will  then  pay  what  of  the  whole  shall  be  unpaid,  after  default  at  the  first  day, 
debt  lies  for  the  whole.    Leon.  ao8.  adjudged. 

So 
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Co.  Lit.  29Z.  So  upon  «i  contract,  debt  lies  not  till  all  the  days  of  paynieill 
3C0. 22. 4C0.  are  past,  for  where  there  is  but  {a)  one  contract,  there  can  be 
s'^ip"'^  [Rudder  ^"^  ^"^  '^^^*'  ^"^>  consequently,  but  one  action  of  debt  for  the 
v.*  Price,  I  H.     recovery  of  it. 

BL  547.]  (a)  But  the  law  is  otherwise  of  a  covenant  or  promise  to  pay  money,  &c.  at  several 
days,  for  as  often  as  the  money  is  not  paid,  according  to  the  covenant  or  pronn'se,  so  often  is 
there  a  breach  of  the  covenant  or  promise,  and  consequently  so  often  an  action  lies.  Co. 
l.it.  292.  b.    [Cooke  v.  Whorwood,  2  Saund.  337.     See  too  i  H.  BI.  552.] 

Co.  Lit.  47.  b.  If  a  man  leases  lands  for  years,  reserving  yearly  20I.  at  four 
fi-C'c  '  -c  '  (^)  quarters,  debt  lies  for  one  quarter  before  the  others  are  past ; 
serving  week-  ^^^  ^^  ^^  reserved  for  the  lessor's  maintenance  in  lieu  of  the 
ly,  during  the  profits,  and  shall  be  considered  as  several  contracts, 
term,  nine  quarters  of  wheat.  Roll.  Abr.  601.;  but  for  this  ride  Plowd.  172.  Allen,  57. 
Raym.  222.     2  Lev.  80.     Vent.  242.  272.     Carth.  161.,  and  title  Bejit. 

Vide  title  If  one  enters  into  an  oblifration  or  contract  to  pay  money,  <§•<:. 

Electimi.  qjj  |.^q  several  contingencies,  the  obligee  may  liave  an  ic)  action 

on  an  obli'^a-  ^^  ^^^^  on  the  happening  of  either  of  them  ;  for  the  putting  in, 

tion,  that  ff  a  that  he  shall  pay  at  the  one  or  the  otlicr,  must  be  taken  to  have 

ship  put  tosea,  been  inserted  for  the  benefit  of  the  obligee;  and  the  rather,  be- 

and  either  the  cause  every  contract  is  to  be  construed  most  stronfrlv  against  the 

goods  or  the         ui-  o  J     o 

obligor  came     ob'^gor- 

safe,  he  should  pay  such  a  sum  over  and  above  the  use  allowed  by  the  statute ;  although  the 

obligor  dies,  yet  an  action  of  debt  lies  against  his  executor  on  the  happening  of  the  other 

contingency;  for  the  law  supplies  the  words,  which  should  first  happen.    Lev.  54.     Sayer  and 

Gleane. 

(C)  Who  may  bring  Debt :  And  herein,  of  the  Privity 
of  Contract  and  Estate. 

Vide  head  of  AT  common  law,  if  the  lessor,  who  had  reserved  rent-service, 
Rcjit.  ij^.6.  jijj^i  ^\q(\^  ai^d  there  had  been  rent-arrear,  neither  his  heir 

41!  b.  Co.  Lit.  "o^'  {^)  executor  could  maintain  an  action  of  debt  for  them;  not 
162.  a.  the  heir,  because  he  had  nothing  to  do  with  the  personal  con- 

(rf)  But,  if  a      tracts  of  his  ancestor;  not  the  executor,  because  he  could  not 

woman  had  represent  his  testator  as  to  any  contracts  relatintj  to  the  freehold 
been  endowed      ^i  .   1      •  *^  ^ 

of  a  rent,  or  a  ^nd  inheritance. 

rent  had  been  granted  for  life,  and  the  tenant  had  attorned ;  and  after  rent  had  been  arrear, 
and  then  the  particular  estate  in  the  rent  had  determined  by  death,  the  executors  of  the 
tenant  in  dower,  or  of  the  grantee  for  life,  should  have  had  debt  by  the  common  law ;  be- 
cause by  possibility  the  testator  might  have  had  debt ;  as,  if  he  had  surrendered  his  estate  to 
the  reversioner,  he  should  have  had  debt  for  the  arrears  incurred  before ;  and  these  particular 
estates,  with  the  attornment  of  the  tenant,  or  when  the  law  supplies  an  attornment,  amount 
to  a  real  contract  in  law ;  which  realty,  when  the  freehold  is  determined,  resolves  itself  to 
the  personalty.  4  Co.  49.  a.  b.  Keilw.  47.  Executor  may  bring  debt  for  the  arrears  of 
annuity  due  to  his  testator  upon  the  deed. 

II  H.  6.  15.  But  the  executor  might  have  maintained  an  action  of  debt  for 

Roll.Abr.596.  [e)  relief  fallen  in  the  life-time  of  the  testator. 
4  Co.  49.  S.  P.  ^  ^ 

Noy,  43.  S.  P.  adjudged;  and  said,  that  in  such  action,  seisin  of  the  services  need  not  be 
alleged;  otherwise,  where  the  party  himself  avows.  Dalt.  17.  Because  it  is  now  become  as 
a  flower  fallen  from  the  stock,  and  they  have  no  other  remedy.    Co.  Lit.  i6a.  b.  S.  P.    For 

it 


(C)  W?io  may  bring  Debt.  Q2 1 

it  is  no  rent,  but  a  casual  improvement,  (e)  Debt  wll  lie  for  an  administratrix  for  a  fine  of  a 
copyholder ;  and  per  Holt  Cli.  Just.,  it  is  the  proper  action  ;  but  three  judges  held,  that  an 
assumpsit  likewise  will  lie.  Carth.  90,  91.  3  Mod.  239.  Show.  25-  3  Lev,  262.  [Evelyn 
V.  Chichester,  3  Burr.  171 7.  ace] 

And  now  by  3:  H.  8.  c.  37.,  reciting,   For  as  much  as  by  the  (a)  Intended 

common  law,    executors  or  administrators   of  tenants   in  fee-  of  tenants /*m>' 

simple,  tail,  or  for  fa)  life,  of  rents  (b)  service,  charge  and  seek,  f  "''=''■  ''^''^  ^o 
Jr.'  11  ^     4.  I  ^on"  as  cestui 

ciud  fee-hirms,   had  no  remedy  to  recover  such  arrears  as  were  „;^e %?>  lived 

due  to  their  testators  in  their  life;  it  is  enacted,  That  the  exe-  Co. Lit.  162.3. 

cutors  and  administrators  of  such  person  to  whom  (c)  such  rent  i^^)  Reserved 

or  fee-farm  shall  be  due,  and  not  paid  at  his  death,  may  have  !^'\°|"rf  '^T'^ 

debt  for  such  (r/)  arrearages  against  the  [e]  tenant  or  tenants  \^  tail^'w^tlun 

that  ought  to  have  paid  the  said  rents  or  fee-farms,  so  being  the  act.    Co. 

behind  in  the  life  of  their  testator,   or  against  the  executors  or  Lit.  162. 

administrators  of  the  said  tenants;  and  further,  that  it  shall  be  ('')^xtends 

lawful  for  such  executor  or  administrator  of  such  person,  to  rent  issninti ' 

whom  (/")  such  rent  or  fee-farm  shall  be  due,   and  not  paid  at  outofacopy- 

his  death,  to  distrain  for  the  (g)  arrears,  and  all  such  rents  and  hold.  Yelv. 

fee-farms  upon  the  lands,  c^r.  charsjed  with  the  payment  of  such  ^^^5-   out  vide 

r        r  1111.11-  n     ^  Carth.  QI. 

rent  or  fee-iarms,  and  chargeable  to  the  distress  or  the  testator,  where  bv 
so  long  as  the  said  lands,  <$-c.  continue  in  the  seisin  or  possession  E^re  Just, 
of  the  tenant  in  demesne,   who  ought  immediately  to  have  paid  this  is  doubted. 
the  said  rent  or  fee- farm  so  behind  to  the  testator  in  his  life,  or  ^^  "'hether 
in  the  seisin  or  possession  of  any  other  claiming  (/i)  only  (?)  by  cattle  &c.  or 
(k)  and  (/)  from  the  same  tenant  (?«)  by  purchase,  gift,  or  descent,  other  profit  to 
(«)  in  like  manner  as  their  testator  might  or  ought  in  his  life,  bedeliveredor 

and  shall  make  avowry  uDon  the  matter  aforesaid.  yielded,  whe- 

•'      '■  ther  annual, 

or  second,  third,  &c.  year,  but  work  days,  or  other  corporal  service,  is  not  within  the  act. 
Co.  Lit.  162.  (e)  Whether  the  lessor,  lessee,  or  occupier.  Lit.  Rep.  93,  The  tenant  is  not 
charged,  but  he  is  under  a  necessity  to  pay  it,  to  save  the  distress.  Allen,  62.  (/)  This 
extends  not  to  the  grantee  of  a  rent-charge  for  years,  if  he  lives  so  long.  Cro.  Car.  171. 
adjudged  ;  for  the  statute  hath  provided  only  where  the  testator  dies  seised  of  a  rent  in  fee, 
or  for  life,  and  the  executors  have  no  remedy,  Sfvide  %  Sid.  62.  {g)  But  it  extends  not  to  the 
arrears  of  a  nomine  pcencE,  relief,  axA  ptu-fnir  Jitz  chivalier  ov  jile  mai-rier.  Co.  Lit.  162.  b. 
(/i)  Of  cestue  que  use  of  a  feotlinent,  though  he  claims  not  only  by  the  feoffor,  but  by  the 

statute  also.     4  Co.  50.  b. So,  if  the  tenant  makes  a  gift  in  tail,  and  the  donee  dies,  a 

distress  may  be  taken  upon  the  possession  of  the  issue  in  tail,  though  he  claims  per  formam 
doni,  as  well  as  by  descent.  4  Co.  53.  b.  2  Leon.  153.  3  Leon.  59,  60.  (i)  The  tenant  leases 
for  life,  the  remainder  in  fee,  and  the  tenant  for  life  pays  not  his  rent  to  the  lord,  and  the 
lord  dies,  and  the  tenant  for  life  dies,  the  executors  of  the  lord  cannot  distrain  upon  him  ia 
remainder,  for  he  claims  not  by  or  from  the  tenant  for  life.     Co.  Lit.  162.  b.     5  Co.  118.  a. 

So,  in  case   of  a  reversion.     Co.  Lit.  162.     (A)  And  not  paramount,  as  the  lord  by 

escheat.  Co.  Lit.  162.  Leon.  303.  Or  one  that  is  remitted  to  an  ancient  title.  400.50.6. 
[1)  The  feoffee,  and  lessee  of  the  feoffee,  &c.  in  infinitum,  are  within  the  act.  4  Co.  50.  a.  b. 
Leon.  303.  2  Leon.  153.  {m)  But  tenant  in  dower,  or  by  the  curtesy,  shall  not  be  charged, 
lor  they  claim  not  by  the  party  only,  but  by  law  also  ;  Leon.  303.  per  Cttriatn.  3  Leon.  263. 
per  Curiam.  («)  So,  that  if  after  rent  is  arrear,  the  lord  grants  away  his  seignory,  his  exe- 
cutors shall  have  no  remedy,  for  the  act  gives  none,  where  the  testator  had  none  at  liis  death. 

By  §  3'»  if  any  man,  in  right  of  his  wife,  hath  any  estate  in 

fee-simple,  tail,  or  for  life,  in  rents,  or  fee-farms,  which  shall  be 

unpaid  iii  the  wife's  life ;  such  person  after  the  death  of  his  wife, 

his  executors  and  administrators  shall  have  debt  for  the  (o)  ar-  (o)  Extends  to 

rears  against  the  tenant  of  the  demesne  that  ought  to  have  paid  ^"'^h  as  incur- 

the  same,  his  exeeutors  or  administrators,  and  he  may  distrain        before 

'  '  -^  ,      marriage;  for 
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as  to  those  in-  for  the  arrears  in  like  manner  as  he  might  have  done  if  his  wife 
curred  during   jj^fj  been  then  hvinff,  and  avow  upon  the  matter  aforesaid. 
marnage,  he  o  i 

iniffht  have  had  debt  by  the  common  law.  4  Co.  51.  a.  b.  Co.  Lit.  162.  b.  Co.  Ent.  119. 
Bendl.  263.     Kelw.  214. 

By  §  4.,  if  one  hath  rents  or  fee-farms  for  the  life  of  another, 

which  shall  be  unpaid,  and  cestui  que  vie  dies ;  after  his  death, 

such  person,   his  executors  or  administrators,   may  have  debt 

against  the  tenant  in  demesne  that  ought  to  have  paid  the  same 

(fl)  But,  if         when  first  due,  his  executors  or  administrators  ;  and  also  {a)  dis- 

upon  ajudg-     \xii\n  for  the  same  arrears  upon  such  lands,  Sfc.  (b)  out  of  which 

tenant  for  life    Payable,   in  such  manner  as  he  ought  or  might  if  cestui  que  vie 

of  a  rent-  had  been  living. 

charge,  a  moiety  thereof  is  extended  upon  an  e/egif,  and  after  rent  being  arrear,  the  tenant  for 
life  dies,  the  tenant  hy  elegit  cannot  distrain  for  the  arrears  by  this  act ;  for  coming  in  by  an  act 
of  parliament,  he  is  in  Xhepost.  Pool  and  Neal,  2  Sid.  28.  62.  adjudged,  {b)  If  a  rent  is  granted 
to  A.  for  the  life  of  B.,  and  after  the  land  out  of  which,  &c.,  is  let  to  C.  for  life,  the  remainder 
to  D.  in  fee ;  and  rent  being  in  arrear,  B.  dies,  and  after  C.  dies,  A.  may  distrain  upon  D. 
in  remainder  for  all  the  arrears.  Co.  Lit.  162.  b.  Edrich's  case.  5  (Jo.  118.  adjudged, 
Sf  vide  Moor,  625.     Cro.  Eliz.  805.  S.  C.    Debt  is  given  in  lieu  of  the  distress. 

Roll.Abr.598.       If  a  man  leases  for  years,  rendering  rent,  and  after  devises  the 
rent  to  another,  and  dies,  the  devisee  may  have  an  action  of  debt 
for  the  rent,  though  it  is  become  a  rent-seek,   because  by  the 
original  creation  thereof  debt  lay. 
Leon.  315.  So,  if  the  lessor  grants  over  the  rent,  and  the  lessee  attorns, 

a  Leon.  i.  vide  foj.  tj^g  attornment  creates  a  privity  ;  and  there  is  no  case  where 
P^^'^pr'^^o       a  thing  may  be  transferred  or  assigned  over,   but  the  remedy 
(c)  Husband      shall  go  along  with  it ;  and  the  law   {c)  favours  remedies  for 
possessed  of  a    rents, 
term  in  right 

of  his  wife,  makes  a  lease  for  half  the  term,  and  dies,  his  executors  shall  have  debt  for  the 
rent,  and  yet  the  feme  shall  have  the  reversion.  Co.  Lit.  46.  —  Rent  granted  for  life,  tenant 
dies,  debt  will  lie,  because  there  is  no  other  remedy.     Dyer,  227. 

Cro.  Eliz.  268.  If  a  man  grants  an  annuity  for  years,  an  action  of  debt  may 
adjudged.  |jg  brought  tor  the  arrears  during  the  years,  for  being  a  grant 

sa"id^to  be  ad-    ^^^  years,  it  is  by  the  deed  as  a  contract. 

judged.  Yelv.  208.  and  Bulst.  151.  Lucas  and  Fulv/ood,  S.  P.  seems  to  be  admitted;  but 
the  plaintiff  could  not  recover,  because  his  plaint  was  of  debt,  and  his  count  of  annuity ; 
but  vide  Dyer,  140.     Cro.  Eliz.  3.     9  H.  7.  17.  cited  in  7  Co.  LiUington's  case,  45  E.  3.  8. 

4  Co.  49.  a.  If  the  father  grants  a  rent-charge  to  the  son  in  fee,   and  the 

rent  being  arrear,  the  father  dies,  and  the  land  descends  to  the 
son,  by  which  the  rent  is  extinct,  the  son  may  charge  the  exe- 
cutors of  the  father  in  an  action  of  debt  for  the  arrearages 
incurred  in  the  life  of  the  father ;  for  though  no  action  lies  for 
them,  as  for  the  arrearages  of  a  rent,  [yet  for  the  arrears  of  an 
annuity  it  is  maintainable ;  and  though  by  the  descent  of  the 
land  to  the  grantee,  being  heir  to  the  grantor,  as  well  the 
annuity  as  the  rent  was  determined,  and  the  original  election 
was  annexed  to  an  inheritance,  yet  inasmuch  as  the  inheritance 
of  both  was  determined  by  act  of  law,  (which  will  do  no  wrong 
to  any)  his  election  shall  remain  as  to  the  arrears.] 

[By 


(D)  Against  whom  it  unay  he  brought.  623 

[By  Stat.  8.  Ann.  c.  14.,  an  action  of  debt  is  friven  for  tlie  re-  Hawk.  Abr. 
covery  of  rents  upon  leases  for  a  life  or  lives  during  their  con-  ^""  ^^^'  73- 
tinua?ice,    which    the   common   law   denied :  on   which  statute 
Mr.  Serj.  Hatv/cins  (jueries,  whether  it  doth  not  extend  to  leases 
of  incor{X)real  hereditaments  ? 

By  Stat.  5  Geo.  3.  c.  17.  §3.,  which  enables  ecclesiastical  per- 
sons to  lease  tithes  and  other  incorporeal  inheritances,  debt  is 
given  for  the  recovery  of  rent  on  such  leases^] 


(D)  Against  whom  it  may  be  brought. 


I 


F  a  feme,  lessee  for  life,  takes  husband,  and  dies,  debt  lies  loll.  6. 11. 
against  the  husband  for  {a)  rent  issuing  out  of  the  land,  in-  ^f{i\^,^' 
curred  during  coverture;  for  he  took  the  profits  out  of  which  (a)  AhJ j/^es 
the  rent  issued.  against  him  or 

his  executors,  for  the  arrears  of  a  rent-charge  incurred  during  sucli  time  as  he  took  th« 
profits.    4  Co.  49.  b. 

If  lessee  for  years  assigns  all  his  interest  to  another,  yet  the  Walker's  case, 
lessor  may  have  debt  against  the  (b)  lessee  for  the  arrears  in-  ^^°-  *'• 
curred  after  the  assignment ;  for  the  privity  of  contract  remains,  s.C. adjudged. 
and  the  lessee  by  his  own  act  shall  not  prevent  the  remedy  of  Cro.EHz.  556. 
the  lessor  against  him  upon  his  contract.  S.C. cited.  715. 

S.C.  cited,  and 
denied  by  three  judges  to  be  law.  Sid.  cj66.  S.  C.  cited,  and  agreed  to  be  law,  though  several 
of  the  cases  there  put,  as  there  reported,  were  denied  to  be  law.  Latch.  260.  S.  C.  cited, 
and  said  it  was  not  adjudged,  as  appears  by  the  book  of  entries.  Poph.  lao.  seems  to  be 
the  S.  C.  cited,  <^-  vide  Dais.  16.    (A)  Or  assignee,  at  his  election.    4  Leon.  17.     3  Co.  24. 

But,  if  he  once  accepts  the  rent  from  the  assignee,  he  shall  not  after  charge  the  lessee 

for  rent  due  after  the  assignment.    3  Co.  24.  b.  Marrow  and  Turpin.    Moor,  600.    2  And.  133. 

Sf  vide  Sid.  402. For  in  the  acceptance  of  the  rent  from  the  assignee,  notice  of  the 

assignment  is  implied.     March  and  Brace,  Cro.  Ja.  334.  adjudged,  a  Bulst.  152.  adjudged, 

4-  vide  Roll.  Rep.  366. But,  though  he  refuses  to  accept  the  assignee  as  his  tenant,  yet  he 

may  after  charge  him  in  an  action  for  the  rent,  if  he  pleases.    Devereux  and  Barlow,  2  Saund. 

181. Where  covenant,  against  the  lessee,  after  assignment  o^  his  term,  brought  upon  an 

express  covenant  for  non-payment  of  rent,  and  held  good,  and  that  the  accepting  the  assignee 
as  tenant  did  not  hurt.    Edwards  and  Morgan,  3  Lev.  233.     Carth.  178. 

But,  if  after  such  assignment  of  the  lessee  the  lessor  grants  3  Co.  22.  b. 
over  his  reversion  to  another,  the  grantee  shall  not  have  debt  pcrCur.Foph. 
against  the  lessee;  for  the  privity  of  contract  holds  only  between  jud(red. 
the  lessor  and  lessee.  Brownl.  S.C. 

Cro.  Eliz.  ^^6.  cited.     Moor,  351.  cited;  but  vide  Cro.  Eliz.  636.  and  3  Lev.  233. 

If  ^.  leases  three  acres  to  B.  rendering  rent,   and  B.  assigns  Cro.EHz.  633. 
all  his  estate  in  one  acre,  and  after  A.  grants  the  reversion  of  |,^'*.*"^ 
three  acres  to  C,  he  may  have  debt  against  (c)  B.  for  the  whole  ^^j  'vide^Liu 
rent,  for  the  entire  estate  remaining  in  part,  the  entire  privity  Rgp.  S3- 
and  action  for  the  whole  remains  against  the  first  lessee.  (c)  Cro.  Ja. 

411.  said  the 
lessor  in  such  case  may  have  a  joint  action  against  the  lessee  and  assignee.  —  For  arrears  of  a 
rent-charge  for  life,  after  determination  thereof,  debt  lies  not  against  him  alone  that  received 
the  profits  of  part  of  the  land  charged,  but  against  all  that  received  the  profits  of  any  part 
thereof.    Duppa  v.  Mayo,  j  Saund.  284. 

if 
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■2  Lev.  231. 
Gamon  and 
Vernon,  ad- 
judged. Sir  T, 
Jones,  104. 
S.C. 


If  lessee  for  years  assign  his  whole  term  in  the  moiety  of  the 
land,  the  lessor  may  have  an  action  against  the  assignee  for  the 
moiety  of  the  rent ;  for  the  assignee  having  the  entire  estate  in 
the  moiety  of  the  land,  he  hath  a  sufficient  privity  of  estate 
to  be  charged  by  the  lessor,  if  he  pleases,  with  the  moiety  of 
the  rent. 

If  a  prebendary  leases  for  years  rendering  rent,  and  this  is 
confirmed  by  dean  and  chapter,  and  the  lessee  dies,  and  his 
th  adm'i'm'-'^^  ^^^  executor  {b)  assigns  over  the  term,  and  after  the  prebendary 
tratorofthe  resigns,  and  a  new  prebendary  is  made,  he  sliall  not  have  debt 
lessee  assigns,  against  the  executor  of  the  first  lessee  for  the  rent  due  after  the 
Marrow  and     assignment ;  for  the  successor  was  no  pai'ty  to  the  contra'^  ,  but 

Eliz^'"'  *^ad-  P^^'^y  ^"  ^^^  °"^y'  (^)  ^"^  ^y  ^^^  assignment  of  the  term,  the 
jud^d.  Moor,  c^^se  of  the  charge  is  removed.  Adjudged  between  (d)  Overton 
600. adjudged,  and  Syddal,  Cro.  Eliz.  555. 
]jer  totam  cu- 
riam. 2  And.  133.  adjudged.  Latch.  260.  cited,  and  said  no  judgment  was  ever  given,  as 
appears  by  the  roll;  but  Q.  Vent.  210.  cited,  and  said  that  the  acceptance  of  rent  iVom  the 
assignee  was  pleaded,  &c.  3  Mod.  326.  cited,  and  said  the  late  resolutions  had  been  contrary. 
4  Mod.  76.  cited,  and  denied  to  be  law;  for  the  executor  shall  be  still  liable  to  the  contract? 
of  his  testator,  so  long  as  he  hath  any  assets  to  satisfy  them,  {b)  By  the  report  of  the  case  in 
Popham  the  lessee  assigned,  (c)  That  the  executor  is  liable  notwithstanding.  Ironmonger 
and  Nusam,  Nov,  97.  Latch.  261.  2  Vent.  209.  cited  to  have  been  so  resolved.  Helyar 
and  Cashord,  Sid.  240.  266.  adjudged.  Lev.  127.  adjudged.  But  by  this  report  the  action 
was  brought  against  an  administrator,  (rf)  Poph.  120.  S.  C.  and  the  court  divided.  Gouls. ' 
1 20.  adjudged  by  three  judges  co?!^.  Po/j/iflw,  who  held  the  contrary,  and  that  the  successor 
was  privy  to  the  contract  of  the  predecessor.  3  Co.  24.  a.  S.  C.  cited  to  have  been  ad- 
judged by  Popham  C.  J.  and  all  the  court,  whether  the  assignment  were  by  the  lessee 
himself  or  his  executor;  yet  vide  the  report  of  the  case  in  the  books  before.  Sid.  266.  S.  C, 
cited  from  3  Co.  24.  and  denied  to  be  law,  as  there  cited.  Lev.  127.  S.C.  cited  to  have 
been  adjudged,  because  the  privity  of  contract  did  not  go  to  the  successor  more  than  to  the 
heir,  and  the  heir  of  the  lessor  shall  not  have  debt  against  the  lessee  after-  assignment,  because 
the  privity  of  estate  only  descended  to  him.  Latch.  262.  S.  C.  cited,  and  said  that  the  lessor 
being  a  sole  corporation,  the  privity  of  contract  was  determined. 


If  the  assignee  of  a  term  assigns  to  another,  yet  he  may  be 
charged  in  debt  for  rent  growing  due  after,  before  notice  given 
to  the  re\'ersioner ;  but  Q.. 

Sid.  338.  S.  C.    Raym.  162.     2  Keb  260.  S.  C. 


Lev.  215. 
Keighly  and 
Bulkley,  ad- 
judged by 
Keeling  and  Windham,  cont.  Ticisden. 


For  where  covenant  was  brought  for  rent  against  the  assignee 
of  the  executrix  of  the  lessee,  who  pleaded  that  before  any  rent 
arrear  he  assigned  over  to  J.  S.,  on  demurrer  it  was  liolden,  that 
the  privity  was  destroyed,  and  the  assignment  complete  without 
notice,  and  the  defendant  discharged  of  all  the  rent  accrued  after 
the  assignment. 


Garth.  177. 
Tovey  and 
Pitcher,  held 
by  PoUexfen 
and  Rokebif 
in  C.  B.  cont. 
Powel  and 
Ventris,  that 

the  defendant  ought  in  his  plea  to  have  set  forth  notice  given  to  the  plaintiff  of  the  assign- 
ment; and  Ventris  dying,  the  judgment  was  accordingly ;  but  upon  a  writ  of  error  in  B.  P. 
the  judgment  was  reversed  by  three  judges.  3  Lev.  295.  S.C.  Show.  340.  S.  C.  4  Mod. 
71.  S.  C.  2  Vent.  228.  234.  S.  C.  Salk,  81.  pi.  2.  12  Mod.  23.  S.  C.  [i  Ld.  Raym.  368. 
S.C.  cited.     Vide  supra  252,  352.] 

Barry  v,  Ro-  l|Debt  does  not  lie  against  an  executor  or  administrator  upon 

bmson,  N.  R.  ^  simple  contract  of  the  testator  or  intestate.  But,  if  the  de- 
V.  Nicholson  fendant  does  not  demur,  advantage  cannot  be  taken  of  it,  either 
5  Taunt.  665.'   in  arrest  of  judgment  or  in  error.|j 

(E)  Where 


(E)  Where  Debt  is  the  proper  Action,  S^x,  625 


(E)  Where  Debt  is  the  proper  Action,  and  not  Cove- 
nant, Case,  &c. 

A  CTIONS  of  debt  are  founded  on   contract,  in  which  the  4  Co.  92.  b. 
"^  plaintiff  sets  forth  his  demand  in  certainty,  and   insii^ts  on  ^l'»Je's  case, 
being  restored  to  it  i)i  miviero. 

The  inconveniency  of  the  defendant's  being  allowed  to  wage  Vaugh.  loi, 
his  law  in  this  action  occasioned  the  substituting  of  other  actions 
in  the  room  of  it,  such  as  all  actions  on  the  case,  which  are 
properly  founded  on  injuries  and  fraud;  for  in  these  the  de- 
fendant could  not  wao-e  his  law,  because  he  could  not  make  oath 
of  paying  that  which  by  reason  of  its  uncertainty  he  could  not 
know,  and  wliich  could  never  be  known  before  it  was  ascertained 
by  the  jury. 

Hence  if  A.  declares  thart  he  sold  Corn,  S,-c.  to  B.  and  that  B.  4  Co.  92.  b, 
at  or  before  such  a  day  promised  to  pay  so  much  money,  A.  may   ^[^'le's  case, 
at  his  (a)  election  bring  debt  or  assimpsit  for  the  injury  done  by  g_  q'  ^Yeiv. 
the  violation  of  the  contract.  30.  S.  C 

Fide  the  Register,  95.  139.     (a)  If  I  deliver  20/.  to  A.,  to  deliver  to  B.,  and  he  does  not  de. 
liver  it,  I  may  have  an  action  of  account,  debt,  or  perhaps  case,  against  him.     Keilw.  69.  a, 

77.  b.     Cro.  ja.  687.     Dyer,  21.     Hut.  12. A.  delivers  oxen  to  B.  to  sell  for  as  much  as 

he  can  get,  and  he  sells  them  for  so  much,  A.  may  have  debt  against  B.  for  the  money.    Roll, 

Rep.  adjudged. J.  delivers  money  to   B.,  tore-deliver,  debt  Hes  for  it.     Palmer,  364. 

The  defendant,  bv  bill  sealed,  acknowledged  tliat  he  had  received  7/.  of  the  plaintiff  orf 

emendendum  a  pair  oi'  bellows.     Cio.  Eliz.  644.  adjudged,  that  account  or  debt  lay.     Vide 
3  Leon.  38.     Roll.  Abr.  597.     %  Ld.  Raym.  814-     2  Salk.  658.     7  Mod.  87. 

A.  pays  money  to  B.  as  a  fine,  upon  i?.'s  promise  to  make  a  Palm.  364, 
lease  of  land,  and  before  the  lease  is  made  B.  is  evicted ;  debt 
lies  not  for  the  money,  for  it  was  not  paid  to  be  received  back ; 
but  case  lies  for  non-performance  of  tiie  bai'gain,  in  which  he 
shall  recover  in  damages  not  only  the  money  given  for  the  fine, 
but  the  damage  by  breach  of  the  contract. 

l^  A.  covenants  with  B.  to  pay  him  {h)  so  much  money  as  he  Styl.  31.  133. 
shall  expend  in  the  repairing  and  victualling  of  a  ship  for  him,  '^•^-  '■^j^'^^"' 
and  B.  expends  300/.  accordingly,  an  action  of  debt  or  covenant     J^^  ^^^ 
lies  for  the  money  expended.  judged, though 

the  certainty  of  the  debt  did  not  appear  by  the  deed. 

If  it  be  recited  by  deed  that  there  is  a  suit  depending  between  3  Lev.  429. 

the  vicar  of  .S.  and  A,  concerning  a  modus  decimandi,  which  con-  ^j"'jf'^a^- 

cerns  all  the  parishioners  of  »,S'.,  and  B.  a  parishioner,  by  the  said  juj^ed  after  a 

deed,  agree  and  promise  A.  to  pay  his  proportionable  part  of  the  long  debate. 

charges  of  the  suit,  an  action   of  debt  or  covenant  lies  upon  (c)  [That  debt 

this  deed ;  for  by  an  averment  of  what  was  expended  in  the  ^^'I.J'.'L.f 'L ,• 
•.      1  ,  .  ,  -^  n  ■  111  ^^  mdetermx- 
suit,  that  which  was  at  first  uncertam  may   be  reduced  to  a  natesum,cap= 

certainty,  (c)  able  of  being 

reacUly  reduced  to  a  certainty,  hath  been  established  by  other  cases.  Bloome  v.  Wilson,  Sir 
T.Jones,  184,  Birtch  v.  Weaver,  2  Keb.  225.  Rands  v.  Peck,  Cro.  Ja.  618.  Xor  is  it 
now  understood  to  be  necessary  that  the  plaintiff  should  recover  the  full  sum  demanded, 
Aylett  v.  Lowe,  2  Bl.  Rep.  1221.  Walker  v.  Witter,  Dougl.  6.  Rudder  v.  Price,  i  H.  Bl. 
$So.  And  a  declaration  in  debt  upon  a  simple  contract  hath  been  hoWen  good,  though  it 
Vol.  II,  S  s  »peciSe4 
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specified  by  the  several  counts  a  less  sum  than  appeared  to  be  demanded  in  the  recital  of  the 
writ,  and  yet  assigned  as  a  breach  the  non-payment  of  the  sum  demanded  in  the  writ. 
M'Quillin  v.  Cox,  i  H.  Bl.  249.]  (|So  of  a  declaration  in  debt  by  bill,  where  the  sums  de- 
manded in  the  several  counts  amounted  altogether  to  more  than  the  sum  at  first  demanded 
in  the  queritur ;  for  that  is  superfluous  and  may  be  rejected.  Lord  v.  Houston,  11  East,  6a. 
Adjudged  on  a  special  demurrer.  || 

Cro.  Eliz.  880.       If  A.  retains  B.  to  embroider  a  sattin  gown  of  a  maid  servant 

of  the  daughter  of  A.^  taking  for  the  same  40?.,   B.  may  have 

debt  against  A.  for  the  money ;  for  the  embroidering  of  the 

gown  of  another  at  the  request  of  A.  is  a  sufficient  consideration 

to  charge  A.,  and  it  is  at  the  election  of  B.  to  bring  debt,  or  an 

assumpsit. 

Wilson  V.  [|An   action   of  covenant   will   not   lie  upon   the    statute   of 

7  East^^'  8       3^4  ^'  ^  -^'  ^*  ^4-  against  the  devisee  of  land  to  recover  da- 

'       '     mages  for  a  breach  of  covenant  by  the  devisor ;  but  the  remedy 

given  by  that  act  is  expressly  confined  to  cases  where  debt  lies.  1| 

(F)  Of  the  Manner  of  bringing  the  Action ,  and  where 
it  must  be  brought  in  the  Debet  and  Detinet. 

,e)  50  E.  3.      TF  the  action  be  brought  for  {a)  money,  it  must  be  in  the  debet 

16.  b.    Roll.     -■-  sind  detinet ;  but  if  (6)  for  goods  or  chattels,  it  must  be  in  the 

Abr.604.  S.  P.     ;  .  - ,   ,     „1, 

(6)  3  Leon.       ^^^"'^^only. 

260.    4  Leon.  46.  S.  P.     Winch,  75.     It  was  brought  for  money  in  the  debet  and  detinet,  and 

for  two  shirts  in  the  detinet  only.* *  Scd  qu.  If  the  declaration  was  good,  as  it  seems  to 

be  two  distinct  species  of  action,  and  to  require  two  different  pleas  ? 

Palm.  407.  So,  if  brought  for  foreign  money  (c)  not  made  current,  for 

Latch.  77.  84.  then  it  is  as  bullion. 
Jon.  69.  S.  C. 

adjudged,  where  by  Bod.  the  action  might  be  brought  in  the  debet  and  detinet,  or  in  the  detinet 
only ;  but  this  must  be  intended  where  so  much  English  money,  being  the  value  of  the  foreign, 
is  demanded.  Rastal  and  Draper,  Cro.  J  a.  88.  Yelv,  80.  Brownl.  90.  Nov,  13.  4"  ^'<^^ 
Leon.  41.  Yelv.  135.  Brownl.  102.  (c)  But,  if  made  current  by  proclamation,  the  action 
for  it  may  be  brought  in  the  debet  and  detinet.  Nov,  13.  Latch.  77.  84.  Palm.  407. — Debt 
in  the  debet  and  detinet  for  107/.  los.  where  the  declaration  was  upon  a  special  wager  for  100 
guineas,  which  the  plaintiff  averred  were  worth  107/.  los.,  and  it  was  objected  that  it  should 
have  been  in  the  detinet  only,  for  100  guineas  in  specie,  but  held  well  enough  as  to  this  point, 
though  reversed  for  another  fault.  St.  Leger  and  Pope,  Carth.  322.  5  Mod.  4.  4  Mod.  406, 
Lutw.  484.     Salk.  344-  S.  C.     10  Mod.  336.     12  Mod.  81.  S.  C. 

Cro.  Ja.  88.  If  a  man  sells  certain  cloths  for  661.  Flemish  money  current 

Rastal  and  ^t  Middleburgh^  to  be  paid  upon  request,  he  may  bring  an  ac- 
^T'^h'^'v"!  ^^°^  of  debt  for  39/.  12s.,  setting  forth  the  special  matter,  and 
^8^0."  Brownl.'  averring  that  the  661.  Flemish  tempore  venditiojiis,  Sfc.  amounted 
90.  Moor, 775.  to  39/.  i2s.  monet(^  Anglice,  and  that  the  defendant  has  not  paid, 
S.  C.  Leon.  ^^^.^  and  if  he  values  the  foreign  money  otherwise  than  in  truth 
^^}  S|*p^'^f  it  is,  the  defendant  may  plead  in  abatement,  and  so  help  him- 
fudged,  ^vid'e  self.  Adjudged,  after  a  verdict,  for  the  plaintiff,  and  said,  that 
Yefv.  135.  it  being  found  that  he  owed  what  is  demanded,  there  ought  to 
Brownl.  102.  be  no  (d)  farther  inquiry  of  the  value, 
(rf)  But  in  debt  ""^        ^  ^  ^      ^ 

against  an  executor  for  47/.  8s.  2d.  monetcB  Flandrics  attingent,  ad  valentiam  40I.  English,  the 
defendant  pleaded  plene  administravit,  and  it  was  found  against  him,  and  judgment  given 
gmd  recuperet  debitumf  but  upon  a  writ  of  error  between  Bagshaw  and  flaiu,  Cro.  Eliz. 


(F)  Of  the  Manner  of  bringing  the  Action,  S^c.  6*27 

536.,  it  was  reversed,  because  it  should  have  been  quod  recuperet  the  47/.  8*.  %d.  Flemish,  and 
a  writ  ought  to  have  been  awarded  to  ipquire  the  value  ;  Moor,  704.  reversed,  because  the 
jury  had  not  inquired  of  the  value  of  the  Flemish  money,  and  the  affirmation  of  the  plaintiff" 
that  It  amounted  to  40/.  was  not  a  sufficient  warrant  for  the  court  to  give  judgment  upon. 

If  an  executor  brings  debt  for  any  thing  in  right  of  his  tes-  Moor,  566. 
tator,  it  must  be  in  the  detinet  only.  Roll.Abr.6oz, 

603.  20  H.  6.5. 
S  Co.  32.  b.  S.  P.  laid  down  as  a  rule. 

As,  if^.  be  in  execution  upon  a  judgment  for  7?,,  and  after  Roll.Abr.602. 
5.  die,  and  after,  A.  bring  an  audita   querela   against   C.  the  Lane,79.  S.C. 
executor  of  B.  and  have  a  scire  facias,  and  thereupon  put  in  f5"c^^  Y 
bail   by  recognizance  in  chancery,  according   to  the  statute  of  a?executorr' 
II  H.  6.  c.  10.,  and  after  upon  this  audita  querela  judgment  be  obtains  judg- 
given  against  A.,  and  afterwards  a  scire  facias  issue  against  the  ^^^^  in  debt, 
bail,  and  after  judgment  the  bail  be  taken  in  execution  upon  the  def  ,'?^t'-*^^ 
recognizance,  and  the  sheriff"  suffer  him  to  escape ;  upon  which  exemti^Jli.Lnd 
escape  the  executor  brings  an  action  of  debt;  («)  this   action  the sherifr'suf- 
ought  to  be  brought  in  the  detinet  only,  and  not  in  the  debet  ^^^^  him  to 
and  detinet,  for  this  recognizance  is  in  the  nature  of  the  first  ff  ^P^'^^'^./or 
debt,  this  being  in  a  legal  course.  beingfnS'" 

detinet,  and  that  for  the  escape  being  founded  upon  the  same  record,  it  ought  to  "pursue  it 
Crp-El1z-.326.Cro.Ja.  545.  685.  Hob.  264.  2  Roll.  Rep.  132.  Styl.  232.  Hut.  79.  S.  P. 
adjudged,  m  winch  last  book  it  was  endeavoured  to  distinguish  itfromthe  other  cases,  because 
the  plaintiff  declared  generally,  and  not  as  executor. 

So,  if  an  executor  recovers  in  an  action  of  debt  upon  a  con-  Roll.  Abr.  603. 

tract,  and  afterwards  brings  debt  upon  the  judgment,  it  must  be  Lane,  80.  S.  P. 
in  the  detinet. 

If  an  executor  brings  debt  upon  an  obligation  made  to  the  20  H.  6.  5.  b. 

testator,  where  the  day  of  payment  incurred  after  the  death  of  Roll. Abr.  603. 

the  testator,  yet  the  writ  shall  be  in  the  detinet  only,  for  he  ^*  ^' 
brings  the  action  as  executor. 

So,  if  a  man  binds  himself  to  the  testator  to  pay  him  100/.  20H6.  6.b. 

when  such  a  thing  shall  happen ;  if  it  happens  after  the  death  Roll. Abr.  602. 
of  the  testator,  yet  the  writ  of  debt  by  the  executor  shall  be  in 
the  detinet  only. 

If  a  rent  be  granted  to  another  for  years,  the  executor  of  the  iiH.  6.  2f» 

grantee  shall  have  debt  for  the  arrearages  of  this  rent  incurred  Roll.Abr.602. 

after  the  death  of  the  testator  in  the  detinet  only,  for  he  had  it  '^"  ^' 
as  executor. 

So,  if  lessee  for  20  years  leases  for  10  years  rendering  rent.  Roll.  Abr.  603- 

and  dies,  his  executor  or  administrator  shall  have  debt  for  the  Spark  and 

rent  incurred  after  the  death  of  the  testator  ib)  in  the  detinet  t^,?^^'  ^i°' 
onlv  Ehz.  andJvoy, 

.    /'  32.  S.C.  ad- 

judged. Cro.  Car,  225.  Lev.  250.  2Keb.  407.  Sid.  379.  S.  P.  adjudged.  (*)  But  in  the 
case  of  Tratle  and  King,  ^  Jon.  169.  it  is  adjudged,  it  lay  in  the  debet  and  detinet,  and  a  di- 
versity taken  between  things  in  action  and  ciiattels  in  possession ;  lor  as  to  things  in  action 
uie  writ  must  always  be  in  the  detinet;  as  for  the  arrears  of  an  account,  &c.  and  it  shall  not 
be  assets  till  recovered ;  but  in  this  case,  the  reversion  of  the  term  being  in  the  executor 
immediately  by  the  death  of  the  testator,  it  is  assets;  for  the  whole  value,  and  the  shewing 
he  IS  executor,  is  only  to  entitle  him  to  the  term  to  which  the  rent  is  incident. — —And 
where  being  brought  in  the  debet  and  detinet,  is  is  aided  after  verdict,  by  16  &  17  Car.  3.  c.  i 
*me  Lev.  350. 

SS    2  If 
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Cro.  Eliz.3a6.       If  in  an  account  an  executor  recovers  a  debt  due  to  his  testa- 

Cro.  Ja.  545-  tor,  in  debt  for  the  arrearages  thereupon,  the  writ  shall  be  in  the 

But  fur  this  d eti net  ovAy  ;  for  though  the  action  is  converted  into  a  debt  by 

vide  Hob.  88.  the  account,  yet  it  is  the  same  thing  which  was  received  in  the 

184.372.  life  of  the  testator. 

No>-,  19. 

a  Lev.  III.     z  Jon.  47. 

20  H.  6.  4.  b.  But,  if  an  executor  takes  an  obligation  for  a  debt  due  to  his 
5.b.  Roll.Abr.  testator  by  contract,  in  debt  upon  this  obligation,  the  writ  shall 

602.  S.  C.         ^g  jj^  ^Yie  debet  and  detinet. 

zo  H.  6.  j.b.  So,  if  an  executor  recovers  in  trespass  for  goods  taken  out  of 
Roll.Abr.602.  his  possession,  in  debt  for  the  damages  recovered,  the  writ  shall 
S.C.  Lane,  80.  \^q  jj^  j-j^g  debet  and  detinet,  for  he  need  not  name  himself  exe- 
S.C.  cited. 

cutor. 

Roll.Abr.  602.       So,  if  the  executor  sells  the  goods  of  the  testator  for  a  certain 

Lane,  80.  sum,  he  shall  have  debt  for  this  in  the  debet  and  detinet. 

Cro.Ja.  685. 

Winch.  80.  If  an  executor,  having  lands  by  an  extent  upon  a  statute  made 

S.C.  Brownl.    to  the  testator,  and,  naming  himself  executor,  by  deed  leases 

^8^*  «  p  *        them  for  three  years,  rendering  rent,  S^c,  if  an  action  of  debt  is 

^'    '   '         after  brought  by  him  for  this  rent,  it  must  be  in  the  debet  and 

detinet,  because  it  is  founded  upon  his  own  contract. 
Cro.Ja. 545.  So,  an  executor,   being  lessee  for  years  of  a  rectory  in  the 

cited  to  have  right  of  the  testator,  may  have  debt  U})on  2  &  3  E.  6.  c.  13.  for 
beenadjudged.  ^^^^  setting  out  tithes  in  the  debet  and  detinet,  because  founded 

upon  a  wrong  in  his  own  time,  and  by  the  statute  it  is  given  to 

the  party  grieved. 
II H.  4. 16.  Also,  debt  against  an  executor  shall  be  in  the  detinet  only,  for 

Roll.Abr. 603.  hg  jg  char<Teable  no  farther  than  he  has  assets. 
Sid.  ,^97.  vide        But  after  (a)  judgment  against  an  executor,  one  may  in  a  new 
tit.  Ej:ecutors.    action  of  dcbt  in  the  debet  and  detinet  suggest  a  devastavit  by  the 
\\  "\"°''       executor,  and  (Z>)  thereby  charge  him  de  bonis  jjrojn-iis. 

judcrnient.  Cart.  ?.  —  And  therefore  it  lies  not  upon  a  bond  suggesting  such  a  devastavit,  for 
it  is  hard  upon  such  a  surmise  to  charge  an  executor  in  his  own  right.  Vent.  321.  adjudged, 
and  the  court  said  they  would  not  extend  these  actions  farther  than  they  had  been,  a  Lev. 
209.  adjudged.  Lev.  147.,  and  for  this  vide  Roll.  Abr.  603.  5  Co.  32.  Saund.  216.  (b)  Where 
the  defendant  has  beep  held  to  special  bail  in  such  action.     Vent.  2SS'     Sid.  63. 

II H.  6.  8. 17.  So,  if  tlie  executor  obliges  himself  to  pay  a  debt  due  by  con- 
b.  Roll.  Abr.    tract  by  the  testator,  in  debt  upon  this  obligation  the  writ  may 

603.  b.L.         j^g  jj-^  ^Yie  debet  and  detiyiet,  because  the  obligation  made  it  his 

own  debt. 
II  H.  6.  36.  In  an  action  of  debt  against  an  executor  for  rent,  incurred  in 

Roll.Abr.603.  the  life  of  the  testator,  the  writ  shall  be  in  the  ic)  detinet  only, 
(c)  If  debt  be  ...  .      . 

Isrouslit  against  an  administrator  in  the'  debet  and  detinet  for  rent  due  before  his  time,  where 
it  should  only  be  in  the  detinet,  this  is  aided  after  verdict,  by  16  &  17  Car.  2.  c.  8.  Vide  Sid.  379. 
Potter's  case,  and  tit.  Error. 

Roll.Abr. 603.  But,  if  an  action  of  debt  be  brought  against  an  executor  for 
Cro.  Eliz.  711.  fhg  arrearages  of  a  rent,  reserved  upon  a  lease  for  years,  and 
£wnf  56       (^)  incurred  after  the  death  of  the  testator,  the  writ  {e)  shall  be 
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in  the  debet  and  detinet^  [f)  because  the  executor  is  charged  of  Cro.  Ja.  411. 
his  own  possession.  546.  Bulst.  2.v 

2  Brownl.  ao6. 
Cro.  Car.  225.  All.  34.  Mod.  185.  2  Brownl.  202.  Palm.  116.  S.  P.  (r/)  Where  part  inciyred 
in  the  time  of  the  testator,  and  part  after  his  death,  his  executor  may  be  charged  in  tiie 
rfe/iwe^  for  the  whole.  All.  76.  Styl.  118.  (r)  He  may  be  charged  in  the  detinet  only,  but 
then  he  shall  answer  only  out  of  the  testator's  estate.  Royston  and  Cordary.  All.  42. 
adjudged,  and  said  that  it  was  never  doubted.  Styl.  79.  adjudged,  Sf  vide  Styl.  52;  Lev. 
127.*  (/)  For  though  he  hath  the  land  as  executor,  yet  nothing  shall  be  employed  to  the 
execution  of  the  will  but  such  profits  only  as  are  above  that  which  is  to  make  the  rent ;  and 
therefore  so  much  of  the  profits  as  is  to  make  or  answer  the  rent  he  shall  take  to  his  own  use, 
and  he  shall  be  charged  tor  it  in  the  debet  and  Jelhiet.     Poph.  120.  per  Vopham.     5  Co.  31. 

Cro,  Eliz.  712.  [but  see  Cro.  Car.  225.] And  if  the  land  be  not  worth  more  than  the  rent, 

it  is  a  good  plea  to  such  action  in  the  debet  and  detinet ;  for  in  such  case  he  is  to  be  charged 
in  the  detinet  only.     Vent,  iji.per  cur.;  and  for  this  vide  Palm.  118.,  Sid.  266.,  Mod.  185. 

But  where  he  is  to  be  charged  upon  a  lease  made  to  the  testator,  and  hath  not  the 

profits  of  the  lease  to  answer  it,  he  ought  to  be  charged  in  the  detinet  only ;  as  where  debt  is 
broua^it  against  an  executor  of  a  lessee  for  rent  incurred  after  assignment  of  the  term. 
Poph.  120.  Sid.  266.  Lev.  127.  2  Vent.  209.  3  Mod.  327.  So,  if  brought  against  him 
after  waver  of  the  term.  Helier  v.  Casebert,  Lev.  127.  4'  '^^rf''  Allen,  43.  ||But  it  was  said 
by  Wyndhmn  J.  in  this  case,  that  an  executor  cannot  wave  a  term  so  as  not  to  be  charged 
with  the  rent,  if  he  has  assets;  for  he  is  bound  to  perform  all  contracts  of  the  testator,  if  he 
has  assets,  be  the  rent  above  the  value  of  the  land  or  not,  which  was  not  denied.  And 
Keli/nge  J.  said,  that  he  could  not  so  wave,  but  that  he  sliall  be  charged  in  the  detinet,  upon 
which  the  assets  will  come  into  question ;  and  if  he  continues  the  possession,  he  shall  be 
charged  in  the  debet  and  detinet  in  respect  of  the  perception  of  the  profits,  whether  he  has 
assets  or  not,  to  which  Twisden  J.  agreed.     So  in  Billinghurst  v.  Speerman,  i  Salk.  297.il 

*  But  where  part  incurs  in  the  life  of  testator,  and  part  after,  the  plaintiff  may  bring  two 
actions,  for  the  first  part  in  the  detinet  only,  the  other  in  the  debet  and  detiiwt,  and-need  not 
charge  him  as  executor,  in  the  last  case,  by  which  means  he  may  obtain  a  judgment  de  bonis 
propriis. 

If  an  action  of  debt  is  brought  against  baron  and  feme,  upon  Lloyd  and 
an  obhgation  entered  into  by  the  feme  before  marriage,  it  shall  ^^alcot, 
be  in  the  debet  and  detinet ;  for  by  the  marriage  all  the  personal  ^  £°"  ^^"  ^' 
goods  and  poM-cr  of  disposing  of  the  real  are  by  law  given  the  s.C.adjud<Ted. 
husband,  which  he  has  to  his  own   use,  and  not  as  executors,  Allen,  73.  S.P. 
who  have  them  only  to  the  use  of  another. 

So,  if  an  action  is  brought  upon  a  bond  against  the  heir  of  5  Co.  36.  a. 
the  obligor,  it  shall  be  in  the  debet  and  detinet^  (g)  because  lie  (g)  And  for 
hath  the  assets  in  his  own  right.  another  rea- 

son,  becaus* 
he  is  bound  by  special  words  in  the  obligation.  Cro.  Eliz.  712.  <$•  vide  Cro.  Eliz.  350.  2  Leon.  11. 
2  Brownl.  204,  205.  —  But  if  in  the  detinet  only,  it  is  good  after  verdict,  by  16  &  17  Car.  %. 
c.  8.    Comber  and  Watton,  Lev.  224.  adjudged.     Sid.  342.  375.  379. 

II  Debt   will  lie   for  use  and  occupation    generally,    without  Wilkins  v. 
stating  where  the  premises  he,  or  setting  forth  any  of  the  parti-  Wingate, 
culars  of  the  demise.  ||  6  T.  Rei..  62. 

"  Stroud  V, 

Rogers,  cited  ibid.    King  v.  Eraser,  6  East,  348. 

(G)  Of  the  Extinguishment  of  the  Debt,  and  pleading 
in  Bar  thereof. 

TF  a  man  accepts  an  {h)  obligation  for  a  debt  due  by  simple  13  H.  4.  r. 

contract,  this  extinguishes  the  contract,  but  the  acceptance  Roll. Abr.  604. 

of  an  obhgation  for  a  debt  due  by  another  obligation  is  (i)  no  bJ intend™r' 

bar  of  the  first  obligation.  from  ^he 

S  S   3  debtor  ; 
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debtor;  for  if  a  stranger  gives  bond  for  such  debt,  it  is  otherwise,  a  Leon.  no.  adjudged.  — 
So,  if  upon  the  making  the  contract,  a  stranger  gives  hond  for  it,  or  beinfr  present  promises 
to  give  bond  for  it,  and  after  does  so,  the  debt  by  contract  is  extinguished,  the  obHgalion 

being  made  upon  or  pursuant  to  the  contract.    2  Leon.  no.  per  cur. So,  if  a  man  accepts 

a  bond  for  a  legacy,  he  cannot  after  sue  for  his  legacy  in  the  spiritual  court,  for  by  the  deed 
the  legacy  is  extinct,  and  it  is  become  a  mere  debt  at  common  law.  Yelv.  38,  («)  For  one 
deed  cannot  determine  the  duty  upon  another.     Cro.  Eliz.  304   727.  for  this  vide  2  Dan.  116. 

— —  So,  if  a  statute  is  accepted  for  it.     Roll.  Abr.  470. Otherwise,  if  a  judgment  is  given 

or  obtained  upon  the  obligation.     6  Co.  44,  45. 

Roadesv.  ||A  stated  account  is  no  plea  to  debt  upon  simple  contract; 

Barnes,!  Burr,  for  both  being  equal,  the  latter  is  not  merged  in  the  former. 
9.  iBl.Rep.  &    4      '  8 


65.  S.C 

Kearslake  v. 

Morgan,  5  T, 

Rep.  513. 

Richardson  v. 

Rickman,  Id.    and  defendant  accounted  together,  and  that  the  defendant  drew 

517. 


But  a  plea  that  the  defendant  indorsed  a  promissory  note,  of 
which  he  was  the  payee,  to  the  plaintiff,  "  for  and  on  account 
of  the  debt,"  has  been  admitted.     So  has  a  plea  that  the  plaintiff 


Vide  Hard. 
332.  of  Pleas 
in  Bar,  head 
of  Plena  and 
Pleadings. 
Hob.  a  1 8. 
a  Inst.  651. 


a  bill  of  exchange  upon  himself  payable  to  the  plaintiff  or  his 
order,  for  the  sum  he  was  found  in  arrear,  and  delivered  it  to 
the  plaintiff,  and  afterwards  dul}-^  accepted  it.  || 

In  debt  upon  an  obligation  the  defendant  cannot  plead  nil 
debet,  but  must  deny  the  deed  by  pleading  non  est  factum,  for 
the  seal  of  the  party  continuing,  it  must  be  dissolved  eo  ligamine 
quo  ligatur. 

But,  if  the  debt  be  due  by  simple  contract,  then  he  may 
plead  nil  debet,  for  it  does  not  appear  that  there  is  any  debt 


Hard,  3'?  2. 
{a)  But,  if  th- 
lease  be  by  in- 
denture, debt 


In  debt  for  rent,  if  it  be  by  deed,  the  proper  plea  is  non  est 

factum  ;  but,  if  it  be  without  deed,  the  defendant  may  plead  non 

dimisit,  nothing  in  arrear,  or  that  he  never  (a)  entered.     Also, 

lies,  though  he  by  the  better  opinion  of  the  books,  if  the  rent  be  due  by  inden- 

never entered;  ture,  the  defendant  may  plead  7?// fMc^ ;  for  an  indenture  does 

r»  li  hi^'z       not  acknowledge  a  debt  like  an  obligation,  since  the  debt  accrued 

Koll.Abr.6o?.   ,  ,  ^   .  ^rm       •     1  •  1     •     i 

a  Ld.  Raym.     "Y  subsequent  enjoyment.     [  1  he  mdenture  is  only  mducement 

1477.    a  Str.     to  the  action;  matter  of  fact  is  the  foundation  of  it.] 

763.;  and  therefore,  in  a  declaration  in  debt  for  rent  against  such  lessee,  it  need  not  be 

shewn  that  he  entered,  for  the  contract  is  the  ground  of  the  action.     4  Leon.  18.     Hetl.  54. 

Vent.  41. And  the  occupation  not  material ;  otherwise,  of  a  lease  at  will.     Dyer,  14.  a. 

Hetl.  54.     Vent.  41.  108.     Salk,  209.  S.  P.     Ld.  Raym.  170. Where  upon  a  lease  from 

year  to  year  quamdiu  partibus  placuerit,  no  entry  or  continuance  of  the  possession  was 
shewn  as  to  the  second  year,  and  yet  after  verdict  it  was  intended  the  lessee  was  in  possession 
for  all  the  time  for  which  the  rent  was  found  due.  3  Salk.  136.  Mod,  3.  Sid.  423.  Sf  vide 
PI0W.423,    Palm.  117.    a  Rcll.  Rep.  131.     Keilw,  65, 


{b)  Waites  v. 
iSriggs,  2  Salk, 

565. 

(c)  Wheatley 

V.  Lane, 

1  Saund,  219, 

Keilw.  147. 
{d)  But  in  debt 
upon  the  grant 
of  a  rent,  nil 
detinet  it  a 


[So,  in  debt  for  an  escape  (b),  or  on  a  devastavit  (c)  against 
an  executor,  7iil  debet  is  a  good  plea ;  for  the  judgment  is  but 
inducement,  and  the  escape  and  devastavit  are  the  foundation  of 
the  action.] 

In  debt  for  the  arrears  of  an  (d)  annuity  granted  for  life,  nil 
debet  is  no  good  plea,  for  the  action  is  merely  founded  upon  the 
deed,  for  without  it  no  action  can  be  maintained;  and  though 
by.  the  death  of  the  grantee  the  nature  of  the  action  is  changed. 


15 


the 


(G)  Of  the  Extinguishment  of  the  Debt,  S;c,  63  i 

the  annuity  being  determined ;  yet  this  proves  not  but  that  the  good  plea,  ba- 
action  is  founded  upon  the  deed.  cause  the 

plaintiff' hath 
other  remedy  to  levy  it,  viz.  by  distress ;  otherwise,  upon  the  grant  of  a  bare  annuity,  for 
there  being  no  remedy  by  distress,  the  grant  must  be  avoided  by  matter  of  as  high  a  nature, 
viz,  by  acquittance.     Hard.  323' 

[So,  in  debt  for  a  penalty  upon  articles  of  agreement,  or  on  a  Warren  v. 

bail-bond,  nil  debet  is  no  plea,  for  in  these  cases  the  deed  is  the  Consett, 

foundation,  and  the  fact  but  inducement.]  *  ^^-  ^^J™* 

-■  X500.  2  Str. 

778.  S.  C.     I  Barnard.  15.  S.  C.     8  Mod.  106.  323.  382.  S.  C.    Fortesc.  363.  367. 

But  in  debt  for  the  arrears  of  a  rent-charge,   devised  to  the  Hard.  322. 

plaintift''s  wife  for  life,  against  the  [a)  administrator  of  the  occu-  Wilson's  case. 

pier  of  the  land,  7iil  detinet  is  a  good  plea,  for  a  will  is  no  deed,  theTestator^'^^ 

nor  wants  any  delivery :  adjudged,  and  said  the  action  was  not  could  not 

so  much  grounded  upon  the  will  itself  as  upon  the  statute,  by  \AeaA  nil  debet ^ 

which  men  are  enabled  by  will  to  dispose  of  their  lands  and  rents  ^^'^  executor 

issuing  out  thereof.  .  .    ,  '^""^"^P'Ta 

o  non  detinet.     2  Mod.  aoo. 

In  debt  upon  2  &  3  E.  6.  c.  13.  for  not  setting  forth  tithes,  2  Inst.  651. 

Cb)  not  ijuilty,  or  (c)  ?ii'l  debet  are  good  issues.  Cro.Eliz.  621. 

^  ^  *       •^'        ;  ^  *=  S.P. adjudged. 

(J))  Where  the  action  is  founded  upon  a  penal  statute,  not  guilty  is  a  good  plea.  Cro.  Eliz. 
257.  Gouls.  39.  Noy,  56.  2  Inst.  651.  Moor,  914.  pi.  1293.  [See  i  T.  Rep.  462.]  (c)  Hob. 
a  1 8.  S.P.  adjudged. 

In  debt  upon  a  contract,  the  defendant  cannot  plead  the  con-  Moor,  49. 
tract  was  for  a  less  sum,  or  otherways^  than  the  plaintiff  has  (^)  Or  plead 
declared,  and  traverse  the  contract  in  the  declaration  laid,  but  ^  •/  ''  ' 
may  (rf)  wage  his  law.  Cro.Eliz.  880. 

Palm.  223.  The  contract  being  but  the  conveyance  to  the  action,  is  not  traversable. 
Co.  Lit.  295. 

[Under  the  plea  of  nil  debet,  the  defendant  may  give  in  evi-  i  Ld.  Raym. 

dence  a  release,  or  other  matter,  in  discharge  of  the  action.         5<j6.  12  Mod. 

'  °  376.  S.C. 

I  Ld.  Raym.  394.  S.  P.     Gilb.  Debt,  434.  443.     Semb.  contr. 

And  it  has  been  holden,  that  as  this  plea  is  in  the  present  Draper  v. 
tense,    the  statute  of  limitations  may  be  given   in   evidence  Glassop, 

under  it.  ,  ^  k"^'^^^'^ 

153.  Anon.    I  Salk. 278.  S.P, 

But  in  debt  qui  tarn,  the  defendant  was  not  allowed  to  give  Bredon  v. 
in  evidence  on  nil  debet,  a  former  recovery  against  him  by  barman, 
another  person  tor  the  same  cause.] 
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DEODAND. 


5  Inst.  57,  58. 
5  Co.  no. 
H.  P.  C.  34. 

Pult,  125. 
Crom.  31.  a. 
(a)  II  the  law 
of  deodaii  Js 
has  been  in- 
veighed 
against  as 


A  DEODAND  is  that  instrument  which  occasions  the  death 
of  a  man,  and  is  forfeited  to  the  king  in  order  to  be  dis- 
posed of  in  pious  uses  by  the  king's  ahnoner  (c).  This  forfeiture 
of  whatever  procures  the  death  of  a  man  without  the  default  of 
another  was  introduced  to  increase  the  terror  and  abhorrence  of 
murder,  so  that  nothing  that  occasioned  it  should  seem  to  go 
unpunished.  Also,  that  weapon  or  instrument,  whereby  one 
man  kills  another,  is  called  a  deodand. 
four.ded  in  superstition  and  ignorance,  and  inconsistent  with  reason  and  sonnd  polic)'. 
Similar  confiscations,  however,  obtained  among  the  wisest  nations  of  antiquity,  the  Jews, 
the  Alheuirtns,  and  the  Romans,  Exod.  xxi.  28.  JEschin.  co)itr.  Ctesiph.  Pott.  ArclicBol.  G?-.  iii. 
I78.,  and  the  Lex  AqiiUia.  Tiiey  originated  in  the  necessity  of  watching  over  the  safety  of 
individuals;  and  a  law  which  tends  to  check  rashness  or  negligence  where  the  consequences 
maybe  so  fatal,  cannot  be  considered  as  altogether  irrational  or  impolitick.  It  may  indeed  be 
fairly  doubted,  whether  the  law,  as  it  prevails  with  us,  was  founded  in  superstition,  that  is, 
in  the  Romish  doctrine  of  purgatory.  It  should  seem  as  if  the  sulisequent  application  of  the 
thing  forfeited  had  been  mistaken  for  the  origin  of  the  law  itself.  The  deodand,  it  is  probable, 
was  at  iirst  merely  civU  :  it  was  taken  upon  the  same  principle  with  the  iveregild  ;  it  was  the 
2rretium  sniiguinis,  the  mulct  or  compensation  required  by  the  state  for  the  loss  of  one  of  its 
subjects.  Post.  Cr.  Law.  287.  Stiernh.  de  Jure  Goth.  L.  3.  c.  4.  Instead  of  being  given,  as 
by  the  Aquiimn  law  at  Rome,  to  the  family  of  the  deceased,  it  fell  to  the  crown,  and  formed 
a  part  of  its  casual  revenues.  By  the  crown  it  was  often  granted  to  particular  subjects,  and 
under  those  grants  it  is  holden  at  this  day,  and  descends  and  is  transferable  with  the  soil  upon 
which  the  right  attaches.  At  what  particidar  time  it  was  devoted  to  pious  uses,  nowhere 
distinctly  appears:  the  statute  l)e  officio  Coronatoris,  4  E.  i.,  in  speaking  of  deodands,  uses 
tlje  word  "  baiini,"  that  is,  mulcts  or  confiscations,  Dit  Cange  Gloss,  tit.  Bannus,  Sfc.  ;  though 
Bracton,  who  wrote  in  the  preceding  reign,  gives  them  the  name  of"  deodanda."\\ 


Hawk.  P.  C. 
c  27. 


Salk.aao.  The 
Lord  of  the 
Manor  of 
Hamstcad's 
case,  by  Pol- 
lexfen  and 
Gregory  on 
the  Home 
Circuit. 
3  Inst.  58. 
S.  P.C.  20. 
Hawk.  P.  C. 
C.27. 


To  understand  what  things  are  forfeited  as  deodands,  we  must 
observe  that  it  is  laid  down  as  a  rule,  that  omnia  qua  movent  ad 
mortem  sunt  deodanda,  and,  therefore,  that  wherever  the  thing 
which  is  the  occasion  of  a  man's  death  is  in  motion  at  the  time, 
not  only  that  part  thereof  which  immediately  wounds  him,  but 
all  things  which  move  together  with  it,  and  help  to  make  the 
wound  more  dangerous,  are  forfeited  also. 

As,  where  a  cart  meeting  a  waggon  loaded  upon  the  road,  and 
the  cart  endeavouring  to  pass  by  the  waggon,  was  driven  upon  a 
high  bank  and  overturned,  and  threw  the  person  that  was  in  the 
cart  just  before  the  wheels  of  the  waggon,  and  the  waggon  run 
over  him  and  killed  him ;  it  was  holden,  that  the  cart,  wag- 
gon, loading,  and  all  the  horses,  were  deodands,  because  they 
all  moved  ad  mortem. 

But,  if  a  man,  riding  on  the  shafts  of  a  waggon,  fall  to  the 
ground  and  break  his  neck,  the  horses  and  waggon  only  are 
forfeited,  but  not  the  loading,  because  it  no  way  contributed  to 
his  death. 

So,  where  a  thing  not  in  motion  causes  a  man's  death,  that 
part  thereof  only  which  is  the  immediate  cause  is  forfeited ;  as, 

where 
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■\vhere  one  climbing  upon  the  wheel  of  a  cart  while  it  stands 
still,  falls  fi-om  it  and  dies  of  the  fall,  the  wheel  only  is  forfeited; 
but,  if  he  had  been  killed  by  a  bruise  from  one  of  the  wheels 
being  in  motion,  the  loading  also  would  have  been  forfeited, 
because  the  weight  thereof  made  the  hurt  the  greater. 

Also,  if  a  man  riding  on  a  horse  over  a  river  is  drowned  Cro.Ja.  483. 
(a)  through  the  violence  of  the  stream,  the  horse  is  not  forfeited,  2K0.  Rep.  23. 
because  not  that,  but  the  waters  caused  his  death.  /''PP'V  \^^:, 

[a)  Cecils,  if 
the  horse  had  thrown  liini.     Salk.  220. 

By  the  opinion  of  our  {b)  ancient  authors,  things  fixed  to  a  (^)S.P.C.2o. 
freehold,  as  the  wheel  of  a  mill,  a  bell  hanging  in  a  steeple,  ($r.  h.  Pult.i24.b. 
may  be  deodands;  but,  by  the  {c)  latter  resolutions,  they  cannot,  W -^s  Sid.204. 
unless  they  were  severed  before  the  accident  happened.  Ravm^q7 

Keb.  727,.  744.  S.  C.  where  a  man  was  ringing  a  bell,  and  the  rope  caught  him  up  and  clashed 
him  against  the  roof  of  the  belfry,  whereby  he  died.  6  Mod.  187.  S.C.  cited  by  Holt,  and 
that  it  was  no  deodand.  —  So,  of  the  wheel  of  a  forge.  6  Mod.  187.  See  Salk.  230.  Hawk 
P.  C.  c.  26.  §  5,  6.  8.  &c. 

It  was  (d)  formo-ly  holden,  that  a  horse  or  cart,  by  a  fall  from  (d)  i  Hawk, 
which  an  infant  was  slain,  was  not  forfeited,  perhaps,  because  P-C.  c.26.  $4- 
the  misfortune  in  this  case  might  seem  rather  owing  to  the  in- 
discretion of  the  infant,  than  any  default  in  the  thing.     But  this 
distinction  has  not  been  allowed  of  {e)  late ;  for  the  law  does  not  (e)  [it  has  not 
ground  the  forfeiture  on  any  default  in  the  things  forfeited,  since  heen  allowed 

it  extends  it  to  things  without  life,  to  which  it  is  plain  that  no  ^\  ?°  things 
r.  r     u  ^      •  ^    J  which  move 

manner  01  lauit  can  be  nnputed.  to  tl^^  death 

of  an  infant :  but  it  obtains  as  to  things  at  rest ;  for  no  deodand  is  due  where  an  infant  is 
killed  by  a  fall  from  any  thing  that  is  not  in  motion.  And  according  to  Sir  William  Black' 
nfone^s  reasoning,  it  should  seem  that  the  distinction  ought  to  hold  in  both  cases :  for  if  as 
he  supposes,  the  original  design  of  deodands  was  to  purchase  propitiatory  masses  for  the 
souls  of  such  as  were. snatched  away  by  untimely  death ;  and  the  presumed  iniiocency  of  child- 
hood rendered  such  an  atonement  unnecessary,  that  presumption  must  equally  arise,  and  the 
effect  of  it  shoidd  be  the  same,  whether  the  thing  that  was  the  immediate  cause  of  the  death 
were  at  rest  or  in  motion.  And  of  this  the  learned  commentator  seems  sensible  himself 
for  he  hath  recourse  to  a  further  reason  to  support  the  law  in  the  latter  case,  namely  that 
"  such  misfortunes  are  in  part  owing  to  the  negligence  of  the  owner  of  the  animal  causing 
"  the  death,  and  therefore  he  is  properly  punished  by  such  forfeiture."  i  Bl.  Comm.  ^00 
301.  It  is  said,  that  it  was  holden  in  the  time  of  Littleton,  that  the  deodand  did  not  arise  un- 
less the  party  died  without  receiving  extreme  unction,  Lill.  Pr.  Reg.  tit.  Deodands;  Ency- 
clopedic Methodique,  tit.  Deodand ;  so  that  the  judges  of  those  days  seem  to  have  been  in- 
fluenced by  the  same  reasons  upon  which  the  distinction  was  founded  in  the  case  of  infants. 
It  appears,  however,  by  Fleta,  that  the  masses  which  the  deodand  was  to  purchase  were  not 
merely  for  the  soul  of  the  deceased,  but  for  those  of  the  king's  ancestors,  and  all  the  faithful 
departed  this  life :  E.r  kiis  autem  proinsiim  eat,  quod  pro  animabus  anteccssorum  regis  omniumque 
Jideliicm  tanquam  preciiim  sanguinis distribuantur,  ^  ideo  deodanda  vocantur.     Lib,  i.  c.  25. 0  o  1 

This  forfeiture  takes  place  at  land  only,  and  doth  not  extend  3  Inst.  58. 

to  the  seas,  that  are  continually  liable  to  storms  and  tempests;  H.  P.  C,  33. 

and  therefore  a  ship  in  salt  water,  whether  in  the  open  sea,  or  h  ^if  p'^p ''' 

within  the  body  of  a  county,  from  which  a  man   falls  and  is  ^.^27 
drowned,  is  not  forfeited. 

But  a  ship,  by  a  fall  from  which  a  man   is  drowned   in  the  H.  P.  C.  33. 

fresh  water,  shall  be  forfeited,  but  not  the  merchandize  therein,  3  Inst.  5.8. 

because  they  no  way  contribute  to  his  death.  Hawk.  P.  C. 

C.27., 

In 
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^^^21.  b.  In  all  these  cases,  if  the  party  wounded  die  not  of  bis  wound 
Hawk  P"^C  "^^''^^'"  ^  year  and  a  day  after  he  received  it,  there  shall  be  no- 
c. 27.  Dali.  thing  forfeited;  for  the  law  does  not  look  on  such  a  wound  as 
c.97.^  Plow,  the  cause  of  a  man's  death  after  which  he  lives  so  long.  But,  if 
a6o.  Keilw.68.  the  party  die  within  that  time,  the  forfeiture  shall  have  relation 

to  the  wound  given,  and  cannot  be  saved  by  any  alienation  or 

other  act  whatsoever  in  the  mean  time, 

5  Co.  110.  b.  However,  nothing  can  be  forfeited  as  a  deodand,  nor  seized 

Co.  Litt.  115.    j^g  such,  till  it  be  found  by  the  coroner's  inquest  to  have  caused 

S.  P.  C.  21.  a.  ^  man's  death  (a) ;  but  after  such  inquisition,  the  sheriff  is  an- 

Pult.  125.         swerable  for  the  value  of  it,  and  may  levy  the  same  on  the 

Hawk.  P.  C.     town  where  it  fell ;  and  therefore  the  inquest  ought  to  find  the 

*'■  ^7'  value, 

(a)  [Hence 

Lord  Coke  infers,  and  he  is  followed  in  it  by  Lord  Hale  and  Sir  William  Blackstone,  that  deo- 
dands  cannot  be  claimed  by  prescription.  Co.  Litt.  114.  a,  5  Co.  no.  b.  i  H.  H.  P.  C.  419. 
a  Bl.  Comra.  265,     But  qu.  this  doctrine.] 

Post.  Cr.  As  this  forfeiture  seemeth  to  have  been  originally  founded  ra- 

Law,  266.  ther  in  the  superstition  of  an  age  of  extreme  ignorance,  than  in 
sitions"  the"^"  ^^^  principles  of  sound  reason  and  true  policy ;  it  hath  not  of 
jury  find  the  l^te  years  met  with  great  countenance  in  Westminster-hall* 
value  as  small  as  possible.  —  And  in  some  cases  only  the  value  of  the  identical  thins  moving 
to,  or  causing  the  death  ;  as  for  example,  of  the  wheel  of  a  loaded  waggon.  Sec.  [This  prac- 
tice the  court  of  king's  bench  have  impliedly  sanctioned,  by  refusing  to  reform  it  on  an  appli- 
cation by  the  crown  or  its  grantees.  Post.  266.  2  Barnardist.  82.  Nor  can  such  inquisitions 
be  taken  by  the  grand  jiuy  on  default  of  the  coroner,  i  Burr.  19. ;  and  when  taken  by  the 
coroner,  they  may  be  removed  and  traversed.     Ibid.  2  H.  H.  P.  C.  416.     ||By  st.  4  &  5  W. 

6  M.  c.  22.  for  regulating  proceedings  in  the  crown  office  in  the  court  of  K.  B.,  it  is  enacted, 
that  no  corporation  or  person  having  grants  of  deodands,  who  have  enrolled  and  had  the 
same  allowed,  shall  be  compelled  to  plead  the  same  to  any  inquisition  returned  by  the  co- 
roner; that  no  corporation  or  persons,  who  have  or  shall  have  such  grant  from  the  crown 
of  deodands,  felons'  goods,  and  other  forfeitures,  need  to  enrol  more  of  them,  than  to  ex- 
press and  set  forth  the  grant  of  such  goods,  for  which  they  shall  pay  205.  and  no  more ;  and 
after  such  enrolment,  no  such  grantee  shall  be  compelled  to  plead  the  same  to  any  inqui- 
sition ;  that  after  such  enrolment  or  entry  the  clerk  of  the  crown  shall  not  issue  process 
against  the  grantee  under  a  penalty  of  5/.;  but  such  penalty  shall  not  be  incurred  for  issuing 
process  against  any  purchaser  or  devisee  who  shall  not  enrol  and  plead  the  same ;  or  against 
the  heir  who  shall  not  enrol  his  right  by  descent,  and  until  after  such  pleas  have  been  allowed 
and  approved  by  the  court;  or  where,  by  the  coroner's  inquest,  the  deodands,  &c.  shall  not 
be  found  to  be  in  the  hands  of  such  purchaser,  devisee,  or  heir,  or  their  respective  officers  in 
trust  for  them.  11 
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Entry. 
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be  lawful  notwithstanding  a  Descent. 
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(I)  How  the  Entry  may  be  preserved  by  continual 

Claim  :  And  herein, 

1.  Of  the  Nature  of  continual  Claim,  and  the  Effects  of  it. 

2.  What  is  necessary  to  a  continital  Claim  to  make  it  effectual. 
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(A)  Of  Lineal  Descent :  And  herein  of  the  Exclusion 
of  the  ascending  Line. 

A  NCIENTLY,  the  lords  gave  lands  to  such  persons  as  had 

behaved  themselves  well  in  the  wars,  for  their  lives  only, 

and  sometimes  they  also  married  their  daughters  to  them,  and 

then  they  limited  the  lands  to  go  not  only  to  the  tenant  himself, 

but  also  to  the  issue  of  that  marriage ;  and  this  first  brought  in 

the  notion  of  succession  among  the  northern  nations  where  the 

feudal  tenures  prevailed. 

The  lands  therefore  in  the  elder  times  went  to  the  immediate  Gilb.  Treat. 

descendants  of  such  marriage  ;  and  originally  to  none  else  :  and  °'  '^^"-  9-. 

in  the  first  place  they  went  to  the  (a)  males  as  the  most  worthy   Coparceners^ 

of  blood,  and  most  capable   of  doing  the    service  annexed  to  [h)  n^/e  titles 

such  donations :  and  the  feud  was  united  in  the  (6)  male,  be-  Gavelkind  and 

cause  he  was  obliged  to  do  the  duty  in  the  wars,  and  for  every  ^^ough- 

knight's  fee  was  to  go  out  forty  days  with   his  lord,  so  that  the  (cl'^llso  the 

feud  did  not  divide  among  the  males,  because  the  duty  could  not  eldest  son  was 

be  coramodiously  divided:  besides,  the  males  were  to  keep  up  anciently mar- 

the  name  and  grandeur  of  the  family ;  and,  therefore,  the  in-  "^^  ^^"^'^  ^^^ 

heritance  was  not  shared  or  broken.     From  hence  it  came  to  approbration 

to  pass,  that  among  the  males,  the  eldest  was  preferred  as  the  of  the  lord, 

most  worthy,  since  he  was  soonest  able  to  go  to  the  wars,  and  for  the  lord 

to  do  the  (c)  duties  of  the  tenure.  ^'^^>*,  ^P" 

'•  '  proved  the 

first  marriage  of  his  feudatory,  and  of  his  heir  apparent ;   and  if  the  feudatory  died,  his  heir 

within  age,  the  lord  had  the  total  marriage  of  him  ;  and  if  he  was  of  full  age,  the  lord  gave 

licence  to  such  marriage.     From  hence  the  descent  always  settled  in  the  eldest  line,  and"  the 

daughter  of  the  eldest  son  was  preferred  before  the  second  or  third  brother,  and  their  male 

descendants,  in  order  to  encourage  the  best  marriages  with  such  eldest  son.  Spelm.  Rem.  29. 

When  a  feud  escheated  to  the  lords  for  felony,  or   want  of  Co.Littii.b. 
heirs,  the  lords  used  to  restore  it  to  the  old  family,  or  grant  it 

out 
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out  again  to  another  family  ?//  feudum  antiquum^  and  then  the 
descent  was  formed  in  such  new  feud,  as  if  it  had  heenjendj/m 
antiquum.  Hence,  the  lineal  succession  or  succession  of  the 
father  was  totally  excluded,  because  no  case  could  happen  where 
the  ascending  line  could  be  admitted  in  Jeudis  antiquis ;  for  the 
father  took  before  the  son  under  the  first  feudatory  in  every 
ancient  feudal  donation ;  and  all  above  such  donation  were  ex- 
cluded, so  that  in  such  donations  the  father  could  not  claim  as 
heir  to  his  son.  And  this  order  of  descent  which  excluded  the 
father  was  the  rather  continued,  because  the  father  was  guard- 
dian  to  his  son ;  and  in  those  barbarous  times  they  would  not 
trust  the  father  with  any  profit  from  the  death  of  his  own  issue, 
and  so  the  father  was  totally  excluded. 
Co.  Litt.  10.  b.  But,  though  the  father  cannot  inherit  his  son,  yet  if  a  lease 
(a)  So  if  a       for  life  be  made  to  the  son,  the  remainder  to  his  next  of  blood, 

man  hath         ^j^g  father  shall  take  the  remainder  by  (a)  purchase  under   the 

issue  two  sons,  i       <•    i     •        ^-  j   \    '  i 

and  the  eldest  "^^^'"^^  ©^  designation. 

dies,  leaving  a  son,  and  a  remainder  is  limited  to  the  next  of  blood  to  the  father,  the  younger 

son  shall  take  it ;  yet  the  other  is  the  father's  heir.    Co.  Litt.  lo.  b. 

Lit.  §T,.  Also,  if  the  son  purchases  lands,  and  dies  without  issue,  and 

Co. Litt.  II.  b.  •^vit}lout  brothers  and  sisters  of  the  whole  blood,  and  the  lands 
in  case  of  a  '  tlescend  to  his  uncle ;  the  father  may  be  heir  to  the  uncle,  if 
reversion  the  uncle  was  in  (b)  actual  possession;  but  he  claims  it  as  heir  to 

upon  a  lease     his  brother  who  was  last  (c)  seised,  according  to  the  rule   quod 
for  life,  made   ^gi^i^i^  y^^/^  stirmm. 
oi  the  lands  -^  ^ 

by  the  son,  the  father  cannot  be  heir,  because  the  son  was  last  actually  seised ;  otherwise,  of 
a  reversion  upon  a  lease  for  years ;  for  the  possession  of  the  tenant  is  the  possession  of  the 
uncle.  Co.  Litt.  ii.  b. —  If  a  son  be  enfeoffed  with  warranty,  and  the  uncle  enter  into  the 
lands  after  the  death  of  the  son,  and  die;  my  Lord  Coke  says,  that  the  father  cannot  take 
benefit  of  such  warranty,  because  it  was  never  actually  possessed  by  voucher,  or  luarranlia 
charlas.  Co.  Litt.  ii.  b.  —  If  an  advowson  be  granted  to  the  son  and  his  heirs,  and  the  son 
die  without  issue,  and  the  advowson  descend  to  his  uncle,  and  he  die  before  he  can  or  does 
present  to  the  church,  the  father  shall  not  inherit,  for  before  a  presentation  there  is  no 
actual  seisin  of  the  advowson.  The  same  law  of  a  rent.  Co.  Litt.  ii.  b.  (c)  The  evidence 
of  seisin,  or  defect  thereof,  shews  when  it  will  or  will  not  descend  to  the  father  from  the 
uncle. 

Eastwood  V.  [But,  if  the  father  happen  to  be  also  cousin  to  the  son,  and 
"  p  ?»  as  such  his  heir,  he  may,  in  that  remoter  capacity,  inherit  im- 

^j  "         "       mediately  after  the  son.] 

Co.Litt.ii.  b.  But  here  we  must  take  notice,  that  if,  after  the  descent  to  the 
uncle,  the  father  has  issue  a  son  or  daughter,  that  issue  shall 
enter  upon  the  uncle ;  for  the  land  descended  originally  upon  the 
uncle,  because  he  was  then  the  next  heir ;  therefore,  if  an  heir 
nearer  than  he  is  springs  up,  by  the  same  rule  that  he  succeeded 
to  the  land  at  first,  that  heir  must  now  take  place  and  exclude 
him.  And  by  the  same  rule,  if  a  man  hath  issue  a  son  and  a 
daughter,  and  the  son  purchases  lands  in  fee,  and  dies  without 
issue,  the  daughter  shall  inherit ;  but,  if  the  father  hath  after- 
wards issue  a  son,  this  son  shall  enter  into  the  land  as  heir  to 
the  brother ;  and  if  he  hath  issue  a  daughter  and  no  son,  she 
shall  be  coparcener  with  her  sister. 

(B)  Of 
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TF  a  man  purchased  the Jeitdiwi  novzan  utfeiidum  antiquum^  and  Plow.  444 

died  without  issue,  it  went  first  to  the  father's  side,  because  *°flp"  V^'^'^® 
the  lords  in  such  feudal  donations  were  presumed  to  respect  the  ^"    ^  %^*^  /, 
iatherssidc,  who  had  been  the  ancient  tenants  01  the  manor; 
for  where  it  was  given  utfcudum  antiqunvi,  it  must  be  presumed 
to  be  meant  as  if  it  had  been  an  ancient  feud  of  that  manor,  and 
therefore  it  went  to  the  father's  side  in  infinitum,  before  it  could 
go  to  any  of  the  female  blood.     If  the  father's  male  line  foiled, 
it  went  to  the  female  blood  of  the  father;  for  the  lords  were  pre- 
sumed rather  to  respect  the  female  blood  of  their  former  tenants, 
than  the  blood  of  the  mother  who  was  newly  introduced  into  the 
family    of  their  feudatory,    because  the  feud    was  given  as  an  ^^'v  ^°" 
ancient  one,  and,    by  consequence,  the  blood  of  the  precedent  Hceres  in  Hnea 
tenant  was  preferred  to  any  other.    But  the  blood  of  his  mother's   recta  prcefer- 
side  was  preferred  to  the  blood  of  his  grandmother;  because,   turharediin 
being  both  female  bloods,  and  both  coming  under  the  consider-  j,^^.^!^^-    p. ' 
ation  of  ancient  tenants,  the  [a)  nearer  tenant's  blood  was  pre-  projunqu'wr 
ferred  to  the    more  remote.     But,    if  the  father's  side  wholly  cxdudit  pro- 
failed,  then  the  blood  of  the  mother  was  admitted,  to  tcvV,  first  ;»«?««'«. 
the  male  line,  and  then  the  female  of  such  blood,  since  the  lord  f.^°fJ"Jl]'  \.g. 
must  be  presumed  to  introduce  the  blood  of  the  mother,  when   motus  remo- 
he  had  given  an  indefinite  right  of  representation.  tiorem. 

Agreeably  to  this  scheme  of  descent  upon  the  purchase  of  the  Litt.  $4' 
feudum  novum  nt  feudum  antiquum,  if  a  son  purchase  land  in  fee- 
simple,  and  die  without  issue,  they  of  the  blood  of  his  father's 
side  shall  inherit  as  heirs  to  him  before  any  of  the  blood  of  his 
mother's  side ;  for  the  old  rules,  formerly  settled  for  the  direct- 
ing of  the  descents  of  such  feuds  as  were  purchased,  still  pre- 
vail ;  and  all  new  purchases  made  now  of  lands  in  fee  shall  be 
considered  as  the  purchases  formerly  made  of  the  feudum  novum 
ut  antiquum. 

If  the  son  purchases  land,  and  dies  without  issue,  and  it  de- 
scends to  any  heir  of  the  part  of  the  father,  and  then  the  line  of 
the  father  (after  entry  and  possession)  fails,  it  shall  never  resort 
to  the  line  of  the  mother,  though  in  the  first  instance,  or  first 
descent  from  the  son,  it  might  have  descended  to  the  heir  of  the 
part  of  the  mother ;  for  now  by  this  descent  and  seisin,  it  is 
lodged  in  the  father's  line,  to  whom  the  heir  of  the  part  of  the 
mother  can  never  derive  a  title  as  heir,  because  he  can  never 
shew  that  he  was  heir  to  him  that  was  last  actually  seised ;  which 
being  a  rule  to  be  strictly  observed,  he  must  entitle  himself  by  it, 
otherwise  be  excluded. 

(C)  Of  the  Half-Blood,  and  the  Possessio  Fratris. 

"Vj'ONE  shall  be  heir  of  land  in  fee-simple,  or  to  a  warranty,  Co.  Litt.  14.  a. 

or  sue  an  appeal  of  death  as  heir,    unless  he  be  of  the  (*)  I"  a  long 
{b)  whole  blood,  viz.  both  of  the  father  and  the  mother.  thrtSdal'd^' 

nation* 
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nations  were  \vorn  out,  and  then  it  became  impossible  to  compute  up  to  the  first  marriage, 
where  such  donations  were  originally  settled,  and  therefore  they  changed  the  computation, 
and  computed  from  the  last  possessor,  provided  the  heir  that  claimed  was  of  the  blood  of  the 
first  purchaser,  and  then  the  rule  was  taken  quod  se'wna  facit  stirpem  ;  for  since  the  feudal 
donation  was  lost,  they  could  not  regularly  compute  the  descendants  from  the  first  feudal 
marraie;  and  therefore  they  computed  from  the  last  feudatory;  and  since  both  bloods  of  the 
first  marriage  were  necessary  to  any  person  that  would  claim  under  the  first  donation,  they 
required  that  a  man  should  be  of  the  whole  blood  of  the  last  feudatory,  that  would  claim  as 
heir  to  him ;  for  if  any  person  was  of  the  whole  blood  of  such  feudatory,  then  he  must  of 
necessity  be  of  both  bloods  of  that  remote  feudal  marriage,  where  the  feud  was  originally 
placed;  and  thus  the  half-blood  came  to  be  excluded.     Gilb.  Ten.  13. 

Co.Litt.  14.  a.  Therefore,  if  an  elder  brother  purchases  lands  in  fee,  and  dies 
without  issue,  his  sister  of  the  whole,  not  his  younger  brother  of 
the  half-blood,  shall  be  his  heir. 

Co.Litt.  15.  So,  if  a  man  seised  in  fee  hath  issue  a  son  and  a  daughter  by 

one  venter,  and  a  son  by  a  second  venter,  and  dies,  and  the 
eldest  son  enters  and  dies,  his  sister  shall  inherit  according  to 
the  rule  quod  possessio  fratris  de  feodo  siviplici  facit  sororem  esse 
licEredem. 

Gilb.  Ten.  ij.  []  For  when  the  old  donations  came  to  be  lost,  the  possession 
was  the  only  indicium  of  who  was  feudary ;  therefore  any  person 
that  claimed  as  his  representative  must  shew  a  descent  from  the 
same  stock ;  and  therefore  the  rule  was  taken  as  to  lands  in  fee- 

3  Co.  41.  b.  simple,  and  not  as  to  lands  in  tail.  For  there  a  man  must 
claim  as  heir  "per  formam  doni^  as  they  did  in  the  old  feudal 
donations  defeudis  iiovis. 

^^^'  So,  of  a  remainder  after  an  estate  for  life  that  never  fell  in 

possession,  a  man  must  claim  by  virtue  of  the  contract,  as  heir 
to  him  to  whom  the  remainder  was  limited ;  for  no  man  in  such 
case  can  make  himself  heir  to  the  last  feudary,  since  the  feudal 
possession  was  in  tenant  for  life. 

^^"''  So,  of  a  reversion  on  an  estate  for  life,  upon  which  no  rent 

was  reserved ;  for  a  man  must  make  himself  heir  to  the  last 
feudary  before  the  estate  for  life  was  ci'eated.  But,  if  a  rent  had 
been  reserved,  it  had  been  doubted,  whether  he  must  make  him- 
self heir  to  the  last  possessor  of  the  estate,  or  to  him  that  last 

It  Is  now  t-.p-     received  the  rent ;  and  whether  the  receipt  of  rent  make  such  a 

^J^T"  h^  ^^h      ^^^^^^  possession  as  may  be  laid  as  esplees  in  a  writ  of  right.  || 

receipt  of  rent  in  these  cases  will  not  make  a  possessio  fratris.     Gilb.  Ten,  by  Watk.  16. 
note  (?«). 

Co.Litt.  15.  a.       If  a  father  makes  a  lease  for  years,  and  the  lessee  enters,  and 

343-  a.  And.  dies,  the  eldest  son  dies  during  the  term,  before  entry  or  receipt 

^^'      a\'  ^^  rent,  the  younger  son  of  the  half-blood  shall  not  inherit,  but 

471!    (a)  So  the  sister;  because  the  possession  of  the  lessee  for  years,  who 

if  a  guardian  was  formerly  considered  only  as  a  bailiff  to  the  lessor,  is  the 

by  knight's       (a)  possession  of  the  eldest  son. 

ser\'ice,  or 

socage,  enters,  for  the  possession  of  the  guardian  is  the  possession  of  the  infant.  Co.Litt.  15.3. 

[And  see  the  cases  of  Whitcombe  v.  Whitcombe,  Pr.  Ch.  a8o.    Goodtitle  v.  Newman,  3  Wils. 

516.    II 2  Bl.  Rep.  938.  S.  C.||     So,  the  entry  of  a  devisee  for  years,  it  is  said,  will  make  a 

possessio  fratris.    Jenk.  i^z.] 

But, 
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But,  if  a  man  makes  a  lease  for  life,  and  dies,  leaving  a  son  Co.  Litt.  15. 
and  a  daughter  by  one  venter^  and  a  son  by  a  second  wife,  and  ^fo-  t)ar.  411. 
the  eldest  son  dies  before  the  lease  for  life  is  determined,  the  "Jo"-  3oi- 
youngest  son  shall  inherit,  because  the  eldest  was  never  seised. 

So,  if  a  father  makes  a  lease  for  life,  and  after  recovers  against  8  Ass.  6. 
his  lessee  by  default,  and  dies,  and  the  eldest  son  enters,  against  II  Q«-  *'or  I  do 
whom  the  lessee  recovers  by  a  quod  ei  defurceat^  and  then  the  "*\*g^i"gre^ancl 
eldest  son  dies,  the  brother  of  the  half-blood,  and  not  the  sister,  y^^  -^^  j^  ^i^gj 
shall  have  the  reversion ;  for  when  the  tenant  for  life  has  r>!-  as  from  thence 
covered  his  estate,  he  hath  entirely  defeated  all  possession  in  his  in  Hal.  MSS. 
lessor,  which  he  acquired  by  the  judgment  on  default,  and  all  J?^^'  ^-  Co. 
possession  in  the  eldest  son  likewise  by  virtue  of  that  judgment,   ejit'n 
and  is  entirely  in  of  his  old  estate ;  so  that  there  is  no  actual 
seisin  left  in  the  elder  brother  whereon  to  found  a  possessio 
fratris. 

II  If  a  man  has  a  son  and  a  daughter  by  one  venter,  and  a  N.  Benl.  143. 
daughter  by  another  venter,  and  he  makes  a  lease  for  life  of 
land  without  reserving  any  rent,  and  the  father  dies,  and  the 
reversion  descends  to  the  son,  and  the  son  has  issue  a  son,  and 
dies,  and  the  reversion  descends  to  his  son,  who  dies  without 
issue;  and  afterwards  the  lessee  for  life  dies;  the  two  sisters  by 
different  venters  shall  have  the  land,  as  heir  to  their  father,  and 
not  the  sister  of  the  first  venter  only.  And  this  by  the  opinion 
of  the  justices  of  the  Common  Bench.  || 

There  is  possessio  fratf  is  of  an  advowson  or  (a)  rent,   after  Co.  Litt.  14.  b* 
actual  receipt  of  the  rent,  or  presentation  of  the  clerk ;  so  of  ^"^^^^  ^^  ^^ 
(b)  a  use,  because  equity  follows  the  rule  of  the  common  law^ ;  so  tjjn^g,^^.^  ^^  ^^ 
likewise  of  a  copyhold,  where  the  eldest  son  receives  the  profits,  seignory,  &c. 

and  dies,  though  before  admittance.  3  Co.  41.  b. 

42. a.  — O  f 
offices,  courts,  liberties,  franchises,  and  commons  of  inheritance.     Co.  Litt.  15.  b.     3  Co.  42.  a< 
(a)  Co.  Litt.  15.  b.  S.  P.     3  Co.  4a.  a.  S.  P.     (b)  Dyer,  10.  pi.  40.  274.  pi-  43-     Ro.  Abr.  50a. 
pi.  3.  [i.  e.  of  a  use  not  executed  by  the  statute;  for  uses  executed  are  legal  estates.     Co.  Litt. 
14-  b.  note  5.  13th  edit.] 

[So,  of  a  trust  (c)  and  (seemingly  by  the  better  opinion)  of  an  (c)  i  Co.  121. 
equity  of  redemption.]  {d)  ^-  ^  ^"J^'^^* 

488.    {d)  I  Atk.  604.     Co.  Litt.  205.  a.  note  (i),  19th  edit. 

But,  though  the  eldest  son  enters,  and  gets  an  actual  pos-  Co.  Litt.  15.  a. 
session  of  the  land,  yet  if  the  father's  relict  be  endowed  of  the 
third  part,  and  the  eldest  son  die,  the  brother  of  the  half-blood, 
and  not  the  sister,  shall  have  the  reversion  of  the  third  part,  be- 
cause the  actual  seisin  which  the  brother  obtained,  was  defeated 
as  to  the  third  part,  by  the  widow's  entry  into  it,  who  is  esteemed 
in  law  to  be  in,  in  continuance  of  her  husband's  estate,  without 
any  interruption. 

But,  if  the  eldest  son  had  made  a  lease  for  life,  and  the  lessee  Co.- Litt.  15. «. 
had  endowed  the  wife  of  the  father,  who  afterwards  died,  the 
daughter  should  have  the  reversion,  and  not  the  half-brother ; 
for  the  widow's  acceptance  of  dower  from  the  tenant  for  life,  and 
the  existence  of  his  estate  in  the  land  after  her  decease,  shew 

that 
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that  tlie  tenant  for  lite  had  an  interest  in  the  land ;  but  such  an 
interest  always  presupposes  an  actual  seisin  in  the  lessor ;  other- 
wise he  could  not  make  that  livery  which  is  necessary  on  the 
passing  of  a  freehold;  therefore,  notwithstanding  the  dower,  this 
actual  seisin  in  the  brother  shall  establish  a.  possessiofratris. 
Co.Litt.  14.  b.       Lands  are  given  to  a  man  and  his  wife  in  special  tail,,  the  re- 
Ro.  Abr.  638.    mainder  to  the  heirs  of  the  husband,  and  they  have  issue  a  son, 
and  the  wife  dies,  the  husband  marries  again,  and  hath  issue  a 
son,   and  dies,  the  eldest  son  enters,  and  dies  without  issue ;  the 
second  brother  of  the  half-blood  shall  inherit  the  remainder,  be- 
cause the  eldest  brother  was  not  seised  of  a  fee-simple,  but  only 
of  the  special  tail,  and  so  no  ground  for  a  posscssiojrutris  of  the 
fee  expectant  on  the  tail. 
^^-         If  a  man  dies  seised  of  several  parcels  of  land  in  one  county, 
and  after  his  death  his  eldest  son  enters  into  one  parcel  generally, 
and,  before  any  actual  entry  into  the  rest,  dies;  this  general  en- 
try into  part  shall  vest  in  him  an  actual  seisin  in  the  whole  suf- 
ficient to  establish  a  possessio  frafris  upon  ;  for  since  the  freehold 
in  law  is  cast  upon  him  by  the  death  of  his  father,  and  since  the 
possession  is   in  nobody,  and  so  no  particular  estate  to  be  de- 
feated, a  general  entry  into  parcel,  in  the  name  of  all,  may  well 
serve  to  reduce  the  whole  into  an  actual  possession.     But,  if  his 
entry  into  parcel  be  special,  it  shall  only  reduce  that  parcel  into 
possession  ;  for  it  is  reasonable  to  bound  the  operation  of  his  act 
by  the  intention  which  he  appears  to  have  had  in  doing  it. 
Co.  Litt.  i5.a.       The  advantages  of  this  rule  oi' possessio  Jhifns  do   not  only 
extend  to  the  sister,  but  to  her  issue,  who  shall  be  preferred   to 
the  half-brother,  because  they  represent  the  ancestor,  und  there- 
fore shall  succeed  to  those   advantages,  which  their   ancestor 
would  have  enjoyed  if  she  had  lived. 
Co.  Litt.  15.3.       There  can  be  no  possessio  ^fratris  of  dignities,    as  duke,  mar- 
3  Co.  42.  b.      qyjg^  j^j^jj  ^jjg  other  honours  annexed  to   the  peerage,  but   the 
(rt)  Tlie  Lord    ^'""ther  of  the  half-blood  shall  {a)  inherit  them.     And  this  dif- 
Gfcy  being  a    ference  seems  to  be  founded  on  a  strict  regard  to  the  publick 
baron  by  writ,  good,  which  is  the  better  consulted  when  such  persons  are  pro- 
was  created      nioted  to  those  dignities  as  are  capable  of  discharging  the  great 
to  him  and  '    duties  annexed  to  them. 

the  heirs  male  of  his  body,  and  had  issue  two  sons  by  several  venters,  the  eldest  of  whom  . 
had  issue  a  daughter.  The  barony  shall  go  to  the  daughter  jure  rejircEseniationis,  but  the 
earldom  to  the  second  son,  according  to  its  original  limitation.  Cro.  Car.  601.  [Coll.  Proc. 
on  Claims  of  Bar.  195.  But,  if  it  was  of  a  feudal  title  of  honour,  as  of  the  earldom  ofAmndcl, 
or  barony  of  Berkeley,  there  possessio  fratris  should  hold  well;  because  the  title  is  annexed 
to  the  land.  —  So,  of  an  office  of  dignity,  and  ed  ralione  the  office  of  high  chamberlain  of 
England  descended  to  the  Earl  of  Lindscy  of  the  whole  blood,  and  departed  from  the  line 
male  of  the  Earl  oi  Oxford ;  and  adjudged  accordingly  in  parliament.  Hal.  MSS.  CoH. 
Proc.  on  Claims  of  Bar.  173.  Sir  W.  Jon.  96.]  ||  Lord  C.  J.  Brampston  in  delivering  his 
opinion  in  the  above  case  of  the  barony  oi  Grey  oi  Ruthyn,  observed,  that  one  of  tl't!  reasons 
why  there  could  be  no  j^osseshio  fratris  of  a  baronv  was,  because  the  title  10  every  barony 
must  be  by  record.  Baron  or  no  baron  must  be  tried  by  record :  so  that  whosoever  shall 
make  a  title  to  a  barony  must  resort  to  the  record,  and  begin  his  title  there,  and  so,  conse- 
quently, must  make  himself  heir  to  the  person  first  ennobled  by  that  record,  which  the 
daughter  could  not  do,  notwithstanding  the  possession  of  the  brother ;  for  she  was  not  heir 
to  the  first  ancestor,  but  to  the  brother  of  the  whole  blood.    Collins,  255.    Cruise,  139. || 

14  Also, 
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Also,  the  policy  of  the  kingdom  hath  established  laws  and  Co.  Litt.  15.  a- 
mles  for  the  government  of  the  possessions  and  descent  of  the 
crown,  different  from  those  which  guide  and  direct  the  descents 
of  private  property  :  therefore,  if  the  king  hath  issue  a  son  and 
a  daughter  by  one  venter,  and  a  son  by  another  venter,  and 
purchases  lands,  and  dies,  and  the  eldest  son  enters  and  dies 
without  issue,  the  daughter  shall  not  inherit  those  lands,  nor 
any  other  fee  simple  lands  of  the  crown,  but  the  younger  brother 
shall  have  them  together  with  the  crown. 


(D)  Of  Descents  according  to  Custom. 


^] 


""HERE  are  several  customs  as  to  descents,  which   having  Litt.  ^  210. 
been  allowed  time  out  of  mind,  must  be  presumed    to   be  Co.  Litt. 
Coeval  Avith  the  common  law,  and  therefore  cannot  be  altered  ^^o.  a^  7"^  \ 
without  an  act  of  parliament,  as  that  of  gavclkmd  in  Kent,  by  ^f  Qavelkind 
which  the  descent  is  first  to  all  the  male  children,  then  to  the  and  Lamb, 
females,  then  to  collateral  relations.     But  in  this,  according  to  628.,  that  it  is 
the  civil  law,  regard  is  to  be  had  to  the  stirpes,  and  therefore  if  the  PJ^^^JjJjJj^I^^^ 
eldest  son  had  issue  a  daughter,  she  should  inherit  her  father's  England  were 
share  with  the  younger  sons.  thus  partible. 

But,  if  a  remainder  of  lands  of  the  nature  of  gavelkind  be  Co.  Litt.  10. 

limited  to  the  right  heirs  of  J.  S.  the  heir  at  common  law  shall  Lamb.  607. 

take  it,  and  not  tlie  heirs  in  gavelkind ;  for  this  remainder  being  f^?  a^I'  <- ,. 
\i  1  1^1  i7\'i'i  v*^)  Also,  tor 

(a)  newly  created,  cannot  be  reckoned  (y)  withm  the  custom.         ^  condition 

broken,  the 
heir  at  common  law  shall  enter,  because  the  condition  is  a  thing  of  a  new  creation,  and  al- 
together collateral  to  the  land.  Lamb.  608.  Co.  Litt.  11,  12.  (i)  This  custom,  like  all 
other  customs  that  are  derogatory  from  the  common  law,  is  to  be  construed  strictly,  because 
as  far  as  the  particular  custom  hatii  not  derogated  from  the  common  law,  the  general  custom 
of  the  whole  kingdom  ought  to  prevail.     Ro.  Abr.  568. 

If  a  rent  be  granted  out  of  gavelkind  lands,  it  is  of  the  na-  a  Lev.  87. 
ture  thereof,  and  shall  (c)  descend  to  all  equally ;  for  the  rent  is  adjudged.  ^ 
part  of  the  profits  of  the  land,   and  issues  thereout.  adiul'^^ed 

[i  Freem.  105.  345.  S.  C.  3  Keb.  165.  214.  S.  C.  i  Vern.  489.  S.  C.  cited.]  Vide  Noy, 
15.  and  Bro.  tit.  Custom,  sS-contr.;  but  vide  14  H.  8.  9.  26  H.  8.  4.  Noy,  15.  (c)  That  a 
trust  shall  descend  accordingly.     2  Ro.  Abr.  780. 

The  general  custom  of  gavelkind  lands  extends  to  sons  only  ;  Co.  Litt. 
but  a  special  custom,  that  if  one  brother  dies  without  issue,  all  Mo.a. 
his  brothers  may  inherit,  is  good. 

By  the  {d)  custom  of   Borough-English,  the  j'oungest  sons  For  this,  and 
only  shaU  inl.erit.  t/eXiw^ 

title  Borougk'Englis/i.  {d)  Where  the  custom  was  laid,  that  if  a  copyholder  dies  seised,  his 
youngest  son  should  inherit,  and  the  copyhold  was  granted  to  a  man  and  his  wife,  and  the 
heirs  of  the  man,  and  he  died,  whether  within  the  custom  ?    2  Leon.  208.  dubitatur. 

If  Borough-English  lands  be  let  to  a  man  and  his  heirs,  during  Co.  Litt. 
the  life  of  J.  S,  and  the  lessee  die,  the  youngest  son  shall  enjoy  no-  g-  ^-  ^^^ 

''^^°^'  judged  upon  a 

special  verdict. 

Vol.  II.  T  t  If 
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Ro.  Abr.  613.        If  the  custom   be,  tbp>t  tlie  youngest,  son  shall  inherit,  the 

Cro^jl  i^^8      youngest  (a)  brother  shall  not  inherit  by  force  of  this  custom. 

Cro.  Car.  411.  (a)  If  the  custom  of  a  copyhold  he,  that  tlie  eldest  daugliter  shall  have  the 
land,  the  eldest  sister  shall  not  have  it  by  the  custom.  Godb.  166.  Ro.  Abr.  623.  4  Leon. 
242.  [So,  if  the  custom  be,  that  lands  shall  descend  to  the  eldest  sister,  where  there  is 
neither  a  son  nor  a  daughter,  an  eldest  niece  is  not  within  it.  Denn  v.  Spray,  i.  T.  Rep. 
466.]  —  But  by  some  customs  the  youngest   brother  shall  inherit,  and  consuctudo  ioci  est  od- 

servanda.      Co.  Litt.   nob. Special  custom,    that  lands   in  fee   shall   descend  to  the 

younger  son,  but  lands  in  tail  to  the  elder  is  good.  March,  54. So,  that  lands  shall  de- 
scend to  the  younger  son,  if  not  of  the  half-blood;  and  if  he  be,  then  to  the  eldest.  Co. 
Litt.  140.  b. 

Ro.  Abr.  623.        If  a  custom  be,  that  if  a  man  dies  without  heir  male,  his 

Godfrey  and     eldest  dauo-hter  shall  have  the  land  ;  and  if  he  have  no  daughter, 

that  the  eldest  sister  shall  have  the  land  ;  and  if  he  have  not  a 

sister,  the  eldest  cousin ;  but,  if  he  have  an  heir  male,  that  he 

shall  have  it  before  any  of  theui ;  and  the  tenant  of  the  land  have 

several  daughtei's,  but  no  heir  male,  and  the  eldest  daughter  die 

in  the  life  of  the  tenant  of  the  land,  having  issue  a  daughter ;  this 

grandchild  is  within  the  custom,   and  shall  have  the  land  by 

descent  upon  the  death  of  the  grandfather. 

Ro.  Abr.  624.        But,  if  the  custom  be,  that  the  youngest  son  shall  inherit,  and 

]^       rh\^ic      ^  man  have  issue  two  sons,  and  the  eldest  have  issue  two  sons, 

copyholder  of  ^^^^  ^^^'  ^^^  ^^^^  lands  descend  to  the  youngest  son,  who  dies 

the  nature  of    without  issue ;  the  eldest  son  of  the  eldest  brother  shall  have  the 

Borough-Eng-  land,  because  the  custoin  holds  not  in  the  (6)  transversal  line, 

hsh,  surren-       j^^j.  ^j-^j     j,j  ^^^  lineal  descent. 

ders  to  the  use  *' 

of  himself  and  his  wife,  and  his  heirs,  and  dies  leaving  issue  three  sons,  and  the  youngest  dies 
in  the  lifetime  of  the  wife ;  the  eldest  brother  shall  inherit,  as  heir  to  the  younger  brother ; 
for  the  custom  cannot  extend  to  the  collateral  descent.  Ro.  Abr.  624.  Cro.  Car.  411.  Jon. 
360.  S.  C.  by  two  judges  against  two. 

Lev.  172.  be-  If  there  be  a  custom  Vvithin  the  manor  of  T.  that  if  the  father 
tween  Newton  (|ies,  leaving  no  son,  but  two  or  more  d;iughters,  that  the  eldest 
ad-ud!Sf°and  ^^''^"g^iter  shall  have  his  land  for  her  life  only,  and  after  her 
that  the  cus-  death  it  shall  descend  to  tlie  next  heir  male  that  can  derive  by 
torn  was  good,  males;  and  for  want  of  such,  that  it  shall  escheat  to  the  lord; 
according  to  ^nd  there  is  another  custom,  that  if  the  tenant  dies,  and  leaves 
b  Keb**  ^'^°*  ^ '^^'^f^'  that  she  shall  have  it  for  her  Hfe ;  and  a  copyholder  of 
aKeb.  III.  the  manor  dies,  leaving  a  wife  and  two  daughters,  and  no  son, 
S.  C.  Sid.  267.  and  his  wife  enters,  and  the  eldest  daughter  dies,  and  after  the 
S.C. adjudged,  wife  dies;  the  second  daughter  shall  have  the  lands  for  life, 
and  that  the  within  the  custom ;  for  though  she  was  not  the  eldest  at  the 
good;  thou"^h  c^^ath  of  her  father,  yet  she  was  so  at  the  death  of  her  mother, 
said  in  the  re-  whose  estate  was  a  continuance  of  the  father's  estate,  as  in  case 
port  thereof,  of  free  bench. 
that  it  seemed 

to  be  admitted  by  all,  that  such  custom,  as  to  fee-simple  lands,  would  be  void ;  it  being  wholly 
against  the  nature  of  a  fee  to  escheat  as  long  as  there  are  heirs.  And  in  Sid.  268.  another 
case  was  said  to  have  been  adjudged  accordingly,  upon  debate  in  B.  R.  in  20  Car.  2.  between 
Sampson  and  Quinsey,  which  see.  Lev.  293.  adjudged  without  ai-gument,  because  the  court 
said,  the  point  had  before  been  adjudged  in  the  case  of  Newton  and  Shaftoe. 

Salk.  243.  be-  If  A.  hath  issue  five  sons,  and  the  youngest  dies  in  the  life- 
tween  Cle-       time  of  the  father,  leaving  issue  a  daughter ;  after  which  the 

father 
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father  purchases  copyhold  lands  of  the  nature  of  Borough-Eng-  ments  and 
lish ;  those  lands  shall,  at  the  death   of  the  father,  go  to  the  ''^cndamore, 
daughter  of  the  youngest  ?>ow  jure  represcntalionis^  and  not  to  the  ^^^  J^  * 
fourth  son,  although  he  was  the  youngest  son  at  the  time  of  the  S.C. adjudged. 
purchase,  and  death  of  the  father.  i  P.  Wms.  63. 

S.  C.   zLd. 
Raym.  10J4.  S.C. 

(E)  Where  a  Person  shall  be  said  to  take  by  Purchase, 
and  not  by  Descent. 

TT  is  an  established  rule  in  descents,  that  none  can  inherit  as  Litt,  $4.   Co. 

heii's,  but  those  who  are  of  the  blood  of  the  purchaser  ;  and,  Litt.  13. 
therefore,  if  lands  descend  to  the  son  of  the  part  of  the  father, 
and  he  enters,  and  after  dies  without  issue,  the  lands  shall  descend 
to  the  heirs  on  the  part  of  the  father,  and  not  to  the  heirs  on  the 
part  of  the  mother;  and  if  there  be  no  heirs  on  the  part  of  the 
father,  then  they  shall  go  to  the  lord  by  escheat. 

In  the  same  manner,  if  a  man  marries  an   [a)  inheritrix  of  Litt.  ^  4. 
lands  in  fee,  who  has  issue  a  son,   and  dies,  and  the  son  enters  («)But,  ifa 
into  the  tenement  as  son  and  heir  to  his  mother,  and  after  dies  j^nds^'to  ano» 
without  issue ;  the  heirs  on  the  part  of  the  mother  are  to  inherit ;  ther  and  his 
and  for  want  of  such  heirs  the  lands  shall  escheat.  heirs  of  the 

part  of  the 
mother,  yet  the  heirs  of  the  father's  part  shall  inherit ;  for  no  man  can  institute  a  new  kind 
of  inheritance,  not  allowed  by  the  law.  Co.  Litt.  13.  But  vide  Co.  Litt.  220.,  that  lands  may 
be  given  to  a  man  and  his  heirs,  on  the  part  of  the  father ;  in  which  case,  none  of  the  heirs 
of  the  part  of  the  mother  shall  ever  inherit ;  but  the  inheritance,  as  long  as  it  continues, 
descends  according  to  the  rules  of  law,  though  it  be  determinable  for  want  of  heirs  on  the 
part  of  the  father. 

So,  if  a  grandfather  had  purchasetl  lands  in  feej  and  the  lands  Plow.  446. 
had  descended  from  him  to  the  father,  and  from  him  to  the  son ; 
if  the  son  had  entered,  and  died  v/ithout  issue,  liis  father's 
brothers  or  sisters,  or  their  descendants ;  or  for  want  of  them, 
his  grandfather's  brothers  or  sisters,  or  their  descendants ;  or 
for  want  of  them,  his  great-grandfather's  brothers  or  sisters,  or 
their  descendants  ;  or  for  want  of  them,  his  great-grandmother's 
brothers  or  sisters,  or  their  descendants,  might  have  inherited ; 
but  none  of  the  line  of  the  mother  or  grandmother,  viz.  the 
gi'andfather's  wife,  should  have  inherited,  because  not  of  the 
blood,  either  by  father  or  mother,  of  the  first  purchaser,  'oiz.  the 
grandfather. 

A  man  seised  of  lands  as  heir  of  the  part  of  his  mother,  makes  Co.LJtt.  li.  b, 
a  feoffment  in  fee,  and  takes  back  [h)  an  estate  to  him  and  his  (*)  II  But  this 
(c)  heirs,  this  is  a  {d)  new  purchase  of  t'he  lands,  and,  conse-  jerstood  of 
quently,  if  the  purchaser  dies  without  issue,  the  heirs  of  the  part  two  distinct 
of  the  father,  and  not  the  heirs  of  the  part  of  the  mother,   shall  conveyances 
succeed  him  in  it ;  for  he  is  the  original  purchaser  of  that  estate,  |?  ^^^ '  ^^^ 
which  he  takes  back  to  him  and  his  heirs ;  and  therefore  it  shall  ^jj^  use  as  well 
descend  as  a  new  purchase.  as  the  posses- 

eion  to  the  feoffee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  lands ;  and  the 
last  re-granting  the  estate  to  him.    For  if  in  the  first  feoffment  the  use  had  been  expressly 

T  t  a  fimited 
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limited  to  the  feoffor  and  his  heirs,  or  if  there  was  no  declaration  of  uses,  and  the  feoffment 
was  not  on  such  consideration  as  to  raise  a  use  to  the  feoffee,  and  consequently,  the  use  re- 
sulted to  the  feoffor;  in  cither  case  he  is  in  of  his  ancient  use,  and  not  by  purchase.  Mar- 
grave's note  (a)  to  Co.  Litt.  126.  So,  if  yj.  seised  in  fee  of  copyhold  lands'of  inheritance  by 
descent  e,v  jmrte  materna.,  surrender  to  B.,  a  mortgagee  in  fee,  who  on  payment  of  principal 
and  interest  surrenders  again  to  A.  and  his  heirs,  the  estate  will  descend  to  ^.'s  paternal  heirs. 
Doe  V,  Morgan,  7  T.  Rep.  103.  Benson  v.  Scott,  12  Mod.  49.  S.  P.||  (c)  Where  the  ancestor 
takes  but  a  particular  estate,  and  the  limitations  after  operate  by  way  of  purchase,  and  not  by 
Aeicent;  videheTiA  oi Remainders,  and  Co.  lAtt.  2Z.  Styl.  148.  Co.  93.  Moor,  136.  And.  69. 
Hob.  30.  Vent.  37z,_  2  Lev.  75.  Raym.  228.  Mod.  121.  226.  2  Mod.  207.  4  Mod.  380. 
Carth.  272.  {d)  So,  if  he  levies  a  fine  sitr  cogriizancc  de  droit,  &c.  to  A.  and  B.,  and  by  the 
same  fine  they  grant  and  render  the  lands  to  him  and  his  wife  in  tail,  remainder  to  his  right 
heirs;  this  makes  it  a  new  purchase,  and  the  heirs  of  the  part  of  the  father  shall  inherit. 
||Price  V.  Langford,  Carth.  140.    i  Salk.  337.  S.  C.  i  Show.  Rep.  92.  S.  C.\\ 

Co.  Litt.  13.  But,  if  a  man  seised  as  heir  of  the  part  of  his  mother,  makes  a 
feoffment  in  fee  to  the  use  of  him  and  his  heirs,  the  use  shall  go 
to  the  heirs  of  the  part  of  the  mother ;  for  the  use  being  a  crea- 
ture of  equity,  must  be  governed  by  the  rules  of  equity,  which 
considers  in  this  case,  that  the  use  springs  and  arises  out  of  an 
inheritance  which  belongs  to  the  heirs  of  the  mother,  and  will 
therefore  assign  it  to  them,  as  a  trust  which  arises  out  of  their 

(«)||  The  better  property,  {a) 

reason  seems  to  be,  that  the  use  being  the  same  as  it  was  before  the  feoffment,  it  is  the  old 

use  which  continues.     Hargr.  note  (2;.  Id.  13.  a.|| 

Co.  Litt.  12.  b.  A  man  is  seised  of  land  on  the  part  of  his  mother,  and  makes 
(6)But,  if  he  a  feoffment  in  {h)  fee,  reserving  rent  to  him  and  his  heirs;  this 
fiift  in  tail  or  ^^"^'  '^^^^^^  ^^^^  statute  QiiJa  emptor es  terrarum,  S,-c.  if  it  has  a 
a  lease  for' life  distress  annexed  to  it,  must  be  considered  as  a  rent-charge;  and 
of  such  lands,  if  it  wants  a  distress,  as  a  rent-seek ;  and  so  cither  way  it  is  the 
reserving  a  grant  of  the  feoffee,  and,  consequently,  a  {c)  new  purchase; 
on  the  mo-  ^"^  therefore  it  shall  go  to  the  heir  of  the  part  of  the  father, 
ther's  side         and  not  to  the  heir  of  the  part  of  the  mother. 

should  have  had  this  rent,  because  the  reversion  belongs  to  such  heir,  and,  consequently,  the 
rent  too,  as  incident  to  that  reversion.  Co.  Litt.  1 2.  b.  (c)  If  a  man  seised  of  a  manor  on  the 
part  of  his  mother,  had,  before  the  statute  quia  cmptores,  Szc.  made  a  feoffment  in  fee  of  par- 
cel, to  hold  of  him  by  rent  and  service ;  though  this  rent  and  service  were  newly  created, 
yet  continuing  parcel  of  the  manor,  they  shall,  with  the  rest  of  the  manor,  descend  to  the 
heir  on  the  mother's  side.  Co.  Litt.  12.  b.  ||So,  if  a  man  has  a  house  ex  parte  viaterni,  and 
one  gi-ants  to  him  that  he  and  his  heirs  shall  have  competent  estovers  to  be  burned  in  such 
house,  these,  though  a  new  purchase,  shall  go  with  the  house,  as  appurtenant  to  it,  to  his 
heirs  of  the  part  of  his  mother.     8  Co.  54.  a.|j 

Co.  Litt.  la.b.  If  a  man  hath  a  rent-seek  of  the  part  of  his  mother,  and  the 
tenant  of  the  land  grants  a  distress  to  him  and  his  heirs,  and  so 
improves  the  rent  into  a  rent-charge,  this  distress  shall  go  along 
with  the  rent  to  the  heir  on  the  part  of  the  mother,  as  incident 
and  appurtenant  to  it. 

Co.  Litt,  13.  a.  If  the  heir  of  the  part  of  the  mother,  of  lands  whereunto  a 
warranty  is  annexed,  is  empleaded  for  those  lands,  and  vouches, 
and  judgment  is  given  against  him,  and  likewise  for  him  to  re- 
cover in  value,  and  he  dies  before  execution,  the  heir  on  the 
mother's  side  shall  sue  execution  to  recover  in  value  against  the 
vouchee ;  for  the  lands  to  be  recovered  in  value  are  designed  as 
a  recompence  for  those  lands  which  were  recovered  by  the  de- 
mandant 


(E)  Till  ere  a  Person  said  to  take  hy  Purchase,  645 

mandant  from  the  vouchee,  and  so  must  go  to  that  person  who 
has  sustained  the  loss. 

A  man  hath  issue  a  son,  and  dies,  and  his  wife  dies  also,  and  Co.Litt.  13.3. 
lands  are  let  for  life,  the  remainder  to  the  heirs  of  the  wife  ;  the 
son  dies  without  issue;  the  heirs  of  the  part  of  the  father  shall 
inherit,  and  not  the  heirs  of  the  part  of  the  mother ;  for  the 
lands  vested  in  the  son  as  a  purchaser,  and  therefore  the  descent 
is  to  be  governed  by  the  rules  of  law. 

If  a  man  be  seised  of  lands  on  the  part  of  his  mother,  and  Co.Litt.  ra.b. 
makes  a  feoffment  in  fee  of  them  upon  condition,  and  dies,  this  li^"-  this  doc- 
condition  shall  descend  to  the  heir  of  the  part  of  the  father  ;  be-  Robms.  on 
cause  he  is  heir  at  common  law;  but,  if  he  enters  for  the  condi-  Gavelk.  ui. 
tion  broken,  then  he  restores  the  estate  to  its  former  nature,  &  note.|| 
and  then  the  heir  of  the  part  of  the  mother  shall  enter  upon 
him,  and  enjoy  the  land. 

If  a  man,   having  only  two  daughters,  his  heirs,  devises  his  Cro.Eliz.  431. 

lands  to  them  and  their  heirs,  they  take  as  {a)  jointenants,  and  Owen,65.S.C. 

not  as  coparceners;  for  the  devise  ^iveth  it  to  them  in  another  -^  ^^-  f*?;  , 
J  ,  f^        ,  '  ,  *1  1   1  •  -1  ,    S.  r.  admitted 

aegi'ee  than  the  common  law  would  have  given  it  them ;  and  „^,.  (J^^J.^ 

for  the  {b)  benefit  of  the  survivorship  between  them.  (a)  If  to  them 

and  their  heii-s,  equally  to  be  divided  between  them,  share  and  share  alike,  they  are 
tenants  in  common.  \  Sid.  s^.  78.  Vide  Godb.  362.  3  Leon.  25.  Gouls.  18.,  and  title 
Jointenants  and  Tenants  in  Common,  {b)  If  a  man  devises  lands  to  his  son  and  heir 
apparent,  and  a  stranger,  they  are  jointenants  for  the  benefit  of  the  stranger.  Godb.  94. 
Owen,  65.  II  Where  one  devised  to  his  son  and  heir,  "  but  in  case  he  died  without  issue,  not 
"  having  attained  twenty-one,"  then  over,  and  the  son  attained  twenty-one ;  it  was  holden  by 
Lord  Henley,  that  the  son  took  by  devise,  as  having,  under  the  will,  a  different  estate  than 
would  have  descended  to  him ;  the  one  being  pure  and  absolute,  the  other  not.  Scott  v. 
Scott,  Ambl.  383.     But  see  Hinde  v.  Lyon,  Dy.  124.  &  3  Leon.  64.  coh;/-.|| 

II A  testatrix  devised  and  bequeathed  her  leasehold,  freehold,  Swainev.Bur- 
and  copyhold  estates  to  trustees,  their  heirs,  executors,  admi-  *^^"'  ^^  ^^^' 
nistrators,  and  assigns,  to  the  use  of  such  trustees,  their  heirs, 
&c.  upon  trust  to  sell  the  same  and  pay  debts  and  legacies,  and 
after  payment,  thereof  to  pay  and  apply  the  rents,  &c.  to  A.  for 
life,  and  after  his  decease  gave,  devised,  and  bequeathed  all 
such  part  of  her  real  estates,  and  the  produce  thereof,  as  -should 
not  have  been  sold,  paid,  or  applied  for  the  purposes  aforesaid, 
unto  the  heir  or  heirs  at  law  of  ^.,  and  the  heirs,  executors,  and 
administrators  of  such  heir  or  heirs  at  law,  and  directed  her 
trustees  to  convey  and  assign  all  the  remainder  of  her  said  real  • 
estates  to  the  said  heir  or  heirs  of  the  said  B.  accordingly.  The 
heirs  at  law  of  B.  turned  out  to  be  the  heirs  at  law  of  the  tes- 
tatrix, known  or  unknown  to  her  did  not  appear.  By  the  de- 
vise to  the  trustees  the  descent  is  broken,  and  the  devisees  shall 
take  as  purchasers,  and  of  course  as  joint  tenants.  And  by  Lord 
Chancellour,  it  is  impossible  that  the  testatrix  could  mean  that 
these  persons  should  take  as  her  heirs ;  and  if  the  devise  had 
been  to  her  heirs,  their  heirs  and  assigns,  as  in  the  case  in  Cro. 
Ehz.,  [the  case  immediately  preceding,]  would  that  be  stronger 
evidence  of  an  intention  that  they  should  take  a  different  estate 
from  that  which  would  pass  by  descent,  than  the  fact,  that  she 

T  t  3  has 
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has  given  these  estates  to  them,  not  as  her  heirs,  but  as  the 

heirs  of  another  person  ?|| 
Reading  v.  1(  A.  hath  issue  two  daughters,  one  of  which  dies  in  his  Hfe- 

?°c*^n"'  time,  leaving  issue  J.  S.  a  son,  and  A.  devises  his  lands  to  J.  S. 

Pr  Ch  22^*'    ^"^  ^"'^  heirs,  J.  S.  shall  take  the  (a)  whole  by  purchase,  and 
S.  C.    2  Ld.     not  one  moiety  by  purchase,  and  the  other  by  descent. 
Kaym.  829.  S.  C.    Com.  Rep.  123.  S.  C.||     (a)  Palm.  373.     2  Ro.  Rep.  352.     2  Sid,  79.  S.  P. 

Hamsworth  v.  If  a  man  devises  lands  to  his  eldest  son,  and  his  heirs,  paying 
Pretty,  Moor,  20I.  a-piece  to  his  younger  children,  at  their  ages  of  twelve 
iudfjed  "cro  J^^^^j  ^^^*^  upon  non-payment  of  the  legacies  devises  the  lands 
Eliz.  8^^.  *  to  his  younger  children,  and  their  heirs,  the  eldest  son  is  in  by 
919.  S.  C.  ad-  descent, 
judged,  that 

the  first  devise  to  the  eldest  son,  and  his  heirs  in  fee,  being  no  more  than  the  law  gave  him, 
was  void  ;  but  the  devise  to  the  younger,  upon  his  non-payment,  was  good,  by  way  of  future 
or  executory  devise.  Vide  title  Devises,  and  Vaugh.  271.  S.  C.  cited.  3  Mod.  207.  S.  C. 
cited.     I  Ro.  Abr.  41J.  S.  C.  cited. 

Salk.  241.  So,  if  a  man  devises  lands  to  his  daughter's  son  in  fee,  who  is 

Clerk  and  his  heir  at  law,  upon  condition  that  he  should  pay  200^.  to  such 
.  "j^  ,^  1  pci'sons  as  the  devisor's  wife  should  appoint  by  deed ;  the  wife 
Gilpin's  case  makes  no  appointment,  and  the  grandson  enters,  and  dies  with- 
Cro.  Car.i6i.,  Out  issue,  the  land  shall  go  to  the  heirs  a  parte  viaternd  ;  for 
where  it  is  ad-  the  grandson  took  by  descent,  and  not  by  purchase ;  for  the 
judged,  that  a  (]gyigg  ga^yg  \\[^^  ^he  same  estate  the  law  would  have  given  him 

QGVISG  to  tllC  ^...  .It 

heir  at  law       under  a  possibility  of  being  charged. 

upon  condition  to  pay  debts,  and  if  he  fails,  that  the  executors  shall  sell,  makes  it  a  purchase 
in  the  heir  at  law,  iDeing  tied  with  a  condition,  denied  to  be  law  by  Trchy  Ch.  Just,  and 
Powell  Just.  1  Corn.  Rep.  72.  S.  C.  Lutw.  793.  S.  C.  Emerson  v.  Inchbird,  i  Ld.  Raym.  728. 
S.  P.    Allam  v.  Heber,  a  Str.  11 70.  S.  P. 

3  Lev.  127.  If  a  man,  being  seised  of  lands  on  the  part  of  his  mother, 

Hedger  and  devises  them  to  his  executors  for  sixteen  years,  and  after  to  one 
iudeed^  '  ^^^^  ^^  ^^^  ^^^^^  ^  parte  maternd,  he  shall  take  by  descent ;  for 
the  descent  to  the  heir  a  j)cirte 2jate7nd  or  maternd  is  but  a  con- 
sequent dependant  upon  the  nature  of  the  estate;  though  it 
was  objected,  it  was  better  for  him  to  take  by  purchase,  for 
then  the  heirs  of  the  part  of  the  father  might  inherit  before 
the  heirs  of  the  part  of  the  mother,  and  so  both  heirs  would  be 
inheritable. 
Godbold  v.  Ij  If  a  man  seised  in  fee  of  lands  descended  to  him  from  his 

Freestone,        mother  make  a  feoffment  to  the  use  of  himself  for  life,  remainder 
3    ev.  40  .       j^  ^1^^  heirs  of  his  body,  remainder  to  his  right  heirs,  the  re- 
mainder shall  go  to  his  heirs  ex  parte  maternd^  for  that  it  was 
part  of  the  ancient  use,  the  feoffor  having  no  other  estate  in  him 
than  what  came  from  his  mother. 
Abbot  V.  Bur-       If  a  man  seised  in  fee  of  lands  descended  to  him  on  the  part 
ton,  aba   .      ^£  j^jg  j^^Qthgj.  suffer  a  recovery  and  declare  the  uses  to  himself 
Rep.i6o.S.C,  for  life,  then  to  several  other  persons  in  tail,  with  the  last  re- 
la  Mod.  181.    mainder  to  his  own  right  heirs,  this  last  remainder  will  go  to  his 
S.C.  This  and  heirs  on  the  part  of  his  mother,  which  is  the  ancient  use;  the 

the  preceding  ^^j    jg  estate  coming  to  him  by  descent  from  his  mother. 

case  are  cited  »  -^ 

and  approved  by  Lord  Macclesfield  in  Hai-ris  v.  Bp.  of  Lincoln,  a  P.  Wras.  135. 

IS  If 
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If  a    copyholder  surrender  to  the  use  of  A.  for  life,  or   in   i  Watk. 
ail,  or  to  the  use  of  liis  last  will,  and  he  die  without  making  a  t^opyh.  94. 
will;  or,  if  making  a  will,  he  limit  only  a  jxjrtion  of  the  estate;  ^h°\!°/"  o' 
the  residue  or  part  undisposed  ofj   iu  the  first  and  last  cases,  and  Cro.  El.  148.' 
ihe  whole  in  the  second,  will  be  the  old  estate,  and  descend  to  Bullcn  v. 
i)is  customary  heirs.  Grant.  Id. 

44Z.     Fitch  V. 
Hockley,  4  Co.  39.  b. 

So,  if  he  surrender  to  particular  uses  with  the  ultimate  limi-  Roe  v.  Grif- 
iation  expressly  to  his  own  right  heirs,  they  shall  take  such  li-  ^tlis,  4  Burr, 
mitation  as  the  old  estate,  and,  consequently,  by  descent.  ^952- 

A  difference,  indeed,  has  been  taken  as  to  this  latter  point,  Allen  v.  Pal- 
when  the  surrenderor  takes  a  particular  estate  himself,  and  when  i"er,  i  Leon. 

not.     As,  if  a  surrender  be  made  to  the  use  of  the  surrenderor  \°^-  „Y^^^^}\' 
r      \-c  •  ^  •     \  •Mill.-  86.a.S8.a&b. 

tor  lite,  vvuh  remamder  to  a  stranger  m   tail,  and  the  ultuiiate  LexCnst.  izc. 

limitation  be  to  the  heirs  of  the  surrenderor,  his  heirs  shall  take  c.  15. 
by  descent ;  yet  if  the  surrenderor  take  no  particular  estate  him- 
self, and  the  ultimate  limitation  then  be  to  his  own  heirs,  such 
heirs,  it  is  said,  shall  be  in  by  purchase. 

But  although  this  distinction  is  recognized  in  the  case  of  Roe  i  T.  Rep.  634. 
V.  Quartley,  by  Ashhurst  J.  when  delivering  the  opinion  of  the  Gilb.l 6^272. 
court,  yet  such  distinction  has  been  questioned  by  C.  B.  Gilbert,  Kcm  A  4th! 
and,  after  him,  by  Mr.  Fearne.  ed. 

Had  the  ultimate  limitation  been  exjiressly  made  to  the  sur-  4  Burr.  1952. 
renderor  and  his  heirs,  whether  he  himself  had  or  had  not  taken  Thrustout  v. 
a  particular  estate,  his  heirs  would  necessarily  have  been  in  by     B/'fjgl^'""* 
descent :  but  wlietlier  such  surrenderor  would  have  taken  such  jq^^^ 
ultimate  estate  (without  taking  a  particular  one)  as  a  remainder, 
or  as  his  reversion,  seems  to  have  been  disputed.     According  to 
the  distinction   above  noticed,  and  especially  the  case  cited  in 
Kytchin,  the  surrenderor  would   have  taken  it  as  a  remainder ; 
but  according  to  latter  decisions,  and  particularly  the  case  of 
Roe  V.  Griffiths,  he  would  have  been  in  of  his  old  estate. 

And  it  would  seem,  indeed,  to  have  been  uniformly  held,  i  Watk, 
that  if  a  copyholder  in  fee  surrender  his  estate  to  the  use  of  his  Copyh.  96. 
will,  and  devise  to  a  stranger  for  life,   or  in  tail,  and  so  leave  a 
portion  of  the  fee  imlimited,  (without  giving  it  expressly  to  his 
heirs,)  it  shall  be  considered  as  his  reversion,   or  undisposed  of 
residue,  and  go  to  his   heirs  by  descent.     So,  where  a  copy-  Thrustout  v. 
holder,   seised  in   fee,  surrendered  to  the  use  of  his  will,  and  Cininmgham, 
afterwards  surrendered  to  particular  uses,  with  the  ultimate  limi-  ^     '    ^P' 
tation  to  his  own  right  heirs,  it  was  adjudged  that  he  was  in  of 
his  old  estate,  and  that  he  might  have  devised  his  reversion 
without  any  fresh  surrender  or  admission. 

Now,  the  idea  that  when  the  ultimate  limitation  was  expressly  Dy- 134.  a. 
made  to  the  heirs  of  the  surrenderor,  the  heirs  should  take  by  p°*V,  ■'[' 
purchase,  and  when  it  was  not  expressly  made  to  them,  but  p^,.ggg^(jpg ' ^ 
resulted  or  arose  by  implication,  they  should  take  by  descent,  Abbott  v.' 
originated  in  this,  that  the  estate  being  yielded  to  the  lord,  the  Burton,  swpra, 
uses  limited  were  new  uses:  and  as  the  whole  estate  was  thus  Smith v.Tngij. 

Tt  4  Hmited,  'Str.487. 
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limited,  nothing  remained  in  the  surrenderor;  but  when  the 
whole  was  not  so  limited,  tiie  residue,  as  undisposed  of,  resulted 
to  him  again.  And  a  distinction  similar  to  this  was  once  held 
as  to  freeholds.  But  as  such  distinction,  with  respect  to  freeholds, 
has  been  now  long  exploded,  it  having  been  repeatedly  declared, 
that  it  matters  not  whether  the  ultimate  limitation  to  the  heirs 
of  the  grantor  be  expressly  made,  or  result  by  implication  of 
law ;  and  as  the  doctrine  once  entertained,  that  by  a  surrender 
of  a  copyhold  the  old  estate  of  the  surrenderor  was  destroyed, 
and  the  uses  limited  to  his  heirs  on  such  surrender  were  abso- 
lutely new,  and  such  as,  if  limited  to  his  heirs,  should  be  taken 
by  purchase,  is  also  exploded  by  modern  decisions ;  it  should 
seem  that  the  distinction  above  noticed  is  also  antiquated  as  to 
copyholds. 
Martin  v.  But,  if  tenant  in  tail  of  lands  hy  purchase  under  a  settlement 

Strachan,  made  by  an  ancestor  ex  'parte  maternd^  with  the  reversion  in  fee 

Willes  s  Rep.  ^^  descent  ex  parte  matema,  suffer  a  recovery  to  the  use  of  him- 
107!  n,  S.  C.  self  and  his  heirs,  the  lands  will  descend  to  his  heirs  ex  parte 
I  Wils,  66,       patcriid,  the  use  not  being  the  ancient  use,  but  a  new  use  arising 

S.  C.  2  Str.      out  of  t[jg  estate  tail,  and  not  out  of  the  reversion  in  fee.  || 
1179.  &.  C. 

4  Br.  P.  C.  486.  S.  C.  See  also  Roe  v.  Baldwere,  5  T.  Rep.  104.  where  this  case  was  cited 
and  relied  upon,  and  its  doctrine  applied  to  copyhold  lands. 

(F)  Of  a  Descent,  its  Operation   to  take  away   an 

Entry. 


Lit.  $385.        l^ESCENTS  which  take  away  an  entry  are  of  two  sorts  j 

Gilb.  Ten.  21.  ist,  Where  the  descent  is  in  fee;  as,  where  a  man  seised  of 

certain  lands  or  tenements  is  disseised,  and  the  disseissor  having 

issue  dies  seissed,  and  the  lands  gained  by  the  disseisin  descend 

to  his  heirs;  this  descent  shall  toll  the  entry  of  the  disseisee,  and 

oblige  him  to  sue  a  writ  of  entry  sur  disseisin  against  the  heir  of 

the  disseisor,  in  order  to  recover  the  right  of  possession  which 

{a)  There  are   he  hath  lost  by  the  descent.     And  the  (a)  reason  is,  because  the 

also  other  rea-  freehold  being  cast  upon  the  heir,  the  notions  of  the  law  make 

sons  for  this :    j.|jjg  j-jji^  ^^  |^ jj^.,^  jjj^t  ^j^gj-g  jj^^y  jjg  g^  person  in  being  to  do  the 

the  disseisee  feudal  duties,  and  to  fill  the  possession,  and  answer  the  actions 
not  having  of  all  persons;  and  since  it  is  the  law  that  gives  him  this  right, 
claimed  and  obliges  him  to  these  duties,  antecedent  to  any  act  of  his  own, 

""""S  the  life  jj-  nnist  defend  such  possession  from  the  act  of  any  other  person 
seisor  the  ^'^^  ^'  ^^  evicted  by  judgment,  which  being  the  act  of  law,  may 
right  of  pos-     destroy  the  heir's  title. 

session  must  be  presumed  to  be  derelict.  2d,  Because  the  relief  was  in  the  nature  of  a  new 
purchase  upon  every  descent,  for  the  payment  of  which  a  distress  was  immediately  taken 
upon  the  descent's  being  cast.  3d,  The  right  of  possession  is  gotten  by  descent,  that  it  may 
be  an  encouragement  to  the  tenant  to  be  bold  in  war ;  for  that  none  can  dispossess  his  children 
of  the  estate  he  died  seised  of.  Spelm.  Feud.  31.    Gilb.  Ten.  23. 

Litt.  §  386.  2dly,  Descents  in  fee-tail  toll  entries  ;  as,  if  a  man  be  disseised, 

and  the  disseisor  grant  the  land  in  tail,  and  the  tenant  in  tail 
having  issue,  die  seised,  and  the  issue  enter,  the  possession  being 

thrown 
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thrown  upon  the  heir  in  tail,  the  law  construes  the  rip^ht  of  pos- 
session to  be  in  him,  for  the  reasons  above  given,  and  therefore 
bars  the  entry  of  the  disseisor. 

If  a  disseisor  make  a  gift  in  tail,  and  the  donee  discontinue  in  Co.  Litt.asS. 
fee,  and  disseise  the  discontinuee,  and  die  seised ;  this  descent 
shall  not  take  away  the  entry  of  the  disseisee ;  for  the  descent  of 
tlie  fee-simple  to  the  heir  is  defeated  by  his  remitter  to  the  estate- 
tail  ;  and  though  by  virtue  of  such  remitter  the  heir  is  seised  in 
tail,  yet  there  is  no  descent  of  it,  because  the  tail  was  discon- 
tinued ;  and  the  subsequent  disseisin  doth  not  regain  it  to  ihe 
ancestor ;  and  though  the  heir  be  remitted  into  his  elder  title, 
yet  such  remitter  places  him  in  only  above  the  second  disseisin, 
and  doth  not  tend  to  make  a  descent  of  the  estate-tail  of  which 
his  ancestor  never  died  seised ;  and  where  a  new  right  springs  to 
the  heir  by  operation  and  construction  of  law,  he  ought  to  take, 
subject  to  the  same  claim,  as  ran  upon  such  estate  befoi'e  the 
remitter,  else  the  act  of  law  would  work  an  injury  to  the  first 
disseisee,  who  possibly  was  prevented  from  bringing  his  assize 
or  ejectment,  by  the  frequent  shifting  of  the  possession ;  and  the 
law  of  descents  being  in  prejudice  of  an  ancient  right,  is  to  be 
taken  strictly,  and  therefore  to  take  place  only  where  the  same 
estate  descends  from  ancestor  to  heir ;  and  the  rather,  for  that 
after  discontinuance  the  disseisee  might  not  watch  the  death  of 
the  tenant  in  tail,  whose  interest  was  transferred,  and  therefore 
no  presumptive  dereliction  of  the  disseisee  could  be  formed  in 
this  case. 

A  disseisor  makes  a  gift  in  tail,  the  donee  has  issue,  and  dies  Co.  Litt.  238. 
seised,  the  entry  of  the  disseisee  is  taken  away  ;  but,  if  the  issue 
die  without  issue,  so  that  the  estate-tail  is  spent,  then  the  entry 
of  the  disseisee  is  revived,  and  he  may  enter  upon  him  in  re- 
version or  remainder ;  for  in  this  case  there  is  no  relief  to  be 
demanded  from  him  in  reversion  or  remainder;  so  that  he 
labours  under  no  hardship  in  that  point,  for  which  he  might 
expect  favour  from  the  law.  Likewise,  the  possession  is  not  cast 
on  him  till  entry ;  which  being  a  voluntary  act,  the  law  annexes 
no  privileges  to  it,  as  in  case  where  a  possession  is  cast  on  an 
heir  by  descent. 

Grandfathei',  father  and  son,  the  son  disseises  one,  and  en-  Co.Litt.zjg.b. 
feoffs  the  grandfather,  who  dies  seised,  and  the  land  descends  to 
the  father :  the  disseisee  cannot  enter,  for  the  right  of  possession 
is  devolved  on  the  father,  (who  had  no  hand  in  the  disseisin,)  by 
a  fair  and  legal  descent.  But,  if  the  father  dies  seised,  and  the 
land  descends  to  the  son,  the  disseisee  may  enter  on  the  son ;  for 
the  feoffment  made  by  the  disseisor  to  the  grandfather  is  a 
stratagem  to  derive  the  lands  gained  by  disseisin  to  the  son  by 
descent,  in  order  to  enjoy  the  benefit  annexed  to  such  convey- 
ance, which  the  law  will  never  cherish ;  but  on  the  contrary 
blast  such  designs,  to  discountenance  all  wrong  and  oppression. 

In  descents  which  toll  entries,  it  is  required,  that  the  ancestor  Litt.  $  387, 
die  seised  of  a  freehold  and  fee,  or  a  freehold  and  fee-*^ail ;  for  if  388,389. 394. 
the  disseisor,  at  the  time  of  his  death,  hath  not  the  freehold  in 

him. 
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him,  it  cannot  be  cast  on  his  heir,  for  then  there  Is  no  danger 
that  the  freehold  should  want  a  possessor ;  and  therefore  the  law- 
creates  no  title  to  such  possession  in  the  heir  at  law ;  for  it  were 
incongruous  that  the  law  should  suppose  the  right  of  possession 
in  the  heir,  when  the  possession  is  in  another  at  the  death  of  the 
ancestor ;  and  if  the  right  of  possession  be  not  transmitted  at  the 
death  of  the  ancestor,  the  law  will  not  afterwards  create  him  a 
new  title  in  prejudice  of  the  person  that  has  the  right  of  pro- 
priety. If  a  disseisor  therefore  makes  a  lease  for  life,  he  parts 
with  the  possession,  and  cannot  transmit  it  to  the  heir,  having 
parted  with  it  before;  and  a  descent  of  a  reversion  will  not 
make  a  right  of  possession ;  for  nothing  descends  to  the  heir  in 
reversion  but  a  right  of  reversion,  and  that  is  a  right  against  all 
persons  but  the  disseisee ;  for  since  only  a  right  descends,  the 
heir  can  be  in  no  better  case  than  the  disseisor  was  at  the  time 
of  his  death ;  and,  therefore,  when  the  tenant  for  life  dies,  he 
has  only  the  naked  possession,  as  the  disseisor  had  it;  but,  if  the 
disseisor  had  died  in  possession,  the  law,  for  the  reasons  afore- 
said, casting  the  possession  on  the  heir,  makes  it  a  right ;  for 
that  is  properly  a  right  which  a  man  comes  to  by  act  of  law ; 
and  since  the  heir  in  such  case  comes  to  the  possession  by  act  of 
law,  it  must  be  called  a  right  of  possession ;  and  it  could  not  be 
a  right  of  possession,  if  he  could  not  defend  it  against  all  aggres- 
sors ;  and  therefore  in  such  case  the  right  of  entry  is  taken  away 
from  every  one ;  and  hence  arose  the  distinction  o^  jus  proprie- 
tatis  and  j?«  possessiojiis. 

Co.  Litt.  239.        If  he  in  reversion  disseise  his  tenant  for  life,   and  die  seised, 

a.  Hob. 323.  this  descent  shall  take  away  the  entry  of  the  tenant  for  life;  for 
the  right  of  possession  is  by  law  cast  upon  the  heir. 

Co.Litt.  239.3.  So,  if  there  be  tenant  for  life,  remainder  in  tail,  remainder  in 
fee,  and  tenant  in  tail  disseise  the  tenant  for  life,  and  die  seised, 
this  descent  shall  take  away  the  entry  of  the  tenant  for  life.  Biit, 
if  the  king's  tenant  for  life  be  disseised,  and  the  disseisor  die 
seised,  this  descent  shall  not  take  away  the  entiy  of  the  tenant 
for  life ;  for  since  the  king  cannot  be  disseised,  the  disseisor 
gains  but  a  bare  estate  of  freehold  during  the  life  of  the  lessee; 
and  therefore  the  law  does  not  cast  the  possession  on  the  heir ; 
for  if  the  heir  comes  into  the  possession,  he  must  come  in  as  an 
occupant,  which  being  a  voluntary  acquisition,  the  law  does  not 
favour  it,  as  it  does  a  right  of  possession  devolved  by  descent. 

CcLitt.  239.3.  If  a  disseisor  make  a  lease  to  a  man  and  his  heirs  during  the 
life  of  J.  S.  and  the  lessee  die,  living  J.  S.,  this  shall  not  take 
away  the  entry  of  the  disseisee,  because  the  heir  is  only  in  as  a 
special  occupant  of  an  estate  of  freehold,  and  not  of  a  fee  or 
fee-tail. 

Co.Litt.  239.3.  If  a  disseisor  makes  a  lease  for  years,  or  has  the  land  extended 
upon  a  statute- merchant,  staple,  judgment,  or  recognizance,  and 
dies  seised ;  this  descent  shall  take  away  the  entry  of  the  dis- 
seisee, because  the  freehold  or  fee  are  cast  on  him  by  act  of  law. 

Co.Litt,»37.b.  The  descent  of  incorporeal  inheritances,  as  advowsons,  rents, 
^c.  does  not  take  away  the  entry  of  him  who  hath  right,  because 

no 
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no  disseisin  can  be  committed  of  them,  but  at  tlie  election  of  the 
owner  thei'eof. 

If  a  chsscisor  make  a  lease  for  his  own  life,  and  die,  this  dc-  Co.Litt.  339.5. 
scent  shall  not  take  away  the  entry  of  the  disseisee ;  for  though 
the  freehold  and  tee  descend  to  the  heir  of  the  disseisor,  yet  the 
disseisor  died  not  seised  of  both,  because  his  death  was  to  pre-  1 

cede  the  determination  of  tlie  lease,  which  carried  the  freehold 
to  his  heir. 

Descents  to  a  brother,  sister,  uncle,  or  other  collateral  heir  of 
the  disseisor,  take  away  the  entry  of  the  disseisee,  as  well  as  if 
the  disseisor  had  had  issue,  and  the  descent  had  been  to  them. 

(G)  In  what  Cases  the  Entry  of  the  Disseisee  may  be 
lawful,  notwithstanding  a  Descent. 

T   ORD  and  tenant ;  the  tenant  is  disseised,  and  the  disseisor  Litt.  §  390. 
aliens  to  another  in  fee,  and  the  alienee  dies  without  issue,   2  Inst.  286. 
■'•hereupon  the  lord  enters,  as  upon  his  escheat;  this  does  not  '-o. Litt. 240. 
take  away  the  entry  of  the  disseisee,  because  the  lord  does  not 
come  to  the  land  by  descent,  but  by  escheat,   for   want  of  a 
tenant,  which  can  warrant  his  title  no  longer  than  such  tenant  is 
wanting,  nor  hinder  the  disseisee  from  entry,  v/ho  is  that  tenant. 
But,  if  the  lord  by  escheat  die  seised,  and  the  land  descend  to 
his  heir ;  here  is  a  perfect  descent,  which  shall  take  away  the 
entry  of  the  disseisee.     Also,  his  heu*  upon  such  descent  must 
pay  relief^  which  the  lord  upon  the  escheat  only  was  not  obliged 
to  do. 

If  a  disseisor  die  seised,  and  his  heir  without  heir,   the  dis-  Co.Litt.»4o.a. 
seisee  cannot  enter  upon  the  lord  by  escheat,  because  his  entry 
was  taken  away  by  the  descent  cast  before,  and  then  whoever 
comes  to  the  lands  shall  take  the  benefit  of  it. 

A  man  seised  of  lands  in  fee,  or  in  tail,  upon  condition,  dies  Litt.  §  391. 
seised :  if  the  condition  be  broken  in  his  lifetime,  or  after  the 
lands  descended  to  his  heir,  yet  the  entry  of  the  feoffor,  or  donor, 
or  their  heirs,  is  not  taken  away. 

So,  if  such  tenant  on  condition  be  disseised,  and  the  disseisor  Litt.  §  392. 
die  seised,  and  the  lands  descend  to  his  heir,  the  entry  of  the  Co.Litt.a4o.a. 
tenant  on  condition  is  thereby  taken  away ;  but,  if  the  condition 
be  after  broken,  the  feoffor  or  donor,  or  their  heirs,  may  enter ; 
because  the  condition  went  along  with,  and  was  annexed  and  in- 
corporated in  the  land  into  whose  hand  soever  it  came,  and  the 
feoffor  or  donor  have  no  other  remedy  but  by  entry,  which  is 
their  title,  as  the  tenant  on  condition,  who  is  disseised,  has ;  for 
he  having  a  right,  his  remedy  for  it  against  the  heir  of  the  dis- 
seisor is  by  action  ;  and  till  the  condition  broken,  as  well  the  jW 
proprietatis  as  xhejiis  possessionis  is  in  the  feoffee ;  but,  when  he  is 
disseised,  and  a  descent  cast,  the  heir  of  the  disseisor  has  only 
the  jus  possessionis. 

He  that  hath  title  to  enter  upon  a  mortmain  shall  not  be  bar-  C0.Litt.z40.l1. 
red  by  a  descent,  because  then  he  would  be  without  remedy,  for 

he 
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he  can  maintain  no  action  for  it.  So,  where  a  woman  hath 
title  to  enter  causa  matrimonii  prcelocuti,  no  descent  shall  take 
away  her  entry,  because  she  has  no  remedy  by  action  to  re- 

{a)[Qu.a^      ^  cover  it.  («) 

the  writ  causa  matrimonii  prcclocidi  extends  to  all  degrees  ?    see  the  writ  in  the  Register. 

Booth,  197.    F.N.B.205.] 

Co.Litt.  240.  If  a  man,  seised  of  lands  in  fee,  by  his  last  will  in  writing  de- 

(b)  So,  if  one  vises  them  to  another  in  fee,  and  dies,  whereby  the  freehold  in 

hath  title  to  |^^  -g  ^^^j.  ^^p^j^  ^j^g  devisee,  and  the  heir,  before  any  entry  made 

sent  to  a  ra-  ^y  the  devisee,  enters  and  dies  seised ;  tliis  descent  shall  not  take 

vishment,  a  away  the  entry  of  the  devisee,  because  then  he  would  be  without 

descent  cast      (l)\  remedy,  Ic)  haviuij  never  had  possession. 

shall  not  take    ^  '  ^'  ^  '  ^  ^ 

away  his  entry,  because  he  has  no  other  remedy,  nor  can  maintain  any  action ,  for  it.     Co, 

Litt.  240.  b.     (c)  [The  devisee,  it  seems,  is  not  without  remedy,  for  according  to  Co.  Litt. 

III.  a.,  he  may  either  enter,  or  have  his  writ  ex gravi  querela.  But  see  Ov/.  141.  i  Leon.  209.] 

Litt.  §  393.  If  a  disseisor  die  seised,  and  his  heir  enter  and  endow  his 

mother,  the  disseisee  may  enter  upon   her  for  that  third  part, 

because  she  is  in  in  continuance  of  her  husband's  estate,  and  not 

by  the  heir ;  and  therefore,  as  to  that  third  part,  the  descent  is 

{d)  So,  of  te-    {d)  interrupted  or  defeated ;    but  till  endowment  the  disseisee 

nant  by  the       could  not  enter  upon  any  part,  nor  after  such  endowment  can 

curtesy.  j^g  enter  upon  the  other  two  parts,  because  as  to  them  the  descent 

I  Salk.  241.  p    ^         ■,  .  1  11-1  ^         •/-  , 

was  periect,  and  contmues,  but  as  to  the  third  part,  the  wire  s 

title  was  paramount  to  the  descent. 

Litt.  §  395.  If  a  disseisor  enfeoff  his  father  in  fee,  and  the  father  die  seised 

of  such  estate  which  descends  to  the  disseisor  as  heir,  yet  the  dis- 
seisee may  enter,  because  coming  again  to  the  disseisor,  he  shall 
take  no  advantage  of  the  descent  quia  particeps  criminis ;  bjit  the 
disseisee  may  either  enter  or  have  his  assise  against  him. 

Litt.  §  396.  If  a  man  seised  of  lands  in  fee  hath  issue  two  sons,  and  dies 

Co,  Litt.  242-  seised,  and  the  younger  son  enters  by  abatement,  and  has  issue, 
and  dies  seised,  and  the  lands  descend  to  his  issue,  who  enters ; 
yet  the  eldest  son  or  his  heir  may  enter  upon  them,  because  the 
entry  of  the  youngest  son  shall  be  intended  upon  a  claim  as  heir, 
and  the  eldest  son  claiming  as  heir  likewise,  and  so  by  the  same 
title,  may  enter  upon  him,  or  any  of  his  issue,  be  there  never  so 

Gilb.  Ten.  28.  many  descents.  Also,  the  entry  of  the  youngest  may  be  intended 
to  prevent  others,  and  so  to  continue  it  in  the  family,  and  not 
with  design  to  injure  or  strip  his  brother  of  it;  and  then  his 
brother's  entry  cannot  be  taken  away.  But,  if  the  younger 
brother,  in  this  case,  had  made  a  feoffment  in  fee,  and  the  feolFee 
had  died  seised,  this  descent  had  taken  away  the  entry  of  the 
eldest  brother,  because  the  feoffment  made  title  by  livery  to  the 
feoffee,  and  carried  it  out  of  the  family. 

('o.Litt.242-b.  If  the  younger  brother  of  the  half-blood  enters  by  abatement, 
and  a  descent  is  cast ;  or,  if  the  eldest  brother  hath  issue,  and 
dies,  and  after  his  death  the  younger  brother  or  his  issue  enter, 
and  many  descents  are  cast  in  his  line ;  yet  the  eldest  son,  or  his 
heirs,  may  enter ;  for  though  the  brother  of  the  half-blood  can- 
not be  heir  to  his  eldest  brother,  yet  he  may  by  possibility  b^ 

heir 
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lioir  to  his  father  if  the  eldest  brother  dies  before  actual  poses- 
sion  ;  and  tiierefore  shall  be  presumed  to  enter  only  to  preserve 
the  feud  in  the  same  family,  and  keep  out  strangers,  and  not  in 
opposition  to  the  lineal  heir  of  the  family. 

But,  if  the  elder  brother  had  first  entered,   and  the  younger  Litt.  §  397. 
brother  had  entered  upon  him ;  this  had  been  in  destruction  of 
the  elder  brother's  possession,  and  as  much  a  disseisin  as  hit  had 
been  committed  by  a  stranger,  and  then  his  dying  seised  shall 
take  away  tlie  entry  of  the  eldest  brother,  or  his  issue. 

If  after  the  death  of  the  father  a  stranger  abates,  and  the  Co.Litt.242-b. 
younger  son  enters  on  him,  and  dies  seised;  this  descent  shall 
bind  the  eldest,  because  posscssio  terrce  must  be  vacua  when  the 
youngest  son  enters,  which  here  it  was  not ;  but  his  entry  on 
the  abator  having  no  right,  was  a  disseisin,  and,  by  consequence, 
a  descent  thereon  will  take  away  the  entry  of  the  eldest  brother ; 
for  his  entry  was  a  disseisin,  not  an  abatement. 

Lands  are  given  to  husband  and  wife,  and  the  heirs  of  their  Co.  Litt.  242. 
two  bodies ;  they  have  issue  a  daughter,  and  the  wife  dies,  the  ''•  '^• 
husband  has  issue  a  son  by  another  wife,  who  upon  the  decease 
of  the  father  abates,  and  dies  seised  ;  this  descent  shall  take  away 
the  entry  of  the  daughter,  for  by  the  limitation  in  special  tail, 
the  son  by  another  venter  was  utterly  incapable  of  inheriting 
them ;  and  being  an  estate  which  the  son  could  not  in  any  case 
make  title  to  as  representative  of  the  father,  his  entry  is  an  abate- 
ment; for  the  law  cannot  make  that  charitable  construction  here, 
that  he  entered  to  preserve  the  estate  from  strangers  that  might 
have  abated  upon  the  estate,  since  the  son  himself  is  a  stranger, 
and  could  not  inherit ;  but  in  the  case  of  the  brother  of  the 
half-blood  it  was  otherwise,  because  he  might  have  inherited  his 
father. 

If  a  man  be  seised  of  land  of  the  nature  of  Borough-English,  Co.  Lit.  242, 
and  have  issue  two  sons,  and  die,  and  the  eldest  son,  before  any  243- 
entry  made  by  the  youngest,  enter  into  the  land  by  abatement, 
and  die  seised ;  this  shall  not  tal>ce  away  the  entry  of  the  youngest 
brother,  because  the  eldest  son  shall  be  presumed  to  enter  to 
preserve  the  estate  in  his  family,  which  he  or  his  heirs  may 
some  time  or  otiier,  upon  failure  of  his  brother's  line,  happen  to 
enjoy. 

The  same  law  holds  likewise  in  intrusions  as  well  as  in  abate-  Co.  Litt.  243- 
ment ;  therefore,  if  a  father  makes  a  lease  for  life,  and  hath  issue 
two  sons,,  and  dies,  and  the  tenant  for  life  dies,  and  the  youngest 
son  intrudes,  and  dies  seised ;  this  descent  shall  not  take  away 
the  entry  of  the  eldest,  for  the  reasons  before  given  :  otherwise, 
if  the  father  had  made  a  lease  for  years  only,  because  the  posses- 
sion of  the  lessee  for  years  made  an  actual  freehold  in  the  eldest 
son,  so  that  the  entry  of  the  youngest  cannot  have  such  con- 
struction, but  is  a  disseisin,  because  there  is  no  vacua  po'ssessio. 

If  one  coparcener  enter  into  the  whole,  claiming  it  to  herself,  Co.Litt.24J'a- 
and  take  all  the  profits,  yet  such  entry  shall  be  intended  only  in 
preservation  of  the  estate,  and,  therefore,  a  descent  in  such  case 
shall  not  bind  the  other  sister  as  to  her  moiety :  but,  if  she  dis- 
seise 
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seise  the  other,  after  both  have  entered,  and  die  seised,  there, 
such  descent  will  take  away  the  entry  of  the  eldest,  or  her  issue. 

Co.Litt.343.b.  So,  if  such  coparcener  enter,  claiming  the  whole,  and  make  a 
feoffment  in  fee,  and  take  back  an  estate  to  her  and  her  heirs, 
and  have  issue,  and  die  seised ;  this  descent  shall  take  away  the 
entry  of  the  other  sister,  because  the  feoffment  leaves  no  room 
for  a  presumption  that  her  entry  was  to  preserve  the  estate  of 
the  other  sister;  and  in  the  other  case,  the  claiming  of  the  whole 
only  makes  the  abatement  as  to  her  sister's  moiety ;  for  if  one 
coparcener  enters  generally,  and  takes  the  profits,  this  shall  be 
accounted  in  law  the  entry  of  them  both,  and  no  devesting  of  the 
sister's  moiety. 

Litt.  §  407,  If  an  infant  disseise  one,  and  alien  in  fee,  and  the  alienee  die 

4o8'  seised,  and  the  lands  descend  to  his  heir,  the  infant  being  under 

age,  the  entry  of  the  disseisee  is  taken  away ;  but,  if  the  infant 
disseisor  enter  upon  the  heir  of  the  alienee,  as  he  may  well  do, 
not  being  bound  by  his  alienation  made  under  age,  then  may  the 
disseisee  enter  upon  him,  because  the  descent  to  the  heir  of  the 
alienee,  which  took  away  the  entry  of  the  disseisee,  is  now 
avoided,  and  the  infant  disseisor  may  enter  at  any  time  within  or 
after  full  age. 

Litt.  §  409.  So,  if  a  disseisor  make  a  feoffment  in  fee,  upon  condition,  and 

the  feoffee  die  seised,  this  gains  a  right  of  possession  to  his  heir, 
and  takes  away  the  entry  of  the  disseisee.  But,  if  the  disseisor 
enter  for  the  condition  broken,  then  is  the  descent  defeated,  and 
the  entry  of  the  disseisee  revived,  because  the  disseisor  is  then  in 
of  his  defeasible  estate,  having  only  a  naked  possession  without 
any  right. 

Co.Litt.248.b.       A  civil  death,  as  entry  into  religion,  does  not  take  away  an 

Gilb.  Ten.  34.  entry,  for  this  was  the  voluntary  act  of  the  ancestor  ;  and  though 
there  be  a  descent  cast  upon  it,  yet  it  is  not  such  a  descent  as 
came  by  the  act  of  God,  and  therefore  shall  not  take  away  the 
entry  of  the  disseisee. 

Litt.  §411.  It  I  demise  lands  to  a  man  for  years,  and  am  disseised,  and 

my  termor  ousted,  and  the  disseisor  dies  seised,  and  a  descent  is 
cast,  I  cannot  enter,  but  my  lessee  may,  because  his  entry  is 
only  to  regain  his  term,  and  leaves  the  freehold  and  fee  in  the 
heir  by  descent,  as  it  was  before. 

CoXitt.  249.a.  So,  such  descent  shall  not  take  away  the  entry  of  tenant 
by  elegit,  statute-merchant,  ^r.  for  these  are  only  particular 
interests,  of  which,  as  of  a  term  for  years,  there  can  be  no 
dying  seised,  or  descent  thereof  to  the  heir;  but  the  freehold, 
which  did  descend,  they  leave  as  it  was  before,  in  the  heir  by 
descent. 

Co.  Litt.  249.        In  the  times  of  domestick  war,  when  the  courts  of  justice  are 

Litt.  §  412.  shut,  a  descent  shall  not  take  away  an  entry,  though  the  disseisin 
were  in  times  of  peace ;  for  then  the  disseisee  would  be  without 
all  remedy,  there  being  no  courts  open  wherein  to  bring  his 
action.  Also,  the  descent,  which  is  an  act  of  law,  can  give  no 
right,  when  the  law  itself  is  silent.  But  in  the  times  of  foreign 
war  only,  a  descent  shall  take  away  an  entry ;  for  to  encourage 

entei-prising 
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enterprising  in  such  war  was  this  privilege  chiefly  given  to  tlie 
heir  of  the  disseisor. 

No  dying  seised  of  a  bishop,  abbot,  dean,  parson,  Sfc.  where  Co.  Litt.  250. 
the  lands  come  to  his  successor,  shall  take  away  an  entry;  for  Litt.  ^243. 
the  successor  comes  in  by  his  own  act;  ||it  is  by  his  own  con-  Gilb.  Ten.  36. 
current  act  that  he  comes  to  be  installed  into  the  rights  of  his 
predecessor,  and  therefore  he  can  have  no  more  than  he  had ; 
and  since  the  predecessor  had  a  naked  possession,  and  not  the 
jus  possessionis,  the  successor  can  have  no  more.  Besides,  the 
successor  pays  no  relief,  unless  by  grant  or  prescription :  for 
ecclesiastical  lands  were  not  relieved  into  the  hands  of  the  lord 
for  want  of  a  tenant,  being  given  in  free  alms,  or  to  do  service 
by  proxy ;  and  since  the  lands  are  not  relieved  into  the  hands 
ot  the  successor  for  a  consideration  paid,  he  doth  not  acquire  a 
right  of  possession.  Besides,  there  was  no  reason  to  encourage 
the  predecessor  to  dare  in  war,  who  either  went  not  at  all,  or 
else  by  proxy ;  and  therefore  no  reason  such  succession  should 
get  a  right  of  possession.  H 

(H)   Whose    Entry    is   preserved   notwithstanding   a 

Descent. 

A  S  to  infants  and  {a)  feme  coverts,  their  entry  is  not  taken  Gilb.  Ten,  32, 
away  by  a  descent,  by  reason  of  their  weakness  and  inca-  Litt.  §  402, 
paclty  to  claim,  which  is  not  imputed  to  them.  Y°"'*  f         \  ' 

is  disseised,  and  after  her  husband  dies  she  takes  another  husband,  and  then  the  descent  hap- 
pens ;  this  descent  shall  take  away  the  entry  of  the  feme,  for  she  had  once  an  opportunity  of 
entering,     i  Salk.  241. 

If  a  man  seised  of  lands  in  fee  dies,  his  wife  privevient  e?isemt  Co.Litt.345.b. 
liDifh  a  son,  and  a  stranger  abates,  and  dies  seised;  and  after, 
the  son  is  born,  he  shall  be  bound  by  the  descent,  because  at 
the  time  of  the  descent  he  had  no  right  to  enter,  not  being  then 
VI  esse,  and,  by  consequence,  had  no  wrong  then  done  him ;  and 
the  lord  had  none  to  avow  upon  for  his  services  at  the  time  of 
the  descent. 

JB.  tenant  in  tail  enfeoffs  A.  in  fee,  who  hath  issue  within  age,  Co.Litt.  246.0, 
and  dies,  B.  abates  and  dies  seised,  the  issue  of  A.  being  still 
within  age;  this  descent  shall  bind  the  infant;  because  the  issue 
in  tail  is  remitted  to  his  former  and  elder  right,  which  is  to  be 
preferred  before  the  defeasible  title  of  the  discontinuee's  heir. 

If  a  feme  sole  seised  of  lands  in  fee  be  disseised,  and  then  take  Co,  Litt.  246. 
husband,  and  the  disseisor  die  seised,  and  a  descent  be  cast,  this  ^-  ^* 
shall  take  away  the  entry  of  the  wife  after  her  husband's  death, 
because  being  disseised  when  she  was  sole,  she  might  have  en- 
tered, and  her  taking  a  husband,  who  would  not  enter,  was  her 
own  act  and  folly  :  but,  if  she  were  under  age  at  her  mariage,  the 
privilege  of  her  infancy  then,  and  coverture  after,  shall  preserve 
her  right  of  entry,  though  a  descent  be  cast. 
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Litt.  ^405.  If  a  descent  be  cast,  this  sliall  bind  a  jierson  non  compos,  ^c» 

^?- ^ji^-  247-  but  not  his  heir,  because  if  any  action  should  be  brought  against 
ijiiD.  len.  32.  I  f.  r-  1  •  1  T  1  1  1        1 

[F.  X.  B.  202.  '^"^     person  alter  recovery  01  his  understanding,  he  could  only 

aBi.C0u1.391.  plead  his  insanity  in   excuse  at  the  time  of  such  descent:  and 

Cro.Eliz.398.]  the  law  does  not  permit  a  man  to  stultify  himself. 

C0.Litt.259. a.       A  descent  cast,  during  imprisonment,  shall  not  bind,  because 

Litt.$  436.  during  such  confinement  he  cannot  be  supposed  to  know  of  the 

were  at  larire  "^^cent,  and,  by  consequence,  not  capable  or  taking  any  measure 

when  he  was  to  prevent  it. 

disseised,  and  the  descent  be  cast  during  his  imprisonment,  this  descent  shall  bind.     Co.  Litt- 

Litt.  $439,  So,  a  descent  cast,  during  the  absence  of  one  in  foreign  parts, 

a6o  261°'^^"'  ^^^^^  "°^  hmi\,  but  that  on  his  return  he  may  enter,  because  he 

cannot  be  supposed  to  know  his  affairs  at  home,  or  to  take  such 

ways  as  might  secure  it :  but,  if  he  were  within  the  realm  at  the 

time  of  the  disseisin,  or  at  the  time  of  the  dying  seised,  then  a 

descent  cast,  though  in  his  absence  after,  shall  bind,  because  he 

might  be  presumed  to  have  had  conusance  of  it,  and  therefore 

ought  to  have  taken  care  to  prevent  it  before  his  departure,  or 

before  the  death  of  the  disseisor. 

Litt.  $443.  If  an  abbot  of  a  monastery  die,  and  during  the  vacation  a  dis- 

'         ^^^'   seisin  be  committed,  and  a  descent  cast  before  the  election  of  a 

new  abbot,  this  shall  not  bind  his  entry  after,  because  there  was 

no  person  during  the  vacation  that  could  make  continual  claim, 

(the  convent  being  in  law  all  dead  persons,)  and  therefore  there 

can  be  no  laches  imputed  to  any. 


(I)  How  the  Entry  may  be  preserved  by  continual 
Claim :  And  herein, 

1.   Of  the  Nature  of  continual  Claims  and  the  Effects  of  it. 

Litt.  $414.       ^ONTINUAL  claim  is  where  a  man,  who  hath  a  right  and 

Gilb.  Ten.  zz-  title  to  enter  into  any  lands  or  tenements,  whereof  another 

is  seised  in  fee  or  in  tail,  makes  continual  claim  to  them  before 
the  person  dies  seised  thereof;  the  etfect  of  which  is,  that,  not- 
withstanding any  descent  cast  after,  yet  he  who  made  such  con- 
tinual claim  may  enter,  because  he  hath  done  all  that,  perhaps, 
he  could  or  durst  do  to  regain  his  possession,  and  so  no  default 
being  in  him,  his  right  of  entry  remains  as  it  was  before,  not- 
withstanding any  descent. 

Litt.  §415.  If  tenant  for  life  alien  in  fee,  he  in  reversion  or  remainder  may 

enter  on  the  alienee,  or  make  continual  claim  to  the  land  before 
the  dying  seised  of  the  aUenee,  and  then  he  may  enter  at  any 
time  after  his  death,  though  a  descent  be  cast. 

I«itt.  $  416.  Lands  are  let  for  life,  remainder  for  life,  remainder  in  fee; 

tenant  for  life  aliens  in  fee,  and  the  remainder-man  for  life 
makes  continual  claim  before  the  death  of  the  alienee,  and,  then 

^  the 
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the  alienee  dies  seised,  and  then  the  remainder-man  for  life  dies 
likewise  before  any  entry ;  yet  in  this  case  he  in  the  remainder 
in  fee  may  enter  by  virtue  of  the  continual  claim  made  by  the 
remainder-man  for  life ;  for  since  the  efficacy  of  this  continual 
claim,  if  there  had  been  a  subsequent  entry  made  by  the  re- 
mainder-man for  life,  would  have  extended  to  the  remainder  in 
fee  by  revesting  that  too ;  it  is  but  reasonable  to  allow  the  re- 
mainder-man in  fee  a  power  of  entry  under  such  continual  claim, 
especially,  since  by  reason  of  the  intermediate  remainder  he 
himself  could  not  make  continual  claim. 

2.   What  is  necessary  to  a  coniiiuial  Claim  to  malce  it  effectual. 

If  a  man  hath  cause  to  enter  into  lands  lying  in  several  towns  Litt.  ^17. 
in  the  same  county^  and  enter  into  parcel  in  one  town  only  in  the 
name  of  all  the  rest,  this  shall  be  sufficient  to  secure  his  entry 
into  all  the  rest. 

But,  if  the  lands  lie  in  tvoo  counties^  the  entry  must  be  in  each,  Co.  Litt.  252. 
because  the  attestation  of  both  facts,  if  controverted,  must  be  by 
the  pares  of  each  county. 

If  three  men  disseise  me  severally  of  three  several  acres  of  land  Co.Litt.zja.b. 
in  one  county,  and  I  enter  into  one  acre  in  the  name  of  all  the 
three  acres,  this  is  good  for  no  more  than  that  one  acre ;  because 
each  disseisor  made  a  distinct  entry,  which  being  distinct  acts 
of  notoriety,  require  distinct  solemnities  to  defeat  them :  like- 
wise, each  having  an  independent  possession,  an  entry  upon  one 
of  them  can  never  affect  the  rest,  so  as  to  destroy  their  separate 
possessions. 

So,  if  one  man  disseise  me  of  three  acres  of  ground,  and  de-  Co.Litt.a^z.b. 
vise  them  severally  to  three  persons  for  their  lives,  my  entry  4Leon.  Hol- 
upon  one  lessee  in  the  name  of  the  whole  will  only  revest  what  /I"   "^S  i'P" 
belongs  to  that  lessee ;  tor  where  there  are  different  tiveries  there 
must  be  different  acts  of  notoriety  to  overthrow  them,    and, 
therefore,  a  different  entry  must  be  made  on  each  tenant  of  the 
freehold. 

But,  if  the  disseisor  had  demised  the  three  acres  severally  to  4  Leon.  Co. 
three  persons  fov  years,  then  an  entry  upon  one  of  the  lessees  in  Litt.  25  s.  b. 
the  name  of  all  the  three  acres  would  have  recontinued  and  re-  L^f|!^'^°^ol 
vested  all  the  three  acres  in  the  disseisee ;  for  though  they  are  ^^-^^  Cheney, 
different  demises,  yet  being  all  terms  for  years,  they  are  not 
different  liveries  to  be  defeated  hy  distinct  entries,  and,  therefore, 
one  entry  will  suffice  to  regain  the  possession  from  the  disseisor 
by  overthrowing  his  entry  by  an  act  of  equal  notoriety. 

I  am  disseised  by  the  same  person  of  one  acre  at  one  time,  and  Co.Litt.aja.b. 
of  another  acre  in  the  same  county  at  another  time ;  in  this  case 
my  entry  into  one  of  them  in  the  name  of  both  is  good ;  for 
though  there  are  two  entries,  yet  it  is  but  one  continued  act  of 
wrong,  and  but  one  possession  is  gained,  for  which  but  one  assise 
lies ;  therefore  one  entry  of  the  disseisee  is  an  act  of  sufficient 
notoriety  to  revest  the  possession  of  both  acres. 

Vol.  II.  Uu  If 
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Co.Litt.252.b.  If  one  clisseise  me  of  two  several  acres  in  one  coiinty,  and  I 
enter  into  one  of  them  generally,  without  saying  in  the  name  of 
both,  this  bhall  revest  only  that  acre  where  entry  is  made ;  for 
the  intent,  which  is  the  rule  to  judge  of  a  man's  actions,  appear- 
ing to  extend  no  farther  than  that  one  acre,  shall  not  be  enlarged 
to  revest  the  possession  of  the  other. 
Co.  Litt.  352.  Livery  within  view  and  entry  afterwards  is  equal  to  an  entry 
Litt.  ^4i9>       on  the  land  itself,  and  if  a  man  cannot  enter  for  fear  of  an  out- 

-A^o,  Azi.  raije,  yet  it  is  good.     So  also,  a  claim  within  view  is  good  when 

3  Inst.  483.  ^  '  ''p  »  c      •       \  IIP  '^  1     1   • 

a  man  tears  to  enter ;  tor  m  the  case  botli  ot  entry  and  claun  a 

man  ought  to  take  possession  where  he  can,  because  it  is  the 

change  of  possession  makes  the  notoriety  in  both  cases.     But, 

if  the  disseisor  menace  to  hurt  the  person  that  has  right,  then 

the  law  allows  him  to  make  his  claim  as  near  the  land  as  he 

dares  to  come. 

'Co.Litt.253.b.       But  every  apprehension  of  danger  will  not  warrant  a  claim 

-2  Inst.  483.       within  view ;  for  if  a  man  tears  the  burning  of  his  houses,  or  the 

taking  away  or  spoiling  of  his  goods,  this  is  not  a  sufficient 

ground  to  warrant  a  claim  within  view;  because  if  he  should 

suffer  what  is  threatened,  he  may  recover  what  he  loses,   or 

damages  to  the  value,  without  any  corporal  hurt. 

Co.Litt.253.b.       The  apprehension,   then,   that  will  justify  a  man's  claiming 

s.  Inst.  483.       within  view,  must  be  of  the  person's  lying  in  wait  with  weapons, 

or  by  words  menacing  to  beat,  maim,  or  kill  the  pason  that  offers 

to  enter ;  as  also  the  Jear  of  imprisonmetit ;  for  the  law  will 

never  oblige  a  man  to  hazard  his  person  in  such  a  manner  as 

may  render  him  unfit  to  serve  his  country,  when  he  may  re- 

-cover  his   right  without   such  danger,   viz.  by  making  claim 

within  view. 

In  pleading,  the  disseisee  must  shew  some  just  cause  of  fear, 
that  the  court  may  judge  of  the  reasonableness  of  an  appre- 
hension of  danger  to  his  person  ;  but  in  a  special  verdict,  if  the 
Jurors  find  that  the  disseisee  did  not  enter  for  fear  of  corporal 
hurt,  it  is  sufficient,  and  it  shall  be  intended  they  had  evidence 
for  what  they  find. 

3.  Of  the  Time  in  *which  it  is  to  be  made. 

Co.  Litt.  237.  In  ancient  times,  if  the  disseisor  had  been  in  long  possession, 
b.  254.  b.  i\iQ  disseisee  could  not  have  entered  upon  him :  so,  if  the  feoffee 
of  the  disseisor  had  continued  a  year  and  a  day  in  quiet  posses- 
sion, the  disseisee  could  not  have  entered  upon  him ;  tor  the 
disseisee's  neglect  of  entry  for  that  time  formed  a  presumption, 
that  either  he  had  no  right  in  the  lands,  or  that  he  relinquished 
it,  especially  in  the  case  of  the  feoffee  of  the  disseisor,  because  he 
came  in  by  a  legal  conveyance  and  the  solemnity  of  livery,  which 
gave  notice  to  the  disseisee,  in  whom  the  possession  was,  so  that 
he  might  have  entered  on  the  feoffee  immediately,  and  recovered 
the  possession. 
l.itt.  $427-  l^ut  the  law  has  been  altered  in  this  point;  for  if  a  man  is 

CoXitt.ajj.a.  now  disseised,  and  the  disseisor  continues  in  possession  for  forty 

years 
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years  without  any  claim  made  by  the  disseisee  ;  yet,  if  the  dis-  [By  stat. 
seisee  at  last  make  his  claim  before  the  death  of  the  disseisor,  it  *^  ^^-  ^-  'r  j*^* 
shall  secure  his  entry  for  a  year  and  a  day  after  such  claim  made,  n^ake'entrv 
to  be  computed  from  the  day  of  the  claim  inclusive,  notwith-  upon  any 
standing  any  descent  cast  in  that  time.     But,  if  he  suffers  the  laiuls,  but 
year  and  day  after  the  claim  made  to  elapse,  then  a  descent  alter  ^^'thin  twenty 
will  bind  him  ;  and  so  toties  quoties  after  a  year  and  a  day  after  j.j„'j^^  shall  first 
any  claim  made,  a  descent  will  conclude  his  entry.  accrue.  And 

by  Stat.  4  Ann. 
c.  i6.  ^  1 6.,  no  claim  or  entry  upon  any  lands,  Sec.  shall  be  sufficient  to  avoid  a  fine  levied  of 
such  lands,  or  to  satisfy  the  statute  of  limitations,  unless  an  action  be  commenced  within  on© 
year  after,  and  prosecuted  with  effect.] 

II The  notion  of  the  laches,  in  not  claiming  for  a  year  and  a  Litt.  §  421. 
day,  is  taken  out  of  the  feudal  law ;  so  are  the  express  words  of  425-  Gilb. 
Frederick,  touching  the  tenant's  claim  of  his  lands  from  his  lord.  '^^"^  ^^' 
Prceterea,  siquis  infeudaius  major  quatuordecim  annis  ma  inairia 
vel  negligenfia  per  annum  et  diem  steterit,  quod  feudi  invedituram 
a  propria  domino  non  petierit,  transacto  hoc  spatio,  feudum  amittaf. 
Digest.  Feud.  li.  2.  tit.  ^k^.  fo.  543.  Yigelius,  241.  255 — 478. 
And  the  reason  why  this  time  of  a  year  and  a  day  seems  to  be 
set  by  the  feudal  law,  is,  because  the  services  appointed  seem  to 
be  annually  completed ;  and,  therefore,  that  Mas  the  time  for 
the  vassal  to  claim  from  his  lord ;  and  the  same  time  that  he 
had  to  claim  from  his  lord,  he  had  to  claim  from  any  disseisor 
for  the  uniformity  of  the  law ;  and  that  the  lord  might  know 
who  was  the  person  that  he  might  take  for  his  tenant,  and  that 
the  lord  might  receive  his  feudal  fruits  from  the  heir,  in  case  the 
disseisor  died.  And  if  the  tenant  lost  the  whole  feud,  in  case  he 
did  not  claim  within  a  year  and  a  day,  it  is  fit  he  should  lose  the 
right  of  possession,  in  case  he  neglects  his  claim  upon  the  dis- 
seisor in  the  same  space,  that  the  heir  may  be  in  peace,  and  that 
the  lord  may  receive  him  as  his  tenant.  For  that  was  by  the 
ancients  thought  to  be  a  violent  presumption  of  dereliction,  both 
in  the  one  case  and  the  other.  But  our  law,  since  it  gives  a 
distress  for  all  feudal  duties,  doth  not  presume  the  feud  derelict, 
in  case  feudal  services  are  not  paid,  since  the  lord  has  a  power 
to  compel  the  payment ;  and  therefore  the  law  doth  not  induce 
any  forfeiture  in  that  case.  But  the  law  gives  the  right  of 
posession  to  the  heir,  in  case  the  disseisee  doth  not  claim  within 
the  space  mentioned,  because  there  the  presumption  remains  of 
the  dereliction  of  the  disseisee,  since  the  entry  or  action  is  the 
only  way  that  he  has  to  obtain  possession.  But,  if  the  disseisee 
enters  within  a  year  and  day  before  the  descent  cast,  though 
there  were  twenty  mean  disseisins ;  yet  the  entry  is  not  taken 
away ;  for  there  can  be  no  jus  possessionis  in  the  heir,  if  the 
disseisee  has  contmued  the  possession  by  those  solemn  acts  that 
the  law  requires,  and  within  the  time  that  the  law  builds  a  pre- 
sumption of  a  dereliction,  if  the  disseisee  neglects  his  entry. 
But,  if  the  disseisor  at  common  law  had  kept  possession  forty 
years,  and  the  disseisee  had  entered  but  half-a-year  before  his 
death,  yet  in  that  law,  as  Littleton  remarks,  the  heir  had  not 

Uu  2  gained 
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gained  the  right  of  possession,  because  no  dereliction  can  be 
presumed  if  the  disseisee  claims  within  the  time  prescribed  by 
the  law.  And  if  the  law  cannot  presume  that  the  disseisee  has 
deserted  the  right  of  possession,  it  cannot  be  transferred  to  the 
heir  of  the  disseisor ;  nor  ought  the  lord,  in  such  cases,  to 
accept  of  his  services  from  such  heir.  Nay,  Coke  says  that  the 
feoffee  of  the  disseisor  that  comes  in  by  title  after  a  year  and  a 
day  was  expired,  was  anciently  held  to  have  right  of  possession, 
and  to  put  the  disseisee  to  his  writ  of  entry,  because  they  come 
in  by  title ;  and  for  quiet  of  purchasers,  this  non-claim  for  a 
year  and  a  day  was  held  a  dereliction.  Hence  writs  of  entry 
against  the  feoffee  in  the^;fr  4'  cui.  But  this  was  not  held  so  in 
respect  of  disseisors,  because  they  themselves  being  the  wrong 
doers,  had  no  law  in  their  favours,  lest  it  should  encourage  such 
injuries.  But  afterv/ards,  as  feoffinents  became  more  secret,  and 
nothing  paid  to  the  lord,  then  they  thought  it  too  hard  such 
feoffments  should  alter  the  right  of  possession,  and  therefore 
they  construed  the  feoffee  that  came  in  by  his  own  act,  to  be  a 
wrong  doer,  and  not  to  alter  the  right  of  possession,  but  the 
heir,  for  the  reasons  aforesaid,  was  left  as  before.  || 
Litt.  ^  428.  The  rules  of  law  concerning  continual  claim,  and  the  effects 

Co.Litt.  255,    of  it,  hold  as  well  in  relation  to  abators  and  intruders,   their 
^•^  '  donees  and  feoffees,  as  in  relation  to  disseisors,  their  donees  and 

feoffees,  and  for  the  same  reasons. 
Litt.  $  426.  If  the  disseisor  dies  seised  within  a  year  and  a  day  after  the 

disseisin,  and  before  any  entry  by  the  disseisee,  this  gives  a  right 
of  possession  to  the  heir,  because  when  the  disseisee  yields  up 
the  possession  peaceably,  the  presumptive  right  is  in  the  dis- 
seisor, and  the  year  and  day  which  should  aid  the  disseisee  in 
such  case  shall  be  taken  only  from  the  time  of  the  claim  made 
by  him,  not  from  the  time  the  title  of  entry  accrued  to  him ; 
and  therefore,  it  is  adviseable  for  the  disseisee  to  make  his  claim 
as  soon  after  the  disseisin  as  he  can. 
.nH.  8.  c,  :,3.        Since  Littleton  wrote,  an  alteration  as  to  the  entry  of  the  dis- 
Co.Litt.  238.    seisee  on  the  death  of  the  disseisor  has  been  niaiie  by  32  H.  8. 
<^'  33-  fc*y  which  it  is  enacted,   "  That  except  such  disseisor  hath 
"  been  in  the  peaceable  possession  of  such  manors,  lands,  S^c. 
"  whereof  he  shall  die  seised,  by  the  space  of  five  years  next 
"  after  such  disseisin,  &,c.  without  entry  or  continual  claim,  <§r. 
"  that  such  dying  seised,  c^r.  shall  not  take  away  the  entry  of 
"  such  person  or  persons,  ^r." 
Co.Litt. 23 8. a.       But  still  after  the  five  years,  continual  claim  must  be  made  as 
at  the  common  law,  since  the  statute  which  is  introductive  of  a 
nev/  law  does  not  provide  for  it  after  the  five  years. 
Co.Litt.  338.  a.       It  is  said  that  abators  and  intruders  are  not  v.ithin  the  statute, 
Plow.  47.  a.       because  it  is  penal,  and  extends  only  to  a  disseisor  in  express 
words,   winch  was  the  most  common  mischier,   Sf  ad  ea  qua 
frequentins  acciduntjura  adaptantur, 
Co.  Litt.  238.         I'he  feoffee  of  a  disseisor  for  the  same  reason  is  held  to  be  out 
a.  256.  a.  of  this  statute;  but  in  respect  of  the  disseisor  himself  the  statute 

is  construed  with  that  latitude  which  may  best  preserve  the  an- 
cient 
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eient  right ;  therefore,  though  the  statute  speaks  of  him  that  at 
the  time  of  such  descent  had  title  of  entry,  or  his  heirs,  yet  the 
successors  of  bodies  politick,  so  they  be  confined  to  a  disseisin, 
are  within  the  remedy  of  this  act;  for  the  statute  extends  clearly 
to  the  predecessor's  bein.<>  disseised,  and,  consequently,  without 
naming  tiie  successor,  extends  to  him,  for  he  is  the  person  that 
at  the  time  of  such  descent  had  title  of  entry. 

If  a  man  make  a  lease  for  life,  and  the  lessee  be  disseised,  and  C0.Litt.a38.a1.. 
the  disseisor  die  seised  within  five  years,  the  lessee  for  life  may  Plo^^-  47-  »• 
enter;  but,  if  he  die  before  he  enters,  it  is  said  the  entry  of  the 
reversioner  is  not  lawful,  because  his  entry  was  not  lawful  upon 
the  disseisor  at  the  time  of  the  descent,  as  the  statute  speaks. 
But,  if  lessee  for  life  had  died  first,  and  then  the  disseisor  had 
died  seised,  he  in  reversion  had  been  within  the  remedy  of  the 
statute,  because  he  had  title  of  entry  at  the  time  of  the 
descent,  and  so  within  the  express  letter  of  the  statute,  though 
he  was  not  the  immediate  disseisee.  The  same  law  of  a 
remainder. 
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T^ETINUE  is  an  action  that  lies  for  the  recovery  of  goods 
and  chattels,  though  the  party  came  to  the  possession  of 
them  by  (a)  lawful  means,  as  by  baihnent,  borrowing,  or  pledg-  (a)  It  lies 
ing ;  and  in  this  action  the  plaintiff  is  to  recover  the  thing  in   against  a  man 
specie,  or  the  value  of  it,  and  also  {b)  damages  for  the  detainer,      o-oods  either 
by  delivery  or  finding.    Co.  Litt.  a86.     Roll.  Rep.  128.     I|F.  N.  B.  138.   E.Willes's  Rep.  118. 
It  is  said,  that  this  actioji  docs  not  lie  if  the  plaintiff  has  not  the  general  or  special  pro- 
perty at  the  time  of  bringing  it ;  as,  if  the  defendant  took  the  goods  as  a  trespasser ;  for,  by 
the  trespass  the   j)roperty  of  the  goods   is   divested.     Com.  Dig.  tit.  Detinue   (D),   cited. 
6  H.  7.  9.  a.  jjer  Brian.    JSut  qu.  of  this  position,  and  see  what  is  said  by  Vavasor  to  the  con- 
trary, in  the  same  case;  and  see  also  the  reasoning  0?  Anderson  and  Warbcrton  in  Bishop  v. 
Montague,   Cro.  El.   824.,  to  the  same  effect,  but  applied  to  the  action  of  trover;    and 
the  final  resolution  of  the  court  in  that  case  in  Cro.  Ja.  50.||     {b)  2  H.  6.  15.     Ro.  Abr.  575. 
Rast.  Entr.  218. 

But,  as  in  this  action  the  defendant  was  allowed  to  (c)  wage  (c)  For  this 
his  law,  (for  it  was  thought  but  reasonable  that  the  bailor  trusting  vide  tit.  IVager 
to  the  bailee's  honesty  and  intesrity  at  first,  should  also  trust  to  'f,.^^^' 
nis  oatn  m  a  court  or  justice,  smce  the  restitution  might  nave  j^oor  481. 
been  secret,)  and  this  was  [d)  found  exceeding  inconvenient,  (it  Cro.  Ja.  244. 
being  often  experienced  that  those,  who  v/ere  so  dishonest  as  to  Yelv.  178. 
retain  the  goods  of  another,  would  generally  purge  themselves  (^)  ^'"'<?tit. 
on  their  oaths,)  the  action  of  [e)  trover  and  conversion  was  sub-  Conversion. 
stituted  in  the  place  thereof,   which   being  the  action   usually 
made   use  of  at  this  day  in  those  cases,    I  shall  but  briefly 
consider, 

U  u  3  (A)  By 
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(A)  By  and  against  whom  Detinue  lies, 

(B)  For  what  Things  it  may  be  brought. 
11(C)  The  Pleadings  and  Evidence. 

(D)  The  Judgment.ll 


(A)  By  and  against  whom  Detinue  lies. 

Ro.  Abr.  607.  TF  a  bailee  deliver  the  goods  to  another,  he  shall  have  an  action 
(a)  A  man  that  ^f  detinue  against  him  («),  because  he  hath  his  possession, 
and  limited  ^^^  undertakes  for  the  custody,  and  the  original  bailor  may  have 
property,  as  a  his  action  against  either  of  them,  because  in  him  is  the  property, 
carrier  that  which  both  are  bound  to  answer  to  him. 
hath  goods 

delivered,  or  a  sheriff  by  Jieri  facias,  shall  have  this  action  against  a  stranger  that  takes  away 
the  goods,  because  they  are  answerable  in  damages  to  the  absolute  owner,  a  Bulst.  311. 
Sid. 438.  Mod.30.  aSand.47,  aKeb.jSS.  Yeiv.44.  Cro.Ja.73.  Dyer,98,99.  Lev.  282. 
Vent.52.   Danv. Abr.  20.  pi. 4,  5. 

Sid.  438.  If  A.  takes  the  goods  of  C,   and  B.  takes  them  from  A., 

C.  shall  have  his  action  against  A.  or  B.  at  his  election,  because 
both  damnified  C.  in  their  taking. 
Sid.  172.  Keb.  If  a  man  detains  the  goods  of  a  feme  covert  which  came  to  his 
641.  Noy,  70.  hands  before  marriage,  the  husband  can  {b)  only  bring  detinue, 
Yd'  ^^t  because  the  law  transfers  the  property  to  the  husband;  but  both 
(3)  So,  if  CToods  shall  join  in  trover,  because  the  wTong  was  originally  commenced 
cometoafeme  at  the  time  when  the  wife  was  sole;  and  if  such  injury  be  pu- 
coveit  before  nished,  the  wile  herself,  who  received  this  injury,  must  be  party 
tinue^fies  ^^'  ^'^  ^^^  action,  and  the  wife's  demand  is  sufficient  to  prove  a  con- 
a^ainst  the  version  in  the  defendant,  since  one  of  the  parties  to  the  action 
husband  only,  is  denied  the  goods;  but,  if  the  possession  be  laid  in  both  it  is  ill, 
but  trover  and  because  if  both  were  possessed,  the  law  will  transfer  in  point  of 
Sr^ains"        ownership  the  whole  interest  to  the  husband. 

both,  because  both  were  concerned  in  the  trespass.  Ro.  Abr.  607.;  but  for  this  I'iWe  title 
Trover  and  Conversion. 

9H.6.58.b.  6o-  If  ^.  delivers  goods  to  B.  to  be  delivered  over  to  C,  either^. 
Ro.  Abr.  606.    or  C.  may  have  detinue  against  B. ;  for  not  delivering  them  over, 

according  to  the  undertaking,  is  an  injury  done  each  of  them. 

I  Ro.  Abr.  tit.        ||If  the  bailee  of  goods  die,  this  action  will  not  lie  against  his 

«'m«e,(D)     personal  representative,  unless  he  takes  possession  of  them,  for 

Abr'.  Betinue '  ^^^  g^^^  ^f  the  action  is  the  detainer.     But,  if  after  the  death  of 

debkm,  p.  19.  the  bailee  a  stranger  take  possession  of  them,  it  will  lie  against 

him.jl 
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(B)  For  what  Things  it  may  be  brought. 

J T  has  been  [a)  holden  formerly,  that  detinue  will  not  lie  for  («)7H.4.3.b, 
money,  unless  in  a  box  or  bag,  nor  for  corn  out  of  a  sack,  ^°*  p";  *^^' 
because  these  things  have  no  mark  whereby  they  may  be  known  jyxoor  794. 
in  order  to  be  re-delivered  to  the  plaintiff.  N.  Dyer,  %%. 

2  Bulst.  308.    Ro.  Rep.  59,  60.    Litt.  Rep.  242.    N03',  la. 

It  seems,  however,  clear,  that  if  a  man  lends  a  sum  of  18H,  6.  20.  b, 
money  to  another,  detinue  does  not  lie  for  it,  but  he  must  bring  ^^-  -^^r.  606. 
debt  on  the  contract,  or  assumpsit. 

So,  where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  Cro.Eliz.867.. 
price,  and  a  day  for  the  payment^  and  the  buyer  takes  them 
away,  detinue  does  riot  lie,  but  an  assumpsit  for  the  money,  be- 
cause the  property  was  changed  by  a  lawful  bargain,  and  by  that 
bargain  the  buyer  was  to  convert  the  goods  before  the  money 
was  due.  But,  if  a  man  comes  to  buy  goods,  and  they  agree 
on  a  price  for  present  vioiiey^  and  the  buyer  takes  the  goods 
away  without  payment,  detinue  hes,  because  the  property  is  not 
altered ;  and,  therefore,  the  taking  away  the  goods  without  pay- 
ment of  the  money  is  an  injurious  taking,  for  which  the  action 
lies.  And,  if  a  man  sell  goods  on  payment  of  money  on  a  day 
to  come,  and  the  money  be  paid,  and  the  goods  not  delivered, 
detinue  lies,  because  the  property  is  in  the  buyer. 

Detinue  lies  for  writings  in  a  box,  or  for  writings  themselves  Co.  Litt,  286. 
though  not  in  a  box,  and  though  the  date  be  not  mentioned,  or  J.^^\^'  ^^' 
the  delivery  of  the  writings,  as  a  deed.    And  it  lies  for  a  husband  /^^  'j^^  detinue 
and  wife  for  a  deed  by  which  an  annuity  is  granted  to  the  wife,  of  charters,  if 
for- every  man  that  has  a  property  in  deeds  may  bring  his  action  the  issue  be 

for  the  ib)  detaining  of  them.  "P°"  ^^^  f?' 

^  °  tinue,  and  it 

be  found  that  the  defendant  hath  burnt  the  charters,  the  judgn^ent  shall  not  be  to  recover 
the  charters,  for  it  appears  he  cannot  have  them ;  but  he  shall  recover  the  value  of  the  land 
in  damages.     17  £.3.45.1).     Ro.  Abr.  607. 

Detmue  lies  not  for  a  house,  and  therefore  where  the  plaintiff  Coupledike  v.. 
had  declared  de  una  domo  meat,  a  bee-house,  upon  a  writ  of  t^oupledike, 
1-1  n       1  •     1  p    1  1  Cro.  Ja.  39. 

error  the  judgment  for  this  default  was  reversed. 

By  the  act  of  navigation  12  Car.  2.  c.  r8.  certain  goods  are  Roberts  v. 
prohibited  to  be  imported  here,  under  pain  of  forfeiting  them,   ^^^tnerea, 
one  part  to  the  king,  another  to  him  or  them  that  will  inform,  ^^  ^j^ j  r^' 
seize,  or  sue  for  the  same :  it  was  adjudged,  that,  in  this  case,  s,  C.    i  Salk., 
the  subject  may  bring  detinue  for  such  goods,  as  the  lord  may  223.  S. C. 
have  replevin  for  the  goods  of  his  villein  distrained,  for  the  g°p     ^^^* 
bringing  of  the  action  vests  a  property  in  the  plaintiff,  {c)  (f-^  (jThis  case 

was  recognised  in  Wilkins  v.  Despard,  5  T.  Rep.  112.,  where  it  was  holden,  that  if  a  ship  be 
seized  as  forfeited  under  this  act  by  a  governor  of  a  foreign  country  under  the  dominion  of 
Great  Britain,  the  owner  cannet  maintain  trespass  against  the  governor,  although  there  has 
not  been  any  sentence  of  condemnation,  because  the  forfeiture  is  complete  by  the  seizure^ 
and  the  property  is  thereby  divested  out  of  the  own«r.|J 

U  11  4  lUC)  The 
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11(C)  The  Pleadings  and  Evidence. 

Selw.  N.  P.      npHE  manner  in  which  the  goods  came  into  the  defendant's 

6io.  Br.  Abr.  possession   is   matter  of  inducement   only;  so  that  if  the 

nehnue  de       plaintiff  declare  on  a  bailment,  the  defendant  cannot  plead  that 

Mills'  V. '  he  did  not  bail  them,  for  the  bailment  is  not  traversable.     So, 

Giaham,  where  the  plaintiff'  declared  that  the  goods  came  to  the  hands  of 

I N.  R.  140.      the  defendant  by  finding,  and  the  evidence  was,  that  the  plaintiff" 

had  delivered  the  goods  to  the  defendant  (an  infant)  for  a  special 

purpose,  and  the  defendant  refused  to  re-deliver  them ;  it  was 

holden,  that  the  evidence  supported  the  declaration. 

PawIyv.Holly,       If  an  action  be  brought  for  several  articles,  the  separate  value 

3 Bl. Rep. 853.  of  each  need  not  be  set  forth  in  the  declaration;  it  is  sufficient 

if  the  jury  sever  the  values  by  their  verdict. 
2  Ro.Abr.  703.       In  detinue  for  a  bond  of  100/.  upon  bailment,  if  the  defendant 
tit.  Trial,  (C)    plead,  that  he  did  not  receive  a  bond  for  such  sum,  and  it  is  found 
P  •  ^^'  that  he  received  a  bond  for  a  greater  sum,  there  must  be  a  verdict 

for  him ;  because  the  bond  is  not  the  same  as  that  which  the 
plaintiff'  demands. 
Co.Litt. 283.3.  The  defendant  cannot  give  in  evidence  upon  the  general 
issue,  no?i  detinet^  that  the  goods  were  pawned  to  him  for  money 
which  has  not  been  paid  ;  for  this  should  be  pleaded  specially ; 
but  he  may  give  in  evidence  a  gift  from  the  plaintifti  for  that 
proves  that  he  does  not  detain  the  'plaintiff^ ^  goods. 

(D)  The  Judgment. 

Peters  v.  Hay-  T~'HE  form  of  the  judgment  is,  that  the  plaintiff"  do  recover 
ward,  Cro  Ja.  the  goods  in  question  ;  or,  if  he  cannot  have  the  goods,  the 

646  Dei^^Fro-   ^^^"^  thereof,  and  his  damages,  that  is,  for  the  detention. 
ivick  C.  J.     Aston's  Entr.  20a.  pi.  8. 

Cheney's  case,       The  judgment  being  in  the  alternative,  it  is  incumbent  on  the 
10  Co.  119.  b.  jury  to  find  the  value  of  the  goods :  for  an  omission  of  this  kind 
cognised'bv"    ^^^'^^'^  he  supplied  by  a  writ  of  inquiry  of  damages.  1| 
Holt  C.  J.  in  Herbert  v.  Waters,  i  Salk.  206.  where  he  says,  that  he  thought  that  a  contrary 
determination  in  Burton  v.  Robinson,  Sir  T.  Raym.  124.  &  i  Sid.  246.  was  not  law. 


DEVISES. 


For  the  learning  upon  this  head,    see  title  Wills  and 
Testaments. 
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DISCONTINUANCE. 


T^ISCONTINUANCE  of  an  estate  in  lands  signifies  (a)  such  Co.  Litt.  315. 

an  alienation  of  the  possession,  whereby  he  who  has  a  right  and  note(i), 

to  the  inheritance  cannot  (b)  enter,  but  is  driven  to  his  action.       ^f^-  ^^^^  ^f}^- 
^  '  '  II  The  peculiar 

import  of  the  word  discontinuance,  where  applied  to  the  cases  mentioned  by  Littleton,  is 
shortly,  but  forcibly  expressed  by  M.  Houard,  who  explains  it,  "  hderruption  du  droit,  gu'on 
a  sur  un  fends,  par  hi  rente  qjCun  autre,  charge  de  consei'ver  ce  droit,  en  a  faite.  See  An- 
ciennes  Loix  den  Franf:ois,  2  vol.  435.  Our  doctrine  of  discontinuance,  Mr.  Butler  observes, 
bears  some  analogy  to  the  doctrine  of  interruption  in  the  civil  law.  —  There,  interruption, 
when  applied  to  real  property,  signifies  the  ousting  of  a  person  from  the  possession  of  his 
land ;  and  if  he  does  not  renew  his  possession,  but  permits  the  dispossessor  to  retain  it,  he 
absolutely  loses  his  right  to  it,  and  the  disseisor  is  said  to  acquire  it  by  prescription.  Co. 
Litt.  n.  278.11  («)  To  every  discontinuance  it  is  necessary  there  should  be  a  devesting  or  dis- 
placing of  the  estate,  and  turning  the  same  to  a  right ;  for  if  it  be  not  turned  to  a  right,  they 
that  have  the  estate  cannot  be  driven  to  an  action.  Co.  Litt.  327.  b.  and  332.  same  rule. 
(b)  But  he,  who  claims  by  title  paramount  above  the  discontinuance,  may  enter.    Co.  Litt.  327. 

[It  began  in  the  case  of  husbands'  ahenations  of  their  wives'  Gilb.Ten.107. 
land.  By  the  civil  law,  the  father  gave  the  dos,  which  was  the 
estate  of  the  wife  given  on  the  marriage ;  and  if  it  consisted  of 
jnatter  moveable,  the  husband  had  the  possession,  but  was  bound 
to  restitution  at  his  death ;  and  even  an  action  was  allowed  to 
the  wife,  in  case  the  husband  fell  to  decay,  to  recover  during 
his  life.  If  it  consisted  of  things  immoveable,  the  husband  could 
not  alien  without  the  consent  of  his  wife,  by  the  Julian  law. 
And  by  Justinian's  reformation,  he  could  not  alien,  though 
with  her  consent.  Constante  matrimonio  rci  dotalis  dominium 
civile  penes  maritwn  est,  naturale  j)enesuxorem.  Dig.  li.  23.  tit.  2. 
Dejure  dotium.     Ibid.  tit.  5.     Tie  f undo  doiali.~\ 

II  When  the  feudal  law  allowed  the  inheritance  to  descend  to 
women,  then  began  the  rights  of  the  husband  to  be  settled. 
Now,  since  all  the  feudal  estates  were  reckoned  civil  rights, 
therefore  there  was  no  room  for  the  distinction  of  the  civil  law, 
that  placed  the  civil  right  in  the  husband,  as  the  head  and 
governor  of  the  family,  and  the  natural  right  in  the  wife,  as 
the  legitimate  owner.  The  German  and  northern  nations  were 
the  strictest  observers  of  the  rules  of  marriage,  tying  only  one 
man  to  one  woman,  and  injoining  strict  obedience  to  the  hus- 
band, even  before  their  receiving  Christianity^  and  much  more 
so  afterwards.  Then  when  the  woman  was  allowed  to  succeed 
into  the  feud,  when  she  took  husband,  she  had  no  separate  pro- 
perty, but  the  whole  power  was  lodged  in  the  husband,  and 
they  were  reckoned  as  one  in  interest ;  therefore  the  husband 
had  the  right  of  possession,  and  the  wife  the  right  of  propriety; 
or,  in  other  words,  the  husband  was  seised  in  the  right  of  his 
wife.  This  distinction  was  before  known  in  the  feudal  law;  for 
every  person  that  came  iu  by  descent,  or  by  lawful  alienation  in 

manner 
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manner  before  mentioned,  by  the  ancient  feudal  law,  had  the 
right  of  possession  ;  therefore  the  husband  being  possessed  of  the 
wife's  lands  by  the  marriage  contract,  was  supposed  to  have  the 
right  of  possession ;  and,  by  consequence,  the  husband  having 
aliened  such  right  of  possession,  she  was  anciently  driven  to  her 
writ  of  right,  by  the  opinion  of  Sir  William  Hetie,  and  as  I  think 
by  the  better  opinion.  5  E.  3.  58.  2  Inst.  343.  For  the  wife 
could  not  complain  of  disseisin  done  to  the  husband,  because 
they  were  one  in  estate  and  interest,  and  the  husband  could  not 
do  her  wrong ;  and  it  would  have  been  very  absurd  for  the  law  to 
have  allowed  her  to  complain  on  the  memory  of  her  husband,  as 
though  lie  had  been  guilty  of  a  violent  disseisin  ;  therefore  the 
ancient  law  gave  no  possessory  action,  v>hich  complained  of  a  vio- 
lation of  possession,  but  only  allowed  her  to  controvert  the  right. 
But,  when  the  writs  of  I'ight  grew  so  tedious,  and  the  trial  by  bat- 
tail  gi-ew  out  of  repute,  the  law  gave  her  a  recovery  by  the  writ  of 
entry  of  cui  in  vita  ;  and  the  husband  was  the  rather  supposed  to 
have  the  right  of  possession  in  him,  for  that  being  the  superior 
and  governing  power,  he  might  defend  the  possession  by  all 
actions ;  and  therefore  if  the  husband  lost  by  default  in  a  pos- 
sessory action,  this  put  the  wife  to  a  writ  of  right,  as  before,  till 
the  statute  of  Westminster,  c.  3.  But  now  an  actual  entry  is  given 
to  the  wife  and  her  heirs,  by  the  32  H.  C.  c.  28.,  and,  conse- 
quently, the  writ  of  cid  in  vita  has  since  become  unnece-ssary ; 
and  see  F.  N,  B.  193.  in  margin. || 

Under  this  Head  we  shall  consider, 

(A)  Of  Discontinuances  made  by  Ecclesiastical  Per- 
sons. 
(E)  Made  by  Tenants  in  Tail. 

(C)  By  Husbands  seised  in  Riglit  of  their  Wives. 

(D)  Of  Discontinuances  by  Women  of  Lands  of  the 

Gift  of  their  Husband,  or  his  Ancestor. 

(E)  What  Estate  or  Interest  may  be  discontinued. 

(F)  By  what  Act  or  Conveyance    a  Discontinuance 

may  be  made,  and  the  Effect  thereof. 


(A)  Of  Discontinuances  made  by  Ecclesiastical 
Persons. 

Co.Litt.325.b.  TN  ancient  days,  abbots  and  prelates  were  supposed  to  be  mar- 

^°"}f  *  ^r'  ^^^^  ^^  ^^  church,  and,  as  husbands  and  representatives  of 

C^lb  Tei/io-".  ^^^  church,  were  allowed  to  have  a  fee  in  right  of  the  church, 

that  they  might  maintain  actions,  and  hold  courts  within  their 

manors  and  precincts.     Therefore,  at  common  law,  a  bishop, 

16  abbot. 


I 
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abbot,  or  any  other  person,  seised  in  fee  in  right  of  Iiis  house  or 
church,  might  have  discontinued,  and  thereby  put  his  successor 
to  his  action  to  recover  the  right  of  possession. 

But,  as  tlie  right  of  property  was  in  the  church,  the  bishop  Co.  Litt.  325. 
could  not  aHen  without  the  consent  of  the  chapter,  who  repre- 
sented the  clergy  of  the  diocese;  nor  could  the  abbot  alien  with- 
out the  consent  of  his  house. 

And  at  this  day,  by  the  i  Ehz.  c.  19.  and  13  Eliz.  c.  10.  and  Co.  Litt.  3x5, 
I  Ja.  c.  3.  no  bishop,   dean,  master  of  an  hospital,  8,-c.  can  dis-  ^-  342. 
continue  any  of  their  possessions,  or  bar  their  successors  of  their  ^^^'•■^br.  GzZ' 
light  of  entry. 

As  to  parsons,  vicars,  prebendaries,  and  others  who  are  pre-  Co.Litt.  341.2. 

sentative,  they  were  considered  only  as  having  a  qualified  right,  Dyer,  239. 

and  their  estate  by  the  common  law  only  an  estate  for  life,  the  %'d^'    ^•^^' 

fee  being  in  abeyance ;  and  therefore  they  could   not  discon-  c.  20.,  charWs 

tinue,  or  do  any  other  act  to  the  prejudice  of  their  successors,  made  upon 

though  they  could  alien  with  the  consent  of  the  patron  and  benefices  with 

1  *  cure  are  de- 

^^dinary.*  dared  void. 

If  a  bishop  leases  parcel  of  the  demesnes  of  a  manor  for  life,  2  Ro.  Abr,  58. 

not  warranted  by  the  statute  of  i  Eliz.  c.  19.  and  after  leases  the  ^"t  for  this 

manor  to  another  for  life ;  the  parcel  so  leased  shall  pass  with  j^    j""^"^ 

attornment  of  the  first  lessee;  for  the  said  lease  did  not  make  and  Terma  for 

any  discontinuance,  but  the  reversion  thereof  continued  parcel  Years,  Leases 

of  the  manor.  .  "'«^^  h  ^^ck^ 

siastical  Person!. 

(B)  Of  Discontinuances  made  by  Tenants  in  Tail. 

TF  tenant  in  tail  makes  k  feoffment  in  fee,  this  is  a  discontinu-  Litt.  (^595. 

ance ;  for  he  has  the  right  of  possession  inheritable  in  him  ;  («)  Also,  the 
for  although  the  statute  th  donis.  preserves  the  right  of  the  in-  p"'^''.^'.of  the 
heritance  to  the  issue ;  yet  it  does  not  preserve  the  right  of  ^^w^x  betau'-c 
possession,  and  («)  therefore  the  issue  is  put  to  his  action.  the  Veoffmcut 

had  anciently 
a  warranty  annexed  unto  it,  which  defended  such  right  of  possession ;  and  when  a  U5an  had 
a  warrant}'  to  cover  his  possession,  it  was  not  fit  he  should  be  put  out  of  possession  by  any 
act  in  pais,  without  bringing  in  his  warrantor  by  voucher ;  and  therefore  the  entry  was  dis- 
allowed in  such  cases,  that  a  man  might  not  be  obliged  to  the  expence  of  getting  his  judge- 
ment in  the  writs  of  ivarrantia  chartcE.     Co.  Litt.  327. 

So,  if  tenant  in  tail,  remainder  to  his  right  heirs,  makes  a  13  H.  7.  22.  b, 

Jeo/fment  in  iee ;  this  is  a  discontinuance.  R0.Ab1-.633. 

''  '^  _  Cro.Car.387. 

40J,  406.     Jon.  358.     Hut.  126.  S.  C.  and  S.  P.  admitted. 

If  tenant  in  tail  be  disseised,  and  release  to  the  disseisor  all  Litt.  $598, 
his  rights ;  this  works  no  discontinuance ;  for  a  release  being  a  599-  3  t^'o.  85. 
conveyance  in  secret,  cannot  pass  the  possession  ;  and  therefore  ^;^'.      j*^  ^" 
a  conveyance,  that  cannot  pass  the  possession,  cannot  pass  the  Jgage  ^haj. 
right  of  possession.  estate  or  inte- 

rest the  dis- 
seisor has.     II  Some  have  said,  that  he  has  an  estate  to  him  and  to  his  heirs  during  the  life  of 
tenant  in  tail ;  so  that  then  he  has  only  a  freehold,  and  the  heir  is  a  special  occupant,  and 
kas  no  fee  in  him,  because  a  less  estate  by  right  will  drown  a  greater  by  wrong;  for  a  man 

shall 
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shall  never  be  presumed  to  do  wrong,  when  he  raay  hold  by  right.  Took  v.  Glascock, 
I  Saund.  260.  Cart.  108.  S.  C.  Others  have  holden,  that  the  disseisor  has  in  such  case  a 
fee  simple,  that  his  wife  is  dowable,  but  that  it  is  determinable  by  the  entry  of  the  issue  in 
tail.  And  the  reason  is,  because  when  a  disseisin  is  committed,  the  whole  fee  is  notoriously 
in  the  disseisor  by  his  possession,  which  cannot  be  abridged  and  turned  into  an  estate  for  life 
without  an  act  of  notoriety.  For  if  there  could  be  such  transmutation  of  estates  without  the 
solemnities  of  entry,  no  man  would  know  in  whom  the  fee  resides;  so  the  release  leaves  the 
disseisin  in  stain  quo,  as  to  the  entry  of  the  heir  on  him.  For  ihis  see  Co.  Litt.  106.  and 
108.  b.  Seymour's  case,  10  Co.  96.,  revived  by  HoH  in  the  case  of  Machell  v.  Clarke, 
I  Ld.  Ravm.  778.  2  Salk.  619.  S.  C.  7  Mod.  18.  S.  C.  Cora.  Rep.  119.  S.  C.  11  Mod,  19. 
S.C.     Gilb.  Ten.  119.II 

Litt.  §  6ci.  But,  if  tenant  in  tail,  being  disseised,  releases  all  his  right  to 

3  Co.  85.  S.  P.  the  disseisor,  and  binds  himself  and  his  heirs  to  warranty,  and 

(a)  So  that  It    ^-       ^^^^  .j^^  warranty  descends  (a)  upon  the  issue  in  tail ;  this 

js  not  the  war-   .       '   .  .  ,,^  ,  r  ^ 

ranty  only  that  is  a  discontinuance  (6),  by  reason  01  the  warranty. 

makes  the  discontinuance,  but  the  warranty  and  descent  upon  him  that  hath  right  to  the  lands. 

Co.  Litt.  328.  a.    (6)  Viz.  That  if  assets  descend,  he  to  whom  the  release  is  made  may  plead 

the  same,  and  bar  the  demandant.     Co.  Litt.  328.  a.  b. 

Co.Litt.332.a.  If  tenant  in  tail  leases  for  years,  and  after  levies  a  fine,  this  is 
Bulst.  162.        a  discontinuance,  for  a  line  is  a  feoffment  upon  (c)  record,  and  the 

:84°"w  b'u.,  fr-h^w  P-- 

if  tenant  in  tail  levies  a  fine  sur  conuzancc  de  droit  tanium,  this  is  not  any  discontinuance 
till  execution;  for  if  he  dies  before  execution,  the  tenant  may  enter.  36  Ass.  8.  Ro.  Abr. 
632.  S.C.  So,  if  a  fine  be  levied  to  tenant  in  tail,  and  he  grant,  and  render  the  land  to  the 
conuzor  and  his  heirs,  and  die  before  execution,  this  is  no  discontinuance ;  otherwise,  if 
executed  in  the  life  of  tenant  in  tail.     Co.  Litt.  ^t,t,.  b. 

Co.  Litt.  332.        But,  if  tenant  in  tail  leases  for  his  own  life,  and  after  levies  a 

fine,  this  is  no  discontinuance,  because  the  reversion  expectant 

upon  an  estate  of  freehold,    which  lies  only  in  grant,    passed 

thereby. 

Litt.  §  620.  If  tenant  in  tail  leases  for  the  life  of  the  lessee,  by  this  the 

id)  So,  if        tail  and  reversion   thereupon  is  discontinued ;  and  if  the  tenant 

■^"^"'^/"'^  I      ^"   ^^^^  ^^  deed  grants   his  reversion  in  fee  to  another,  and  the 

the'<-rantee  or  tenant  for  life  attorns;  and  [d)  after  the  tenant  for  life  dies, 

the  "grantee      {c)  living  the  tenant  in  tail,  Sfc.  (f)  this  is  a  discontinuance  in  fee. 

recovers  in 

waste,  and  enters  for  the  forfeiture,  Sec.  Co.  Litt.  333.  b.  Litt.  $  621.  629.  Jon.  210. 
Latch.  65.  {,(■)  If  tenant  in  tail  leases  for  the  life  of  the  lessee,  and  after  levies  a  fine  with 
warranty;  though  this  is  not  any  discontinuance,  so  as  to  take  away  the  entry  of  him  in  re- 
version after  the  death  of  the  tenant  for  life,  unless  executed  in  the  conusee  by  the  death  of 
tenant  for  life  in  the  life  of  tenant  in  tail;  jet  the  grantee  hath  an  absolute  fee,  to  which  the 
warranty  being  annexed,  and  descending  upon  the  reversioner,  will  be  a  bar;  Jon.  210.  ad- 
judged. Cro.  Car.  156.  adjudged  ;  for  by  the  estate  for  life  the  tail  was  discontinued,  and  a 
new  fee  gained ;  which  reversion  in  fee  being  granted  with  warranty,  the  warranty  was  an- 
nexed to  the  fee,  and  bound  those  that  had  right.  Vide  Latch.  64.  72.  Salk.  245.  Lutw. 
770.  782.  (/)  Where  the  reversion  is  executed  in  the  life  of  tenant  in  tail,  it  is  equivalent 
in  judgment  of  law  to  a  feoffinent,  for  the  estate  for  life  passed  by  livery.     Co.  Litt.  333.  b. 

Co.Litt.333.b.  If  tenant  in  tail  leases  for  {g)  life,  the  remainder  in  fee,  this 
is)  So,  if  he     ig  an  absolute  discontinuance,  though  the  remainder  is  not  exe- 

leases  for  cuted  in  the  life  of  tenant  in  tail,  because  all  is  but  one  estate, 
years,  there-  i  1    i  i- 

mainderinfee,  and  passeth  by  one  livery, 
and  makes  liverr/  of  seisin  accordingly.     Litt.  $  631. 

But, 


(B)  Made  by  Tenants  in  Tail.  5'5p 

But,  if  tenant  in  tail  leases  for  three  lives,  according  to  3  2  H.  8.  C0.Litt.333.  a. 
c.  28.  this  is  no  discontinuance  of  the  estate-tail,  or  of  the  (a)  re-  ^^^  ^"^  this 
version,  {b)  because  it  is  authorised  by  act  of  parliament,  \vherein  7^'         °^ 
every  man's  consent  is  involved.  („^  ]3„j^  jj- 

tenant  in  tail  levies  a  fine,  and  after  dies  without  issue,  tiie  donor  is  put  to  his  fornieJon. 
4  Leon.  191.     Co.  96.     Cro.  Ja.  696.     Sid.  83.     (^)  Dyer,  57.  pi.  i.    Owcnzg.    2Leon.46. 

If  tenant  in  tail  leases  for  life,  and  after  disseises  lessee  for  life,  Co.Litt.333.b. 
and  makes  a  feoffment  in  fee,  and  the  lessee  dies,  and  then  tenant  (<^)  Where  b}' 
in  tail  dies ;  though  the  fee  was  executed,  yet,  because  it  was  ^"^^o"'  an  'n- 
not  executed  by  {c)  lawful  means,  it  is  no  discontinuance.  ^^^  of  ic^mav 

make  a  feoffment,  and  being  tenant  in  tail,  he  makes  a  feoffment;  it  is  no  discontinuance 
because  the  custom  will  not  enable  one  to  do  a  tort.     Cro.  Ja.  80. 

If  there  be  tenant  for  life,  remainder  in  tail,  remainder  in  Co.  76.  a.  Co. 
tail,  ^c.  and  tenant  for  life  and  he  in  the  first  remainder  in  tail  Litt.  302.  b. 
levy  [d)  a  fine,  this  is  no  discontinuance  of  either  of  the  remain-  ^[qq,  *^^'^*''" 
ders,  because  each  of  them  passed  only  what  he  lawfully  might.     Owen,  129. 
vide  2  Lev.  254.      2  Jon.  58.     (d)  So,  if  they  make  a  feofihient.     Co.  76.     Cro.  Eliz.  135. 
Leon.  127.     But  Q.  and  vide  Dyer,  324.     And.  286.     Cro.  Eliz.  36.     6  Co.  15.  and  Sid.  83., 

where  this  opinion  is  denied ;  because  a  feoffment  differs  in  its  natiu-e  from  a  fine. If  such 

feoffment  be  made  by  parol,  it  will  be  the  surrender  of  tenant  for  life,  and  the  feoffment  of 

him  in  remainder,  ut  res  magis  valeai,  and,  consequently,  a  discontinuance.     Co.  77. 

But  a  naked  consent  of  the  tenant  for  life  will  not  amount  to  a  surrender,  so  as  to  make  it  a 
discontinuance.     Carth.  no. 

If  tenant  in  tail  enfeoff  the  donor,  this  is  not  any  discon-  Litt.^e?.  Co. 
tinuance,  because  the  donor  hath  the  {e)  immediate  estate,  and  ^40.  S  P. 
it  operates  as  a  surrender ;  it  passes  no  more  than  it  lawfully  y  tenant 
may  pass.  tail,  the  re- 

mainder in  tail ;  and  the  tenant  in  tail  enfeoff  him  in  reversion  in  fee,  this  is  a  discontinuance, 
Co.  140.  Co.  Litt.  235-  S.  P.  because  there  is  a  mesne  estate.  Keilw.  42.3.  S.  P. per  Fro- 
wick  con.  Dyer,  10.  pi.  32. 

If  the  donee  enfeoff  the  donor  and  a  stranger,  {/)  this  is  a  dis-  C0.Litt.335.  a. 

continuance  of  the  whole  land.  ■  (/) Condition- 

ally, VIZ.  if  the 
stranger  survive.    Dyer.  12.     Cro.  Car.  406. 

If  a  man  covenants  to  stand  seised  to  the  use  of  himself  for  Stephens  v. 

life,  remainder  to  his  wife  for  life,  the  remainder  to  the  heirs  Bittndge, 

male  which  he  shall  beget  on  the  body  of  his  wife,  remainder  to  ^^^^^  ^^'c  n 

his  eldest  son  by  a  former  wife,  Src.  and  after  the  husband  and  sid.  83.  S.  C. 

wife  levy  a  fine  with  warranty,  and  die  without  issue ;   this  is  no  adjudged, 

discontinuance  of  the  remainder,  because  the  estate-tail  was  not  ^^^  ^V^tf    -e 

executed  by  reason  of  the  intervening  estate  limited  to  the  wife,  the^estate^tail 

which  estate  is  not  drowned,  but  remains  distinct.  had  been  exe- 
cuted, this  fine  had  been  a  discontinuance  of  the  remainder  in  tail,  and  so  .he  warranty 
descending  upon  him  in  remainder  would  have  barred. 

If  a  man  has  the  right  of  possession,  and  is  not  possessed  by  Litt.^  63  7.641. 
virtue  of  the  entail,   he  cannot  discontinue  otiierwise  than  by  Carth.  no. 
(g)  warranty.  fJ-P^^ 

(g)  As,  if  tenant  in  tail  is  disseised,  and  dies,  and  the  issue  in  tail  releases  to  the  disseisor 
with  warranty,  though  the  issue  was  never  seised  by  force  of  the  entail,  yet  it  hath  the  effect 
of  a  discontinuance  by  reason  of  the  warranty.     Co.  Litt.  339.    Dyer,  55.    Moor,  256. 

As, 
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Litt.  $6j8.  As,  if  there  be  grandfather,  father,  and  son,  and  the  grand- 

Ro.  Abr.  634.  father  be  seised  in  tail,  and  the  father  disseise  the  grandfather, 
aym.  37.  ^^^  make  a  feoffment  in  fee,  and  die,  this  works  no  disconti- 
nuance, because  the  father  was  not  possessed  of  the  entail,  but 
of  a  fee-simple  by  disseisin,  which  was  subject  to  the  entry  of 
tlie  tenant  in  tail,  and,  consequently,  the  alienee  is  subject  to 
the  entry  of  the  issue  in  tail,  inasmuch  as  the  father,  who  made 
the  alienation,  had  only  the  naked  possession  by  disseisin,  and 
not  the  right  of  possession  by  virtue  of  tlie  entail. 

So,  if  tenant  in  tail  lease  to  one  for  life,  and  have  issue  and 
die,  and  the  reversion  descend  to  the  issue,  and  the  issue 
(a)  grant  the  reversion  to  another  in  fee,  and  the  tenant  for  life 
attorn,  and  die,  and  the  grantee  enter,  and  be  seised  in  fee  in 
the  hfe  of  the  issue,  and  the  issue  in  tail  have  issue  a  son,  and 
die,  this  is  no  discontinuance ;  but  the  son  may  enter,  <5jc.  for 
that  his  father  had  never  au}^  thing  in  him  by  force  of  the 
entail. 

So,  if  there  be  tenant  for  life,  the  remainder  in  tail,  and  he 
in  remainder  enter  upon  the  lessee,  and  disseise  him,  and  make 

188     Moor^'  ^  feoffment  over,  this  is  not  any  discontmuance,  because  he  was 

747.  Styl.  158.  never  seised  by  force  of  the  entail. 


Lite.  §  638. 
(ffl) So, though 
the  grant  had 
been  with 
"warranty.  Co. 

I^itt.  339-;  yet 
vide  Jon.  210. 
Cro.  Car.  156. 
Latch.  62. 

Ro.  Abr.  634. 
4"  vide  2  And 


Bulst.  162. 
Ro.  Abr,  634. 
(i)  So,  if  he 
make  a  deed 
of  feoffment 
with  a  letter 


But,  if  there  be  lessee  for  years,  the  remainder  in  tail  to  J.  S. 
and  (b)  J.  S.  enter  upon  the  lessee,  and  make  a  lease  for  life,  or 
feoffment  in  fee,  (c)  this  is  a  discontinuance,  for  he  was  seised  by 
force  of  the  entail  at  the  time  of  the  feoffment. 

Moor,  91.    Dyer, 


of  attorney  to  J.  iV".  to  make  livery,  and  he  enter  and  oust  the  lessee,  &c 
363.    (c)  Though  the  lessee  re-enter.    Moor,  281. 


»  Inst.  681. 


id)  The  hus-      « 
band  causes  a    a 
prcEcipe  to  be 
brought 

against  him        *' 
and  his  wife       " 
upon  a  feigned  « 
title,  and  suf- 
fers a  recovery 
without  any       " 
voucher,  and      « 
execution  to 
be  had  against 
him  and  his 
wife,  this  is  an 
act  within  the 
statute  suf- 


(C)  Of  Discontinuances  by  Husbands  seised  in  Right 
of  their  Wives. 


A  NY  alienation  made  by  the  husband  of  the  wife's  land,  whe- 
ther by  feoffment,  or  fine,  was  a  discontinuance,  and  after 
his  death,  she  was  put  to  her  cui  in  vita  to  reinstate  herself. 

But  now  by  the  32  H.  8.  c.  28.  §  6.  "  No  fine,  feoffment,  or 
"  other  act  or  acts,  made  {d\  suffered,  or  done  by  the  husband 
"  {e)  only,  of  any  manors,  SjX.  being  {/)  the  [g)  inheritance  or 
"  freehold  of  his  wife,  during  the  coverture,  shall  in  any  wise 
*'  be  or  make  a  discontinuance  thereof,  or  be  prejudicial  or 
hurtful  to  the  [h)  wife  or  her  (z)  heirs,  or  to  such  as  {k)  shall 
have  right,  title,  or  interest  to  the  same  by  the  death  of  such 
"  wife;  but  that  the  (/)  wife  or  her  heirs,  and  (w)  such  others 
"  to  whom  such  right  shall  appertain  after  her  decease,  shall 
"  and  may  then  lawfully  enter  into  such  manors,  ^x.  according 
"  to  their  rights  and  titles  therein  ;  any  such  fine,  feoffment,  or 
"  other  act  to  the  contrary  notwithstanding ;  fines  levied  by  the 
"  husband  and  wife  (whereunto  the  wife  is  party  and  privy)  only 
"  excepted." 


fered  by  the  husband.     Co.  Litt.  326.    (<?)  Though  a  feoffment  be  made  by  the  husband  and 
wife,  for  this  iu  substance  is  the  act  of  the  husband  only.    Co.  Utt.  3*6.  a.    (/)  Where 

during 
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during  the  coverture  lands  are  given  to  the  liubband  and  wife,  and  the  heirs  of  their  two 
bodies,  this  is  the  inlieritance  of  tlie  wife  within  the  act;  so  tiiat  if  the  husband  makes  a  feoff- 
ment, and  dies,  she  or  her  issue  may  enter.  9  Co.  138.  2  Inst.  601.  Cro.  Car.  477.  Co, 
Litt.  .326.     2  Inst.  681.     8  Co.  72.     Brown.  131.- — But,   if  the  husliand  levies  a  fine  with 

Proclamations,  tiie  issue  is  barred,  though  the  wife  is  helped  by  this  statute.     Keilw.  205.  213. 
)yer,  351.  pi.  24.     And.  39.     8  Co.  72. But,  if  the  husband  is  tenant  in  tail,  remainder 

to  the  wife  in  tail,  and  the  husband  makes  a  feoffment  in  fee,  if  the  husband  die  without  issue 
the  wife  may  enter.  Co.  I.itt.  326.  a.  8  Co.  72.  But  there  said,  if  he  suffers  a  recovery,  she 
is  barred,  {g)  Tliis  extends  not  to  the  wife's  copyhold  of  inheritance.  Moor,  596.  — '—  But 
though  the  statute  does  not  extend  to  it,  yet  the  husband  cannot  at  conmion  law  discontinue 
the  wife's  copyhold.  4  Co.  23.  Cro.  Ja.  105.  Poph.  138.  Moor,  596.  Ro.  Abr.  632.  (//_)  If 
after  a  feoffment  made  by  the  husband  they  are  divorced  causa  prcccontruLtus,  she  may  enter 
within  this  act,  and  is  not  driven  to  her  cui  ante  divortluin,  as  at  common  law  ;  though  by  the 
statute  the  entry  is  given  to  the  wife,  and  now  upon  the  matter  she  was  never  his  lawful  wife  • 
yet  at  the  time  of  the  alienation  she  was  his  wife  de  facto  ;  and  where  the  husband  dies,  she 
is  not  his  wife  at  the  time  of  the  entry.  Co.  Litt.  326.  a.  8  Co.  73.  a.  She  may  enter 
though  her  husband  is  living,  but  vide  Moor,  58.  (i)  But  her  heirs  by  the  common  law 
could  have  no  remedy,  nor  by  this  act  can  they  enter  during  the  life  of  the  husband.  Co. 
Litt.  326.  8  Co.  72,  73.  (/i-)  But,  if  the  wife  before  entry  dies  without  heirs,  the  lord  by 
escheat  shall  not  enter ;  for  though  an  entry  is  given  by  the  act,  yet  the  feoffee,  &c.  is  in  by 
title  as  before.  Hob.  243.  261.  (/)  But,  if  the  husband  makes  a  feolfinent,  and  dies,  and 
the  wife  before  entry  levies  a  fine,  this  so  strengthens  and  fortifies  the  discontinuance,  that 
she  or  those  in  remainder  can  never  enter ;  and  though,  by  the  statute  it  is  enacted,  that  th6 
feoffment  of  the  baron  shall  not  be  a  discontinuance,  but  the  wife  may  enter,  yet  it  is  a  dis- 
continuance till  entry.  2  Ro.  Rep.  311.  Cro.  Car.  320.,  and  vide  Ro.  Abr.  632.  (m)  By 
these  words  the  entry  of  him  in  reversion  or  remainder  is  preserved.  Co.  Litt.  326.  Hob.  a6i. 

Although  the  words  of  this  act  are  very  general,  and  seem  to  Co.  Litt.  326. 
give  the  wife  and  her  issue  an  entry,  to  avoid  any  fine  levied  by  ^y^'"'  7a. 
the  husband  of  her  lands,  yet  if  the  husband  levies  a  fine  with  pio^y^?^*, 
proclamations,  and  five  years  pass  after  his  death,  without  any  g  Co.  72. 
entry  or  claim  by  the  wife,  her  entry  is  not  only  taken  away,  2  Inst.  681. 
but  her  right  is  for  ever  extinguished ;  because  the  statute  was  9  Co.  140. 
intended  to  provide  only  against  the  discontinuance,  which  was 
a  grievance  particular  to  feme  coverts,  but  not  to  invalidate 
fines  duly  levied,  according  to  4  H.  7.  c.  24.  as  to  femes  covert ; 
because  they  by  that  statute  have  a  remedy  in  common  with 
others,  which  is  by  entry  or  claim  to  avoid   the  fine ;  whereas 
before  the  statute  of  32  H.  8.  c.  28.  it  was  not  in  their  power  to 
prevent  -the  discontinuance ;  and  therefore  the  statute  relieves 
them  in  that  particular.     Besides,  though  the  words  of  the  act 
be  general,  that  such  fine  shall  not  be  prejudicial  to  the  wife  or 
her  heirs,  yet  the  following  words,  viz.  but  that  she  may  laisof'ully 
enter  according  to  her  right  and  title  therein,  are  explanatory, 
and  allow  her  an  entry  only  in  cases  where  she  had   a  right 
before  the  statute,  and  it  is  plain  that  by  4  H.  7.  c.  24.  she  had 
no  right  after  the  five  years  were  lapsed  from  the  death  of  the 
husband. 

If  husband  and  wife  are  tenants  in  [a)  special  tail,  and  the  Co.  Litt.  326. 
husband  aliens  in  fee,  this  is  a  discontinuance;  for  though  the  f  w^'/^\^* 
words  of  the  statute  are,  of  any  lands  being  the  freehold  and  in-  given  t^o"baTOn 
herita7ice  of  the  xmfe ,-  yet,  as  this  joint  estate  may  without  any  and  feme,  and 
impropriety  be  called  the  inheritance  of  the  wife,  the  mischief  the  heirs  of 

being  equal,  it  shall  be  intended  to  be  provided  against.  '^I^^  }^^y  °^  , 

,  the  baron,  and 

the  baron  makes  a  feoffment  in  fee,  this  is  a  discontinuance ;  for  the  baron  is  seised  by  force 
•ftbe  entail    Cro- Car.  3310,    Jon,  354-    3  Co.  5.    Ro.  Abr.  632,  633.    a  Ro.  Rep.  311. 

If 
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9  Inst.  68i.  If  a  husband  levies  a  fine  of  the  wife's  lands  to  the  king,  she 

may  after  the  death  of  her  husband  enter  upon  the  king ;  for 
though  the  statute  does  not  expressly  name  the  king,  yet  being 
made  to  prevent  an  injury  and  wrong,  he  shall  be  bound  by  it, 
the  rather  because  it  is  his  most  immediate  concern  to  relieve  his 
subjects  from  any  grievance  or  wrong. 

(D)  Of  Discontinuances  by  Women  of  Lands  of  the 
Gift  of  their  Husband,  or  his  Ancestor. 


Dan.Abr.579.  HTHE  learning  hereof  depends  upon  the  statute  11  H.  7.  c.  20. 

whicli  provides  against  discontinuances  and  disherisons  by 

the  wife,  to  the  prejudice  of  the  heir  of  the  husband,  and  seems 

to  be  well  explained  by  the  following  notes  and  observations  of 

]\ir.  Danvers. 

By  1 1  H.  7.  c.  20.  "  If  any  woman  which  shall  have  any 
"  (a)  estate  in  dower,  or  for  term  of  life,  or  (b)  in  tail,  jointly 
"  with  her  husband,  or  only  to  herself,  or  to  her  use,  in  any 
"  manors,  lands,  tenements,  or  other  hereditaments  (c)  of  the 
"  (d)  inheritance  (e)  or  purchase  of  her  husband,  or  given  {/)  to 
"  the  said  husband  and  wife  in  tail,  or  for  term  of  life,  by  any 
"  of  the  ancestors  of  the  said  husband,  or  by  any  other  person 
"  seised  to  the  use  of  the  said  husband,  or  of  his  ancestors,  and 
"  shall,  being  sole,  or  with  any  other  after  taken  (g)  husband, 
"  (h)  discontinue,  (i)  aliene,  release,  or  confirm  (k)  with  w^ar- 
"  ranty,  or  by  covin  suffer  (/)  any  recovery  of  the  same  against 
"'  them,  or  any  of  them,  or  any  other  seised  to  their  use,  or  to 
"  the  use  of  either  of  them,  after  the  form  aforesaid,  all  such 
"  recoveries,  discontinuances,  alienations,  releases,  confirmations, 
"  and  warranties  so  to  be  had  and  made,  shall  be  utterly  void 
"  (w)  and  of  none  effect.  And  it  shall  be  lawful  (n)  to  every 
"  (o)  person  and  persons,  to  whom  the  interest,  title,  or  inheri- 
"  tance,  after  the  decease  of  the  said  women,  of  the  said  manors, 
"  lands,  and  tenements,  or  other  hereditaments,  being  discon- 
"  tinned,  aliened,  and  suffered  to  be  recovered,  in  the  form 
"  aforesaid,  shall  appertain,  to  enter  into  all  and  every  of  the 
"  premises,  and  peaceably  to  possess  and  enjoy  the  same,  in 
"  such  manner  and  form  as  he  or  they  should  have  done,  if  no 
"  such  discontinuance,  warranty,  nor  recovery  had  been  had 
"  nor  made.  And  if  any  of  the  said  husbands  and  women,  or 
"  any  other  that  shall  be  seised,  to  the  use  of  them  of  the  estate 
"  afore  specified,  do  make  or  cause  to  be  made,  or  suffer  any 
*'  such  discontinuance,  alienations,  warranties,  or  recoveries  in 
"  form  aforesaid,  that  then  it  shall  be  lawful  to  the  person 
"  {]))  or  persons  to  whom  the  said  manors,  lands,  or  tenements 
"  should  or  ought  to  belong  after  the  decease  of  the  said  women, 
"  to  enter  into  the  same,  and  them  to  possess  and  enjoy,  ac- 
"  cording  to  such  title  and  interest  as  they  should  have  had  in 
"  the  same,  if  the  same  women  had  been  dead,  no  discontinu- 
"  ance,  warranty,  nor  recovery  had,  as  against  the  said  husband 
14  "  during 


(a)  So,  if  a 
woman, having 
only  title  of 
dower,  enters 
before  she  is 
endowed,  and 
levies  a  fine, 
a  Leon,  168. 
.3  Leon.  78. 
cited  by 
Rhodes  to 
have  been 
adjudged. 

(b)  But  this 
extends  not  to 
estates  in  fee. 
Dyer,  248. 
4  Co.  3.  Moor, 
716.    Bridg. 
.136.  Cro.  Eliz. 
yz4. adjudged; 
for  they  may 
go  to  a  colla- 
teral heir. 

(c)  Extends 
not  to  copy- 
holds.   2  Sid. 
41.  73.  ad- 
judged. [But  it 
does  to  a  use 
or  an  equity 
of  redemption, 
for  uses  are 
here  expressly 
mentioned, 
and  a  trust  is 
now,  what  a 
use  was  then, 
a  Vern.  489. 
I  Ab.  Eq.  220.] 
(c/)  If  one 
seised  in  the 
right  of  his 
wife  levies  a 
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*'  during  his  life,  if  the  said  discontinuance,  alienation,  war-  fine,  and  the 

**  ranties,  and  recoveries  be  hereafter  had  by  or  against  the  conusee  grants 

**  same  husbands  and  women  during  the  coverture  and  espousal  fu   P^'^t  *h 

"  betwixt  them.     Provided  alway,  that  the  said  women,  after  husband  and 

*'  the  decease  of  their  said  husbands,  may  re-enter  into  the  same  wife  in  special 

**  manors,  lands,  and  tenements,  and  them  enjoy  according  to  tail,  t!ie  re- 

"  their  first  estate  in  the  same.  And  if  the  said  woman,  at  "i'»n''^J  to  the 
,,     ,        .  p        ,     T  .  1-        ^'  •  heirs  of  the 

**  the  time  or  such  discontmuance,  alienations,  recoveries,  war-  ^^,■^^•^,  ^^^^l  ^]^gy 

*'  ranties,  in  form  aforesaid,  to  be  had  and  made  of  any  of  the  have  issue,  and 

**  premises,  be  sole,  then  she  shall  be  barred  and  excluded  of  the  husband 

*'  her  title  and  interest  in  the  same  from  thenceforth.     And  the  ^'.'^^  '"''  '^'*® 

■t  1  1        •  1      •  1  •  c  ^^''''^'  '■'•'<e3 

**  person  and  persons  to  whom  the  title,  interest,  and  possession  ot  another  hus- 

*'  the  same  should  belong  after  the  decease  of  the  said  woman,  band,  and  they 

*'  shall  immediately  after  the  said  discontinuances,  alienations,  levvafine,  this 

"  warranties,  and  recoveries,  enter  into  the  same  manors,  lands,  '^,jjj^-f^'^!!f 

"  tenements,  and  other  hereditaments,  and  them  possess  and  ^vords,  but  out 

*•  enjoy  according  to  his  or  their  title  in  the  same.     Provided  of  t!ie  meaning 

"  also,  that  this  act  extend  not  to  any  such  recovery  or  discon-  o*  ^'^^  act,  be- 

"  tinuance  to  be  had  (q)  where  the  heirs  (r)  next  inheritable  to  ^^ "^^tg  ^gf^jj^g 

*'  the  said  woman,  or  he  or  they  that  next  after  the  death  of  the  f.^^d  moved 

**  same  woman  should  have  estate  of  inheritance  in   the  same  fro.-i;  the  wife. 

*'  manors,  lands,  or  tenements,  be  assenting  or  agreeable  to  the  Co.Litt. 366.3. 

*'  said  recoveries,  where  the  same  assent  and  agreement  is  of  su^j'^piovv 

**  record,  or  enrolled.     Provided  also,  that  it  shall  be  lawful  to  ^^o,  adjud'^ed. 

**  every  such  woman  being  sole,  or  married  after  the  death  of  Ke^iw.  214, 

•'  her  first  husband,  to  give,  sell,  or  make  discontinuance  of  ^^il^''s^[| 

of  her  life  only,  after  th 

present  act."  with  this 
agrees  Cro.  Eliz.  524.     Moor,  715.  pi.  looo.     Nay,  Cro.  Eliz.  2.  it   is   said  to   have  been 
adjudged,  if  baron  and  feme  levy  a  fine  of  such  land,  and  the  conusee  grants  a  rent  to 

them  in  tail,  it  is  out  of  the  act,  for  the  rent  is  in  lieu  of  the  land. So,  if  the  ancestor  of 

the  baron  makes  a  feoffment  in  fee,  upon  condition  that  the  feoffee  shall  give  it  to  the  baron 
and  feme  in  tail,  &c.,  this  is  within  the  meaning  of  the  act,  though  out  of  the  words,  for  they 
are  in  by  the  feoffment,  and  not  by  the  ancestor  of  the  baron.  Moor,  9;,.  pi.  231.  Per 
Plowden  said  to  have  been  so  adjudged,  Linch  and  Spencer,  Cro.  Eliz.  514.  2  And.  44, 
Moor,  455.  3  Co.  50. It  is  within  the  act,  though  the  gilt  by  the  husband  or  his  ances- 
tors, by  which  the  feme  takes,  was  matle  as  well  in  consideration  of  money  paid  by  the  feme, 
or  her  father,  as  of  the  marriage.     Dyer,  146.  a.  b.     Keilw.  208.     Moor,  93.  pi.  231.     Cro. 

Ja.  474. Otherwise,  if  the  lands  had  moved  from  the  ancestor  of  the  feme,  as,  if  settled 

by  the  father  of  the  feme  in  consideration  of  the  marriage,  and  of  money  paid  by  the  baron 
for  the  lands  moving  from  her  father,  it  shall  be  intended  that  her  advancement  was  the 
principal  cause  of  the  gift,  and  not  the  money.  Kynaston  and  LloyiJ,  Cro.  Ja.  624.  adjudged, 
Jon.  13.  adjudged.     Palm.  213.  218.  adjudged,  Copland  and  Pyot.     Cro.  Car.  244.  adjudged. 

Jon.  254.  adjudged,  and  vide  Moor,  93.  pi.  231.     a  And.  45. But,  where  conveyed  by  a 

stranger  in  consideration  of  the  wife's  fortune  paid  by  her  father  to  the  vendor,  and  other 
money  paid  by  the  baron ;  this  is  the  purchase  of  the  husband  within  the  act.     Moor,  250. 

pi.  398. If  A.  in  consideration  of  good  service  done  by  B.,  conveys  lands  to  B.  his  man, 

and  C.  his  cousin,  and  the  heirs  of  their  bodies,  &c, ;  this  is  not  within  the  act,  not  being 
made  by  the  baron  or  his  ancestor;  and  being  in  consideration  of  service  done,  it  is  not  such 
a  purchase  as  the  act  intends.  Ward  and  Warthew,  Cro.  Ja.  173.  adjudged.  And  though  (7, 
was  named  cousin  by  the  deed,  it  was  said  that  was  not  material,  because  it  did  not  appear 
to  be  any  part  of  the  consideration ;  however,  being  found  in  fact  that  she  was  his  cousin, 
and  that  a  marriage  was  intended ;  it  was  said  it  should  be  presumed  the  marriage  was  a^  well 
the  cause  of  the  gift  as  the  ser^dce.  Noy,  122.  adjudged.  Yelv.  loi.  adjudged.  Moor,  683, 
adjudged,  (c)  Baron  and  feme  being  joint  copyholders  in  fee,  the  baron  purchases  the 
freehold  thereof  to  him  and  his  wife,  and  the  heirs  of  their  bodies;  they  have  issue;  the 
baron  dies ;  and  the  feme  enters  and  suffers  a  recovery,  ^c,  this  is  a  forfeiture  within  the  act, 
Vol.  II.  Xx  .  for 


"  any  such  lands  for  term  of  her  hfe  only,  after  the  course  and  ^i*  ^  ™  ^ni°' 
use  of  the  common  law  before  the  making;  of  this  present  act."  with  this 
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for  the  copyhold  by  the  acceptance  of  the  new  estate  was  extinct.  Cro.  Eliz.  24.  agreed /)<?r 
cur.  (/)  If  a  man  devises  lands  to  his  wife  in  tail,  this  is  within  the  words,  but  not  within  the 
meaning  of  the  act.  Foster  and  Pitfal,  Leon.  261.  Cro.  Eliz.  2.  [Hughes  v.  Clubb,  Com. 
Rep.  369.  S.  P.]  (g)  A  man  seised  in  fee  levied  a  fine  to  the  use  of  himself  for  life,  and  after 
to  the  use  of  his  wite,  and  the  heirs  male  of  her  body  by  him  begotten,  for  her  jointure ;  and 
after  he  and  his  wife  levied  a  fine,  and  suffered  a  recovery,  and  the  husband  and  wfe  died ; 
and  it  was  held,  the  issue  upon  this  act  might  enter,  for  though  it  was  not  within  the  words, 
yet  it  was  within  the  remedy  intended  to  prevent  the  disherison  of  heirs.  Co.  Litt.  365.  But 
in  the  case  of  Kirkmanand  Thompson,  Cro.  Ja.  474.  this  point  is  adjudged  con,  and  that  such 
alienation  was  neither  within  the  words  nor  intention  of  the  act,  which  seems  clearly  to  be 
law.  (k)  Vide  Jones  and  Philpot,  Lev.  49.  Sid.  63.  (?)  If  such  feme  tenant  in  tail  accepts  a 
fine  sur  conitzance  dc  droit,  and  thereby  renders  the  land  for  1000  years,  &c.  this  is  an  aliena- 
tion within  the  act,  else  it  would  be  to  little  purpose.  3  Co.  51.  said  to  have  been  so  re- 
solved.   Moor,  250.  adjudged.     2  Leon.  168.  adjudged.     3  Leon.  78.  adjudged,  8f  vide  Cro. 

Eliz.  514.     2  And.  58. Diversity  where  sucJi  lease  made  by  fine,  where  by  deed  only. 

Cro.  Ja.  629.  Bridg.  28.  i  Jon.  60.  i$-  vide  2  Ro.  Rep.  490,  where  it  is  said  by  two  judges, 
that  though  such  lease  be  made  by  fine,  yet  it  not  being  any  discontinuance,. or  prejudicial  to 
the  issue,  he  cannot  enter  till  after  her  death,  (/c)  This  i-elates  only  to  releases  and  confirm- 
ations, which  are  no  discontinuance  without,  so  that  a  lease  by  such  feme  tenant  in  tail 
made  for  three  lives  without  warranty,  if  not  pursuant  to  32  H.  8.  c.  28.  is  a  forfeiture  within 
the  act.  Sir  George  Brown's  case,  3  Co.  50.  b.  Cro.  Ehz.  514.  (/)  Extends  to  such,  where 
she  comes  in  only  as  vouchee.  Moor,  716.  pi.  1000.  (m)  Yet  it  continues  as  to  the  parties, 
and  all  others,  except  him  to  whom  the  interest,  &c.  by  whose  entry  it  is  to  be  avoided. 
3  Co.  59.  b.  60.  Hob.  166.  (71)  Unless  he  hath  disabled  himself  by  levying  a  fine,  suffering  a 
recovery,  &c.    Ward  and  Walthoe,  Cro.  Ja.  175.  adjudged.     Yelv.  loi.  adjudged.   Noy,  122. 

adjudged. And  v/here  he  hath  concluded  himself  by  suffering  a  recovery,  &g.,  his  issue 

whom  he  had  power  to  bar  shall  not  enter.    Lincoln  College,  3  Co.  61.    2  And.  31. But, 

if  after  such  feme  tenant  in  tail  suffers  a  recovery,  the  issue  in  tail  releases  to  the  recoveror, 
yet  the  issue  of  that  issue  is  not  barred  thereby.  3  Co.  59.  cited  from  Doctor  and  Student, 
and  3  Co.  61.  agreed  to  be  law.  —  But,  if  the  issue  in  special  tail,  the  remainder  being  to 
him  in  fee,  levies  a  fine  with  proclamations,  (though  not  foimd,)  and  after  his  mother  (being 
tenant  in  tail  within  this  act)  leases  for  three  lives,  (not  wan'anted  by  32  H.  8.  c.  28.)  living 
the  issue,  the  conusee  may  enter ;  for  the  tail  was  extinct  by  the  fine,  and  the  conusee  was 
the  person  to  whom  the  interest,  &c.  belonged  after  the  death  of  the  woman.  Sir  George 
Brown's  case,  3  Co.  51.  adjudged.  Cro.  Eliz.  514.  adjudged.  Moor,  455.  adjudged.  2  And. 
44.  adjudged.  And  there  said  that  the  record  of  the  fine  being  in  the  same  court,  they  might 
inspect  it  to  see  the  proclamations.  Ro.  Abr.  878.  pi.  7.  3  Co.  61.  But,  if  the  reversion  in 
fee  had  been  in  another,  then  the  conusee  taking  nothing  by  the  fine,  but  by  estoppel,  could 
not  enter;  nor  could  the  heir,  because  concluded  by  the  fine.  Ward  and  Walthoe,  Cro.  Ja. 
175.  adjudged.  Yelv.  loi.  adjudged.  •  Noy,  122.  adjudged.  But  in  this  last  book  the  case  is 
not  fully  stated,  for  there  is  no  notice  taken  of  the  last  fine  levied  by  the  woman  alone  after 
the  death  of  her  second  husband,  which  made  the  forfeiture,  (o)  The  statute  intended  only 
to  prevent  such  prejudice  as  might  arise  to  the  heirs  of  the  baron,  by  whom  advanced,  and 
not  where  the  immediate  interest  upon  the  death  of  the  wife  was  so  limited,  as  to  belong  to  a 
stranger.  Foster  and  Pitfal,  Cro.  Eliz.  2.  Leon.  261.  [Hughes  v.  Clubb,  Com.  Rep.  369.  S.  P.] 
(p)  But,  if  such  woman  be  tenant  for  life  —  remainder  for  life,  remainder  in  fee ;  and  the  two 
tenants  for  life  join  in  a  feoffment,  the  entry  of  iiim  in  remainder  in  fee  is  lawful  by  this  act, 
jier  Leon.  262.  But  this  seems  to  be  such  a  forfeiture,  for  which  the  remainder-man  in  fee 
might  by  the  common  law  enter.  Co.  Litt.  251.  b.  (ry)  If  the  baron,  being  seised  to  him  and 
his  feme,  and  the  heirs  of  the  body  of  the  feme  dies,  and  in  the  life  of  the  wife  his  issue 
(then  being  tenant  of  the  freehold,  as  pleaded,  which  must  be  intended  by  disseisin,  no  sur- 
render or  forfeiture  being  alledged)  sirffers  a  recovery,  (which  binds  not  the  tail,  he  being  in 
of  another  estate,)  by  agreement  that  the  recoverors  should  enfeoff  J.  S.,  and  that  the  wife 
shoidd  release  to  him  with  warranty,  which  she  does  accordingly,  and  dies,  and  the  warranty 
descends,  &c..  this  shall  bind;  for  not  being  prejudicial,  but  intended  to  perfect  the  assurance 
of  the  heirs,  it  is  not  restrained  by  this  act ;  for  the  woman,  joining  with  the  heir  by  fine  or 
recovery,  might  have  barred  the  tail ;  and  it  was  never  intended  to  prevent  a  warranty  being 
made  to  him  that  had  the  land,  by  the  conveyance  of  the  heir  himself.  Lincoln  College's 
case,  60.  a.  b.  adjudged,  (r)  But,  if  such  heir,  being  a  daughter,  joins,  and  after  a  son  is  born, 
he  may  enter.    3  Co.  61.  b. 

[By  Stat.  32  H.  8.  c.  36.  §  2.  it  is  enacted,  that  no  fine  levied 
by  any  woman  of  any  such  estate  as  is  mentioned  in  the  above 
statute,  1 1  H.  7.,  shall  be  of  any  effect.] 
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(E)  What  Estate  or  Interest  may  be  discontinued. 

'X'HERE  can  be  no  discontinuance  of  things  which  lie  in  Litt.  $627, 

grant;  and,  therefore,  if  tenant  in  tail  of  a  rent  (a),  advow-  628.  Co.  Litt. 
son,  common,  or  remainder,  or  rcversioji  expectant  on  a  free-  fV'r^^       .^" 
hold,  make  a  grant  by  deed  or  fine,  or  disseise  the  tenant  of  tail  of  an  ad- 
the  land  out  of  wliich  the  rent  is  issuing,  whereof  he  is  seised  vowson  in 
in  tail,  and  make  a  feoffment  with  {b)  warranty ;  this  is  no  dis-  g™ss  grants 
continuance  of  the  entail,  for  nothing  passes  but  during  the  life  |.|;^  ^^^^  V" 
of  tenant  in  tail,  which  is  lawful,  but  every  discontinuance  works  ^  collateral  ' 
a  wrong.  ancestor  re- 

leases to  the 
grantee  with  warrant)',  and  dies,  this  is  a  good  bar  for  ever,     i  Leon.  in.  said  by  Anderson 
to  have  been  adjudged,  but  vide  a  And.  no.   {b)  But,  where  the  issue  by  bringing  a  fonnedon 
admits  himself  out  of  possession,  and  shall  be  barred  by  the  warranty  and  assets,  vide  Co. 
Litt.  333.  b. 

A  copyhold  estate  cannot  be  discontinued  by  surrender,  for  Ro.  Abr.  63a. 

the  tenant  gives  up  no  more  than  he  had,  and  the  surrendree  is  C0.C0pyh.i41. 

in  by  the  lord's  admittance ;  and  this  is  not  (c)  like  a  feoffment  ^  S'p*  ^^*  ''^' 

at  common  law,  which  being  so  notorious  a  way  of  conveying  rantyisusuidly 

estates,  takes  away  the  entry  for  the  benefit  of  strangers,  who  annexed  to  it; 

otherwise  would  be  at  a  loss  to  know  against  whom  to  bring  ^"d  '^  the 

^^' precipe.  :;tK«r 

the  benefit  of  the  warranty  would  be  lost,  but  warranty  cannot  be  annexed  to  copyhold 
estates.    Leon.  95.  35a. 

But  by  custom,  a  copyhold  estate  may  be  discontinued  by  Ro.  Abr,  632. 

surrender,  and  bv  such  surrender  an  estate-tail  in  copyhold  lands  ^f  •" ,  ^*  ^'^^^ 
n  "^  ^"^  Stephens  v. 

for  ever.  EH^t^  Cro.  EI. 

484.  Erish  V.  Rives,  7d  717.   Dell  v.  Higden,  Moore,  358.    Oldcotv.  Levell, /d  753.    Knight 
and  Footman's  case,  i  Leon.  95.    Reyner  v.  Poel,  Brownl.  44.  79.   4  Co.  23. 

Also,  if  there  hath  been  a  custom  in  a  manor,  that  plaints  4  Co.  23.  a. 
should  be  prosecuted  there  in  the  nature  of  real  actions ;  if  a  P^yl^v.Lane, 
recovery  be  had  upon  such  plaint  against  tenant  in  tail,  it  is  a  ^i^^^  ^  Pea^e 
discontinuance;  for  since  the  custom  warrants  the  recovery,  it  is  id.  391*11 
an  incident  to  such  a  recovery  by  the  common  law,  that  it  should 
be  a  discontinuance,  which  it  seems  is  drawn  from  the  nature  of 
the  thing,  that  a  judgment  given  in  a  court  of  judicature  ought 
not  to  be  avoided,  but  by  matter  of  as  high  nature,  viz,  a  re- 
covery in  a  court  of  justice,  and  not  by  the  entry  of  the  party 
that  hath  right. 

If  the  reversion  or  remainder  be  in  the  king,  the  tenant  in  Co.  Litt.  33^. 

tail  cannot  discontinue  the  estate  tail.  a  And.  156. 

a  Leon.  157.   3  Leon.  75. 

But,  if  there  had  been  tenant  in  tail,  the  reversion  in  the  king,  Co.  Litt.  ^:^s. 
before  34  &  35  H.  8.  c.  20.  he  might  have  {d)  barred  the  tail  by  (rf)  And  where 
a  common  recovery,  but  that  common  recovery  neither  barred  ^"'^J  be' barred 
nor  discontinued  the  king's  reversion.  by  fine,  with- 

out discontinuing  the  king's  remainder,  vide  Jackson  v.  Darcy,  Moore,  115.  4  Leon.  40.  S.  C. 
Keilw.  a  13. 

X  X  2  il  Tenant 
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Stone  V.  New-  ||  Tenant  in  tall  to  him  and  the  heirs  male  of  his  body,  rever- 
nian,Cro.Car.  gjQj^  j^  j^j^g  crown,  made  a  feoffment  of  the  lands,  and  was  after- 
'**''•  wards  attainted  and  executed  for  treason ;  and  by  a  special  act 

of  parliament,  by  which  his  attainder  was  confirmed,    it  was 
enacted,  that  he  should  lose  all  his  lands,   &c.,  and  that  they 
should    be   vested    in   the   queen    without   office   found.      The 
question  was,  whether  there  was  any  estate  or  right  remaining 
in  the  tenant  in  tail  after  the  feoffment,  which  was  not  forfeited 
by  the  attainder  and  act  of  parliament.     The  judges  upon  the 
arguing  of  this  in  the  Exchequer  Chamber  were  divided.    Some 
held,  that  by  the  feoffment  of  the  tenant  in  tail  (the  reversion 
still  remaining  in  the  crown)  there  could  be  no  discontinuance 
of  the  estate  tail,  and  therefore,  being  in  him  at  the  time  of  the 
attainder,  was  by  the  forfeiture  vested  in  the  king  by  the  statute 
of  26  H.  8. ;  but,  if  the  estate  tail  was  not  in  him,  yet  the  right  ^ 
of  the  estate  tail  remained,  which  was  given  to  the  king  by  the 
33  H.  8.     The  other  judges  argued,  that  though  the  reversion 
was  in  the  king,  and  so  no  discontinuance,  yet  all  was  divested 
out  of  the  feoffor  as  strongly  as  if  there  had  been  a  discontinu- 
Cro.  Car,  460.  ance,  and  so  nothing  remained  to  be  forfeited.     No  judgment 
In  this  case  It   ^^g  given  in  the  Exchequer  Chamber,  but  afterwards  upon  ex- 
^irth^aTif    ^    ceptions  taken  in  the  King's  Bench  to  the  pleadings,  it  was  there 
tenant  in  tail    agreed,  that  judgment  should  be  entered  for  the  plaintiff,  ac- 
of  a  common    cording  to  the  opinion  of  the  majority  of  the  judges  in  the 

person,  where  Exchequer  Chamber:  and  so  the  estate  was  adjudged  forfeited. || 
no  reversion  is  ^  ^      o 

in  the  king,  make  a  feofFment,  it  is  a  discontinuance}  and  if  he  be  attainted  of  treason,  there 
is  no  forfeiture,  according  to  3  Co,  3, 

Co.Litt.3a7.b.  If  A.  being  tenant  in  tail  makes  a  gift  in  tail  to  B.,  and  B. 
makes  a  feoffment  in  fee,  and  dies  without  issue,  and  A.  hath 
issue  and  dies,  the  issue  of  A.  may  enter ;  for  though  the  feoff- 
ment of  B.  did  discontinue  the  reversion  of  the  fee-simple,  which 
A.  had  gained  upon  the  estate-tail  made  to  B.,  yet  it  could  not 
discontinue  the  right  of  entail  which  A.  had,  which  was  discon- 
tinued before;  and  therefore,  when  B,  dies  without  issue,  the 
discontinuance  of  the  estate-tail  of  B.  which  passed  by  his 
livery  ceases,  and  consequently  the  entry  of  the  issue  of  A.  is 
lawful. 
Swift  v.  If  husband  and  wife  are  seised  of  lands,  remainder  to  the 

Heath,  Carth,  j^gjj,g  ^f  ^j^g  body  of  the  husband,  with  remainder  over,  they 
itTsamaxim  n^ake  a  lease  for  years,  not  warranted  by  the  statute,  the  hus- 
in  law,  that  he  band  dies  leaving  issue  J.  S.,  who  at  the  age  of  1 6,  with  the  con- 
who  hatli  no  sent  of  the  wife  and  second  husband,  with  his  own  hands  makes 
freehold  in  the  a  feoffinent  to  the  lessee;  this  is  no  discontinuance  of  the  re- 
anv  means  dis^  niainder  over,  for  J.  S.  had  (a)  only  a  reversion  expectant  upon 
continue  the  an  estate  for  life,  and  so  (b)  no  freehold  in  him  at  the  time  of 
estates  therein,  making  the  feoffment. 
Carth.  no. 

per  Curiam,  vide  supra  letter  (B),    (b)  For  though  the  tenant  for  life  consented,  yet  such  a 
naked  assent  will  not  amount  to  a  suiTender.    Ibid. 
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(F)  By  what  Act  or  Conveyance  a  Discontinuance 
may  be  made,  and  the  Effect  thereof. 

A    MAN  may  discontinue  by  five  sorts  of  conveyances,  viz.  Co.Litt.  325.3. 

{a)  fine,   recovery,  {b)  feoffment,  release,   or  confirmation  (a)  But  if  he 

with  warranty.  '^^^^  ^^f^^^.  . 

•'  execution,  it  is 

no  discontinuance,     Ro.  Abr.  632.     Co.  Litt.  2,3Z'  ^-    W  But  a  feoffment  with  livery  in  law 

works  no  discontinuance.     Ro.  Abr.  632. 

A  feoffment  made  by  tenant  in  tail  is  a  discontinuance,  with  Co.Litt.3a8.b. 
or  without  warranty ;  but  a  release  or  confirmation  is  not,  for  a 
man  can  pass  no  more  thereby  than  he  may  lawfully  pass :  but 
a  warranty  added  to  a  release,  or  confirmation  to  a  disseisor, 
works  a  discontinuance,  if  it  descend  on  him  that  hath  the  right. 

But,  if  one  having  a  son,  many  a  second  wife,  and  land  be  Co.Litt.3a8.K 
given  to  the  husband  in  special  tail,  and  he  have  issue  by  his 
second  wife,  and  be  disseised,  and  release  with  warranty,  and 
die ;  or  if  tenant  in  tail  of  Borough-EngUsh  land  have  issue  two 
sons,  and  be  disseised,  and  release  with  warranty  to  the  disseisor, 
and  die ;  yet  is  not  the  entail  discontinued  in  either  case ;  because 
the  warranty  always  descends  to  the  heir  at  law. 

If  tenant  in  tail  exchanges  with  another,  (c)  this  is  not  a  dis-  Perk.  §  294. 
continuance.  9  Eq.  22.  Co, 

Litt.  332.  b. 
S.  P.    Roll.  Abr.  632.  S.  P.     (c)  Because  no  livery  of  seisin  is  requisite  thereupon.    Co.  Litt, 
33a.  b.    Co.  44.  b. So,  of  partition  between  parceners.     Co.  Litt.  173.  a. 

If  tenant  in  tail  bargains  and  sells  his  lands  in  fee,  tliis  is  no  2  Inst.  644. 
discontinuance,  for  only  a  freehold,  which  determines  within  the  Moor,  42, 
compass  of  a  life,  passes. 

So,  if  tenant  in  tail  by  indenture  enrolled  bargains  and  sells  to  9  Co.  96.  b. 
J.  S.  and  his  heirs,  and  after  levies  a  fine  with  proclamations  to  ^f^^^^^ 
the  bargainee  and  his  heirs,  and  dies  without  issue;  this  is  no  j^j.  g.  q 
discontinuance  of  the  remainder,  because  the  remainder  is  not  [But  in  this 
touched  or  (d)  displaced  thereby  ;  for  no  freehold  passes  by  the  case  it  was 

fine ;  but  the  fine  only  corroborates  the  estate  of  the  bargainee  fe'^5  '  ^}^^\  " 
1      ^1       ,    ,    .  •'  o  the  fine  had 

by  the  statute.  been  levied  be- 

fore  the  bargain  and  sale  was  enrolled,  it  would  have  been  a  discontinuance.  So,  where  a 
fine  is  levied  in  pursuance  of  a  covenant  in  a  prior  convejance,  as,  where  a  tenant  in  tail 
conveys  his  estate  by  lease  and  release,  and  covenants  in  the  release  to  levy  a  fine,  which  is 
done  accordingly ;  in  this  case,  the  lease,  release  and  fine  will  be  considered  as  only  one 
assui'ance,  and  the  fine  will,  therefore,  operate  as  a  discontinuance  of  the  estate  tail.  Dofe 
v.  Odiarne,  2  Burr.  704.]  (d)  For  every  discontinuance  it  is  necessary  there  should  be  a  de- 
vesting or  displacing  of  the  estate,  and  turning  the  same  to  a  rights  for  if  it  be  not  turned  to  a 

right,  they  that  have  the  estate  cannot  be  driven  to  an  action.     Co.  Litt.  327.  b. But 

there  may  be  a  discontinuance,  which  turns  the  estate  to  a  right,  and  yet  does  nut  take  away 
the  right  of  entry ;  and  a  warranty  may  bar  where  the  reversion  is  only  displaced,  and  turned 
to  a  right,  though  the  right  of  entry  is  not  taken  away.     Vide  Salk.  245.  per  Powel  J. 

Some  discontinuances  are  for  life  only;  as,  when  tenant  in  Co.Litt. 33 ^b.^ 
tail  makes  a  lease  for  the  lessee's  (e)  life :  some  are  during  the  336.  a.  Salk. 
limitation  of  an  estate  tail ;  as,  when  tenant  in  tail  makes  a  gift  fXiia  ferae 
in  tail :  also,  if  he  makes  a  lease  for  years,  or  for  his  own  life,  tenant  in  tail 
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within  the  sta-  remainder  in  fee,  with  livery ;  this  is  a  discontinuance  in  fee, 

tute  II  H.  7.    because  the  estate  in  fee  passes  by  the  Hvery. 

c.  ao.,  accepts  i  /  ^ 

a  fine  come  ceo,  &c.  and  grants  and  renders  it  for  500  or  1000  years,  rendering  the  ancient 

rent,  this  is  within  the  act ;  for  though  strictly  a  term  for  years  can  work  no  discontinuance, 

yet  they  are  in  equal  mischief,  and  the  statute  would  be  useless  if  sucli  leases  were  not  within 

the  remedy  thereof,  Moore,  250.    Piggot  and  Palmer,  2  Leon.  168.    3  Leon.  78.  S.  C.    Peni- 

cock's  case,  Dy.  148.  b.    3  Co.  51.  b. 

Co.  Litt-  327,  And  none  can  make  a  discontinuance  larger  than  the  aliena- 
tion of  the  tenant  in  tail,  who  made  it ;  therefore,  if  A.  tenant  in 
tail  make  a  gift  in  tail  to  B.,  and  B.  enfeoff  C  and  die  without 
issue,  A.'s  issue  may  enter. 

Co.  Litt.  336,       If  the  estate  that  caused  the  discontinuance  is  {a)  defeated,  the 

337.  (fl)Asby  discontmuance  is  (Jb)  defeated  also. 

entry  for  a 

condition  broken,  or  otherwise.     8  Co.  44.  a.    {b)  But  the  reversion  may  be  revested,  and 

yet  the  discontinuance  remain;  as,  if  a  feme  covert  had  been  tenant  for  life,  and  the  husband 

had  made  a  feoffment  in  fee,  and  the  lessor  had  entered  for  the  forfeiture,  the  reversion  was 

revested,  and  yet  the  discontinuance  remained  at  the  common  law.     Co.  Litt.  ^ZS-  &• 
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(A)  What  Acts  amount  to  a  Disseisin. 

Litt.  ^^79.  A  Disseisin  is  where  a  man  enters  into  any  lands  or  tenements 
Co.  Litt,  181.  •''^-  where  his  entry  is  not  congeable,  and  ousts  him  who  hath 
th^tb"!'!!!*-'  ^^^  freehold;  so  that  it  differs  from  an  abatement,  which  is  the 
seisin  nothint^  entrance  of  a  stranger  into  lands,  of  which  an  ancestor  died 
more  is  ac-  seised  before  the  heir  has  entered,  whereby  there  is  not  properly 
quired  against  ^n  actual  ouster  committed  of  the  person  that  was  seised  of 
buuabare^os-  ^^^  freehold,  as  there  is  in  case  of  a  disseisin;  but  the  entry  of 
session,thouph  the  person  who  has  the  title  to  the  freehold  is  prevented.  In 
against  all  like  manner  a  disseisin  differs  from  an  inti'usicm,  which  is  when 
others  a  fee-  an  ancestor  dies  seised  of  any  estate  of  inheritance  expectant  on 
^""P  an  estate  for  life,  and  then  tenant  for  life  dies ;  and  between  the 

death  of  the  tenant  and  entry  of  the  heir  a  stranger  interposes 
and  intrudes,  and  so  gets  possession  of  the  freehold ;  so  that  it  is 
rather  a  prevention  of  the  heir's  entry,  than  an  actual  ouster  of 
him  of  his  freehold. 
Ro.  Abr.  658.  If  husband  and  wife  purchase  lands  in  fee,  and  then  the  hus- 
band is  attainted  of  felony,  and  the  king  seizes  the  land,  and  af- 
terwards the  lord  of  whom  it  is  held  hath  it,  upon  his  suggestion, 
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delivered  to  him  out  of  the  hands  of  the  king,  as  his  proper 
escheat;  this  is  a  disseisin  of  the  wife  who  was  jointenant  with 
the  husband,  for  the  lord  got  possession  of  the  freehold  by  his 
misrepresentation  of  the  nature  of  the  estate  to  the  king,  which 
being  a  manifest  act  of  injustice  and  falsehood,  the  possession 
acquired  by  it  must  be  looked  upon  as  an  acquisition  of  the  same 
nature  with  a  possession  gained  by  open  and  avowed  violence, 
and  so  a  disseisin. 

A  man  has  a  house,  and  locks  it,  and  departs,  and  another  Ro,  Air.  659- 
comes  to  the  house,  and  takes  the  ring  of  the  house  in  his  hand, 
and  says,  that  he  claims  the  house  to  himself  in  fee,  without 
making  any  entry  into  it,  this  is  a  disseisin  of  the  house;  for  the 
claim  he  made  upon  taking  ihe  ring  into  his  hand,  shews  his  in- 
tention in  doing  it  to  be  a  piuin  seisin  of  the  entire  freehold,  and 
consequently  a  disseisin  of  the  true  proprietor;  and  his  non- 
entry  into  the  house,  uf)on  his  seising  it,  will  not  qualify  the  in- 
tention of  what  he  has  done,  since  his  seisin  of  part,  in  the  name 
of  the  whole,  gives  him  whatsoever  an  enti'y  could  have  done, 
and  therefore  such  an  entry  w  as  not  necessary. 

A  man  has  a  mill,  and  yl.  turns  the  water  that  used  to  serve 
the  mill,  so  that  it  cannot  grind ;  this  is  a  disseisin  of  the  mill, 
for  which  an  assise  lies  against  A. ;  for  to  deprive  a  man  of  the 
means  he  has  of  obtaining  the  pi'ofits  of  his  fi-eehold,  is,  in  effect, 
to  disseise  him  of  his  freehold. 

If  ^.  cuts  ti-ees  in  his  soil,  and  7?.  who  has  common  tlierc, 
says  that  the  soil  is  his,  and  commands  him  not  to  cut  there, 
whereupon  A.  departs  out  of  the  land,  this  is  no  disseisin  in  7i., 
for  he  who  has  no  right  to  a  freehold  cannot  be  seised  of  it  by 
bare  words  only,  which  are  fleeting  and  transitory,  and  do  not 
amount  to  such  an  act  of  notoriety  and  solemnity  as  is  required 
in  gaining  possession  of  a  freehold,  whereof  strangers  are  to  take 
notice. 

If  a  man,  who  has  right  of  entry  into  lands,  in  coming  thither   Ro.  Abr.  659^, 


Bro.  Disseisin, 


Ro.  Abr.  659. 
Bro.  Disseisin,, 

42. 


is  disturbed  and  hindered  from  entering,  this  is  a  disseisin 


mch 


hinderance  of  entry  being  equivalent  to  an  actual  ouster  of  the 
freehold. 

Where  a  man  enters  into  my  house  by  my  sufferance  without  Ro.  Abr.  659 
making  any  claim,  this  is  no  disseisin. 

A  man  grants  all  his  lands  in  D.  to  A.  besides  the  chamber  he 
lies  sick  in ;  and  after  livery  made  pursuant  to  the  grant,  by  the 
sufferance  of  A.,  the  grantor  removes  into  the  hall  without 
claiming  any  thing  to  his  own  use,  and  dies ;  this  coming  into 
the  hall  is  no  disseisin,  being  by  the  permission  of  the  grantee, 
and  so  not  unlawful. 

If  the  king  be  seised  in  fee  of  the  manor  of  B.,  and  a  stranger 
erect  a  shop  in  a  vacant  plat  of  it,  and  take  the  profit  of  it  with- 
out paying  any  rent  to  the  king,  and  after  the  king  grant  over 
the  manor  in  fee,  and  the  stranger  continue  in  the  shop,  and  oc- 
cupy it  as  before,  this  is  no  disseisin ;  for  the  first  entry  of  the 
stranger  was  no  disseisin,  but  an  intrusion  on  the  king's  pos- 
session ;  for  that  the  king's  title  appearing  of  record,  the  entry 
i?i  pais,  which  is  not  an  act  of  equal  notoriety,  will  not  divest  it 
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out  of  him  :  if  then  the  king  is  not  disseised,  his  conveyance  of 
the  freehold  is  good,  and  the  grantee  is  seised  by  virtue  of  it, 
and,  consequently,  cannot  be  said  to  be  disseised  by  the  stranger 
who  has  made  no  entry  upon  him  after  the  king's  conveyance, 
but  only  continued  the  old  interest  which  he  had  before  the 
grant,  and  so  remains  an  intruder  still,  and  liable  to  an  action 
of  trespass  or  ejectment  for  it. 
Bro.  title  Dis-       So,  if  a  man  enters  into  certain  lands,  parcel  of  a  manor  which 
seism,  6.    Ro.  jg  jjj  y^r^yd  to  the  king,  by  reason  of  the  nonage  off/.  S.  and  takes 
^'         the  pi'ofits  as  owner  thereof,  and  J.  S.  after  sues  livery,  and  the 
intruder  still  continues  in  possession,  and  takes  the  profits  as  for- 
merly, this  continuance  after  the  livery  is  no  disseisin,  but  only 
an  intrusion  to  be  remedied  by  trespass  or  ejectment;  and  the 
manor  being  in  the  king  only  as  guardian  makes  no  difference; 
because,  till  it  is  relieved  out  of  his  hands,  he  is  in  actual  pos- 
session of  it  as  much  as  if  it  v/ere  his  own. 
Bro.  title  Dis-        Baron  and  feme  seised  in  tail,  the  baron  goes  out  of  the 
seisin,  ^4,  country,  and  in   his  absence  the  feme  enfeoffs  A.  in  fee,  [who 

enters,]  this  is   a  disseisin  of  the  husband  by  Jl.,  because  the 
feoffinent  by  the  feme  covert  was  void,  and  so  his  entry  under  it 
tortious. 
Ro.  Abr.  662.        If  a  disseisor  makes  a  lease  for  years,  or  at  will,  and  the  dis- 
seisee enters  upon  him,  and  then  the  lessee  re-enters,  claiming 
by  virtue  of  his  lease,  though  that  was  only  a  term  for  years,  yet 
he  is  a  disseisor,  because  he  enters  upon  the  proprietor  of  the 
soil,  and  ousts  him  of  his  possession,  and  that  by  virtue  of  a 
former  disseisin,  so  that  the  possession  of  the  freehold  cannot  be 
supposed  to  be  left  in  the  disseisee ;  and  therefore  such  an  entry 
must  be  equivalent  to  an  avowed  disseisin. 
Ro.  Abr.  662.        If  a  man  enters  into  my  land  claiming  a  lease  for  years,  or 
Co.Litt.  271.3.  ejiigrg  as  tenant  by  statute  merchant,  when  he  has  no  right,  he 
pi.  II.  ^^        ^^  ^  disseisor,  the  entry  being  unlawful,  and  the  pretence  of  title 

unjust. 
Bro.  title  Dis-       So,  if  a  guardian  in  chivalry  assigns  dower  to  a  woman,  as 
seisin,  7,  1  Ro.  ^y]\Q  of  i\^q  deceased  tenant,  who  in  fact  is  not  his  wife,  and  she 
^'         enters  thereupon,  she  is  a  disseisoress,  for  her  false  title  being 
an  act  of  fraud  and  injustice,  and  the  possession  acquired  by  it 
tortious,  the  pretence  of  title,  when  it  appears  that  she  has  none, 
will  not  avail  her.    And  Q.  whether  the  guardian  in  this  case  is 
not  a  disseisor  likewise? 
Ro,  Abr.  66a.        A  man  makes  a  lease  for  years  to  another  and  his  heirs,  and 
the  lessee  dies,  and  the  heir  claiming  the  term  enters;  though 
the  term,  being  a  chattel,  must  go  to  the  executors,  and  not  to 
the  heir,  yet  the  heir  is  no  disseisor,  because  he  claimed  only  a 
term  and  no  freehold,  and  such  a  term  too  as  was  in  being,  and 
actually  limited  to  him  ;  and  therefore  the  heir  in  this  case,  that 
is  named  in  the  words  of  limitation,  shall  be  only  presumed  to 
enter  on  behalf  of  the  executor,  to  continue  the  term  that  was  in 
being,  and  not  to  commit  a  disseisin  on  the  freehold. 
Ro.  Abr,  659.        If  there  be  tenant  by  sufferance;  and  a  stranger,  who  has  no 
Prensou  t  :ul     j-jgiit  to  the  land,  make  a  lease  thereof  for  years  by  indenture  to 
the  tenant,  without  making  any  entry  upon  such  tenant  pre- 
vious 
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■vious  to  the  demise,  and  the  tenant  thereiijjon  pay  the  rent  re- 
served on  this  lease  to  the  stranger,  this  is  no  disseisin  of  the 
righttul  proprietor,  for  the  tenant  at  sufferance  was  no  disseisor 
before  the  demise ;  and  after  the  demise,  or  by  virtue  of  it,  he 
can  be  no  disseisor,  because  he  still  continued  his  old  possession, 
without  committing  any  octual  ouster  of  him  who  had  the  free- 
hold:  for  the  acceptance  of  the  deed  of  demise,  and  payment  of 
rent  thereupon,  are  not  acts  of  sufficient  solemnity  and  notoriety, 
since  they  ma)  be  transacted  in  private,  to  change  the  possession 
of  a  freehold. 

If  a  guardian,  after  the  full  age  of  the  heir,  continues  in  pos-  Co.  Litt,  5  7.  b» 
session,  he  is  no  disseisor,  but  an  abator  (a),  and  an  assize  of  271- a- 
mortdancestor  lies  against  him  by  the  heir,  for  he  does  not  ac-  (<»)  [But  on  the 
tually  oust  the  heir  of  his  Ireehold,  which  is  required  in  a  dis-  ^i^^  ^j^jg  ^f 
seisin,  but  holds  him  out  by  an  intermediate  entry)  between  him  Blunden  and 
and  his  ancestor,  which  makes  the  distinction  between  an  abate-  Baugh,  com- 
ment and  disseisin.  monly  called 

Lord  iS'  otting- 
iiam's  case.  Justice  Parclui/  said,  that  he,  whom  Lord  Coke  calls  in  this  place  an  abator, 
must  be  taken  for  a  disseisor,  as  he  had  actual  possession  by  the  possession  of  the  guardiaji. 
Lord  Nott.  MSS.     Co.  Litt.  471.  a.  n.  (2),  13th  edit.] 

If  a  man  enters  as  guardian  into  the  lands  of  an  infant,  who  Ro,  Abr.  661. 

has  no  title  to  be  guardian,  it  is  at  the  election  of  the  infant  to  Cro.  Car.  302. 

make  him  a  disseisor,  on  account  of  his  wrongful  entry  upon  an  Bkmden  v. 

1  r       1    •    r     .  1      .      T         1^      1        "^     '  1   Baugh.      The 

actual  ouster  or  such  miant,  or  else  to  dissemble  the  wrong,  and  point  decided 

call  him  to  an  account  as  guardian.  in  this  case 

was,  that  a 
tenant  at  will  made  a  lease  for  years,  and  the  lessee  for  years  entered,  and  the  court  held, 
tliat  though  the  estate  at  will  did  not  warrant  the  lease  for  years,  it  was  only  a  disseisin  at 
election.  For  where  a  person  gains  a  possession  under  a  title  consistent  with  that  of  the 
person  having  right,  and  who  was  in  possession,  it  is  but  a  disseisin  at  election.  And  it  was 
said  in  this  case,  that,  admitting  it  to  be  a  disseisin,  the  tenant  at  will  is  the  disseisor,  and 
not  the  lessee  for  years.  See  Hovenden  v.  Lord  Annesley,  2  Scho.&  Lefr.  622.  Goodright 
V.  Forester,  i  Taunt.  599.II 

An  absolute  feoffment  is  made  by  deed,  and  a  letter  of  attorney  Bro.  title  Dis- 
therein  to  deliver  seisin;  the  attorney  makes  livery  upon  condi-  seisin,  34.71. 
tion ;  he  is  a  disseisor  of  the  feoffor,  because  not  pursuing  his 
commission  it  is  all  one  as  if  he  had  none  at  all,  and  then  his 
livery  is  tortious,  and  amounts  to  a  disseisin. 

A.  seised  of  lands  in  fee  permits  his  son  to  enter  into  them  by  jon.  315.  Cro. 
his  consent,  and  to  occupy  as  tenant  at  will;  the  son  after  by  in-  Car.  303, 304. 
denture  leases  them  for  2 1  years,  rendering  rent :  this  was  holden  ^\°:  ^^^^^J"^^^' 
no  disseisin,  but  at  the  election  of  the  father,  who  may  if  he  ^a]"'.^. ' 
pleases  call  it  such,  because  the  lease  for  years  was  more  than  he 
could  justify ;  but  a  disseisin  being  an  actual  ouster  of  another's 
freehold,  the  possession  of  the  son,  being  in  possession  as  tenant 
at  will,  gives  room  to  the  father  to  construe  his  demise  no  dis- 
seisin, if  he  thinks  fit ;  and  therefore  the  son,  in  this  case,  shall 
be  presumed  to  act  in  behalf  of  the  father,  and  to  demise  the 
land  as  attorney  to  him,  especially  if  the  father  afterwards  de- 
mand and  receive  the  i-ent ;  for  the  rule  is,  Ratihalitio  retro- 
trahitur  et  mandato  aquiparatur.      However,   the   first  lessor, 
before  he  hath  received  any  rent,  may  take  the  demise  to  be  a  dis- 
seisin 
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seibin  at  his  election ;  for  wlien  the  tenant  at  will  takes  upon  him 
to  make  a  greater  estate  than  he  lias  himself,  this  may  be  con- 
strued a  disseisin,  because  it  is  an  usurpation  upon  the  right  of 
the  lessor,  and  in  effect  a  seizure  of  his  freehold  ;  and  the  great 
reason  why  the  lessor  is  allowed  to  make  the  other  construction, 
is  to  avoid  the  inconveniences  which  otherwise  would  follow;  for 
if  a  lessor  was  obliged  to  look  upon  leases  for  years  of  his  tenant 
at  will  to  be  disseisins,  then  if  a  tenant  at  will  should  make  a 
lease  for  a  small  time,  and  the  lessor  not  knowing  thereof  should 
levy  a  fine  of  such  lands  for  his  wife's  jointure,  or  other  uses, 
the  lessee  of  tenant  at  will  would  be  necessitated  to  become  a 
wrong-doer,  perhaps  contrary  to  his  intent,  and  the  disseisee 
would  be  deprived  by  his  fine  of  all  remedy  for  recovering  his 
right,  as  well  as  the  person  to  whom  he  levied  it ;  for  he  him- 
self could  not  set  up  a  title  to  such  lands,  because  he  had  trans- 
ferred it  to  another  in  a  court  of  record,  and  the  other  could 
not  claim,  because  a  naked  right  cannot  be  transferred. 
Cro.  Eliz,  ?3o.  In  this  case,  if  the  lessor  takes  such  a  disposition  by  his  tenant 
BarherTotit  ^^  ^'^^^  ^°  ^^  ^  disseisin,  then  both  the  tenant  at  will  and  his  lessee 
Jon.  317.  Cro.  ^^'^  disseisors,  since  they  both  concur  to  the  act  that  is  the  dis- 
Car.  302.  seisin ;  but  in  respect  of  all  strangers  the  tenant  at  will  only  is 

to  be  esteemed  tenant  of  the  freehold,  and  the  person  who  as 
such  is  disseisor;  for  as  for  the  lessee  of  tenant  at  will,  he  in  re- 
spect of  all  strangers,  and  likewise  of  tenant  at  will,  has  a  fair 
and  legal  interest  derived  out  of  the  inheritance  of  his  lessor, 
and  so  cannot  be  tenant  of  the  freehold  jointly  with  his  lessor, 
but  must  claim  under  him. 
Jon.  317,  If  a  lessee  for  years,  or  at  will,  makes  a  lease  for  life,  or  a 

Cro.  Car.  302.  gjft  jjj  j^j]^  ^l^^^  creates  a  good  lease,  or  a  good  gift  in  tail 
seisin  3. 64.  "  ^"^^"g  themselves  and  all  others,  besides  the  first  lessor,  and  as 
66.  to  him  they  are  both  disseisors,  for  they  both  clearly  concurred 

in  ousting  him  of  his  freehold,  one  by  giving,  and  the  other  by 
receiving  the  livery,  which  passed  the  freehold. 
T\"*i^^'"'  ^^^^'  Tenant  at  will,  or  for  years,  makes  a  feoffhient  in  fee,  and 
[Vide  Cro^Ja.  ^^^^'^ '  ^^^^  ^^'^^  brings  dower :  the  feoffee  cannot  plead  that  her 
615.  1  Atk.  husband  was  never  seised;  for  since  the  feoffee  received  his  estate 
443-]  from  him,  he  Is  estopped  to  say  that  the  husband  was  never 

seised :    besides,  in  respect  of  the  feoffee,   the  feoffor  had  an 
estate,  though  in  regard  to  the  disseisee  he  is  to  be  considered  as 
a  wrong-doer. 
Ro.  Abr.  661.       If  a  man  enters  into  the  land  of  an  infant  by  his  assent,  the 
Bro  ^tle  Dis-  '^^^^^^  "^^J  Proceed  against  him  at  full  age  as  a  disseisor ;  for 
seisin,  30.         ^he  contract  made  between  tlieni  during  the  nonage  of  the  infant 
may  be  considered  by  the  infant  as  void,  and,  consequently,  the 
entry  by  virtue  of  it  may  be  esteemed  illegal ;  or  the  infant,  if  he 
thinks  it  more  for  his  advantage,  may  at  full  age  ratify  the  con- 
tract between  them,  and  so  allow  him  as  his  tenant. 
Dyer,  173.  m        If  A.  be  seised  of  lands  in  fee,  and  a  stranger  enter  upon  him 
Abr^66i   Mo-  ^^  virtue  of  a  lease  for  years,  which  is  void,  and  pay  rent  to 
lineux's  case,    him,  A.  can  never  proceed  against  him  as  a  disseisor,  for  his 
Dyer,  6z.        acceptance  of  rent  at  his  hands  is  a  full  and  uncontestable  allow- 
pl.  33.  conf.  ance 
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ance  of  the  lease  he  claims,  and,  consequently,  the  entry  by 
virtue  of  it  purged  and  made  rightful. 

A,  bargains  and  sells  lands  by  indenture  enrolled  to  B,  upon  Palm.  ioi. 
condition  that  on  the  payment  of  300/.  at  the  end  of  three  years  J^"*  3 16. 
it  shall  be  void,  and  that  in  the  mean  time  the  bargainee  should  ^^'^u^'lV" 
not  meddle  with  the  profits  of  the  land  :  the  bargainor  occupies, 
and  makes  a  lease  for  five  years,  and  at  the  day  does  not  pay  the 
300/.  the  bargainee  docs  not  enter,  but  (the  bargainor  occu- 
pying iO  devises  the  land :  it  was  adjudged  a  good  devise,  for 
the  bargainor  in  this  case  was  tenant  at  will ;  and,  therefore,  his 
lease  does  not  put  the  bargainee  under  the  necessity  of  being  a 
disseisee. 

If  a  guardian  by  nurture  makes  a  lease  by  indenture  to  one  Ro.  Abr.  659. 
who  is  already  in  under  the  title  of  the  infant,  rendering  rent  to 
the  guardian,  which  is  paid  accordingly ;  this  is  no  disseisin,  for 
there  is  no  actual  ouster  consequent  on  such  demise ;  and  the 
rent  paid  to  the  guardian  must  be  accounted  for  to  the  infant. 

\_A.  tenant  for  life,  remainder  to  B.  in  tail ;  B.  recovers  in  Taylor  v. 
ejectment  against  A.  and  has  an  habere  facias  possessionem,  and  Horde,  i  Burr, 
whilst  in  possession  makes  a  leoitment  01  the  estate  to  JJ.  with 
livery  of  seisin,  that  he  might  become  tenant  of  the  freehold,  in 
order  for  the  suffering  of  a  common  recovery.     A  recovery  is 
accordingly  suffered,  and  afterwards  A.  brings  an  ejectment, 
and  obtains  a  verdict.     It  was  adjudged,  that  B.  by  his  entry  in 
this  case  under  the  judgment  was  not  an  actual  disseisor,  and  questioned 
therefore  had  not  in  him  any  estate  of  freehold ;  and  that  the  with  great  abi- 
feoffment  gave  D.  an  estate  of  freehold  only  at  the  election  of  A.  I'ty.  See  also 
but  did  not  give  him  an  actual  estate  of  freehold.] 

If  two  or  more  disseise  another  of  any  lands  to  their  own  use, 
they  are  all  jointenants,  and  all  disseisors ;  but  if  they  disseise 
another  to  the  use  of  one  of  them  only,  he  to  whose  use  the  dis- 
seisin is  made  is  sole  tenant,  and  the  others  have  nothing  in  the 
tenancy,  but  are  called  co-adjutors  to  the  disseisin. 

There  are  others  who  are  called  counsellours  and  commanders  Co.  Litt.  180. 
in  a  disseisin,  viz.  when  any  person  counsels  or  commands  Ro.  Abr.  663 
another  to  disseise  a  third  person.  Here  we  are  to  take  notice, 
that  though  the  persons  that  concur  in  a  disseisin  have  these 
several  names  given  them  from  the  nature  of  that  part  of  the 
disseisin  that  they  commit,  yet  co-adjutors,  counsellours,  and 
commanders,  are  disseisors  in  respect  of  the  person  disseised, 
as  well  as  the  person  to  whose  use  the  disseisin  is  made,  and  all 
equally  liable  to  the  assise  of  the  disseisee ;  nay,  though  the 
disseisor,  who  is  tenant  of  the  land,  dies,  yet  the  assise  lies 
against  the  co-adjutors,  counsellours,  t§r.  and  tenant  of  the  land, 
although  he  be  no  disseisor.  And  this  is  a  most  equitable  pro- 
ceeding; for  since  they  all  concm*  in  committing  the  injury,  it  is 
but  reasonable  they  sliould  all  answer  for  it ;  and  though  the 
person,  that  succeeds  the  disseisor  that  was  tenant  in  the  tenancy, 
had  no  hand  in  the  disseisin,  yet,  claiming  under  it,  he  must 
be  liable  to  the  remedy  the  law'gives  the  disseisee  for  recovering 
his  right. 

A  man 


60.  5  Br.  P.  C. 
247.  Cowp. 
689.  See  Co. 
Litt.  330.  b. 
n.  r,  13th  edit, 
where  the  law 
of  the  case  is 


I  Prest.  Con- 
veyanc.  59, 60. 
Litt.  $  278. 


Bro.  tit.  Dis- 
seisin, 12.  40. 
45- 
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Bro.  tit.  Dis-        A  man  makes  a  lease  for  life,  rendering  rent,  and  goes  into 
seisin,  37.         foreign  parts;  tenant  for  life  dies,  and  A.  counsels  B.  who  is  not 
heir  to  the  lessor,  to  enter,  who  docs  it  accordingly,  and  enfeoffs 
A.  the  counsellour;  the  lessor  returns,  and  is  hindered  to  enter 
b}'  A.,  whereupon  he  brings  his  assise  against  A.  without  naming 
J3.,  and  well ;  for  A.  by  his  counsel  is  a  disseisor,  and  being 
tenant  of  the  land,  and  the  person  who  disturbed  the  lessor  of 
his  entry,  the  lessor  who  was  absent  when  the  disseisin  was  com- 
mitted,  and   so    unacquainted   with  the   manner   of  it,  is   not 
obliged  to  bring  his  remedy  against  any  other  but  the  person 
v.'ho  is  actually  in  possession,  and  defends  that  possession  with 
force  and  violence. 
Co.Litt.iSo.b.       A.  disseises  one  to  the  use  of  5.,  who  knows  not  of  it,  and  B. 
Bro. tit.  Dis-    afterwards  assents  to  it;  in  this  case,  till  the  agreement,  A.  was 
seis  n,  59.         tenant  of  the  land,  and  after  agreement  B.  is  tenant  of  the  land, 

but  both  of  them  are  disseisors. 
Co.  Litt.  180,  A  man  disseises  tenant  for  life,  to  the  use  of  him  in  reversion; 
^^^•.  .^^"^^^^  and  after,  he  in  the  reversion  agrees  to  the  disseisin:  by  the 
tenant  for  life  '^stt^^'  opinion,  he  in  the  reversion  is  a  disseisor  in  fee ;  for  by 
makes  a  fee  in  the  disseisin  made  by  the  stranger,  the  reversion  was  devested, 
the  disseisor  is  which  cannot  be  revested  by  the  agreement  of  him  in  reversion; 
thus  ac-  fQj.  j^jg  agreement  to  the  disseisin  makes  him  a  party  to  it;  and 

Lord  Hobart:  therefore  if  he  gets  any  thing  by  such  agreement,  he  must  get  it 
«  A  grant  to    as  a  disseisor ;  and  so  in  this  he  is  not  seised  of  his  old  estate, 
"  J.  S.  and  his  but  of  an  estate  by  disseisin. 
"  heirs  during 

"  the  life  of  J.  D.  is  no  fee,  but  a  special  occupancy,  as  is  resolved  in  Chudleigh's  case.  Bat 
*'  a  disseisin  of  an  estate  for  life  by  necessity  in  law  makes  a  quasi  fee ;  because  wrong  is  unli- 
"  mited,  and  ravens  all  that  can  be  gotten,  and  is  not  governed  by  terms  of  the  estates,  be- 
"  cause  it  is  not  contained  within  rules."     Hob.  t,22-\ 

Co.  Litt.  180.        The  demandant  and  others,  in  a  praecipe,  disseised  the  tenant 
to  the  use  of  others,  and  the  writ  did  not  thereupon  abate;  for 
though  the  demandant  was  a  disseisor,  yet  he  gained  no  tenancy 
in  the  land,  being  only  a  co-adjutor,  and  so  his  remedy  to  gain 
the  freehold  still  continues ;  for  the  design  of  such  remedy  being 
to  recover  the  freehold,  till  that  be  obtained  there  is  no  reason  to 
abate  it;  and  that  is  not  obtained  by  the  disseisin,  for  he  gains 
no  freehold  by  it,  so  that  the  writ  must  still  continue. 
Ro.Abr.  663.        If  a  man  commands  J.  S.  to  enter  into  certain  lands  in  his 
Bro.  tit.   Dis-  name,  provided  he  has  a  right  to  them ;  if  J.  S.  enters  accord- 
seism,  J 7.         ingly,  yet  if  the  commander  has  no  right  to  the  lands,  he  is  not 
the  disseisor,  but  J.  S.  only,  for  J.  S.  was  not  absolutely  com- 
manded to  enter,  but  only  conditionally,  if  the  commander  had 
right ;  so  that  it  was  incumbent  on  J.  S.  to  inquire  into  the  com- 
mander's title  before  he  entered ;  and  the  commander  having  no 
title,  the  entry  of  J".  S.  was  his  own  act,  and  not  the  execution 
of  the  command. 
Ro.  Abr.  663.        For  the  same  reason,  if  a  man  says  to  J.  S,  that  his  ancestor 
died  seised  of  certain  lands,  and  thereupon  commands  him  to 
enter  into  those  lands  in  his  name,  if  his  ancestor  died  seised  in 
fee,  otherwise  not ;  and  thereupon  J.  S.  enter?,  and  yet  the  an- 
cestor 
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cestor  did  not  die  seised  in  fee;  J.  S.  is  the  sole  disseisor,  and 
the  commander  has  no  share  in  it. 

If  a  man  says  to  me,  that  he  will  disseise  J.  S.  to  my  use,  and  Bro.  tit.  Dis- 
I  tell  him  that  I  am  content;  this  docs  not  amount  to  a  com-  s'^'^'"'  ^i- 
mand,  but  is  only  a  sullerance  of  what  is  to  be  done,  and  so 
does  not  make  me  a  disseisor,  without  an  actual  command;  but 
he  only  that  ousts  J.  S.  is  the  disseisor. 

A  disseisor  makes  a  lease  for  years,  and  the  termor  enters,  the  Dyer,  141 
disseisor  after  leaves  the  kingdom,  and  at  his  departure  com-  p'- '♦7« 
mands  his  termor,  that  if  the  disseisee  enter  upon  him,  not  to 
suffer  him  to  continue  in  possession,  but  to  maintain  the  pos- 
session against  him  as  termor  of  the  disseisor;  the  disseisee  en- 
ters on  the  termor  in  the  absence  of  the  disseisor,  and  the  termor 
re-enters,  ousts  him,  and  pays  his  rent  after  to  the  use  of  the 
disseisor,  being  absent ;  it  seems  the  lessor  is  party  to  this  se- 
cond disseisin,  though  he  did  not  expressly  agree  to  it  after  it 
was  done,  for  the  precedent  command  and  instructions  suffi- 
ciently shew  his  intent  and  concurrence  to  it. 

A  man  recovers  several  houses  in  an  assise,  and  after  the  Ro.  Abr.663. 
tenant  reverses  the  judgment  in  a  writ  of  error,  and  a  writ  issues  Floyd  and 
thereupon  to  the  sheriff  to  put  him  in  possession  of  those  houses;  Bethell. 
in  this  case,  though  the  tertenants  are  strangers  to  the  recovery, 
and  therefore  ought  not  to  be  ousted  without  a  scLJa.,  yet  if  the 
sheriff'  executes  the  writ,  and  so  puts  them  out  of  possession  by 
virtue  of  it,  he  is  no  disseisor ;  for  he  acts  under  the  authority 
of  the  court,  which  he  is  sworn  to  obey,  under  the  penalty  of 
being  fined  if  he  does  not. 

The  same  law  in  all  cases  where  execution  is  of  a  judgment  Ro.  Abr.  664. 
wherein  the  demand  is  made  of  a  thing  certain:  but,  if  an  exe- 
cution is  to  be  executed  without  mentioning  any  thing  in  parti- 
cular, there  the  sheriff,  at  his  peril,  ought  to  make  execution  of 
the  thing  in  demand,  otherwise  he  will  be  a  disseisor;  for  he  is 
obliged  to  take  notice  of  the  thing  in  demand,  and  has  no 
authority  from  the  court  to  make  execution  of  any  thing  else. 

Lease  for  life,  remainder  for  life,  remainder  in  fee;  there-  Co.  Litt.  276. 
mainder-man  for  life  disseises  the  tenant  for  life,  and  then  tenant  Palm.  202. 
for  life  dies,  the  disseisin  is  purged;  for  then  the  remainder-man      P:  ^'^*       ' 
for  life  is  seised  of  his  own  rightful  estate  for  life,  which  was  to  ppoj.  ^jj^^  ^j^g 
take  place  upon  the  death  of  tenant  for  life,  and  the  fee  revests  death  of  the 
in  the  remainder- luan  in  fee.  disseisee,  that 

wrongful  fee 
is  turned  into  a  rightful  estate  for  life  by  operation  of  law.     8  Mod.  53.  arguendo.] 

[Rights  and  the  purging  of  wrongful  acts  are  always  favoured  Goodtitle  v. 
in  law ;  and  therefore,  where  a  disseisin  or  abatement  is  made,  Risden,  Vin. 
and  the  disseisee  brings  his  ejectment,  and  has  a  verdict  and  ^^^:  JbJ^l^^ 
judgment  for  him,   (but  no  execution,)  yet  an  entry   by  the  *"'''"^   ■''P*  * 
plaintiff  being  found  as  being  in  the  declaration  in  ejectment, 
that  entry  will  purge  the  disseisin,  and  the  continucr  in  pos- 
session afterwards  is  only  as  a  trespasser.] 

Two  co-heirs,  one  an  infant,  and  the  other  of  full  age ;  she  Bro.  tit.  Dis- 
of  full  age  enters  upon  the  feoffee  of  their  father,  claiming  the  seisin,  43,  76. 
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land  to  her  and  her  sister ;  her  entry  bemg  unlawful,  the  land 
vests  entirely  in  her  of  full  age,  and  nothing  in  the  infant ;  and 
so  she  of  full  age  must  be  the  disseisor ;  for  an  infant  can  never 
be  made  a  wrong-doer  by  the  act  of  another,  or  injure  himself 
by  any  contract  entered  into  during  his  minority. 

If  my  tenant  at  will  enters  into  another's  land  contiguous  to 
his  own,  claiming  it  to  my  use,  and  feeds  his  cattle  there,  and 
fells  the  trees,  upon  which  the  tenant  of  the  freehold  is  obliged 
to  quit  his  possession,  and  so  brings  his  assise ;  and  it  is  found 
that  I  never  commanded  my  tenant  to  commit  this  disseisin,  nor 
ever  shared  in  any  of  the  profits  of  it,  I  shall  be  acquitted  of  the 
disseisin,  since  it  would  be  apparent  injustice  to  charge  me  with 
the  guilt  of  an  act  I  never  concurred  in. 

A.  demises  the  land  of  B.  to  C.  for  years,  rendering  rent,  C. 
enters  and  pays  the  rent  to  A. :  it  seems  A.  by  this  transaction 
is  a  disseisor;  for  his  demise  to  C.  is  tantamount  to  a  command 
to  enter  into  the  lands  of  B.,  and  he  that  commands  the  disseisin 
is  the  disseisor. 

A.  has  common  in  the  land  of  B.,  and  B.  comes  with  his 
family  and  incloses  the  land,  so  that  A.  cannot  have  the  use  of 
his  common  :  B.  and  his  family  are  disseisors ;  for  they  oust  A. 
of  his  common  by  the  inclosure,  which  is  plainly  a  disseisin. 

A  man  leases  for  life,  rendering  rent,  with  a  clause  of  re-entry 
for  non-payment,  and  for  arrears  of  rent  distrains ;  and  being 
possessed  of  the  distress,  re-enters ;  and  adjudged  a  disseisor ; 
for  though  he  had  an  election  upon  non-payment  of  the  rent  to 
re-enter  or  distrain,  yet  by  distraining  he  had  determined  his 
election,  and  so  put  it  out  of  his  power  to  re-enter ;  therefore, 
when  afterwards  he  re-enters,  it  is  unlawful,  and,  consequently, 
such  an  ouster  of  him  who  has  the  freehold,  as  amounts  to  a 
disseisin. 

Land  descends  to  an  infant,  and  A.  enters  as  guardian  only, 
and  devises  it  to  B.  and  dies,  B.  enters,  and  the  infant  brings  an 
assise  against  him,  and  he  was  adjudged  a  disseisor ;  for  though 
A.  was  the  first  that  entered,  yet  he  entered  as  guardian,  so  that 
it  was  in  the  election  of  the  infant  to  charge  him  as  a  disseisor, 
or  call  him  to  an  account  as  a  guardian  ;  and  therefore  when  the 
infant  charges  the  devisee  as  a  disseisor,  it  shall  be  presumed 
that  he  looked  upon  A.  as  his  guardian,  otherwise  B.  could  not 
be  charged  as  the  disseisor,  but  as  the  devisee  of  the  disseisor  ; 
for  if  he  had  reckoned  A.  as  his  disseisor,  then  B.  must  have 
been  esteemed  a  person  who  claimed  under  the  disseisor  by  legal 
conveyance,  and  so  not  to  be  charged  as  the  actual  disseisor  of 
the  infant.  But,  if  the  infant  is  supposed  to  look  upon  A.  as  his 
guardian,  then  he  may  charge  B.  as  a  person  who  ousted  him  by 
wrong  of  his  freehold,  since  he,  and  not  the  guardian,  was  the 
person  who  seised  the  possession  without  title. 

The  father  enfeoffs  his  son  within  age,  and  after  enters  as  his 
guardian,  and  enfeoffs  J.  S.  and  dies ;  the  infant  brings  his  assise 
against  the  feoffee,  who  was  adjudged  a  disseisor  for  the  rea- 
sons before  mentioned ;  and  likewise,  because  it  is  provided  by 

Weiim,  2, 


(A)  What  Acts  amount  to  a  Disseisin.  (JSJ 

Westm.  2.  c.  25.  that  if  lessee  for  years,  or  guardian,  alien  in  fee,, 
the  remedy  for  recovering  the  freeliold  shall  be  by  an  assise  of 
novel  disseism^  and  botli  the  feoffor  and  feoffee  shall  be  esteemed 
disseisors,  and  the  survivor  of  them  shall  be  liable  to  this  remedy. 
So,  if  either  happens  to  die,  he  that  survives  may  be  construed  as 
a  disseisor,  and  as  such  liable  to  this  action. 

Not  only  guardians  in  chivahy,  but  in  socage,  and  by  imrture,  a  Inst.  413. 
come  within  this  law  of  JVestm.  2.  So  also  their  alienations  not 
only  in  fee,  but  in  tail,  or  for  life,  are  within  this  act;  for 
wherever  a  freehold  is  transferred  by  the  solemnity  of  livery,  by 
a  person  who  has  no  right  to  make  such  a  conveyance,  there  is 
an  actual  ouster  of  him  that  has  the  freehold,  and  so  a  disseisin. 

Here  it  will  be  proper  to  observe,  that  though  the  statute  2  Inst.  413. 
mentions  only  tenant  for  years,  yet  tenant  by  elegit,  statute-mer- 
chant, or  staple,  as  also  tenant  at  will  or  at  sufferance,  are  by 
an  equitable  construction  brought  within  it,  as  being  all  equally 
capable,  by  the  possession  which  they  enjoy,  of  committing 
disseisins,  by  transferring  the  freehold  by  livery  :  but  a  bailiff  is 
not  within  the  act,  because  it  mentions  and  intends  only  those 
persons  who  have  some  interest,  and  thereby  a  possession  in  the 
lands,  which  a  bailiff  has  not. 

If  tenant  for  years,  or  a  guardian,  makes  a  lease  for  life,  re-  t  Inst,  413. 
mainder  for  life,  remainder  in  fee,  and  tenant  for  life  enters,  lie  ^"[o-  tit.  Dis- 
is  a  disseisor,  for  he  accepts  of  the  livery,  which  transfers  the  ^^'*'"'  ^6* 
freehold,  and  so  produces  the  disseisin,    and  therefore  makes 
himself  a  party  to  the  wrong.     The  same  law  of  him  in  re- 
mainder, if  he  in  remainder  for  life  or  in  fee  enters,  for  such 
entry  is  an  agreement  to  that  act  which  makes  the  disseisin. 

If  a  guardian  accepts  of  a  feoffment  from  his  ward,  the  ward  Bro.  tit.  Dis- 
may bring  an  assise  against  him  as  a  disseisor ;  for  the  guardian  ^^'^'"5  95* 
acts  contrary  to  his  duty  when  he  assents  to  any  alienation  made 
by  his  infant ;  for  it  is  his  duty  to  protect  the  inheritance  of  his 
ward,  and  to  deliver  it  up  to  him  at  full  age,  and  not  to  bring  it 
into  his  own  family. 

A.  lets  lands  for  21  3'ears,  from  Michaelmas  next  ensuing,  ren-  Cro.  Eliz.  169^ 
dering  rent,  and  the  lessee  enters  29th  September,  and  occupies  Alexander  and 
for  one  year ;  the  lessor  brings  debt  for  the  rent  reserved ;  and  ^i'^'"' 
adjudged,  that  though  his  entry,  which  was  without  title,  made 
him  a  disseisor,  and  that  this  disseisin  was  not  purged  by  the 
accruing  of  the  term  after,  yet  debt  lay  upon  the  contract;  for 
though  his  entry,  being  made  the  day  before  the  lease  com- 
menced, cannot  be  supposed  to  be  made  by  virtue  of  the  con- 
tract, yet  it  does  not  disannul  the  contract,  for  that  must  remain 
till  defeated  by  an  after-agreement  of  equal  notoriety  with  it ; 
and  therefore  the  action  in  this  case  may  well  be  formed  upon  it. 
And  the  reason  why  in  this  case  the  accruer  of  the  term  after 
entry  did  not  purge  the  disseisin,  is  because  when  the  lessee 
enters  before  his  title  accrued,  he  is  presumed  to  disclaim  the 
title  of  u  termor,  and  set  up  another ;  and  therefore  such  title 
shall  not  protect  him  from  the  notice  of  the  law ;  for  that  would 
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be  to  consider  him  under  a  title  which 
he  disowTis. 


by  an  express  overt-act 


(B)  What  Persons  are  capable  of  committing  such 

Disseisins. 


Ro.  Abr.  660. 
Bro.  tit.  Dis- 
seisin, 67. 


Ro.  Abr.  660. 
Bro.  tit.  Dis- 
seisin, 6;. 

Co.Litt.  357.b. 
Litt.  5  678. 
Ro.  Abr,  660, 
661.  Bro.  tit. 
IMsseijin,  15. 
67.  8H.6.  14. 
cont. 


Bro.  tit.  Dis- 
seisin, 5. 16. 
35.    Ro.  Abr. 
660. 


Bro.  tit.  Dis- 
seisin, 19. 


Ro.  Abr.  661. 


Bro.  tit.  Dis- 
seisin, 65. 


A  S  to  femes  covert,  if  a  husband  disseise  another  to  the  use 
of  his  wife,  this  does  not  make  her  a  disseisoress,  she  having 
no  will  of  her  own  :  nor  will  any  agreement  of  hers  to  the  dis- 
seisin, during  the  coverture,  make  her  guilty  of  the  disseisin, 
for  the  same  reason  :  but  her  .igrecment  after  her  husband's 
death  will  make  her  a  disseisoress,  because  then  she  is  capable  of 
giving  her  consent,  and  that  makes  her  tenant  of  the  freehold, 
and  so  subject  to  the  remedy  of  the  disseisee. 

So,  if  a  man  disseise  another  to  the  use  of  a  feme  covert,  her 
agreement  to  it  signifies  nothing:  and  though  the  husband's 
agreement  to  it  settles  the  estate  in  the  wife,  yet  it  makes  her 
no  sharer  in  the  guilt  of  the  disseisin. 

But,  if  a  feme  covert  actually  enter  and  commit  a  disseisin, 
either  solely  or  together  with  her  husband,  then  she  is  a  dis- 
seisoress, because  she  gains  thereby  a  wrongful  possession  :  but 
yet  such  actual  entry  cannot  be  to  the  use  of  her  husband  or  a 
stranger,  so  as  to  make  them  disseisors ;  because  though  by  such 
entry  slie  gains  an  estate,  yet  she  has  no  power  of  transferring  it 
to  another. 

As  to  infants,  they  are  under  the  same  restrictions  with  feme 
coverts;  so  that  their  agreement  during  minority  to  a  disseisin 
committed  to  their  use  does  not  bind  or  make  them  disseisors, 
any  more  than  if  an  infant  commands  a  disseisin  to  be  made;  be- 
cause no  acts,  during  their  minority,  are  so  binding,  but  that 
they  may  at  full  age  revoke  and  cancel  them.  But  an  actual 
ent^-y  by  an  infant  into  another's  freehold  gains  the  possession, 
and  makes  him  a  disseisor  as  well  as  it  does  a  feme  covert. 

Two  infants  jointcnants,  one  releases  to  the  other,  by  which 
the  other  holds  the  whole :  this  seems  a  disseisin,  because  the 
release,  being  in  no  manner  for  the  advantage  of  the  infant,  is 
utterly  void,  and  then  the  entry  of  the  other,  being  without  title, 
is  tortious  and  a  disseisin.  But,  if  there  had  been  livery  made 
upon  it,  though  between  jointenants  this  is  void,  yet  it  seems 
no  disseisin,  for  the  regard  the  law  has  for  the  solemnity  of  livery, 
which  shall  continue  till  defeated  by  act  of  equal  notoriety. 

If  a  man  carries  an  infant  into  the  lands  of  J.  S.  and  there 
claims  the  lands  to  the  use  of  himself  and  the  infant ;  yet  the 
infant  seems  no  disseisor,  because  he  made  no  claim  of  it  him- 
self, and  then  shall  not  be  charged  with  the  tort  of  another 
person. 

If  the  king  enters  without  title,  or  seises  lands  by  a  void  or 
insufficient  office,  he  is  no  disseisor ;  for  being  the  fountain  of 
justice,  and  engaged  in  multiplicity  of  affairs,  his  acts  are  not  to 
be  charged  with  injustice.     But  this  privilege  does  not  extend  to 
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^ny  of  his  subjects  ;  and  therefore  if  the  king  by  letters  patent 
grants  land  so  seised,  and  the  patentee  enters,  he  is  a  dis- 
seisor, because  he  has  time  and  leisure  to  inquire  into  the 
legality  of  his  title,  which  the  prince  is  supposed  to  want  lei- 
sure for. 

If  a  corporation  aggregate  disseise  to  the  use  of  another,  they    Vide  head  of 
are  disseisors  in  their  natural  capacity,  and  the  persons  who  com-   Corporations, 
mitted  the  wrong  shall  be  charged  therewith,  and  not  the  corpo- 
ration, which  consists  of  a  constant  succession  of  various  persons, 
and  as  a  corporation  can  do  no^act  without  writing. 


DISTRESS. 


jinrHE  distress  is  a  remedy  given  to  the  lord  to  i-ecovcr  the  rent   Gilb.  Dlstr.  i* 

or  services  which  the  tenant  hath  obliged  himself  by  his 
feudal  contract  to  pay  by  way  of  retribution  for  his  farm. 

These  services,  when  the  feudal  tenures  prevailed,  were  chiefly 
of  two  sorts:  either  militarv  as  attendiufj  on  the  lord  in  war ;  or 
mmisterial  as  attending  his  courts  in  time  of  peace,  and  there 
assisting  the  lord  in  the  distribution  of  justice;  or  ploughing  and 
tilling  his  demesne. 

The  non-performance  of  these  services  was  by  the  old  feudal 
law  a  forfeiture  of  the  feud.  This  is  evident  from  several  pas- 
sages in  Vigellhis  (under  title  Causa  ex  quibus  fcudum  amittiiur) 

Si  vassallus  domino  non  serviaf,  Jidelitatcmque  ei  non  prcEstrt 

Si  vassal/ us  a  domino  in  jus  vocatus  yion  venerit Si  pactum  feudi 

non  servetur.  — ^ — ■-  These,  says  he,  were  all  forfeitures,  and  the 
lord  on  such  failures  of  his  tenant  was  at  liberty  by  that  law  to 
re-assume  his  feud. 

The  rigour  of  this  law  was  mitigated  with  us,  and  these  feudal 
forfeitures  changed  into  distresses  according  to  the  pignorary 
method  of  the  civil  law,  from  whence  the  notion  seems  first  to 
have  been  borrowed,  as  may  be  seen  in  the  title  De  distrac- 
TiONE  PIGNORUM  —  Creditoiis  arbitrio permittitur,  ex piguoribus 
sibi  obligatis,  quibus  velit  distractis,  ad.  suum  commodum  pcrvenire : 
for  there  appear  no  footsteps  of  it  in  the  feudal  authors. 

From  whence  soever  the  name  or  notion  came,  the  remedy 
obtained  so  early  in  our  law,  that  we  have  no  memorial  of  its 
original  with  us ;  and  as  this  power  was  anciently  used  by  lords, 
it  grew  as  burthensome  and  grievous  to  tenants  as  the  feudal 
forfeiture,  there  being  no  difference  to  the  tenant,  between  the 
lord's  seizing  the  land  itself,  and  turning  the  tenant  out  of  his 
possession,  and  his  stripping  him  of  the  whole  produce  or  fruit* 
of  it  at  his  pleasure. 

Vol.  II.  Y  y  And 


Spel.  Rem,  40. 
Bacon  on  Go- 
vernment, 47* 


Vigel.  257. 
271.  Jiir.  feud. 
Ann,  136, 129, 


Bacon  on  Go- 
vernment, 48. 

Dig.  lib.  XX. 
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And  not  only  tlie  produce  of  the  farm,  but  the  indticta  ^  illaia, 
and  every  thing  that  was  brought  on  the  land  were  liable  to  the 
lord's  distress.  By  this  means  all  the  plunder  of  the  war  which 
the  vassal  had  brought  home  was  often  carried  off  by  the  lord, 
and  the  distress  by  his  power  removed  out  of  the  reach  of  the 
tenant ;  and  all  this  on  the  slightest  occasions. 

This  power,  as  it  was  practised  by  the  lords,  did  not  only 
oppress  the  tenants,  but  put  them  so  entirely  under  the  power 
of  their  lords,  as  to  enable  them  to  bring  great  numbers  of  their 
vassals  into  the  field  against  their  prince,  and  thereby  disturb  the 
publick  peace  of  the  kingdom. 

There  were  yet  two  other  inconveniencies  which  arose  from 
the  abuse  of  these  distresses. 

The  first  was,  that  in  the  disputes  and  contests  which  fre- 
quently arose  between  neighbouring  lords  themselves,  whilst  each 
lord  was  endeavourini;  to  enlaro;e  his  bounds  and  encroach  on 
his  neighbour's  property,  the  tenants  were  generally  distrained 
by  both,  by  which  the  tenant  was  brought  within  the  seignory, 
and  so  became  subject  to  that  feudal  dependance  and  service 
which  accompanied  the  military  tenure. 

The  other  mischief  was,  that  when  the  lords  had  brought 
them  under  their  dependance,  they  would  distrain  them  for  the 
amerciaments  of  their  courts;  and  as  the  statute  of  Maribridge 
expresses  it.  Graves  idtiones  fecerint^  et  graves  districtinnes, 
quoiisque  redemptio7ies  receperint,  ad  vohmtatem,  suam.  And  what 
made  these  abuses  the  more  insupportable,  was,  that  these  lords 
a  Inst.  102,  justiciari  non  permittant  per  ministros  domini  regis,  nee  sustineant 
'°3'  quod  per  eos  liherentur  districtiones  quas  aiictoritate  prop-ia  fecc- 

runt  ad  voliintatem  suam  ;  so  that  they  seemed  to  throw  off"  the 
authority  of  the  law,  and  to  subvert  the  fundamental  rule,  that 
no  property  was  to  be  altered  without  the  king's  writ. 

But  these  oppressions  ended  with  the  distractions  of  the  barons' 
wars ;  for  towards  the  end  of  the  reign  of  Henry  3.  there  were 
particular  laws  made  to  regulate  the  manner  of  distraining,  and 
not  to  suffer  the  lords  to  extend  tiiis  remedy  beyond  the  mischief 
it  was  first  introduced  for,  which  was  no  more  than  to  empower 
the  lord  by  seizing  the  chattels,  to  oblige  the  tenant  to  perform 
the  feudal  services.  TheS&  were  to  remain  in  the  lord's  hands 
as  pledges  to  compel  the  performance,  and  the  detention  was  no 
Jonger  lawful  than  the  tenant  refused  to  do  the  services  which 
were  reserved  by  the  feudal  conti*act.  By  what  steps  it  came 
to  be  brought  under  the  regulations  which  govern  it  at  this  day, 
we  shall  have  occasion  to  observe,  by  considering,  || 

(A)  Who  may  distrain. 

(B)  What  Things  may  be  distrained. 

(C)  Of  the  Manner  of  distraining  as  to  Time  and  Place. 

(D)  Of  the  Distress  when  seised :  And  herein  of  the 

Distrainer's  Interest  therein,  and  what  he  is  to 
do  therewith. 

(E)  Where 


(A)  Who  may  distrain.  691 

(E)  Where  a  Distress  shall  be  said  to  be  wrongful  and 

excessive  :   And  herein  of  the  Remedy  which 
the  Party  injured  hath. 

(F)  Of  distraining  Things  Damage-feasant. 

(G)  Of  Distresses  for  Amercements. 


(A)  Who  may  distrain. 


I 


F  a  man  seised  in  fee  makes  a  gift  in  tail,  or  a  lease  for  life,  Litt.  (J  214. 
years,  or  at  will,  saving  the  reversion  to  himself,  with  a  re-  ^'o-  tit.  Dis- 
servation  of  rent,  or  other  services ;  the  law  gives  the  donor  or  Jj^j^^fj^'j  ^' 
lessor,  without  any  express  provision,  remedy  for  such  rent  or  Lord  Coke 
services  by  distress.  calls  a  rent 

distrainable  of 
common  right.  Co.  Litt.  14a.  a.  8  H.4.  15.  Mo.  36.  Cro.  Eliz.  636.  The  bailiff  tjiat 
distrains  must  shew  in  whose  right  he  does  it.  Bro.  Dietress,  78.  [A  receiver  under  the 
court  of  chancery  has  power,  it  seems,  to  distrain  without  applying  to  the  court  for  particular 
directions  for  that  purpose,  unless  there  be  a  doubt  who  has  the  legal  right  to  the  rent;  for 
the  distress  must  be  in  the  name  of  the  persons  entitled  to  the  legal  estate.  Pitt  v.  Snowden, 
3  Atk.  750.    Hughes  v.  Hughes,  3  Br.  Ch.  Rep.  87.] 

But,  if  the  donor  or  lessor  reserve  not  the  reversion,  he  cannot  Co.  Litt.  47.  a. 
distrain  of  common  right :  but  he  may  reserve  to  himself  a  power  5  ^°- ^• 
of  distraining,  or  the  reservation  of  the  rent  may  be  good  to  ^*^^y,J_       ' 
bind  the  lessee  by  way  of  contract,  for  the  performance  whereof 
the  lessor  shall  have  an  action  of  debt. 

A  rent  distrainable  of  common  right,  or  by  the  common  law,  Co.  Litt.  47- a* 
cannot  issue  out  of  an  incorporeal  inheritance:  as,  if  I  have  a   \42.a.  a  Roll. 

•    ^  r  •  1         ^  ,  -1  IT  \    -^  ^         A  Abr.  446.     bo, 

right  01  common  m  another  man  s  soil,  and  1  grant  it  to  A,  re-  of  tithes,  be- 
serving  rent,  if  the  rent  be  behind,  I  cannot  distrain  the  beasts  cause  there  is 
of  A.  because  the  right  of  common,  which  every  man  has,  runs  no  place  where 
through  the  whole  conimou.  *=„  f fXn. 

Cro.  Ja.  III.  173.  a  Roll.  Abr.  446.  451.  Co.  Litt. 47-  142-  Bro.  tit.  Distress,  67.  80, 
II H.  4.  40.  5  Co.  5.  vide  Chan.  Ca.  79.  ||A  landlord  may  distrain  for  the  rent  of  ready- 
furnished  lodgings.    Newman  v.  Anderton,  a  N.  R.  224. || 

A  rent  granted  for  equality  of  partition  by  one  coparcener  to  Co.Lit.  i69.b. 
another  is  good.     So  is  a  rent  granted  to  a  widow  out  of  lands  -v^'^-  ^a-b. 
whereof  she  is  doM-able,  in  lieu  of  her  dower.     The  like  law  of  a  ^H^^'  ^°^' 
rent  granted  in  lieu  of  lands  upon  an  exchange.     And  for  these 
the  law  gives  a  remedy  by  distress,  without  any  provision  of  the 
parties,  though  they  have  no  reversion. 

If  a  termor  grants  all  his  term,  rendering  rent,  he  cannot  dis-  Bro.  Distress, 

train  for  it.  Z' ^''^^H:"V 

Bro.  Debt,  pi. 

39.    Freem.  228.  pi.  226.    Cro.  Ja.  487.     Stra.  405.     Al.  57.    [aWils.  375. v.  Cooper. 

Where  a  lease  came  back  to  the  original  lessor  bv  an  agreement  entered  mto  between  him  and 
the  assignee  of  the  lessee,  that  the  lessor  should  have  the  premises  on  the  terms  mentioned 
in  the  lease,  and  further  should  pay  a  certain  sum  annually  over  and  above  the  rent  towards 
the  good-will  already  paid  by  the  assignee,  it  was  adjudged,  that  such  agreement  operated  as 

Y  y  a  a  sur- 
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n  siMTcnder  of  the  whole  term,  and  that  the  assignee  could  not  distrain  either  for  the  origIil£i! 
rent,  or  the  sum  to  be  paid  in  gross  annually.     Smith  v.  Mapleback,  i  T.  Rep.  441.] 

Fairfax  v,  [Although  a  term  be  vested  in   an  annuitant  himself  for  se- 

Gray,  2  BI.       curing  an  annuity,  yet  he  may  distrain  for  ihe  arrears :  as,  where 

Kep,  1326.        lands  were  conveyed  to  trustees  and  their  heirs  to  the  use  of  A. 

for  99  years,  if  he  should  so  long  live,  upon  trust  that  he  should 

receive  and  take  thereout  an  annuity  or  yearly  rent  of  250/.  with 

power  of  distress,  and  subject  thereto,  to  the  use  of  the  grantor 

for  life,  remainder  over,  it  was  holden  that  A.  might  distrain, 

for  that  the  grantor  during  the  term  was  merely  an  under-tenant 

to  him  at  the  above  rent,  to  which  rent  distress  was  incident  by 

law,  exclusive  of  the  clause  in  the  deed.] 

7  Co.  43-4.  If  a  man  seised  of  land  in  fee,  and  possessed  of  other  land  for 

Butt  s  case.  years,  jxrant  a  rent-charoe  for  hfe  out  of  both,  with  a  power  to 
Co.Litt.i47.b.  '',.,'.».,,.„,        o    ,     .  1     1        1    1 1  '^       11 

Cro.  Ja.  390.     distram  in  both,  11  the  rent  be  m  arrear,  the  leasehold  as  well  as 

Ko.  Rep.  330.  the  lands  of  inheritance  are  subject  to  the  distress,  because  a 
Cro.Eliz.  607.  man  may  oblige  his  chattels  to  the  discharge  of  the  rent;  but  the 
rent,  being  a  freehold,  shall  issue  only  out  of  the  inheritance, 
because  the  leasehold,  being  only  a  temporary  and  perishing  in- 
terest, is  not  a  fund  commensurate  to  the  charge,  and  therefore 
the  rent  shall  issue  out  of  the  inheritance,  which  for  its  duration 
is  a  more  competent  estate  to  support  the  charge,  and  render 
the  grant  effectual :  and  hence  it  was  adjudged,  that  though  the 
grantee  might  distrain  in  the  leasehold  lands,  yet  he  must  avow 
for  a  rent  issuing  out  of  the  inheritance. 
i^  Ass.  24.  For  an  heriot  service  due  after  the  death  of  the  tenant,  the 

Bro.  Heriot,  6.  j^^.j  ^-^       either  distrain  or  seize  the  best  beast  of  the  tenant. 
Fitz.  Avowry,  •^ 

177.  Cro.  Eliz.  32.  590.  Cro.  Car.  260.  Jon.  300.  Ro.  Abr.  665.  n.  5.  So,  may  the  lord 
distrain  for  relief.  [Co.  Lilt.  83.  If  he  claims  the  relief  not  by  tenure  but  by  custom,  it 
seems  there  must  be  a  prescription  to  warrant  the  distress.  Lat.  37.  95.  130.  3  Bulstr.  ^zt;. 
I  Jon.  132.]  If  he  dies,  his  executors  cannot  distrain,  but  may  have  an  action  of  debt  for  it. 
4  Co.  49.  Ognel's  case.  [Co.  Lit.  83.  b.  47.  b.  i  Show.  36.]  Where  a  distress  might  have 
been  taken  for  aid  to  marry  his  daughter,  or  make  his  son  a  knight.  Ro.  Abr.  665.  2  Inst. 
234- 

Co.  Litt.  96.  a.  The  services  or  rent,  for  which  the  lord  or  lessor  may  distrain, 
must  be  certain,  or  such  as  may  be  reduced  to  a  certainty ;  for 
otherwise  the  lord  cannot,  in  his  avowry,  recover  damages  for 
the  non-performance  or  non-payment,  when  the  jury  cannot  de- 
termine what  injury  he  has  sustained.  But,  if  the  tenant  holds 
of  his  lord  to  sheer  all  his  sheep  feeding  in  such  a  manor,  this  is 
certain  enough,  because  it  is  easy  to  compute  the  number  within 
the  precincts  of  the  manor,  and,  consequently,  what  expence 
the  lord  was  at  in  employing  other  hands  to  that  woi'k,  and  what 
damages  he  sustained  by  the  omission  of  his  tenant. 
4  Co.  50.  b.  If  a  man  seised  in  fee,  or  for  life,  of  a  rent-charge,  after  ar- 

Ognel  s  case,    rearages  incur,  grants  over  the  rent  to  another,  he  cannot  dis- 
s'^C^ciuKi'-*^'  ^''"^  ^"^  these  arrearages,  because  they  are  by  the  grant  divided 
the  same  law    from  the  freehold  of  the  rent, 
of  a  rent  service.     Ro.  Abr.  67*. 

If 


(A)  W?io  may  distrain.  6'93 

[If  the  mortgagee  give  notice  of  the  mortgage  to  a  tenant  in  xMoss  v.  Galli- 
ssession  under      '  •  i  .  ...  x^      ■ 

for  all  arrears  of 


possession  under  a  lease  prior  to  the  mortga«>-e,  he  may  distrain  more,  Dougl, 
)f  rent  in  his  hands  at  the  time  of  the  notice,  as  ""^J"'    ^J-;  ^^ 


well  as  for  what  accrues  subsequent  to  it.]  Powell's  Mortg^?,  84. 

II  If  a  terre-tenant,  holding  under  two  tenants  in  common,   Harrison  v. 
pay  the  whole  rent  to  one  after  notice  from  the  other  not  to  pay  B-unby,  5  T. 
it,  the  other  tenant  in  common  may  distrain  for  his  share.  ''■  ^'*^' 

One  tenant  in  common  may  take  a  distress  without  his  com-   Willis  v. 
panions,  and  avow  solelv.  Fietcher,  Cro. 

El.  530. 

Grant  of  rent  to  a  testator  for  years,  with  a  clause  in  the  Dun-el  v.  Wil- 
deed,  that  the  grantee  and  his  heirs  might  distrain  for  it  during  ^^"«  Cro.  El. 
the  term ;  yet  ruled,  that  the  executor  should  have  the  rent  and   ^^' 
distrain  for  it,  and  not  the  heir. 

A  person  entitled  to  the  separate  herbage  and  feeding  of  a  Burt  v.  Moore, 
close  for  a  certain  time,  may  distrain  cattle  belonging  to  the  5  -f-  R.  329- 
owner  of  the  close  damage-feasant  there  during  the  time. 

If,  under  an  agreement  for  a  lease  at  a  certain  rent,  the  tenant   Hegan  v. 
is  let  into  possession  before  the  lease  is  executed,  without  any  Jt^h"*o"> 
stipulation,  that  in  case  no  lease  is  executed,  he  shall  hold  for 
one  year  certain,  the  lessor  cannot,  during  the  first  year,  dis- 
train for  the  rent;  for  here  is  no  demise,  express  or  implied; 
the  occupier  is  a  mere  tenant  at  will. 

A  tenant  holding  over  after  the  expiration  of  his  term  cannot  Taunton  v. 
distrain  the  landlord's  cattle  which  were  put  on  the  land  by  the  ^"^tar,?  r.  R. 
landlord  for  the  purpose  of  taking  possession.  ^ 

By  7  H.  8.  c.  4.  "  the  recoverors  of  manors,  lands,  and  ad- 
*'  vowsons,  their  heirs  and  assigns,  may  distrain  for  rents,  ser- 
*'  vices,  and  customs,  due  and  unpaid,  and  make  avowry  and 
*'  justify  the  same,  and  have  like  remedy  for  recovering  them, 
"  as  the  recoverees  might  have  done  or  had,  although  the  re- 
*'  coverors  were  never  seised  thereof." 

By  32  H.  8.  c.  37.  the  personal  representatives  of  tenants  in 
fee,  tail,  or  for  life,  of  rent-services,  rent-charges,  rents-seek, 
and  fee  farms,  may  distrain  for  the  arrears  upon  the  lands 
charged  with  the  payment,  "  so  long  as  those  lands  continue  in 
"  the  seisin  or  possession  of  the  tenant  in  demesne,  who  ought 
*'  immediately  to  have  paid  the  rent  or  fee  farm  so  being  be- 
*'  hind,  to  the  testator  in  his  life,  or  in  the  seisin  or  possession 
*'  of  any  other  person  claiming  the  lands  only  by  and  from  the 
*'  same  tenant  by  purchase,  gift,  or  descent." 

By  §  3.  husbands  seised  in  right  of  their  wives,  in  fee,  tail,  or 
for  life,  of  any  rents  or  fee  farms,  may  distrain  after  the  death 
of  their  wives  for  arrears  due  in  their  lifetime. 

By  §  4.  tenants  piir  autre  vie  of  any  rents  or  fee  farms,  and 
their  personal  representatives,  may  distrain  after  the  death  of 
ceUuy  que  vie  upon  the  land  charged  for  the  arrears  due  in  the 
lifetime  of  cestmj  que  vie. 

This  last  statute,  being  remedial,  would  seem  now  to  be  con-  Co.Litti62.a. 
gidered  as  extending  to  the  executors  of  all  tenants  for  life,  as  "•  (4)-  162.  b. 

Yy  3  wen"-^^>    "-• 
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V.  Bell,  I  Ld.    well  to  those  executors  who  previously  to  the  statute  were  en- 

Y"!''^^^\     titled  to  action  of  debt,  as  to  those  who  had  no  remedy  what- 

S.  C.  Lambert  ^^'^^'  >  though  upon  one  {a)  occasion  it  was  restricted  only  to  the 

V.  Austin,  Cro.  last. 

El.  332.    (a)  Turner  V.  Lee,  Cro.  Car.  471. 

Appleton  v„  This  statute  does  not  extend  to  copyhold  rents,  but  only  to 

Doiley,Yeiv.    rents  out  of  free  land. 

^35- 

Renvin  v.  A.  seised  in  fee,  let  to  the  plaintiff  for  twenty-one  years,  and 

Watkins,M.5.  afterwards  dvinjj  seised  of  the  reversion,  the  defendant  admi- 
Selw*  N  P       nistered  and  distrained  tor  half  a  year's  rent  due  to  the  intestate, 
619. '        *      foi*  which  he  avowed.     On  demurrer  to  the  avowry,  it  was  ob- 
jected, that  there  was  not  any  privity  of  estate  between  the  ad- 
miiiistrator  and  the  lessor,  and  therefore  the  avowry,  which  is 
in  the  I'ealty,  could  not  be  maintained  by  the  administrator. 
And  it  was  observed,  that  this  was  a  case  out  of  the  statute  of 
32  n.  8.  for  tiiat  gives  remedy  by  way  of  distress  only  for  rents 
of  freehold ;  and  of  this  opinion  the  court  seemed.     Co.  Litt. 
162.  a.  Cro.  Car.  471.  Wade  v.  Marsh,  Latch,  211.  were  cited. 
Powell  V.  Kil-       But,  where  in  trespass  for  entering  plaintiff's  house  and  carry- 
lick,Middlesex  'mg  away  his  goods,  upon  not  guilty,  the  defendant  gave  in  evi- 
G^T^Selvi'^^    dence,  that  he  was  executor  of  ^.  who  was  the  plaintiff's  landlord 
N.  P.  610.        of  the  house,  and  that  he  distrained  for  rent  due  to  his  testator 
cited  froiii        at  the  time  of  his  decease;  it  was  objected  for  the  plaintiff^  that 
M-c'  ^p^ n      ^^^  executor  was  empowered  to  distrain  only  by  virtue  of  the 
V   u'       c  r-   statute  of  q  2  H.  8.,  and  that  that  statute  extended  to  the  exe- 
cutors  and  admniistrators  01  those  persons  only  to  whom  rent- 
services,  rent-charges,  rent-seek,  or  fee  farms  were  due,  and 
that  the  present  case  did  not  fall  within  any  of  those  descrip- 
tions.   Lee  C.  J.  overruled  the  objection,  and  said,  that  this 
was  a  rent-service,  the  testator  being  in  his  lifetime  seised  in 
fee,  and  the  plaintiff  holding  under  a  tenure  which  implied 
fealty.  II 
For  this  vide         If  tenant  pur  miter  vie,  or  tenant  for  years,  held  over,  yet  the 
14  H.  4.  31,      lessor  could  not  distrain  them  for  {b)  rent  that  became  due  be- 
23^.7.96.      j-Qj,g  j|      determination  of  their  respective  leases,  thouffli  they 
6  Co.  64.  Co.  ,        ,  .  .         ,'  1     1      1    f*  1       ,■        1        I     1      "^ 

Litt.  47.  Cro.  contmued  ni  possession  01  the  land  afterwards ;  for  when  the  lease 

Ja.442.  was  determined,  the   lessor  could  not   avow  on  them  as   his 

(5)  But  might  tenants,  claiming  under  a  lease,  which  was  determined. 

distrain  the 

cattle  damage-feasant.    Keilw.  96.  a. 

XI  Geo.  2.  To  remedy  this,  it  is  enacted  by  the  8  Ann.  c.  14.  §  6.  "  that 

c  19.  <«  it  shall  and  may  be  lawful  for  any  person  or  persons,  having 

*'  any  rent  in  arrear,  or  due  upon  any  lease  for  life  or  lives,  or 
*'  for  years,  or  at  will,  ended  or  determined,  to  distrain  for  such 
*'  arrears  after  the  determination  of  the  said  respective  leases,  in 
*'  the  same  manner  as  they  might  have  done,  if  such  lease  or 
**  leases  had  not  been  ended  or  determined. 
§  7.  **  Provided  that  such  distress  be  made  within  the  space  of  six 

"  kalendar  months  after  the  determination  of  such  lease  and 

"  during 
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**  during  the  continuance  of  such  landlord's  title  or  interest, 
"  and  during  the  possession  of  the  tenant  from  whom  such 
**  arrears  became  due." 

[Where  there  is  a  custom  that  a  tenant  may  leave  his  away-  Beavan  v. 
going  crop  in  the  barns,  Sfc.  of  the  farm  for  a  certain  time  after  Delabay,  i  H. 
the  lease  is  expired,  and  he  has  quitted  the  premises;  the  land- 
lord may  distrain  the  crop  so  left  after  the  expii'ation  of  the  six 
months,  and  within  the  time  limited  by  the  custom. 

If  a  lessee  dies  before  the  expiration  of  the  term,  and  his  per-  Braithwaite  v. 
sonal  representative  continues  in  possession  during  the  remainder  ^ooksey,  i  H. 
and  after  the  expiration  of  it,  the  landlord  may  distrain  under      •  ^  ^' 
this  act  for  rent  due  for  the  whole  term.] 

(I  By  4  G.  2.  c.  28.  §  5.  "  all  and  every  person  or  persons, 
*'  bodies  politick  and  corporate,  shall  and  may  have  the  like 
**  remedy  by  disti'ess,  and  by  impounding  and  selling  the  same, 
*'  in  cases  of  rents-seek,  rents  of  assize,  and  chief  rents,  which 
"  have  been  duly  answered  or  paid  for  the  space  of  three  years 
"  within  the  space  of  twenty  years  before  the  first  day  of  the 
"  then  present  session  of  parliament,  or  shall  be  thereafter 
"  created,  as  in  case  of  rent  reserved  upon  lease ;  any  law  or 
"  usage  to  the  contrai'y  notwithstanding." 

A  rent  reserved  on  a  grant  in  fee  made  after  the  statute  of  BraJlmry  v. 
quia  emjHores  is  in  its  nature  a  rent-seek,  and  cannot  be  dis-  }^^''g'jt, 
trained  foz",  except  vmder  this  statute  ;  and  if  granted  before  it,      ^^^^  '   *"** 
the  distrainer  must,  in  his  avowry,  allege,  that  it  had  been  duly 
answered  or  paid  for  the  space  of  three  years,  within  the  space  of 
twenty  years,  before  the  first  day  of  the  session  of  pariiament  in 
wliich  the  statute  was  made.|l 


(B)  What  Things  may  be  distrained. 


T 


HERE  must  be  a  valuable  property  in-  some  body  in  the  Co.  Litt.  47. 

things  distrained :  therefore,  no  distress  can  be  of  (a)  dogs,  ^f )  f^"*  ^'^  *^ 
n\  A  f  1,-  1,  r  ^  V   /       G  '    dogs,  nowthat 

(6)  deer,  coneys,  S,-c.,  which  are /era:  nature.  the  legislature 

hath  passed  an  act  to  prevent  the  stealing  of  them.  See  stat.  lo  Geo.  3.  c.  18.  and  Willes's 
Hep.  48.  {b)  But  deer  kept  in  a  private  inclosure  for  the  purpose  of  sale  or  profij  may  be 
distrained  for  rent.    Davies  v.  Powell,  C.  B.  Hil.  1 1  G.  2.  3  Bl.  Com.  8.  Willes's  Rep.  46.  S.  C.\ 

Things  fixed  to  the  freehold,  or  part  of  the  freehold,  as  fur-  18  E.  3.  4. 

naces,  chauldrons,  doors,  windows,    fixed  to  the   freehold,   or  Co.  Litt.  47. 

corn*  growing,  cannot  be  distrained.     HFor  what  is  part  of  the  ^  m  d  ^ 

fi'eehold  cannot  be  severed  from   it  without  detriment  to  the  Gilb.  Distr.42. 

thing  itself  in  the  removal,  and,  consequently,  that  cannot  be  a  [So,  an  anvil 

pledge  which  cannot  be  restored  /n  statu  quo  to  the  owner.     Be-  i»  »  smith's 

sides,  what  is  fixed  to  the  freehold  is  part  of  the  thino;  demised  ;  s'\op.  '^"" /'^ 
1         H^  r>        T  •  P  ^        ^  '        millstone  m  a 

but  the  nature  01  a  distress  is  not  to  resume  part  01  the  thing  j^jn^  ^^e  privi- 

itself  for  the  rent,  but  only  the  inducta  Sf  illata  upon  the  soil  or  leged  from  dis- 
house.  II  fess :  and  a 

temporary  re- 
moval of  the  anvil  out  of  the  stock,  or  of  the  millstone  out  of  the  mill,  for  the  purpose  of  its 
being  picked,  does  not  destroy  the  privilege.  14  H.  8.  25.  b.]  *  Cattle  on  the  common,  and 
corn  growing,  may  be  distrained  for  rent,  by  ji  Geo.  3.  c.  19.  jj  8. 

Yy  4  No 
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Co.  Litt.  47.  Xo  man  can  be  distrained  for  rent  by  the  utensils  of  his 

ir\res^vi"t^'°  trade  (a),  as  the  axe  of  a  caii^enter,  the  books  of  a  scholar,  the 
a* toll  is  due  materials  for  making  cloth  in  a  weaver's  shop;  for  these  the 
for  rej)a;ring  a  l^w  protects  under  a  presumption,  that  without  them  the  tenant 
quay  or  liar-  could  neither  be  useful  to  others,  nor  gain  a  hvelihood  for 
boi.r  which  is  jiiniself. 
to  be  levied  by 

distress,  such  distress  may  be  of  those  implements,  by  which  the  party  gets  his  livelihood,  for 
the  maintaining  of  those  is  for  the  publick  fl-ood;  and  therefore  the  taking  part  of  the  loading 
has  been  adjudged  good.  Mod.  104.  Lev.  96,  97.  S.  C.  Raym.  z^z.  Ld.  Raym.  385. 
z  Stra.  1228.  So,  has  the  distraining  part  of  the  tackle  of  the  ship,  as  where  the  anchor, 
cable,  and  sails  were  taken.  Carth.  357.  Ld.  Raym.  384.  la  Mod  216.  5  Mod.  359. 
Salk.  248.  for  this  vide  2  H.  7.  16.  2  Roll.  Abr.  202.  3  Co.  710.  Dyer,  352.  The  cart  of 
a  luisbandman  may  be  distrained,  though  an  implement  of  his  occupation.  Carth.  359.  ad- 
mitted per  cur.  [And  implements  of  trade  may  be  distrained  if  not  in  actual  use  at  the  time, 
and  no  other  sufficient  di-^tress  can  be  found.  Gorton  v.  Falkner,  4  T.  R.  565,  Simpson  v. 
Harcourt,  C.  P.  Mich.  18  Geo.  2.  cited  by  Buller  J.  Id.  569.  Willes's  Rep.  512.  S.  C.  by  the 
name  of  Simpson  v,  Haitopp.  The  like  law  with  respect  to  averia  camccc.  But  averia  cantccB, 
or  implements  of  trade,  may  be  distrained  for  a  poor's  rate,  although  there  be  other  sufficient 
distress  :  for  the  distress  in  this  case  is  in  nature  of  an  execution.  Hutchins  v.  Chambers  and 
othej's,  I  Burr.  579,     Com.  Dig.  tit.  Distress  (C>  Saund.  on  Conventicles,  p.  39.] 

10  H.  7.  21.  b.  Also,  for  the  benefit  of  trade  and  commerce,  some  things  are 
Bro.  Distress,  privileged  from  being  distrained,  as  an  horse  in  a  smith's  shop, 
47!  T,  Bulst.  ^'^  horse  in  an  inn,  sacks  of  corn  or  meal  in  a  mill,  cloth  or 
27c.  Ro.  Abr.  garments  in  a  taylor's  shop,  or  sacks  of  corn  or  meal  in  a 
668.  Cro.Eliz.  market. 
549-  596- 

[Noy,  68.  But  a  chariot  standing  at  a  liverj^-stable  is  not  privileged  from  distress.  Francis 
V.  vV yatt,  3  Burr.  1498.  i  Bl.  Rep.  413.  Nor  is  a  race-horse  in  a  stable  belonging  to  an  inn- 
keeper, a  mile  distant  ftom  the  iiin.  Crosier  v.  Tomlinson,  Hertford  Assizes,  coram  Bi/der, 
C.  J.  cited  in  j  Burn  15  oc.T 

Cro.Eliz,  55a  So,  if  an  horse  carries  corn  to  a  mill,  and  is  tied  to  the  mill 
^X'endT""^  "" '  '^^°^''  '^"^"^  ^'^^  grinding  of  the  corn,  he  shall  not  be  dis- 
^b)  2  Vent  so.  trained  (6).  But  cattle  driving  to  a  market,  and  by  the  way 
But  vide  put  into  a  pastiu'e,  may  be  distrained- 

2  Veni.  130.     [I'j/ra,  note  on  the  last  case.] 

Ro.  Abr.  668.  And  these  things  are  privileged,  though  they  continue  there 
three  or  four  days,  or  are  retained  never  so  long  by  the  tenant 
for  his  satisfaction  in  some  thing  lie  has  done  about  them. 

Ro.  Abr.  668.        If  a  man  rides  to  a  place,  and  is  there  taken  sick,  by  means 

equus,  paljn-  whereof  he  is  obliged  to  tarry  there  two  or  three  days,  his  horse 
dus,  or  ahorse  ^  1      j-        •  ^  i  p  '^  ^ 

which  a  man     <^»not  be  distrauied  tor  rent. 

keeps  for  journies  cannot,  as  is  said,  lie  distrained.  2  Inst.  J33.  2  Ro,  Abr.  160,  Ro  Abr. 
668.  Scd  cju?  Not  an  horse  upon  which  another  rides.  Co.  Litt.  47.  Cro.  Eliz.  552,  But 
an  horse  upon  which  a  man  is  riding  may  be  distrained  damage-feasant,  and  led  to  the  pound 
with  the  rider  on  him.  Vent,  36.  Sid.' 440,  [But  this  is  not  law.  Things  in  actual  use 
cairiot  be  distrained,  because  the  taking  of  them  would  occasion  a  breach  of  the  peace.  See 
wJiat  is  said  by  Willes  C,  J.  on  the  case  of  Webb  v.  Bell,  i  Sid,  440,  in  4  T,  R,  569.  and  Storey 
Y.  Robinson,  6  T,  R.  138.,  and  Willes' t;  Rep.  517.] 

Co.  Litt,  47.  Things  distrained  damage-feasant  cannot  be  distrained  for 
In  5ebrt  against  jent,  because  they  are  in  the  custody  of  the  law;  ||for  it  is  ex  vi 
pleads  riey"Ii>r  ■'^^^■^"'"  repugnant,  that  it  should  be  lawfiJ  to  take  goods  out  of 
a£5  mains,  hut.    th«  custody  of  the  law.|! 

certaio 
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certain  goods  distrained  and  impounded  :  adjudged  no  assets  to  charge  him,  Cro.  EHz.  aj. 
[So,  it  seems  that  goods  under  an  attachment  cannot  be  distrained.  Monk's  case,  i  Ventr. 
221.  arguendo.]  ||0r  in  execution,  Eaton  v.  Southby.  Willes's  Rep.  136.  But,  if  after  seisure 
under  a  writ  of  execution,  the  sheriff'  abandon  the  possession,  tiie  goods  arc  no  longer  con- 
sidered as  under  the  protection  of  the  hxw,  and  may  be  distrained.  Blades  v.  Arundale, 
1  Maulc  &  Selw.  711.  So,  if  goods  remain  on  the  demised  premises  after  a  fictitious  bill  of 
sale  made  of  them  under  an  execution,  they  are  liable  to  the  landlord's  distress.  Smith  v. 
Russell,  3  Taunt.  400.  Corn  in  the  blade  taken  and  sold  under  a  writ  o(  Jieri  facias,  and 
afterwards  continuing  on  the  demised  premises  before  any  rent  due,  may  be  distrained,  it 
seems,  for  rent  becoming  subsequently  due.     Gwilliam  v.  Barker,  i  Price,  274. || 

If  a  clothier  having  put  his  wool  to  spin  comes  with  an  horse  Cro.  EHz.  549. 
to  carry  it  bick,  but  because  there  is  no  beam  or  weights  at  the  596.  adjudged, 
spinner's  house  to  weigh  it,  the  clothier  and  spinner,  with  the  l^T'-^^]' 
leave  of  a  neighbour,  who  had  a  beam  and  weights  in  his  liouse,  private'pmon 
bring  the  horse  thither,  and  enter  the  house  to  weigh  the  yarn,  who  under- 
the  lord  of  the  house,  whilst  they  are  there,  cannot  distrain  the  takes  to  carry 

horse  for  services.  ^^'  persons' 

goods,  thereby 
becomes  a  common  carrier,  and  the  goods  in  his  possession  are  privileged.     Salk.  249,  250. 

Things  for  which  a  replevin  will  not  lie,  so  as  to  be  known  Ro.  Abr.  667. 
again,  as  money  out  of  a  bag,  cannot  be  distrained;  and  for  the  Keilw.  145. 
damages,  that  shocks  of  corn  *,  hay,  <§-c.,  might  sustain,  it  was  fJ^^^'  ^^'    . 
held  that  they  could  not  be  distrained.  ^  ^^^^  sealed 

may  be  distrained ;  for  the  bag  sealed  may  be  known  again.  22  E.  4.  50.  b.]  *  But  for  this  vide 
3  W.  &  M.  c.  5.  set  forth  at  large,  letter  {D),  post.  [But,  notwithstanding  this  act,  sheaves  of 
corn,  it  seems,  cannot  be  distrained  for  the  arrears  of  an  annuity.  Horton  v.  Arnold,  Fort.  361.] 

Avcria  earner,  or  beasts  of  the  plough,  or  any  thing  belong-  Co.  Litt.  47. 
iiig  to  it,  cannot  by  common  law  be  distrained  while  there  are  a  Inst.  133. 
other  goods   or   beasts  (which   Bracton  calls  animalia  otiosa),  ^^.^  supra  in 
that  may  be  distrained.     Also,  a  covenable  distress  is  not  of      *      ^  ^  ' 
armour  or  vessel,  or  apparel,  dv  jewels,  so  long  as  there  are 
oth^r  sufficient  or  covenable,  nor  of  sheep,  saddle-horse,  poultry, 
or  fish. 

By  the  statute  dc  districtione  scaccarii  made  51  H.  3.  sL  4.  This  statute 
^'  No  man  shall  be  distrained  by  the  beasts  that  gain  his  land,  extends  not 
■"  nor  by  his  sheep,  but  until  another  distress  or  chattels  sufficient  '^^%l°u^^' 
"  be  found,  except  for  damage-feasant."  tween  lord 

and  tenant,  but  to  all  other  distresses,  as  well  at  the  suit  of  the  king,  as  at  the  suit  of  the 
sul)ject.  2  Inst.  133.  Dal.  84.  In  an  action  on  this  statute,  it  is  not  necessary  to  shew  that 
there  was  a  sufficient  distress,  prater,  &c.,  but  it  must  come  on  the  other  part,  ss.  to  plead 
that  there  was  not  a  sufficient  distress,  prceter,  &c.  Dyer,  312.  It  must  be  intended  there 
were  cattle  sufficient  at  the  time  of  the  disU'ess,  and  it  is  not  material  what  were  before  or 
after.     2  Inst.  133* 

It  is  agreed  that  the  cattle  of  a  stranger  escaping  into  his  37E.  3.  80. 
neighbours  grounds,  and  there  being  levant  and  couchant^  may  *  I"st.  396. 
ha  distrained  by  the  lord  or  lessor  of  those  grounds  for  rent  or  ^"|'"'  '^^^' 
services  due  to  him ;  for  it   shall   be  imputcil  the   owner's  folly  2Leon!7'^8. 
tSiat  he  did  Jiot  provide  against  this  mischief  by  proper  bounds  Co.  Litt.  47.' 
and  fences.  2Brownl.i7o. 

But  such  cattle 
«haU  not  be  liable  to  a  distress  for  an  amercement.  Noy,  20.  Nor  to  a  rent-charge  issuing 
out  of  those  lands,  unless  they  were  levant  and  coiwhant.    Ro.  Abr.  668.     i  Mod.  6j.    And 
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by  the  better  opinion  of  the  books,  it  seems  not  to  be  material  whether  they  were  levant  or 
couchnnt  or  not.  T/r/e  Co.  Lilt.  47.  2  Saund.  290.  2  Brownl.  170.  Palm.  43.  Hob.  265. 
(}A  collector  of  the  house  and  window-tax  under  43  G.  3.  c.  161.  seems  to  be  armed  with  a 
power  similar  to  that  which  the  landlord  possesses,  and  may  for  the  arrears  of  those  taxes 
take  any  goods  found  upon  the  premises,  whether  the  property  of  the  debtor  himself,  or  of 
a  third  person.    Juson  v.  Dixon,  i  Maule  and  Selw.  6oi.|| 


Ro.  Abr.  669. 

22  E.  4.49. 

15  H.  7. 17.  b. 
Ro.  Abr.  668. 
But  for  this 
vide  2  Leon. 
7  Dyer,  3 1 7. 

Pool  V. 
Longueville, 
2  Saund.  2 So. 


Cattle  which  are  in  certain  land  by  way  of  agistment  may  be. 
distrained  for  rent. 

If  the  tenant  ought  to  inclose  against  the  highway  by  prescrip- 
tion, and  in  driving  my  cattle  by  the  way,  by  default  of  the  in- 
closure  they  escape  into  the  land  of  the  tenant,  the  lord  cannot 
distrain  them.  So,  if  he  ought  to  inclo.se  by  prescription  against 
my  land,  and  my  cattle  escape. 

If  A.  and  B.  have  two  closes  lying  contiguous,  and  A.  by 
prescri[)tion  is  bound  to  repair  the  fences  between  both  the  said 
closes,  and  A.  leases  his  close  to  O.  for  years,  rendering  rent; 
and  the  fences  between  the  two  closes  being  out  of  repair,  the 
cattle  of  B.  escape  into  the  close  of  A,,  he  may  distrain  them  for 
rent  arrear ;  and  it  is  not  material  v/hether  they  are  levant  and 
couchant  or  not:  adjudged,  and  the  judgment  affirmed  upon  a 
writ  of  error,  though  objected  that  they  escaped  there  through 
the  default  of  A,  who  ought  to  have  taken  care  that  the  hedges 
were  repaired.  x\nd  by  Sanders ,-  nota  ,•  this  v.as  a  hard  case  to 
maintain,  there  being  a  vast  difference  between  the  lord's  taking 
a  distress  within  his  seignorv,  and  the  lessor's  distrainina[  for 
rent  reserved  upon  his  own  lease;  for  the  lord  had  nothing  to 
do  with  the  land  or  fences,  and  so  it  concerns  not  him  whether 
they  are  in  repair  or  not:  otlierwise  of  the  lessor;  for  he  ought 
to  repair  them,  else  he  will  have  advantage  of  his  own  wrong. 

[The  various  cases  upon  this  point  were  very  fully  considered 
in  a  later  case,  where  the  following  distinctions  were  made.  If 
a  stranger's  beasts  escape  into  the  land  by  the  default  of  the 
owner,  they  may  be  distrained  for  rent,  without  being  levant  or 
couchant.  But,  if  their  escape  be  in  consequence  of  the  default 
of  the  tenant  of  the  land  in  not  repairing  his  fences,  the  lessor 
cannot  distrain  them,  though  they  have  been  levant  and  couchant, 
unless  he  have  given  notice  tq  the  owner,  and  he  suffer  them  to 
remain  there  afterwards.  But  the  lord  of  the  fee,  or  the  grantee 
of  a  rent  charge,  may  in  this  last  case  distrain  them,  without 
giving  notice,  after  they  have  been  levant  and  couchant.] 

If  a  man,  that  is  driving  his  cattle  to  London  to  sell,  asks 
leave  of  the  lessor  to  put  his  cattle  into  the  ground  for  a  night, 
^^f^\  r  ^^  ^^^^^  ^^  gives  him  leave  so  to  do,  with  the  consent  of  the  lessee,  ■ 
aLutw.  1161.  ^^^  ^^  cattle  are  put  in  accordingly,  the  lessor  is  not  concluded 
by  this  licence,  but  that  he  may  distrain  them  for  rent:  adjudged 
upon  demurrer ;  and  it  not  appearing  by  the  pleading  that  the 
ground  belonged  to  a  common  inn,  it  came  not  in  question 
whether  in  that  case  thev  mieht  have  been  distrained. 


Kimp.  V, 
Cruwes, 
a  Lutw. 


1573. 


a  Vent.  50. 
Fowkes  and 


S.  C.     But  in 

this  case  the 

f)arty  had  re- 
ief  in  equity, 
the  consent  of 


the  head  landlord  being  looked  upon  as  a  fraud  and  contrivance  to  subject  the  cattle  to  a 
distress.  2  Vern.  129.  Pr.  Ch.  7.  S.  C.  decreed  for  the  plaintiff  with  costs,  at  law,  and  in 
equity.    ||  And  it  should  seem,  says  the  late  editor  of  Saunders's  Reports,  that  at  this  day  a* 

«ourt 
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court  of  law  would  be  of  opinion,  that  cattle  belonging  to  a  drover  being  put  into  a  ground 
with  the  consent  of  the  occupier  to  graze  only  one  night,  in  their  way  to  a  fair  or  market, 
were  not  liable  to  the  distress  of  the  landlord  for  rent.|| 

II  By  7  Ann.  c.  12.  §3.  it  is  enacted  and  declared,  that  pro- 
cess of  distress  against  the  goods  of  any  ambassador,  or  other 
publick  minister  of  a  foreign  state,  or  of  his  domestick  servants, 
shall  be  void.  || 

(C)  Of  the  Manner  of  distraining,   as  to  Time  and 

Place. 

A  DISTRESS  for  a  rent-service,  or  a  rent-charge,  cannot  be  Co.  Litt.  142. 
"^  in  the  night,  but  one  may  distrain  cattle  damage-feasant  7  Co.  7.  a. 
in  the  night,  otherwise  they  may  be  gone  before  morning.  9  ^o-  66.  a. 

If  the  tenant,  when  the  lord  is  in  view  of  the  cattle,  to  avoid  4  Leon.  aig. 
the  distress,  chases  them  into  a  place  not  within  the  lord's  dis-  ^"*'  ^^  sa^'*^* 
tress,  yet  the  lord  may  take  them  freshly ;  for  the  tenant  shall  ^  j^ '  g^^j 
not  have  advantage  of  his  own  wrong.  11 G.  2.  c.  19. 

the  tenant,  before  the  lord  had  view  of  them,  had  chased  them  away ;  or  if  the  tenant,  for 
other  lawful  reason,  even  after  view,  had  chased  them  away ;  or  if,  after  view,  the  cattle 
went  out  of  themselves,  the  lord  could  not  distrain  them.  44  E.  3.  20.  Co.  Litt.  i(ri.  a. 
a68.  a.  a  Inst.  131.  [But  now  by  11  Geo.  2.  c.  19.,  goods,  &c.  may  be  distrained  in  30  daya 
after  removal. 

[If  by  the  custom  of  the  country,  or  by  express  stipulation  Buckley  y. 
between  the  parties,  the  rent  be  payable  on  the  day  on  which  J^^^^^l^^^'^' 
the  tenant  enters,  the  landlord  may  distrain  for  it  on  that  day.  ^j^' 
So,  it  seems,  by  the  usage  of  a  parish,  a  quarter's  rent  may  be 
distrained  for  before  the  end  of  the  quarter.] 

By  the  statute  of  Marlbridge  made  {a)  52  H.  3.  c.  2.     "  None  [a)  This  is  de- 
"  shall  distrain  any  to  come  to  his  court,  {b)  which  is  out  of  his  darative  of 
"  fee,  or  upon  whom  he  has  no  jurisdiction,  by  reason  of  a  j^^    ^  j^^^^. 
**  hundred  or  bailiwick,  nor  take  distresses  out  of  the  fee  or  104.   {b)  This 

•*  place  where  he  hath  {c)  jurisdiction."  is  intended  of 

suit-service  in 
respect  of  a  seignory,  and  not  of  suit-real  in  respect  of  reliance.  2  Inst.  104.  (c)  But  no 
distress  is  prohibited  by  this  act  in  any  place  where  he  hath  power,  by  custom  or  otherwise, 
to  distrain,     i  And.  71,  72. 

By  the  same  statute,    c.    15.  it  is  enacted,  "  That  from  {d)  (d)  But  this  is 
«  thenceforth  (e)  it  shall  be  lawful  for  no  man  (/)  for  any  man-  ^^J^jj'jjf™" 
**  ner  of  cause  to  take  distresses  out  of  his  fee,  or  in  the  king's  (.Qn^mon  ja^. 
**  highway,  or  in  the  common  street,  but  only  to  the  king  and  2  Inst.  131. 

«  his  officers,  having  special  authority  so  to  do."  (^)  This  must 

^    ^  *'  not  be  taken 

dmpliciter,  so  as  to  take  advantage  thereof  in  bar  of  an  avowry,  but  secundum  quid,  viz. 
that  the  tenant  may  have  an  action  against  the  lord  upon  this  statute,  in  which  he  shall  be 
fined.  2  Inst.  132.  And  if  it  may  be  pleaded  in  bar  of  the  avowry,  the  king  shall  lose  liis 
fine.  (/)  This  must  be  intended  only  of  distresses  by  reason  of  a  seignory,  and  not  of  distresses 
for  rent-charges,  &c.  or  by  reason  of  a  leet.  a  Inst.  131.  And,  7a.  Nor  of  such  thmgs  for 
which  no  distress  can  be  taken  but  in  the  highway,  as  for  toll-thorough  due  by  custom.  Cro. 
Elia.  710.  But  an  heriot  custom  may  be  seised  in  the  highwaj',  for  that  is  not  a  distress  but 
a  leisure ;  but  a  distress  cannot  be  t^en  there  for  an  heriot  service,    a  Inst.  132.  Gouls.  97. 

If 
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z  Inst  a^t.  If  the  lord  coming   to  distrain  hath   a  view  of  the  beasts 

within  his  fee,  and  before  he  can  distrain  them  the  tenant  chases 
them  into  the  highway,  the  lord,  notwithstanding  the  statute  of 
Marlbj-idge,  c.  15.  may  distrain  them  there. 
46  E.  3.  a6.  A  distress  for  rent  may  be  taken  in   a  house,  if  the  door  be 

b.    Ro.  Abr.     opgn  .  go  may  it  be  taken  out  of  a  window. 
671.  s  Co.  9a.     ^      '  ■^ 

One  cannot  break  open  the  outer  door  to  distrain ;  and  Ld.  Hardwicke  C.  J.  held,  that  a 
padlock  put  on  a  barn  door  could  not  be  opened  by  force,  to  distrain  the  corn.  9  Vin.  Abr. 
128.  pi.  6.  If  the  outer  door  be  open,  one  may  break  open  the  inner  door  to  distrain. 
Comb.  17.  II  So  by  Lord  Hardivicke,  Ca.  temp.  Hardw.  168.  Where  a  landlord,  who  occupied 
an  apartment  over  a  mill  demised  to  his  tenant,  from  which  it  was  separated  only  by  a  boarded 
floor  %vithout  any  ceiling,  took  up  the  floor,  and  entered  through  the  aperture  to  distrain  for 
the  rent ;  it  was  adjudged  he  was  no  trespasser ;  and  where  a  man  can  get  in  without  a  trespass, 
he  may  lawfully  distrain.  Gould  v.  Bradstock,  4  Taunt.  562. ||  [See  the  stat.  11  G.  2.  c.  19. 
^  7.,  which  empowers  the  landlord  in  the  case  of  goods  being  fraudulently  removed  to 
prevent  a  distress,  to  break  open  a  dwelling-house,  taking  a  constable  with  him,  and  having 
first  made  oath  before  a  justice  of  a  reasonable  cause  to  suspect  that  they  are  therein.  See 
infra,  tit,  ReiU,  (K).] 

Rogers  v.  [If  the  demises  are  several,  there  must  be  separate  distresses 

Berkmire,  upon  the  sever&l  premises  subject  to  each  distinct  rent;  for  one 

Hardw"  2*4 r.  distress  cannot  be  taken  distributive!}^,  and  the  law  gives  no  right 

a  Str.  1040.  to  enter  into  any  premises  but  those  whence  the  rent  issues.] 
S.  C. 

(D)  Of  the  Distress  when  seised  :  And  herein  of  the 
Distrainer's  Interest  therein,  and  what  he  is  to  do 
therewith. 

a  Inst.  106.  Tl  Y  the  common  law,  a  man  might  have  driven  a  distress 
whither  he  pleased,  which  was  very  mischievous;  ist.  Be- 
cause the  tenant  was  bound  to  give  the  beasts  sustenance,  if  im- 
pounded in  an  open  pound,  and  being  driven  into  another  county, 
he  could  not  by  intendment  of  law  know  where  they  were.  2dly, 
He  could  not  tell  where  to  have  a  replevy ;  but  now, 

This  statute  By  the  statute  of  Marlbridge,    made  52  H.  3.  c.  4.   "  None 

is  confirmed  a  ^q\\  cause  a  distress  to  be  driven  out  of  the  county  where 
by  Westminster  ,£.1  •        c  n       ji    o 

the  ist,  made        ^^^^^^  «"  Pa»i  of  fine,     Sfc. 

3  E.  I.  2  Inst.  191.,  Yet  if  the  tenancy  is  in  one  county,  and  the  manor  in  another,  the 
lord  may  drive  the  distress  taken  in  the  tenancy  unto  the  manor  in  the  other  county ;  for  the 
tenant  doing  suit  to  the  manor,  by  common  intendment  knows  what  is  done  there.  2  Inst.  106. 
Keilw.  50.  Bro.  Distress,  33.  Where  he  who  will  take  advantage  of  this  act  must  do  it  by 
way  of  action,  so  as  to  entitle  the  king  to  a  fine,  vide  3  Lev.  48. 

(«)  Not  into  Also  by  the  statute  of  the  i  &  2  of  Ph.  &  Mary,  c.  12.   "  No 

the  county  of  «  distress  shall  be  driven  out  of  the  {a)  hundred,  rape,  wapen- 

Litchfield  *'  take,  or  lath,  where  taken,  except  to  a  pound  overt  within 

though  till  "  the  same  shire,  not  above   (b)  three  miles  distant  from  the 

I  Mar.  part  <«  place  where  taken ;  and  no  distress  shall  be  impounded  in  se- 

of  the  hundred  «  yeral  places,  ic)  whereby  the  owner    shall  be  constrained  to 

m  which,  &c.  .,               ^       11-                          •      ^\     ^  /  j\                                «•  ,,  J 

Gouls  100.  ^"^  several  repievms,  upon  pain  that  [a)  every  person  oiiena- 

{b)  Godb.  II.  "  ing  shall  forfeit  to  the  party  grieved  5/.  and  treble  damages." 
Gouls.  loi. 

(c)  As  if  impounded  in  several  liberties,  &c.  else  it  is  no  offence  within  the  statute.  Noy,  52. 
Dyer,  177.  in  margin,  {d)  But,  where  three  persons  distrain  a  flock  of  sheep,  and  severally 
impound  them  in  three  several  pounds,  whereby,  &c.  yet  they  shall  forfeit  but  one  five  pounds 

and 
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ahd  one  treble  damage.  Cro.  Eliz.  480.  Moor,  453.  pi.  620.  Noy,  5^.  6i-  Dyer,  177.  in 
margin.  But  Noy,  62.  by  I'enner,  if  the  pliiintitt'  brings  his  action  against  them  severally, 
every  one  shall  pay  5/.  but  Q-  [Trespass  will  not  lie  for  impounding  a  distress  in  another 
county,  but  the  action  must  be  upon  this  statute.  Gimbart  v.  Pelah,  a  Str.  1272.]  |(  If  the 
hundred  in  which  the  cattle  were  distrained,  be  in  one  county,  and  the  Imndred,  into  which 
they  were  driven,  be  in  another,  the  venue  may  be  laid  in  either  county.  Pope  v.  Davis, 
a  Taunt.  252.II 

If  a  man  distrains  dead  goods,  as  utensils  of  a  house,  or  such  Co.  Litt.47. 
like,  which  may  take  damage  by  wet  or  weather,   and  the  like,  A  pound 
he  ought  to  impound  them  in  an  house  or  other  pound  covert  ^^^  'f  ^f  r'"' 
within  three  miles  in  the  same  county  ;  for  if  he  impounds  tliem  gueh  purposes 
in  a  pound  overt  he  ought  to  answer  for  them.  or  the  close 

of  him  that 
distrains,  or  the  close  of  a  stranger  with  his  consent,  where  the  distress  is  taken :  a  pound 
covert  or  close  is  when  the  distress  is  impounded  in  a  hou»e.    Co.  Litt.  47, 

If  a  man  distrains  cattle,  and  puts  them  in  a  pound   overt,  Co.  Litt.  47. 
the  owner  ought  to  keep  them  at  his  peril,  for  it  is  lawful  for  ^  Inst.  106. 
him  to  come  there  for  this  purpose ;  but,  if  put  in  a  pound  co-         ' 
vert  or  close,  there  the  distrainer  ought  to  keep  them  at   his 
peril,  and  yet  he  shall  not  have  any  satisfaction  for  it. 

He  who  distrains  cannot  make  use  of  the  distress,   so  as   to  Owen,  124. 
work  a  horse,  S,-c.  for  he  hath  no  property  therein,  but  a  bare  Dyer,  280. 
power  by  act  of  law  to  take  it :  so,  if  a  man  hath  a  return  irre-  P'-  V^-  ^"' 
plevisable,  yet  he  cannot  work  it,  for  the  judgment  is  to  remit  it  ^^  withernam 
to  the  pound  ibidem  remansur,  Src.  may  be  used. 

Owen  46.     I  Leon.  220, 

If  a  man  takes  a  cow  for  a  distress,  he  cannot  milk  her ;  for  Ro.  Abr. 
though  the  cow  be  the  better  for  this,  yet  he  ought   not  to  648.  879. 
do  good  to  the  owner  without   his   consent,  and   perhaps  the  Q^^f  ^^^' 
owner  would  have  come  before  any  damage  came  by  this  to  the  yelv.  96. 
cow ;  and  if  it  perish  by  this,  he  who  took  the  distress  may  dis-  Where  a  man 
train  again.  distrained  a 

°  trunk  for  rent, 

and  being  informed  that  there  were  things  of  value  in  it,  he  caused  it  to  be  corded  to  prevent 
damage  ;"he  was  for  this  adjudged  a  trespasser  ab  initio  ;  cited  by  Twisden  to  have  been  ad- 
judged before  Roll  C.  J.,  i.  Ventr.  37.  [It  is  said  by  Popham  C.  J.  that  the  distrainor  may 
meddle  with  a  distress  where  it  is  for  the  owner's  benefit,  as  by  scouring  armour,  or  fulling 
,  raw  cloth.  Cro.  Eliz.  783.]  A  hide  distrained  may  not  be  tanned,  for  the  property  is  thereby 
.  quasi  altered ;  the  marks  whereby  the  owner  might  know  it  being  thereby  taken  away.  Cro. 
Eliz.  783.  If  a  man  distrains  for  several  barrels  of  beer,  and  draws  beer  out  of  one  of  them, 
he  is  a  trespasser  ab  initio  as  to  that  barrel  only.     6  Mod.  216.  per  Holt  C.  J. 

!      If  a  man  distrains  ahorse,  and  impounds  him,  and  the  horse  27  Ass.  64. 

leaps  three  times  over  the  pound,  which  is  as  high  as  it  used  to  ^^  ^^-  ^73* 
.  be,  and  thereupon  he  who  distrained  ties  the  horse  to  a  post  in  jjgtrained  a 
i  the  pound,  by  reason  whereof  he  strangles  himself,  the  owner  ^gg  damage- 
may  have  an  action  of  trespass.  feasant,  which 

after\vards 

escaped,  but  it  did  not  appear  that  it  was  by  the  distrainer's  fault ;  in  an  action  of  trespass 

brought  by  him  for  the  trespass  done  by  the  hog,  it  was  adjudged  that  the  action  would  not 

j  lie,  for  he  might  choose  what  pound  he  pleased,  and  it  was  his  folly  not  to  choose  one  that 

\  would  hold  him ;  which  is  not  like  a  distress  dying  in  pound,  that  being  the  act  of  God ;  and 

f  his  default  must  not  entitle  him  to  another  action,  nor  subject  the  defendant  to  a  double  pu- 

I  nishment  for  the  same  cause,  viz.  the  loss  of  his  pig,  and  the  damages  and  costs  in  this  action. 

i  Vaspar  v.  Eddowes,  I  Salk.  248.     i  Ld,  Rayni.  719.  S.  C.     la  Mod.  658.  S.  C.     n  Mod.  21. 

S.  C.  by  the  name  of  Jasper  v.  Eadowes. 

llBy 
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II  By  II  G.  2.  c.  19.  §  19.,  where  any  distress  shall  be  made 

for  any  rent  justly  due,  and  any  irregularity  or  unlawful  act 

shall  be  afterwards  done  by  the  party  distraining  or  his  agent ; 

the  distress  shall  not  be  deemed  unlawful,  nor  the  distrainor  a 

(a)  It  has  been  trespasser  (a)  ab  initio ;  but  the  party  grieved  may  recover  satis- 

determmed       faction  for  the  special  damage  in  an  action  of  trespass,  or  on  the 

acftrovTr  will  ^ase,  at  his  election,  (6)  and  if  he  recover,  he  shall  have  full 

not  lie  against  costs.     But  by  §  20.,  no  tenant  or  lessee  shall  recover  in  such 

a  party  making  action,  if  tender  of  amends  has  been  made  before  action  brought, 

an  irregular 

sale  of  a  distress,  as  it  tends  to  place  the  distrainer  in  the  same  situation  as  before  the  passing 
of  it,  by  considering  him  as  a  trespasser  ah  initio.  Wallace  v.  King,  i  H.  Bl.  13.  A  fortiori 
not  trespass  for  irregularity  in  omitting  the  appraisement.  Messing  v.  Kemble,  a  Carapb. 
N.  P.  115.  (b)  This  election  does  not  give  the  option  of  either  of  these  remedies  in  every 
case  of  an  unlawful  act  or  irregularity,  but  must  be  determined  by  the  subject  of  the 
grievance,  that  is,  the  party  may  have  trespass,  in  those  cases  where  by  the  general  rules  of 
law  trespass  would  be  the  proper  remedy ;  and  case,  where  case  would  be  so.  If  on  making 
a  distress  the  landlord  turns  the  tenant's  family  out  of  possession,  and  continues  in  possession 
after  the  rent  has  been  paid,  trespass  may  be  maintained  against  him.  Etherton  v.  Popple- 
well,  I  East,  139.  So,  if  he  remain  in  possession  of  the  goods  in  the  plaintiff's  house 
beyond  the  five  days,  the  time  allowed  by  2  W.  &  M.  Winterbourne  v.  Morgan,  11  East,  395. 

By  1 7  G.  2.  c.  38.  §  8,  9,  10.,  where  any  distress  shall  be  made 
for  money  justly  due  for  the  relief  of  the  poor,  the  distress  shall 
not  be  deemed  unlawful,  nor  the  party  making  it  a  trespasser  on 
account  of  any  defect  or  want  of  form  in  the  warrant  of  appoint- 
ment of  overseers,  or  in  the  rate  or  assessment,  or  in  the  warrant 
of  distress  thereupon,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  ab  iniiiu,  on  account  of  any  irregularity  which  shall 
be  afterwards  done  by  him,  but  the  party  grieved  shall  recover 
satisfaction  for  the  special  damage  in  an  action  of  trespass  or  on 
the  case,  with  full  costs;  unless  tender  of  amends  is  made  before 
action  brought.  || 

Distresses  for  rent  being  in  nature  of  pledges,  and  the  person 

distraining  having  no  power  to  sell  or  dispose  of  them,   they 

oftentimes  proved  of  little  or  no  benefit  towards  hastening  the 

payment  of  the  rent ;  for  remedy  whereof  it  has  been  enacted, 

a  W.  &  M.  "  That  where  any  goods  or  chattels  shall  be  distrained  for  any 

sess.  I.  c.  5.      «'  rent  reserved  and  due  upon  any  demise,   lease,   or  contract 

(c)  [The  five      «  whatsoever,  and  the  tenant  or  owner  of  the  goods  so  distrained 

^ve^oTthe  day  "  ^^^'^^^  "°'»  within  five  (c)  clays  next  after  such  distress  taken, 

of  sale.  Wal-    "  and  notice  (d)  thereof  (with  the  cause  of  such  taking)  left  at 

lacev.  King,     «  the  chief  mansion-house,  or  other  most  notorious  place  on  the 

(J^n^^-^^^      "  premises  charged   with   the  rent  distrained  for,  replevy  the 

riJ^Lcnrltr.      "  samc,  with  sufficient  security  to  be  given  to  the  sheriff  accord- 

set  forth  in  the  "  nig  to  law ;  that  then  after  such  distress  and  notice  as  atore- 

notice  at  what  "  said,  and  expiration  of  the  said  five  days,  the  person  dis- 

time  the  rent    u  training  shall  and  may  with  the  sheriff,  or  under-sheriff  of 

Motrv.  Gaili-  *'  t^^  county,  or  with  the  constable  of  the  hundred,  parish,  or 

more,  Dougl.    "  place  where  such  distress  shall  be  taken,  (who  are  hereby 

^%o.  per  Bill-    ««  required  to  be  aiding  and  assisting  therein,)  cause  the  goods 

^rj.ll  <t  jjjjj   chattels  so  distrained  to  be  appraised   by  two   sworn 

"   appraisers  (whom  the  sheriff,  under-sheriff,  or  constable,  are 

*'  hereby  empowered  to  swear)  to   appraise   the   same   tioily, 

"  according  to  the  best  of  their  understanding ;  and  after  such 

10  **  appraise- 
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appraisement  shal?  and  may  lawfully  sell  the  goods  and  chat- 
tels so  distrained,  for  the  best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  shall  be  distrained,  and  of  the  charges  of  such 
distress,  appraisement,  and  sale,  leaving  the  overplus  (if  any) 
in  the  hands  of  the  sheriff,  under-sheriff,  or  constable,  for  the 
owner's  use. 

*'  And  that  upon  any  pound-breach  or  rescous  of  goods  or  §  4.  (a)  [The 

chattels  distrained  for  rent,   the  person  or  persons  grieved  plaintiff  under 

thereby  shall,  in  a  special  action  upon  the  case,  for  the  wrong  emided"^^  '* 


to 


*'  thei'eby  sustained,  recover  {a)  treble  damages  and  co^s  of  ^>uit  treble  costs  as 
*'  against  the  offender  or  offenders  in  any  such  rescous  or  pound-  well  as  da- 
*'  breach,  any  or  either  of  them,  or  against  the  owner  of  the  mages.  Law- 
*'  goods  distrained,  in  case  the  same  be  afterwards  found  to  have  Carth    *T^* 
*'  come  to  his  use  or  possession.  Ld.Raym.'ig.] 

II A  tender  of 
the  rent  after  the  impounding  of  the  distress,  is  no  bar  to  an  action  on  this  statute. 
Firth  V.  Purvis,  5  T.  R.  432.II  • 

"  Provided,  that  in  case  any  such  distress  and  sale  be  made  §  5. 
**  by  virtue  or  colour  of  this  act,  for  rent  pretended  to  be  arrear, 
*'  and  due,  where  in  truth  no  rent  is  arrear,  or  due  to  the  per- 
*'  son  or  persons  distraining,  or  to  him  or  them  in  whose  name 
*'  or  names,  or  right,  such  distress  shall  be  taken,  that  then  the 
"  owner  of  such  goods  or  chattels  distrained,  and  sold  as  afore- 
"  said,  his  executors  or  administrators  shall  and  may,  by  action 
*'  of  trespass,  or  upon  the  case,  to  be  brought  against  the  per- 
*'  son  or  persons  so  distraining,  any  or  either  of  them,  his,  or 
*'  their  executors  or  administrators,  recover  double  the  value  of 
* '  the  goods  or  chattels  so  distrained  and  sold,  together  with  full 
"  costs  of  suit."  ^  ^ 

Also,  the  same  act  empowers  "  any  person,  having  rent  arrear/^. 
"  to  seise  and  secure  any  sheaves  or  cocks  of  corn,  or  corn  loose, 
**  or  in  the  straw,  or  hay  in  any  barn  or  granary,  or  upon  any 
**  hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the  land 
**  charged  with  such  rent,  and  to  lock  up  or  detain  the  same  in 
*'  the  place  where  the  same  shall  be  found,  in  the  nature  of  a 
"  distress,  till  the  same  shall  be  replevied,  upon  such  security  to 
**  be  given  as  aforesaid ;  and  in  default  of  replevying  the  same 
**  within  the  time  aforesaid,  to  sell  the  same  after  such  appraise- 
*'  ment  thereof  to  be  made ;  so  as  such  corn,  grain,  or  hay,  be 
*'  not  removed  by  the  person  distraining,  to  the  damage  of  the 
*'  owner  thereof,  out  of  the  place  where  the  same  shall  be  found 
**  and  seised  ;  but  be  kept  there  as  imjjonndedf  till  the  same  shall 
*'  be  replevied  or  sold,  as  aforesaid." 

II By  8  A.  c.  14.  §  5.  "  all  distresses  thereby  im powered  to  be 
*'  made,  shall  be  liable  to  such  sales  and  in  such  manner,  and 
*'  the  money  arising  by  such  sales  to  be  distributed  in  like  man- 
"  ner  as  by  the  preceding  act  of  W.  &  M.  is  in  that  behalf 
"  directed  and  appointed."  || 

An  action  was  brought,  wherein  the  plaintiff  declared  against  Salter  v. 

A,  and  B.  in  mstod,  mm:,  Src,  de  eo  quod  ipsi*  such  a  day  and  Brundsen, 

^         ^   '  -^  4  Mod.  23  a. 

year, 
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\'ear,  apud,  S^'c.  in  com.  prcedict  vl  Sf  armis,  SfC.  bona  Sf  caialla^ 
viz.  quadraginta  qiiarta'ia  hordei  ipsius  C.  fpl.J  ad  valentia7?i  40 
libranim  adtunc  Sf  ibidem  iiivent.  nomine  districtionis  pro  redditn 
per  ipstim  C.  prafat.  A.  snpcr  dimission.  messuag.  Sf  qiiarundeirt 
teri'ar.  eidem  C.  per.ipsum  A.  ante  tunc.  fact,  debit.  S^-  in  arret ro 
fore  mpposit.  Sf  prcetcns.  colore  ctijusdam  actus  parliamenti  in  hujns- 
modi  cam  nuper  edit.  Sf  provis.  ceper.  Sf  distrixer.  Sf  bona  Sf  catalla. 
ilia  sic  district,  adtunc  Sf  ibidem  detinuer.  quousq ,-  postea  ss.  23 
die,  SfC,  prced.  bona  Sr  catalla  colore  actus  illius  vendider.  Sf  dis^ 
posuer.  uhi  revera  Sf  in  facto  tempore  captionis  bononim  Sf  catallorf 
prced.  aut  tempore  venditionis  eoriindcm  mdlus  redditns  per  ijJsiim 
C.  eidem  A.  debit,  aut  in  arretro  fait^  Sf  alia  enormia,  SfC.  B-. 
One  defendant  pleads  not  guilty,  and  issue  thereupon,  and  judg- 
ment is  given  against  the  other  defendant  by  default,  «§c  and  it 
was  now  moved  in  arrest,  Sfc.  that  there  must  be  a  lessor  and 
lessee  to  bring  this  case  within  the  act,  and  that  if  there  be  no 
demise,  this  act  gives  no  remedy ;  and  here  no  demise  is  suffi- 
ciently set  forth  in  the  declaration  ;  nor  is  it  said  that  the  goods 
were  distrained  for  rent  arrear,  but  that  they  were  taken  nomine 
districtionis,  which  is  not  a  good  averment  that  they  were  dis- 
trahied.  But  per  cur.,  the  declaration  is  good. 
Walter  v.  In  trover,  on  not  guilty  })leaded,  it  was  found,  that  A.  was 

Rumball,  seised  in  fee  of  certain  lands  lying  in  two  hundreds,  and  demised 

4  Mod.  385.      x\^Qm  to  the  plaintiff's  father  for  two  years  at  40/.  ^Je;-  annum 
°J^g  Q       '  rent,  and  that  for  50/.  arrear  of  rent,  the  defendant,  by  order  of 
"i  Ld.  Raym.     the  bailiff  or  steward  of  A.  who  was  beyond  sea,  distrained  the 
53.  S.C.  goods  in  the  declaration,  being  levant  and  conchant  upon  the 

iSalk.  247-  lands,  and  gave  notice  thereof  to  the  plaintiff*,  who  did  not 
76.  S.  C.  by  replevy  them  ;  and  that  after  five  days  after  such  notice,  the  de- 
the  name  of  fendant,  with  the  constable  of  one  hundred,  in  the  presence  of 
Walker  v.  ^1,^  constable  of  tiie  other  hundred,  caused  the  said  goods  to  be 
#  vv/'"  •  appraised  by  two  persons,  sworn  for  that  purpose,  by  the  con- 
theownor  of  stable  of  one  hundred,  in  the  presence  of  the  constable  of  the 
the  goods  dis-  other  hundred  ;  and  that  he  after  sold  some  j^art,  but  not  to  the 
trained,  value  of  the  rent  arrear,  and  carrictl  away  the  other  goods  in 

thoiiuh  not  order  to  sell,  when  he  should  have  an  opi)ortunity,  Sf  si,  SfC, 
the  tenant  of     ,„,       ,.  .         ,   ,  ^      .1  t   .  'im     /  -..  t. 

the  land.  T''e  fnst  exception  taken  to  the  verdict  was,    1  hat  it  was  not 

found,  that  the  goods  were  sold  with  the  concurrence  of  the 
sheriff  or  constable,  who  ought  to  be  present  as  well  at  the  sale 
as  at  the  appraisement ;  because  if  any  oveii)lus,  it  is  to  be  left 
in  their  hands.  2^%,  That  it  was  not  found  the  goods  were  sold 
for  the  best  price  that  could  be  gotten  ;  and  if  sold  at  an  under- 
rate, the  party  shall  not  be  concluded.  3^%,  That  it  was  not 
found  that  the  defendant  had  any  direction  to  sell  the  goods,  birt 
only  to  take  them,  and  it  may  be  the  landlord  would  have  kept 
them  still  as  a  distress.  But  principally  it  was  insisted,  that 
notice  to  the  plaintiff  himself,  who  was  owner  of  the  goods,  was 
not  sufficient,  but  it  ought  to  have  been  left  at  the  most  notori- 
ous place,  by  the  express  words  of  the  act ;  and  so  the  authority 
given  by  this  act  not  pursued  ;  and  then  the  defendant  is  a  tres- 
passer ab  initio,  as  he  who  works  a  distress :  and  the  notice 

1 1  ought 
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ought  to  have  been  given  to  the  tenant  of  the  land,  because  he 
might  have  paid  the  rent  and  saved  the  goods ;  or  if  not,  he 
might  have  replevied  them,  which  he  might  have  done,  though 
he  were  not  the  owner  thereof.  Also,  the  goods  are  not  duly 
appraised,  for  they  were  appraised  by  two  persons,  sworn  by  the 
constable  of  one  hundred  only ;  and  though  it  were  in  the  pre- 
sence of  the  constable,  yet  that  was  not  sufficient,  because  this 
distress  was  in  the  nature  of  an  execution  ;  and  being  taken  iu 
several  hundreds,  the  constables  of  both  hundreds  ought  to  have 
caused  the  appraisement  to  be  made;  this  act  being  an  authority 
to  them  both  for  that  purpose,  where  the  distress  happens  to  be 
in  two  hundreds,  the  constable  of  one  hundred  having  no 
power  over  the  goods  taken  in  another  hundred.  But  p«' 
cur.  This  statute  was  made  for  the  benefit  of  the  landlord, 
not  of  the  tenant ;  and  therefore  notice  to  the  owner  of  the  goods 
was  sufficient;  for  the  only  reason  of  directing  the  notice  to  be 
left  at  the  mansion-house  was,  that  the  owner  might  have  notice 
by  the  tenant  to  replevy  them.  And  no  need  of  notice  to  both, 
because  either  of  them  might  replevy  them;  and  as  the  owner  of 
the  goods  is  principally  concerned,  notice  to  him  is  much  the 
best.  And  though  the  distress  be  taken  in  two  hundreds,  yet  it 
is  but  one  distress  taken  at  one  time,  and  for  one  entire  rent ; 
and  both  constables  being  present,  there  is  a  sufncient  concur- 
rence of  both,  though  one  only  administer  the  oath,  for  tv,'0 
oaths  were  not  to  be  administered.  And  the  chief  design  of 
directing  the  presence  of  the  constable,  was  for  the  sake  of  tiie 
landlord,  to  prevent  any  breach  of  the  peace ;  and  the  presence 
of  the  other  constable  made  it  his  act,  though  he  were  out 
of  his  own  hundred ;  for  the  statute  to  this  purpose  gives  him 
power  to  act  in  any  place.  It  was  therefore  adjudgetl  for  the 
defendant. 

If  a  landlord  comes  into  a  house,  and  seises  upon  some  goods  6  Mod.  214- 

as  a  distress,  in  the  name  of  all  the  ffoods  in  the  house,  that  is  P^\  ^"'^  ^-  ^' 
00   ■  •  f.     1.  11  Pi         1  1        ^1       Lu.  iiaym.  54. 

a  surncient  seizure  01  ah ;  and  though   by  the  common  law  the  ^  LjJ  R-wm. 

landlord  was  to  remove  them  in  a  convenient  time,  yet  since  the  1424.    Bar- 
statute  2  W.  &  M.  c.  5.  they   fire  to  be  removed  immediately,   nard.  K.B.3,4. 
except   corn    or   hay,    tliough  the  things  in  their  own  nature  L^^'^^^qI'q  ^^ 
are  not   easily,  or   without  damage  removeable,  as  barrels  of  (..  19.  ^  10., 
beer,   ^x.  [a)  they  may  be 

secured  and  sold  on  the  premises  chargeable  with  the  rent,  in  like  manner  and  under  the  like 
directions,  as  under  the  statute  of  2  W.  &  M. 


II  This  statute  does  not  affect  distresses  damage-feasant ;  conse-  Per  Lord 
quently,  they  remain,  as  they  were  at  common  law,  mere  pledges ;  HardmcJ^ 
and  the  sale  of  them  will  make  the  party  distraining  a  trespasser  ^J^  ^.  pickup, 
ab  initio.  ||  sittings  after 

M.  T.  9G.  2.    Selw.  N.  P.^a4. 
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(E)  Where  a  Distress  shall  be  said  to  be  wrongful 
and  excessive  :  And  herein  of  the  Remedj 
which  the  Party  injured  hath. 

5aH.  3.  c.  4.  13  Y  the  statute  of  Marlbridac,  distresses  must  ba  reasonable, 
It  the  land-        ±J   „„,i  ^   ^  ..  . 

lord  takes  an  and  not  too  great. 

unreasonable  distress,  an  action  lies  upon  this  statute,  but  not  an  indictment  or  information, 
because  a  private  ofience.  Mod.  71.  288.  Lev.  299.  Raym.  205.  Vent.  104.  [Nor  will 
trespass  lie  for  an  excessive  distress,  except  in  one  case,  where  the  things  distrained  are  of 
certain  known  value,  as  gold  or  silver;  in  all  other  cases  the  action  must  be  on  the  statute. 
Htitchins  v.  Chambers,  i  Burr.  590.  Moir  v.  Munday,  Hil.  28  G.  2.  B.  R.  cited  in  the  last 
case,  and  by  Lord  Kenyan  in  Crowther  v.  Ramsbottoni,  7  T.  R,  658.  Lynne  v.  Moody, 
Fitzgib.  85.  2  Str.  851]  No  distress  for  homage  or  fealty  shall  be  said  to  be  excessive,  for 
the  high  esteem  these  are  of  in  the  law;  but  Q,.  Sf  vide  42  E.  3.  26.  4  Co.  8.  b.  Bevill's 
case,  2  Inst.  107.,  where,  notwithstanding  it  is  said,  that  the  statute  o(  ]\Ia>lbridge  is  general. 
In  13  H.  4.  Fitz.  tit.  Avowry,  2.39.,  it  was  held,  that  a  distress  of  more  than  the  value 
shall  not  be  said  excessive,  for  the  expences  of  knights  of  parliament;  because  the  king  is 
party. 

41  E.  3.  26.  If  forty  sheep  are  taken  for  id.  and  sixteen  oxen  for  gd.  this 

1R0.Abr.674.  is  excessive. 

29  E.  3.  24-  So,  if  two  oxen  are  distrained  for  four  pair  of  gloves,  ten  sheep 

Ro.Abr.  674.  f-Qj.  (jj^g  pair,  and  ten  for  anotlier,  it  is  an  excessive  distress. 

8  H.  4.  15.  But,  if  a  man  takes  five  horses  joined  in  a  cart  for  3^.  rent,  this 

a  Vent.  183.     jg  not  excessive  for  the  entirety. 
S.  P.  •' 

2  Inst.  107.  So,  if  the  lord  distrain  an  ox  or  an  horse  for  a  penny,  if  there 

were  no  other  distress  upon  the  land  holden,  the  distress  is  not 

excessive;  but,  if  there  were  sheep  or  swine,  Sj-c.  then  the  taking 

of  the  ox  or  horse  is  excessive,  because  he  might  have  taken  a 

beast  of  less  vahie. 

Moore,  7.  Cro.       If  for  10/.  rent  due  at  one  day,  a  man  distrains  goods  of  the 

Eliz.  13  S.  C.    value  of  405.  only,   and  at  the  time  of  taking  the  distress  there 

8^     l^^"^^^^'    are  goods  of  a  sufhcient  value  upon  tlie  jireinises,  he  cannot,  for 

i7Car.  2.  c.  7.  the  same  rent,  distrain  again ;  for  it  was  ins  folly,  that  at  the 

^  4.,  by  %\hich  first  he  distrained  no  more;  but,   if  there  be  rent  in  arrear  at  se- 


it  js  cna(  tod,     veral  days,  a  distress  may  be  taken  for  what  was  due  at  the  other 

that  where  the   j.^ 
value  of  tlie         '  ^ 

cattle  distrained  shall  not  be  found  to  be  to  the  full  of  the  arrears  distrained  for,  the  party  to 
•whom  the  arrears  were  due,  his  executors  or  administrators,  may  from  time  to  timedistraiu 
aga'i)  for  the  residue  of  the  said  arrears.  [Whether  or  not  there  shall  be  more  distresses  than 
one  depends  upon  the  entirety  and  identity  of  the  thing  distrained  for,  not  upon  the  value  of 
the  goods  trtken.  One  entire  duty,  or  sum,  shall  not  be  split,  and  distrained  for,  part  at  one 
tijne  and  part  of  it  at  anotlier  time;  for  instance,  if,  as  was  the  case  in  .laitwyche,  tlic  whole 
sum  d'.io  be  77/.  io«.,  a  man  shall  not  distrain  for  62/.  lo.v.  at  one  time,  and  afterwards  distrain 
8.:am  t'.jY  it;i.  the  residue  of  the  77/.  ic-?.,  but  he  shall  distrain  for  the  whole  77/.  10.?.  at  once. 
B  ;t  if,  from  mistake  or  ignorance  of  their  value,  the  goods  at  first  distrained  for  the  whole 
^7/.  loy.  I*'  not  sufficient  to  satisfy  it,  he  may  distrain  again  in  order  to  supply  the  deficiency, 
ftr-d  to  make  up  that  sum.  Wallis  v.  Savill,  a  Lutw.  1532.  liutchins  v.  Chambers,  i  Burr. 
5890 

Macdonf.lJ  [A  distress  may  be  taken  for  rent  under  a  lease,  though  the 

V.  yvoi  ler,       tenant  entered  before  the  commencement  of  it.] 

£  Aiud.j/,.  5.  a  ?f 
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If  a  distress  be  taken  of  goods  without  cause,  the  owner  may  Co.  Litt. 
rescue  them.  47- b.  But  a 

stranger  can- 
not.    39  E.  3.  ^^.  b.     1  Ro.  Abr.  673.     If  a  man  distrains  my  cattle,  together  with  the  cattle 
of  J,  S.  without  cause,  J.  S.  or  I  may  justify  the  rescue  of  all,     39  E.  3.  ^S-  h.per  Thorpe. 

II  So,  if  the  owner  tender  the  rent  before  the  distress  taken.  \\     Co.  Litt. 

160.  b. 

But,  if  a  distress  be  taken  without  cause,  and  put  into  a  pound,  Co.  Litt.  47.  b. 

the  owner  cannot  break  the  pound  and  take  it  out,  because  it  is  ;^"o^^:,^*  ^' 

in  the  custody  of  the  law.  ^;  fg't.  P.°' 

Co.  Litt.  47.,  where  the  writ  de  parco  fracto  will  lie.     F.  N.  B.  100.     Winch,  80,  81. 

If  the  lord,  or  another  that  has  a  rent,  distrains  several  times  F.  N.  B.  178. 
for  his  service  or  rent,  where  none  is  in  arrear,  the  tenant  may  But,  if  the 
by  the  common  law  have  an  assize  de  soveiit  distress.  f  r  homa^^e"' 

or  fealty  so  often,  that  the  tenant  cannot  manure  his  land,  yet  the  tenant  shall  not  have  an 
mssize  de,  &c.    4  Co.  8.  b. 

This  action  lay  at  common  law,   in  which  the  writ  is  general  8  Co.  50.  a.b. 
and  count  special,  that   the  lord  distrained,  S)'C.  and  judgment, 
not  that  the  demandant  recuperet  seisinam,  for  he  hath  that,  but 
quod  teneat  absque  multiplici  districtio7ie. 


(F)  Of  distraining  Things  Damage-feasant. 

C  HOCKS  of  corn  may,  by  the  common  law,  be  taken  damage-  21.  H.  7. 39. 

^  feasant.  b.  u  H.  7. 

14.  a.  Lat.  8. 
S.  P.  admitted  ^er  ciir.    Fitz.  Avowry,  363.  S.  C.    Bro.  Distress,  30.  S.C. 

A  greyhound  may  be  taken  damage-feasant  running  after  co-  1  E.  3.  Fitz. 

nies  in  a  warren :  so  may  a  ferret  brouijjht  into  a  warren.  :^^  °Yf^'  ^}^' 

^  ^  Ro.  Abr.  664. 

But,  if  a  man  brings  nets  and  gins  through  my  warren,  I  7  E.  3.    Ro. 

cannot  take  them  out  of  his  hands. '  ^y-  ^^^-  S*"p 

Ehz.552.  o.r. 

If  men  are  rowing   upon  my  water,  and  endeavouring  with  Cro.  Car. 
their  nets  to  catch  fish   in  my  several  piscary,  I  may  take  their  ?'^-  ?j|g 
oars  and  nets,  and  detain  them  as  damage-feasant,  to  stop  their  \q^\^  not  cut 
further  fishincj.  their  nets. 

If  a  man  rides  upon  my  corn,  I  cannot  take  his  horse  damage-  7  E.  3. 

feasant.  ^^''^'ly^'.. 

Ro.  Abr.  664. 

Butjpcr  Sid.  440.,  it  is  said  by  the  Chief  Justice,  that  the  horse  upon  which  one  is  riding  may 

be  distrained  damage-feasant ;  and  it  seems  he  shall  be  led  to  the  pound  with  the  rider  upou 

kim.     See  Vent.  36.     Vide  supra,  letter  (B),  contr. 

If  a  man  takes  my  cattle,  and  puts  them  into  the  land  of  Ro.  Abr.  66^. 
another  man,  the  tenant  of  the  land  may  take  these  cattle  Robmsonand 
damage-feasant,   though  I  who  was  the  owner  was  not  privy  to  ^^iUlurUm, 

Z  2  2  the        '  * 
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Ro.  Rep.  499.  the  cattle's  being  damage-feasant ;  and  he  may  keep  them  against 
S.C.  and  &.  P.  j^g  j-jjj  satisfaction  of  the  damages. 


q}er  two  jus 
.tices. 


Co.  Litt.  161.  If  a  man  coming  to  distrain  damage-feasant,  sees  the  beasts  on 
S  P  tb^t  tl  ^^^^  ^°^''  ^^^  ^^  owner,  on  purpose,  chases  them  out  before 
owner  of  the    ^^^  ^''^  taken,  he  cannot  distrain  them. 

soil  is  not  obliged  to  take  the  cattle  damage-feasant,  but  may  chase  them  out  with  a  little  dog. 
Vide  4  Co.  38.  b,     %  Ro.  Abr,  566.  pi.  15." 

30.  E.  3.  27.  A  commoner  may  justify  the  taking  of  the  cattle  of  a  stranger 

vme  head  of     ^         ^j^^  ^^^^^  damage-feasant. 

supra. 

4:6  E.  3.  li.  b.       So,  if  a  man  hath  common  for  ten  cattle,  and  he  puts  in  more, 
^^  °  S  c"^'"^'  ^^^^  surplusage  above  the  ten  may  betaken  damage-feasant. 
[SediH,  where  the  number  is  uncertain.     Hall  v.  Harding,  4  Burr.  2426.] 

Co.  Litt.  142.        A  man  may  distrain  cattle  damage-feasant  in   the  night,  for 

7  Co.  7. a.  otherwise,  perhaps,  the  cattle  will  begone  before  he  can  take 

h.  P.    9  Co.  .               'II'                                   o 

66.  a.  S.P.  them. 

i  Jon.  193.  If  turves  lie  upon  a  connnon  damage-feasant ;  though  for  this 

[The  com-        ^  commoner  may  distrain  them,  vet  he  cannot  burn  them, 
moner  s  power  -'  •' 

of  distrainiiig  is  not  mentioned  in  the  case  cited.] 

Vy'^igley  V.  [Goods  brought  to  a  market  to  be  sold,  cannot  be  distrained 

Peachey  and     ^    j.j,g  owner  of  it  for  toll  as  damaije-feasant. 

others,  2  Ld.       •'  o 

Raym.  1589.     Sawyer  v.  Wilkinson,  Cro.  El.  628. 

Mayor  of  If  a  man  hath  a  freehold  in  a  market,  and  corn  is  brought 

Launceston  s  tj^jtiiei-  o,^  the  markct-dav,  and  set  down,  he  cannot  justify  the 
case,  Cro.  Li,     ^  ,.        .,  ,  -.•"       ^^  '  J         .^ 

taknin;  It  there  damajve-ieasant.] 

Williams,  ||  If  tithes  are  left  upon  the  land  an  unreasonable  time  after 

V.  Ladnor,        ^\^^y  ij^^^^,  |-,^p,^  g^j.  q^,j.^  jj.  ^quIJ  seem,  that   the  owner  of  the 

Baker  v!'         \'M\d  may  distrain  them  as  damage-feasant.  I) 
Leathes,  Wiglitw.  Rep.  113. 


(G)  Of  Distresses  for  Amercements. 


Ro.  Abr, 
665,  666. 


C\^  common  right,  a  distress  is  incident  to  every  fine  and 
amercement  in  a  shcriff''s  torn  or  court-Iect,  whether  the 
^iCo^A^^a'  ^^'^'^^  belong  to  the  king  or  to  a  subject;  if  the  offence,  for  which 
Cro.  Ja.  382.  they  were  imposed,  be  of  common  right  incident  to  thejuris- 
ip  n.  7. 15.      diction  of  such  courts. 

pi.  12.     ID.  H. 

6.  7.  cont.    II  H.  7.  14.  a.     21  H.  7.  40.  b.    Salk.  175.    Doct.  &  Stud.  138. 

Vent.  105.  But,  if  such  offences  were  only  the  neglect  of  a  duty  created 

Raym.  204.  by  custom,  it  is  questionable  Avhether  it  doth  not  require  the 
a  Keb.  701.^  jjj.^  custom  for  a  distress,  though  the  duty  be  of  a  publick  nature : 
the  report  of^  as,  if  there  be  a  leet  belonging  to  the  manor  of  A.,  and  by 
the  case  in       custom,  time  out  of  mind,  the  inhabitants  of  D.  have  used  to 

send 
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send  a  constable  to  the   said  leet,  and  they  make  default,  upon  Vent,  the 
which  tliey  are  fined  by  the  steward ;  whether  a  distress  could  ^ •^^^^'^ inclined, 
be  taken  for  this  fine,  without  a  special  custom  to  distrain,  was  *'''^^  Tn^olilv^ 
doubted,  and  the  case  adjourned,  no  special  custom  to  distrain  enabled  to  set 
being  allea^ed.  a  fine,  it  can- 

not be  distrained  for  without  a  custom :  also  in  Rayni.  it   is  said  by  Twixden,  that  when  a 
duty  is  raised  by  custom,  a  distress  for  that  duty  must  be  maintained  by  the  like  custom. 

But,  if  it  be  for  the  private  benefit  of  a  subject,  no  distress  is  Eo.  Rep.  76. 

incident  to  it  without  a  special  custom.  11  Co.  44.  b. 

^  2  Hawk.  P.  C. 

60. 

The  sheriflPor  lord  of  a  Icet  may,  for  such  fmes  or  amerce-  (/-)  2H,  4.  24. 
ments,  distrain  the  goods  of  the  offender  in  {a)  any  lands  within  gro''Leet''28' 
the  county  or  precinct  of  the  leet,  of  whomsoever  they  shall  be  ^^  'piti:.  ' 
holden,    except    {b)  only  in    such  lands    as    shall  be    in   the  Avowry,  194. 
king's  hands;  these  being:  wholly  out  of  the  jurisdiction  of  such  I^o-  Abr.  6"yo. 
courts.  '  fe  ^  .Inst.xo4. 

(^.)47ii.  3.  12, 
13.     Fitz.  Distress,  15.     Ro.  Abr.  67c. 

And  such  a  distress  may  be  taken  in  the  highway ;  for  the  2  f«st.  13 x. 
statute  oi  Marlhridge^  c.  15.  which  prohibits  the  taking  of  a  ^^,^j'f^^"' 
distress  there,  is  to  be  intended  only  of  distresses  taken  for  sei'- 
vices  due  by  way  of  tenure  of  lands. 

Such  fines  and  amercements  being  for  a  personal  offence,  no  47  E-  3-  i3-  ?•• 
stranger's  beast  can  lawfully  be  distrained  for  them,  though  they  |,^.^  Dj^^ress 
have  been  levant  and  cojichant  on  the  lands  of  the  offender.  ,,  F.N. B. 100. 

Owen,  146.    Nov,  20.  contra.     Ro.  Abr.  669.  pi.  20.     [Ro.  cites  for  the  contrary  opinion  the 
case  in  41  E.  3.  26.  b.  which  seems  an  authority  (if  any)  the  other  waif.] 

It  seems  to  be  agreed,  that  where  any  such  court  is  in  the  Hetley,  Gz. 
king's  hands,  the  goods  distrained  for  such  fines  and  amerce-  i^^^^"^-'  476- 
ments  may  lawfully  be  sold,  after  they  have  been  kept  a  reason-  ^  ^.^^  7^4-    • 
able  time,  as  the  space  of  sixteen  days.    And  it  seems  the  better  \;oy_  i-. 
opinion,  that  where  any  such  court  is  in  the  hands  of  a  common  i  Bdst.  53. 
person,  if  the  goods  were  distrained  for  an  offence  of  a  publick 
nature,  they  may  be  sold  of  common  right,  without  any  special 
custom  for  that  purpose. 

No  bailiff  can  lawfully  distrain  for  any  such  fine  or  amerce-  3  Mod.  138. 
ment,  without  a  special  warrant  for  so  doing ;  which  must  be  *^'^°-  ^^'^-  ^y^- 
set  forth  by  him  in  an  avowry  or  justification  of  such  a  distress.  'Jt^.^Yie^'^^!^. 
Salk.  107.  pi.  2.  [In  replevin  the  officer  must  state  that  "  the  defendant  was  guilty;"  in 
trespass  the  conviction  is  a  sufficient  justification.  It  must  appear,  too,  that  the  ameruemeut 
was  by  the  jury,  and  not  by  the  court.     Stephens  v.  Haughton,  2  Str.  847.] 


[By  prescription  there  may  be  a  distress  for  toll  in  a  fliir  or  Hob.  187^.  Ro. 
market.     But  toll  is  not  incident  of  common  right  to  a  fair ;  f ^^^';^^'^y  ■^'^'' 
and,  therefore,  if  the  fair  is  a  new  one,  and  toll  is  not  expressly  ^^^},*^  \'^ti: 
granted,  a  custom  cannot  support  it.  1171. 

If  goods  are  fraudulently  sold  out  of  a  market,  in  order  to  Blakey  v. 

evade  the  toU,  the  owner  of  the  market  cannot  distrain  them  Dinsdale 
f.      .  '  Cowp.  661. 

for  It.  ^ 

Z  2    3  - 
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Vide  2  Bl.         T^OWER  is  the  part  of  the  husband's  estate  that  comes  to  the 
Comm.  129.      -*--'  ^vife  upon  the  death  of  the  husband. 
Dower  by  the 

civil  law  was  the  portion  the  wife  brought  to  her  husband,  either  in  land  or  money,  whereof 
the  naturale  dominium  belonged  to  the  wife,  and  the  dominium  civile  to  the  husband ;  so  that 
the  husband  had  only  the  nms  fructus  during  his  life  in  things  immoveable,  but  could  not 
alien  thera ;  in  things  moveable  he  might  alien  them,  but  must  restore  to  the  value ;  for  these, 
upon  the  dissolution  of  the  marriage,  by  the  death  of  the  husband,  or  divorce,  came  back  to 
the  wife.  Vide  Vin.  249.  Corvin.  lib.  23.  tit.  3.  Honorius,  114,  115.  Donations  inter 
sponsum  S^  sj)onsavi  propte?-  nuptias  began  about  the  time  of  Constaniine,  and  were  made  be- 
fore marriage;  but  by  the  Justinian  constitution  they  were  good  after  marriage,  and  were 
gifts  from  the  husband  to  the  wife,  which,  upon  the  dissolution  of  the  marriage,  came  back  to 
the  husband  as  the  dower  did  to  the  wife.  Vin.  245.  Inst,  of  Imperial  law,  43.  117,  118, 
119.  Among  the  feudists,  the  rule  was,  non  uxor  marito,  scd  luori  manttis  afferf ;  and  the 
reason  was,  that  the  husband  and  eldest  son  of  the  family  being  brought  up  in  military  exer- 
cise, the  wife  and  youngest  sons  tilled  and  improved  the  hind,  and  ;n  tneir  expeditions  found 
provisions  for  the  army;  and  having  the  third  part  in  labour,  she  had  the  third  part  of  the 
feud  for  the  maintenance  of  her  and  her  younger  children  during  her  life.  Spelm.  tit. 
Doarium,  175. 

Co. Litt.  33.0.       Dower  is  of  five  sorts:     i.  At  common  law.     2.  By  custom. 

39- ''•  3.  Ad  osthim  ccclcsicr.     /\.  Ex  assensn  patris.     y  De  la  plus  belle. 

We  sliall  begin  with  the  first  and  chief. 

Co.  Litt.  30.  b.        Dower,  at  common  law,  is  the  third  pnrt  of  all  the  lands 

Perk.  301.  whereof  the  husband  has  been  seised  during  the  covaiture,  of 
such  an  estate  as  the  children  by  such  wife  might,  by  possibility, 
have  inherited,  and  to  wliich,  by  tlie  death  of  the  husband,  the 
■wife  is  entitled  for  her  life.  For  the  better  understanding 
thereof,  I  shall  consider  it  under  the  following  heads: 


(A)  Who    may   have    Dower,    and    who    not:    And 

lierein  of  the  Age,  and  other  Disabilities  of  the 
Husband  or  Wife. 

(B)  Of  what  Estate  a  Woman  may  have  Dower. 

1 .  Of  the  Qiiarentine. 

2.  Of  the  different  Kinds  of  Inheritances. 

3.  Of  the  Nature  and  Qiiality  of  such  Estate^  'whether  sold 

joint,  or  in  common. 

4.  Of  its  Continiuince  ;  nsoherein,  of  Estates  conditional,  sus- 
pended, determined,  or  extinguished ,-  and  herein  of  Re- 
mitter to  the  Heir,  and  Recoveries  by  Title  Paramount. 

5.  Of  the  Value  and  Improvement  of  the  Husband^ s  Estate, 
either  in  his  Lifetime^  or  after  his  Death. 

(C)  Of 
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(C)  Of  the  Things  requisite  to  the  Consumination  of 

Dower,  viz.  Marriage,  Seisin,  and  the  Death 
of  the  Husband. 

1.  Of  the  Marriage,  Jww  long  it  must  co7iti7me ;  a?id  herein 

of  the  several  Sorts  of  Divorces. 

2.  Of  the  Seisin,  either  in  Fact  or  in  Law ;  and  herein  o/ 

the  Seisin  iti  Fact,  as  it  is  continuing,  or  not  continui^i^, 
as  instantaneous. 

3.  Of  the  Death  of  the  Husband. 

(D)  Of  the  Assignment  of  Dower. 

1.  By  "johat  Persons. 

2.  Of  the  Marnier ;  and  herein  of  assigning  it  by  Metes  and 

Bounds,  &c. 

3.  By  what  Court. 

(E)  Where  the  Wife  shall  have  her  Election  to  be 

endowed  of  one  Thing  or  another,  and  where 
of  both  :  And  herein  of  Endowment  de  novo^ 
and  the  Dos  de  Dote. 

(F)  What  shall  be  a  Bar  of  Dower,  and  what  not : 

And  herein  of  Acts  done  or  suffered  by  tlie 
Husband  solely,  or  by  the  Husband  and  Wife 
jointly,  or  by  the  Wife  solely,  either  dining 
the  Coverture,  or  after  :  And  herein  of  Elope- 
ment, and  Detinue  of  Charters,  or  Heir. 

(G)  Of  Jointures :    And  herein  of  their  Origin  ;  the 

Statute  of  27  H.  8. ;  and  the  Rules  to  be  ob- 
served so  as  to  make  them  an  effectual  Bar  of 
Dower. 

1.  The  Estate  must  take  Effect  immediately  after  the  Death 

of  the  Husband. 

2.  It  must  be  for  Term  of  the  JVife's  Life  or  greater  Estate, 

3.  It  must  be  made  to  herself,  and  not  to  others,  in  Trust  for 

her. 

4.  It  must  be  in  Satisfaction  of  her  'whole  Doixier. 

5.  It  must  be  expressed  to  be  in  Satisfaction  of  her  Doiver  ;  -  . 

ayid  therein  how  far  a  collateral  Rccompence  shall  be  a 
Bar  of  Dower  or  Jointure. 

6.  It  must  be  made  duritig  Coverture. 

(H)  How  far  the  Wife's  own  or  her  Husband's  Acts 
may  defeat  her  of  her  Jointure. 

(I)  How  far  a  Jointress  is  entitled  to  the  Aid  of  a 
Court  of  Equity. 

Z  z  4  (K)  Who 
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(K)  Where  the  Wife  shull  hold  her  Dower,  subject  to 
the  Charges  of  her  Husband,  and  where  not : 
And  herein  of  the  Privileges  of  Tenant  in 
Dower,  and  the  Nature  of  iier  Estate  as  to 
Alienations  made,  or  Actions  brought  by  or 
against  her. 

(L)  To  whom  the  Tenant  in  Dower  shall  be  attendant, 
and  by  what  Services. 

(M)  Of  the  Proceedings  and  Damages  in  Dower  U7ide 
nihil  liahet. 

(N)  Of"  the  Admeasurement  of  Dower. 

(O)  Of  the  other  Species  of  Dower. 

1.  By  Custom. 

2.  Ad  ostitmi  ecclesicE. 

3.  Ex  assciisu  jyairis. 

4.  De  la  j)lus  belle. 


(A)  Who  may  have  Dower  at  Common  Law,  and  who 
not :  And  herein  of  the  Age,  and  other  Dis- 
abilities of  the  Husband  or  Wife. 


A  S  to  the  age  of  the  liushand  it  is  not  inatcrial,  but  only  the 
age  of  the  wife;  and   if  she   he  of  die   a^je  of  nine  years 


Litt.  §  36. 

Co.  Litt.  33.  a.  _ 

Doct.  &StucI.  'lg( 

lib.  I.  c.  7.  {a)  or  more  at  tlie  deatii  of  her  liusband,  s^he  sliall  have  dower, 

^'J^'P'  ^*^'  tliough  her  hiishand   be  then  but  four  years  old.     Tlie  reason 

-  T^cV  A. ''■^'  die  law  would  not  allow  women  before di is  aixe  to  demand  dower 

■2  Inst.  2.54.  ^  I     •     •  •  ,. ,        .         .  '^ 

Brook,  tit.        seems  irom  tueir  meajiacity  ot  having  issue  sooner. 

DowcT, .36.45.     \l(fi)  Vide  Kast.  Eiitr.  228.  Jionetn  annorum  cl  d'mid.     She  onglit  to  shew  how 
pmch  iijoi-e  she  is  tlian  nine  years.     Hal.  M.SS.|| 

The  support   of  the  children   is  part  of  the  consideration 

wliereon  this  allowance  of  dower  is  founded;  and,  as  on  the  one 

hand  it  would  be  unreasonable  to  extend  it  to  such  women  as 

are  inca})able  of  performing  the  conditions:  so   on   the  other 

hand  it  would  not  he  reasonable  to  exclude  women  of  sufficient 

^g^j  by  reason  of  the  incapacity  of  their  husbands;  since  that  is 

the  act  of  God,  which  oui^ht  in  no  sort  to  prejudice  the  wife. 

1.3 Co,  la.         Much  less  can  the  luisbaiul,   hy  his  own  act,  jnevent  his  wife  of 

itt-33.a.  t]()^ver,  if  she  attains  the  age  ot"nine  years  during  the  coverture; 

and  dierefore,  though  he  aliens  his  land  before,  yet,  if  she  after 

arrives  at  nine  years  of  age,  her  title  is  now  consummate  ah 

initio,  and  over-reaches  his  alienation  :  for  dower  being  intended 

a  provision  for  the  wife  and  children,  whenever  slie  attains  such 

an  age  as  the  law  adjucli^a-s  her  capable  of  children,  nothing  far- 

%er,3i3.369.  ther  is  required ;  and  therefore,  though  the  husband  die  before 

(jo.Litt.;,3.a.  }jg  ^^y.  jjjg  ^.jj-g  ^j.^  ^^  ^^^^  ^^^  consent,  vet,  if  she  be  nine  years 

old. 


(A)  Who  may  have  Dower  at  Common  Law,  <§-c.  713 

old,  this  is  a  sufficient  marriage  to  entitle  her  to  dower,  and  so 
ought  to  be  certified  by  the  bishop. 

ii  a  man]  marries  a    woman    of   loo  years  old,    and   dies,  Co.  Litt.  40. 
she  shall  be  endowed;  for  the  law  cannot  determine  the  pre-  Ro.  Abr.  675. 
cise  time  of  the  failure  of  her  capacity  to  have  issue,  which  may 
vary  accorcUng  to  the  strength  and  other  circumstances  of  the 
woman. 

If  a  woman  alien,  be  she  friend  or  enemy,  marry  a  subject,  7  Co.  ^s. 
she  shall  not  be  endowed,  because  by  the  policy  of  the  law  all  Co.  Litt.  31.  a. 
aliens  are  disabled  from  acquiring  any  freehold  amongst  us.  ^"^^  ^Ith^ 

crown,  if  the  king  n»rry  an  alien  she  shall  be  endowed. 

If  a  Jew  born  in  England  marry  a  Jew  born  also  here,  and  Co.  Litt.  31. 
the  husband  be  converted  to  the  Christian  faith,  and  after  pur-  For  R.  i. 

chase  lands,  and   enfeoff  the  other,  and  die,  the  wife  shall  not  '^''^cted  a 
.  -  '  '  '  court  where 

have  dower.  all  the  real 

and  personal  estate  of  the  Jews  was  registered,  and  upon  the  death  of  any  Jew  came  to  the 
king,  though  it  was  redeemable  by  their  children  paying  a  fine ;  and  in  this  court  she  could 
not  demand  dower  but  against  a  Jew,  and  she  could  not  demand  it  at  common  law  against  a 
Christian ;  and  for  this  reason  it  shews,  if  the  husband  had  not  aliened,  yet  she  could  not 
recover  against  the  heir  of  a  Christian.     Hollingshead,  vol.  3.  p.  15. 

Women  Papists  seem  not  disabled  to  demand  and  recover 
dower  vvithin  the  words  of  1 1  &  I2.  W.  3.  c.  4. 

If  a  woman  be  attainted  of  treason  or  felony*,  she  shall  not  Perk.  349. 
have  her  dower;  but,  if  pardoned,  she  shall  be  received  to  de-  Co. Litt. 33.3. 
mand  it,  though  the  husband  has  aliened  hi  the  mean  time,  be-  g^^   -'f*^'  , 
cause  by  the  marriage  and  seisin  of  her  husband  she  was  entitled  only  convicted 
to  dower,  and  when  the  impediment  is  removed,  her  capacity  is  of  treason  or 
again  restored.  felony,  this 

seems  no  im- 
pediment of  her  dower,  for  this  forfeits  no  freehold,  nor  title  to  any  fref^hold,  though  the 
king  shall  have  the  profits  dm-lng  the  conviction.     *  See  infra. 

At  common  law  if  the  husband  was  attainted  of  treason,  mur-  Perk. 308.387* 
<ler,  or  felony,  Uie  wife  lost  her  dower;  because  it  was  a  con-   ^170^^°* 
dition  annexed  to  all  feuds,  that  the  feudilary  should  not  commit  Qo.  Litt.  io.b. 
such  crmies.  Plow.  26a. 

But  afterwards  the  statute  i  E.  6.  c.  12.  §  17.  ordained,   that  Stanf.  195. 

in  all  cases  where  the  husband  was  attainted  of  treason  or  felony,   ^^'  y^*"  37' 2- 

the  wife  should  notwithstanding  have  her  dower:    but  5  E.  6.    j^  Co.  ig. 

c.  II.  §  13.  repeals   that  in  all  cases  of  treason  ;   the  words  of  3  Inst.  216. 

which  act  being  general,  exclude  the  wife  as  well  in  case  of  petit  Finch  71. 

treason  as  in  case  of  high  treason.     But  in  case  of  misprision  of  ^°*"'>  '^oP- 

•     1^1  xj  vcr  07   26'? 

treason,    or    attainder  ot  felony  only,  the  other  act  stands  in      ^    '^'' 

force,  and  therefore,  she  shall  have  dower  in  all  such  cases. 

If  the  husband  seised  of  lands  in  fee  makes  a  feoffment,  and  Bendl.  56. 

then  commits  treason,  and  is  attainted  of  it,  the  wife  shall  not  Gate's  case. 

recover  dower  against  the  feoffee.  P'C^'^'J^'*°t  • 

°  o.C  Co.  JLitt. 

III.  a.  S.  P.    And  though  the  husband  had  been  pardoned,  yet  should  not  the  wife  recover 

dower.   Leon.  3.    Mayne's  case.     But  of  land  purchased  by  the  husband  after  the  pardon, 

the  wife  shall  be  endowed.    Perk.  391. 

The  wife  of  a  fdo  de  se  shall  have  dower.  Plow.  a6i.  a. 

Dame  Hase's 
case. 
Soj 
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Brook,  82.  So,  if  the  husband  be  outlawed  in  trespass,  or  any  civil  ac» 

Perk.  388.        tion;  for  this  works  no   corruption  of  blood,  or  forfeiture  of 
Co.  Litt.  31.  a.  ,        '  ^  ' 

lands. 

Co.  Litt,  31.  So,  if  the  husband  be  attainted  of  heresy,  yet  his  wife  shall 

be  endowed ;  for  this  works  no  corruption  of  blood,  or  forfeiture 
of  lands,  being  only  a  spiritual  offence. 

Id.  ibid.    If  If  the  husband  or  wife  be  excommunicated,  yet  the   wife's 

the  husband      dower  is  not  hurt ;  because,  being  a  spiritual  punishment  only, 

he  attainted      -j.  ^^^^  ^^^^  affect  their  temiioral  possessions. 

nire,  my  Lord  Coke  says  that  she  shall  be  endowed.     Ibid. 

(a)  As  in  After  the  making  of  the  statute  i  E.  6.  c.  1 2.  it  seems  to  have 

5  Eliz.  c.  14,,    been  doubted,  whether  the  wife  should  not  lose  her  dower  in 
which  makes    ^^^g  q|-  ^.^^^,  ^^^^  felony  made  by  act  of  parliament ;  and  there- 
felony      ^"^"^5  where  several  offences  have  been  made  felony  since,  care 
without  has  been  (a)  taken  to  provide  for  the  wife's  dower, 

clergj^     So 

8  Eliz.  c.  3.  which  makes  it  felony  to  transport  sheep,  &c.  So  also  in  31  Eliz.  c,  4.  which 
makes  it  felony  to  embezzle  the  king's  armour  to  the  value  of  20.?.  So  in  3  Ja.  i.  c.  4.  which 
makes  it  felony  to  serve  foreign  princes  without  first  taking  the  oath  of  obedience.  So  also  in 
I  Ja.  I.  c.  31.  which  makes  anyone's  going  abroad  with  the  plague  upon  him,  felony.  And 
this  loss  of  dower  being  only  part  of  the  judgment  by  implication  may  well  be  saved  by  aa 
express  proviso,  without  any  repugnanc}'.     3  Inst.  47.  78.  80,  81.  90. 

Perk.  313.  If  a  villein  marry  and  then  the  lord  enter,  and  then  the  villein 

Co.  Litt.  30.     (lig^  jijs  ^ifg  ^\iq\\  \)q  endowed,  for  the  lord's  title  began  but  by 
if 'he  had       '  ^^''^  entry,  and  the  wife's  title  to  dower  began  before, 
been  villein  to  the  king.     If  a   freeman  marries  a  nief,  she  shall  be  endowed,  but  her  lord 
may  enter  on  the  lands  during  her  life.     Co.  Litt.  31.  a. 

Perk.  365.  If  a  woman  being  a  lunatick  kill  her  husband,  or  any  other, 

yet  she  shall  be  endowed  ;  because  this  cannot  be  felony  in  her 
who  was  deprived  of  her  understanding  by  the  act  of  God.     So, 
though  she  be  of  sound  mind,  and  refuse  to  bring  an  appeal  of 
his  death,  when  he  is   killed  by  another,  yet  she  shall  be  en- 
Perk.  364.         dowed;  for  this  is  only  a  waiver  of  that  privilege  the  law  has 
given  her  to  be  avenged  of  her  husband's  murderer.  So,  it  seems, 
if  she  refuse  to  visit  and    assist  her  husband   in  his  sickness, 
yet  she  shall  be  endowed;  for  this  is  only  undutifulness,  which 
the  law  does  not  punish  with  the  loss  of  her  entire  subsistance. 
Co.  Litt.  31.  a.       If  an   idiot  or  lunatick  marry  and  die,  his  wife  shall  be  en- 
And  therefore  dowed ;  for  this  works  no  forfeiture  at  all,  and  the  king  has  only 
if  lands  de-      ^j^^  custody  of  the  inheritance  in  one  case,  and  a  power  of  pro- 
idiot  or  liina-    viding  for  him  and  his  family  in  the  other ;  but  in  both  cases  the 
natick  after      freehold  and  inheritance  is  in  the  lunatick,  and  therefore   the 
marriage,  -wife  dowablc. 

and  the  king 

on  office  found  takes  those  lands  into  his  custody,  or  grants  them  over  to  another  as  com- 
mittee in  the  u:  !ial  manner;  yet  this  seems  no  reason  why  the  husband  should  not  be  tenant 
by  the  courtesy,  or  the  wife  endowed,  since  their  title  docs  not  begin  to  any  purpose  till  the 
death  of  the  husbanil  or  wife,  when  the  king's  title  is  at  endj  but  for  tliis  quare,  4  vide 
Plowd.  363.  b.     4  Co.  17,4,  l»5' 
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(B)  Of  what  Estate  a  Woman  may  have  Dower. 

I.    Of  Quarentine, 

T^HIS  is  a  privilege  the  law  allows  to  women  to  continue  in  the  Co.  Litt.  32. 
-*■    capital  messuage  or  mansion-house,  or  some  other  house  ^•3'^-^- 
whereof  they  are  dowable,  40  days  after  their  husband's  death,  grook/ioy 
whereof  the  day  of  his  death  is  counted   one;  and  during  this  Hob.  153. 
time  they  are  to  be  provided  with  all  necessaries  at  the  expence  and  F.  N.  B. 
of  the  heir,  and  before  the  end  thereof  to  have  their  dower  as-  \^l-^^^\^ 
signed  to  them.     This  privilege  is  confirmed  by  Magna  Charta,  g„^,^„^-^ 
c.  7.  and  seems  to  be  only  a  compliance  with  that  decency  and  cere-  Uabendd.    By 
mony  which  custom  has  introduced  upon  so  melancholy  an  occa-   the  old  law 
sion,  that  widows,  who  are  supposed  to  be  under  great  aflfliction,  ^^J^'^^^^^''  ^j^^ 
may  not  be  forced  to  appear  abroad,  and  be  put  to  then-  shifts  ^,j^^^^  ^^.^^  ^^ 
for  a  maintenance ;  and  for  this  reason,  if  they  marry  within  coniinue  in 
the   40   days,  their  quarentine  ceases,  for  then  they  have  pro-  her  husband's 
vided  for  themselves,  and  their  sorrowful  condition  is  supposed  J^^^'^^^j'jjf 
to  be  at  an  end.  death,  within 

which  time  her  dower  was  to  be  assigned;  and  if  she  married  before  the  year  was  out  she 
forfeited  her  dower,  and  whatever  her  husband  had  left  her. 

In  a  writ  of  dower  the  demand  was  of  three  manors,  the  ^^^J^j^^^^^J^g, 
tenant  pleads  in  abatement  entry  in  part  ^wwV  darrein  continu-  b^,^  Dj..  ^5.  |^ 
^ance^  and  shews  it  in  certain ;  the  demandant  replies  that  her 
husband  in  his  lifetime  was  seised  in  fee  of  one  of  the  said 
manors,  Sfc.  super  quo  quidem  manerio  ipse  et  cadem  pet.  coJiabita- 
hant  ut  vir  et  uxor  usque  diem  obitus  sui,  and  that  he  died,  and 
this  descended  to  the  defendant  as  heir,  and  he  entered,  and 
that  he  and  the  demandant  continually  after  the  husband's  death 
hucusque  commorabant  et  cohabitaverunt  super  dicto  manerio,  and 
that  she  claimed  at  the  will  of  the  heir,  et  non  aliter ;  and  this 
was  held  no  plea  for  the  quarentine,  because  she  did  not  shew 
the  time  of  her  husband's  death  in  certain,  and  the  40  days 
after. 

2.  Of  the  different  Kinds  of  Inheritances. 

Of  a  use  a  woman  shall  not  be  endowed ;  that  is,  of  a  use 
not  executed. 

[So,  of  a  trust-estate  of  inheritance,  or  of  an  equity  of  re-  Chaplin  v. 
demption  of  a  mortgage  in  fee,  a  woman  shall  not  be  endowed.]  ^J,^P{;j;;^  ^^ 

Attorney  General  v.  Scott,  Ca.  temp.  Talb.  138.  Sugden's  Law  of  Vendors,  &c.  Append.  46. 
S.  C.  more  fully  reported,  Goodwin  v.  Winsraore,  a  Atk.  525.  Burgess  v.  Wheate,  i  Bl. 
Rep.  138.  161.  Dixon  v.  Saville,  i  Br.  Ch.  Rep.  ^.'ifi.  Curtis  v.  Curtis,  a  Br.  Ch.  Rep.  630. 
Forder  v.  Wade,  4  Br.  Ch.  Rep.  5Z6.    D'Arcy  v.  Blake,  a  Sch.  and  Lefr.  387. 

Of  an  annuity  to  a  man  and  his  heirs,  after  a  writ  of  annuity  Perk.  341. 
brought,  a  woman  shall  not  be  endowed:  but,  if  a  rent-charge  Co. Litt.  32.3. 
be  granted  to  a  man  and  his  heirs,  and  before  any  distress  made  pjjjjjjfg^/co. 

the  Litt.  144.  b.  ' 
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the  husband  die,  and  the  wife  bring  her  writ  of  dower,  the  heir 
cannot,  by  claiming  it  to  be  an  annuity,  defeat  her  of  her  dower 
thereof:  but,  if  he  brings  an  annuity,  and  recovers  judgment 
before  the  wife,  then  it  is  become  an  annuity  m  pci-pehmm,  and 
the  wife  shall  be  barred. 

4  Co.  22.  Hob.  Of  copyhold  lands  a  woman  shall  not  be  endowed,  unless  there 
V^'  5C0.116.  i^g  3  special  custom  for  it ;  but,  if  there  be  a  custom  to  be  en- 
Thompson  dowed  thereof^  then  she  shall  have  the  assistance  of  such  laws  as 
Cro,  Eliz.  426.  are  made  for  the  more  speedy  recover}"  of  dower  in  general,  be- 
Moore,  410.  ing  within  the  same  mischief,  and  therefore  shall  recover  damages 
S.C.  Co.Litt.  ^vithin  the  statute  of  Merton. 

33.  a.    It  the 

wife  of  a  copyholder  brings  dower  in  C.  B.  the  lord  of  the  manor  may  plead  ?ie  unques  sehie  que, 

&c.  and  give  the  special  matter  in  evidence. 

Ro.  Abr.  676.  Of  a  castle  for  defence  of  the  realm,  or  of  the  homage  and  scr- 
Co.  Litt.  30.  b.  prices  appertaining  to  war,  a  woman  shall  not  be  endowed,  be- 
406.  Vlnst.17.  ^^^^^  of  J^o  service  towards  her  support  and  maintenance,  and 
Thougli  this  she  is  supposed  unable  to  assist  in  the  defence  of  the  realm.  So, 
seems  to  be  of  the  capital  messuage,  being  caprit  haronicB,  or  comitatils,  a 
*f  h  r'^'k^  woman  shall  not  be  endowed,  because  this  division  would  lessen 
cited  vet  it  ^'^^  grandeur  of  the  family,  and  disable  the  heir  to  support  the 
has  been  lately  dignity  of  his  character. 
adjudged,  that 

a  woman  shall  have  dower  of  the  capital  messuage,  though  it  be  caput  baroniar.  The  rea- 
sons given  for  the  judgment  are,  ist.  That  the  caput  haronuc  spoken  of  in  the  ancient  books 
was  held  by  military  tenure,  which  is  now  extinct,  and  was  a  castle  of  defence,  zdly,  Tluit 
the  husband  being  made  a  baron  after  the  marriage,  this  could  not  deprive  the  wife  of  her 
dower  in  any  thing  she  was  before  dowable  of;  and  therefore,  though  she  had  accepted  400/. 
per  annum  in  lieu  of  her  dower,  as  was  pleaded;  yet  it  not  ajtpcariug  to  be  in  lieu  also  of  her 
dower  in  the  cajjital  messuage  called  Brondcy  Hall,  she  had  judgment,  and  this  juilgmcnt 
afiirnicd  in  a  writ  of  error.  Also,  the  books  before  cited  agree,  that  of  a  private  castle  for 
habitation  only  a  woman  may  be  endowed.  So,  of  the  capital  messuage  of  her  husband,  if 
it  be  not  caput  baronicp.      Lady  Gerrard  v.  Lord  Gerrard,  3  Lev.  401.     Salk.  54.  x^^.  S.  C. 

5  Mod.  64.  S.  C.     Comb.  352.  S.  C.     Ld.  Raj-m.  72.  S.  C.     Skin.  592.  S.  C. 

Sty.  Pr.  Reg.         Of  tithes  women  were  not  dowable  till  32  H.  8.  c.  7.  for  before 

122.  1 1  Co.  25.  that  statute  tithes  were  not  a  lav  fee,  but  now  they  are  dowable 
Co.  Litt.  32.  a.  ^fti^^.^^^^ 
159.  a.    Ro. 

Abr  682.  Ro.  Rep.  68.  And  the  best  way  to  assign  dower  of  tithes  is  the  third  sheaf,  or 
the  third  part  of  the  tithes  generally,  because  it  is  uncertain  what  part  of  tlie  land  will  be 
sown;  and  therefore  if  the  garbs  of  any  third  part  of  the  land  in  certain  should  be  assigned, 
the  tenant  may  perhaps  not  sow  that  part  at  all,  and  so  defeat  the  dower.  [But  the  assign- 
ment is  good,  though  tithes  of  the  third  yard-land  be  assigned.  M.  9.  Ja.  C.  B.  Kcttleby's 
case.  Hale's  MSS.  Co.  Litt.  32.  a.  n.  3.  13th  edit.]  || Dower  demanded  of  the  third  part  of 
the  tithes  of  wool  and  lamb  in  three  several  towns,  and  it  was  asked  of  the  court,  iiow  the 
sheriff  should  deliver  seisin;  and  the  court  held  it  the  best  way  for  the  sherifl"  to  deliver  the 
third  part  of  the  tenth  part,  and  the  third  tenth  lamb,  that  is  the  thirtieth  lamb,  i  Browul. 
and  Goldesb.  128.  The  demandant  recovered  dower  of  tenths  of  wool  and  iamb,  and  how 
execution  should  be  made  was  the  question.  And  the  justices  intended,  that  the  sherifl"  might 
deliver  the  tenth  of  every  third  yard  land,  and  assign  the  yard  lands  in  certain.  But  after  it 
was  conceived,  that  this  would  be  uncertain  and  imequal ;  and  fortiiat  the  sheriff  was  directed 
to  deliver  the  thinl  part  of  all  in  general ;  and  yet  the  first  was  agreed  to  be  good,  but  only 
in  respect  of  inequalities,  as,  in  dower  of  a  mill,  the  third  toll-dish ;  and  oi  a  villein,  the 
third  day's  work,  as  in  23  H.  8.    2  Brownl.  143. || 

Perk.  341,  Of  common  of  pasture  in  gross,  which  is  certain,  a  woman  shnll 

342.  F.N. B.  Ijc  endowed,  but  not  of  common  without  number;  because  it 
I4Z.  Co.Litt.  J  J  ^,j^„^j^,t 
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cannot  be  divided  without  surcharging  the  common  by  two,  -50.  Ro.  Abr. 
which  before  was  only  in  the  power  ot  one  by  the  grant;  and  675.  11  Co. 45. 
wlien  one  has  power  by  the  grant  to  put  in  as  many  cattle  as  he  ^'^'"  °' 

pleases,  he  alone  is  made  judge  of  the  number,  which  to  divide, 
or  delegate  to  another,  would  be  unjust. 

Dower  of  several  lands,  meadow  and  pasture,  and  common  of  Pruett  v- 
pasture  cum  pertinentih  in  D.  and  upon  ne  unqiies  seisie  que  ^'^^^^'  ^'■°' 
dower  pleaded,  and  verdict  for  the  demandant,  it  was  moved  in  1R0.Abr.67?, 
arrest,  SfC.  that  of  common  in  gross  without  number  a  woman  g.c.    SirW.' 
could  not  be  endowed;  which  the  court  agreed;  but  here,   it  Jon. 315.S. C. 
being  after  verdict,  it  should  be  intended  common  appendant,  by  the  name  of 
since  otherwise  the  judge  could  not  have  directed  the  jury  to  j)\2e_°    ^* 
find  for  the  demandant ;  for  though  it  be  not  said  eisdein  spedmiSi 
and  though,  if  appendant,  it  was  included  in   cum  pertinent., 
yet  it  is  not  bis  jjetitiim,  but  only  an  enumeration  of  the  several 
things  demanded. 

In  dower  the  demand  was  de  tertia  parte  libera;  falda;,  and  Godb.  21. 
held  not  good  for  want  of  setting  out  in  certain,  for  what  cattle, 
as  to  their  number  and  kind,    and  so  like  common  without 
number. 

A  woman  entitled  to  dower  of  a  manor,  in  which  were  copy-  Bragg's  case, 
holders,  demanded  her  dower  by  the  name  of  certain  messuages,  ^°^''-  ^^s-^ 
certain  acres  of  land,  and  certain  rents,  and  not  by  the  name  of  j^Xperli^^'' 
the  third  part  of  the  manor,  and  recovered  and  kept  courts,  and  ^^,^  m4.'^^ 
granted  copyholds;  which  the  whole  court  held  to  be  void,  be-  'Cro,eTa. 621. 
cause  she  had  no  manor,  having  made  her  demand,  as  of  a  thing  PalnvA64. 
in  ffross.     But,  if  the  demand  had  been  of  the  third  part  of  the  J'°°  .' .^°*- 
manor,  then  she  would  have  had  a  manor,  and  might  have  kept  j^^, 
courts  and  granted  copies. 

Of  an  cidvo'wso7i,  be  it  appendant  or  in  gross,  a  woman  shall  For  which  vide 
be  endowed,  for  this  may  be  divided  as  to  the  fruit  and  profit  Perk.  343, 344 
of  itj  viz.  to  have  the  third  presentation.  g     '^  'q'^^' 

Cro.  Eliz.  360.    Ro.  Abr.  683.  685.    Co.  Litt.  379.    3  Leon.  155.    Cro.  Ja.  691. 

Of  a  villein  in  gross^  or  regardant,  a  woman  shall  be  endowed ;  Perk.  342.  F. 
as  to  have  the  third  day's,  or  week's,  or  month's  work  of  such  ^-  B.  148.  C. 
villein,  and  the  writ  shall  be  de  libera  tenemento,  ^^'  j^j^|'*  ^'J-^* 

164.  b.  307.  a.    Brook,  91.     2  Brownl.  143. 

Of  n  mill  a,  woman  shall  be  endowed,  though  it  cannot  be  Co.Litt.  32.  a. 
divided,    and  therefore  she  shall  have  the  third  toll-dish,   or  11  Co.  25. 
integrum  molendinum  per  quenilibet  tertium  7nensem.  ^  Brrnvnitll' 

Bendl.  120.  4  Leon.  202.  F.  N.  B.  149.  Brook,  39.  ||If  the  judgment  be,  that  she  recover 
seisin  of  the  third  part  of  a  mill,  per  metas  et  bundas,  it  is  error.  Gilpin  v.  Cookson,  i  Ley. 
182.  2  Keb.  8.  41-  S.  C.|| 

Dower  was  brought  de  tertid  parte  of  a  mill,  a  kiln-house,  8fC.  Gilpin  v. 
and  judgment  to  recover  the  third  part  i7i  separalitate  per  metas  Cookson, 
et  bundas  ,-  and  this  judgment  was  reversed  upon  error  brought,  ^  ^^^  ^  g^  ^^ 
for  it  ought  to  have  been  of  the  third  part  generally,  and  if  per 
metas  t^  bundas,  none  of  them  can  make  any  use  of  it. 

Of 
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Perk.  342. 
Sty.  Pr.  Reg. 
123.  Co.  Litt. 
32.   Ro.  Abr. 
676.  F.  N.  B. 
149.   Plow. 
379- 


Of  a  bat'lixvick  a  woman  shall  be  endowed,  as  to  have  the 
third  part  of  the  profits.  So,  of  a  fair  or  market,  the  third  part 
of  the  stallage.  So,  of  an  office,  as  the  office  of  the  Marshalsea, 
to  have  the  third  part  of  the  profits ;  and  in  such  cases  she  shall 
be  contributory  to  the  third  part  of  the  charge.  So,  she  may  be 
endowed  de  tertid  parte  exituum  'provenient.  de  custodid  gaoler 
Ahhaticc  Westmon.  or  of  the  third  part  of  the  profits  of  courts, 
fines,  heriots,  8)C. 

A  woman  may  be  endowed  of  the  third  part  oixkvQ  ■profits  of  a 
park-JceejJer,  or  of  the  third  part  o^  the  profits  of  a  dove-hotise^  or 
of  the  third  part  of  the  profits  of  a  piscary,  as  the  third  fish,  or 
tertiumjactum  7'etis. 

[So,  a  woman  is  entitled  to  dower  of  tolls  arising  from  a 
publick  navigable  river.] 

II  So,  a  woman  is  entitled  to  dower  of  mines  wrought  during 
the  coverture,  whether  by  the  husband,  or  by  lessees  for  years ; 
Hoby  V.  Hoby,  whether  paying  pecuniary  rents,  or  rents  in  kind  ;  whether  the 
I  Vern.  ai8.  mines  are  under  the  husband's  own  land,  or  have  been  absolutely 
granted  to  him  to  take  the  whole  stratum  in  the  land  of  others. 
And  dower  may  be  assigned  of  mines,  cither  collectively  with 
other  lands,  or  separately  of  themselves.  It  is  to  be  assigned  by 
metes  and  bounds,  if  practicable ;  otherwise,  either  by  a  pro- 
portion of  the  profits,  or  separate  alternate  enjoyment  of  the 
whole  by  short  proportionate  periods.  If  land  containing  an 
open  mine  be  assigned,  the  tenant  in  dower  may  work  it  for  her 
own  benefit. 

But  a  woman  is  not  entitled  to  dower  of  mines  or  strata  un- 
opened, whether  under  the  husband's  soil,  or  under  the  soil  o£ 
another.  II 

is  no  possible  enjoyment  or  pernancy  of  profit  of  mineral  strata,  granted  in  the  land  of 
another,  but  by  working  them.  In  a  grove  of  oaks  there  is  the  herbage  and  pannage,  and 
the  timber  is  only  an  incident  to  the  inheritance,  though  it  may  be  the  most  valuable  part  of 
it;  but  the  working  of  the  strata  is  the  only  enjoyment  of  them. 


Co.  Litt.  32.3 
Plow.  379.  b. 


Buckeridge 

r.  Ingram, 

3Ves.jun.652 

Stoughton  V. 

Leigh, 

1  Taunt.  402 


Ibid.  The  re- 
porter makes 
a  qii.  of  this, 
because  there 


3.  Of  the  Nature  and  duality/  of  such  Estate^  "jchclhcr  sole,  joint, 
or  in  Common. 

Ro.  Abr.  676.  The  husband  must  be  seised  of  an  estate  in  fee-simple,  fee-tail 
3P.Wms.  263.  general,  or  as  heir  of  the  special  tail;  which  necessarily  excludes 
descendible  freeholds  :  therefore,  if  a  man  make  a  lease  for  lite, 
rendering  rent  to  him  and  his  heirs,  and  after  marry,  and  die, 
his  wife  shall  not  be  endowed  of  this  rent,  because  it  is  but  a 
descendible  freehold  ;  nor  of  the  land,  because  not  seised  during 
the  coverture. 

But,  if  tenant  in  tail  bargains  and  sells  his  land  to  the  hus- 
band and  his  heirs,  the  wife  of  the  bargainee  shall  be  endowed 
against  his  heir,  but  not  against  the  issue  in  tail.  So,  if  tenant 
in  tail  grant  all  his  estate  to  one  and  his  heirs,  though  it  be  of 
things  which  lie  merely  in  grant,  as  rent,  common,  advowsons, 
^■c.  yet  the  wife  of  tlic  grantee  shall  be  endowed  till  the  grant  be 

1 5  avoided 


Saund.  261. 
Plow.  556. 
Bulst.  165. 
3  Co.  84. 
JO  Co.  96.  98 
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^.voided  by  the  issue  in  tail.  The  reason  of  which  difference 
between  those  descendible  freeholds,  and  these  estates  made  by 
tenant  in  tail,  seems  to  be,  that,  in  the  first  case,  the  estate  in 
its  creation  seems  to  be  no  greater  than  a  freehold ;  but  in  the 
other  nothing  appears  to  the  contrary,  but  that  it  may  be  an 
absolute  fee,  and  till  the  issue  comes  in  to  shew  it  otherwise,  and 
claim  his  right,  it  shall,  to  all  intents,  be  regarded  as  such ;  and, 
by  consequence,  the  wife  of  such  grantee  or  bargainee  is  well 
dowable  thereof  till  the  contrary  appears. 

If  tenant  in  tail  be  attainted  of  treason,  and  the  king  grant  Plow.  55  f. 
the  land  to  one  and  his  heirs,  the  wife  of  the  grantee  shall  be 
endowed  ;    for  the  king  had  a  qualified  fee,   so  long  as    the 
tenant  in  tail  had  issue;  and  this  qualified  fee  passed  to  the 
grantee. 

But,  if  tenant  in  tail  covenant  to  stand  seised  to  the  use  of  Blitheman  v- 
Jiimself  for  life,  and  after  to  the  use  of  his  eldest  son  in  tail,  and  B'ltheman, 
after  marry,  and  die,  yet  his  wife  shall  be  endowed;  because  ^  q'^  72^S^'c 
when  he  limits  an  estate  for  his  own  life,  lie  hath  executed  all  cited.  Fresh- 
the  power  he  had  over  the  estate  by  such  manner  of  conveyance,  water  v.  Rois, 
and  the  remainder  is  merely  void ;  and  he  continues  tenant  in  ?,      •^^* 
tail,  as  he  was  before.     So,  if  he  had  covenanted  that  the  land  g  q    'gm'^if 
should  descend,  remain,  or  come  to  his  son  after  his  death  ;  yet  lessee  for  life 
his  wife  should  be  endowed ;  for  this  is  only  a  covenant  to  per-  leases  to  the 
mit  his  son  to  have  what  he  ought  not  to  hinder  Ijim  of,  and  j^^.^^"^  and  his 
makes  no  alteration  of  the  father's  estate.  j^^jj.  '^^  j^j^ 

body,  for  the  life  of  the  lessee,  and  after  the  lessor  dies,  living  the  lessee,  the  wife  of  the 
lessor  shall  be  endowed,  because  this  amounts  to  a  surrender.     Ro.  Abr.  677. 

If  there  be  tenant  in  special  tail,  remainder  to  him  in  general  Ro.  Abr.  677- 
tail  or  fee,  and  his  wife  die  without  issue,  and  he  marry  again,  p"""?^'  ^^' 
and  die,  his  wife  shall  be  endowed  ;  for  by  the  death  of  his  first     ^^  •  P-33 
wife  without  issue,  he  was  become  tenant  in  tail  after  possibility, 
^•c.  which  being  but  an  estate  for  life  was  merged  by  the  acces- 
sion of  the  remainder  in  tail  or  fee ;  and  so  his  second  wife 
dowable. 

If  ^.  seised  in  fee  covenant  to  stand  seised  to  the  use  of  him-  Between  Ea- 
self  and  his  heirs,  till  C.  his  middle  son  take  wife,  and  after  to  ^'ij  ^^^  ^"^s"- 
the  use  of  C.  and  his  heirs;  and  after  J.  die,  and  this  descend  to  i^^^^''  '^"^^  ^"' 
B.  his  heir,  who  dies,  and  then  C.  take  wife ;  it  seems  the  wife  ^-^^  dhided 
of  B.  shall  lose  dower,  because  the  estate  of  the  husband  ended  upon  it.   Ro. 
by  express  limitation  made  before  her  title  of  dower  began  ;  and  Abr.  676. 
therefore  her  dower,  which  is  derived  out  of  it,  cannot  continue 
longer  than  the  original  estate. 

Of  an  estate  to  a  man  and  his  wife,  and  the  heirs  of  their  two   vide  Brook, 
bodies ;  if  such  wife  die,  and  he  marry  a  second  wife,  and  die,   19.  36.  Cro, 
such  second  wife  shall  not  be  endowed,  because  the  issue  by  her  ^^-  ^'^^- ,  ^*"' 
canuot  inherit  »er  formam  doni.  5i^53-  8  C0.36. 

■^      "^  Co.  Litt.  19.  a. 

3  Inst.  336. 
Co.  Litt,  31.     Leon,  66.     3  Leon.  80.     Nov,  66.     Brook,  9.     Dyer,  41.  a.     Perk.  302. 

The  husband  must  have  the  freehold  and  inheritance  in  him  Ro.  Abr.  677. 
iimul  et  semelt  otherwise  the  wife  shall  not  be  endowed  ;  there-  Perk.  335, 

fore, 
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Brook,  6.  Vide  fore,  if  lands  are  given  to  the  husband  for  life,  remainder  to  B, 
Cro.  Eliz.  564.  in  tail,  remainder  to  the  husband  in  fee  or  in  tail,  and  he  dies 

A.  tenant  for     Hyij^g.  jj^  pj.  j^^y  of  his  issue,  his  wife  shall  not  be  endowed, 
life,  remainder  o  J  ' 

to  trustees  for  ninety-nine  years,  remainder  to  A.  in  tail;  A.  dies;  his  wife  shall  be  en- 
dowed, notwithstanding  the  intermediate  estate  for  years.  Salk.  254.  Bates's  case,  Ld, 
Ra3'm.  3x6.     See  the  next  case  but  one. 

Perk,  348.  If  a  lease  is  made  for  life,  rendering  rent,  and  the  lessor  mar- 

Brook,  44.  60.  ries  and  dies ;  his  wife  shall  not  be  endowed  either  of  the*  rent  or 
89.   Co.  Litt.    ^^  jj^y  jgj^^ .  ^^^  Qjp  ^}-jg  i^jj(]^  because  her  husband  was  not  seised 

1-55  336.  Ro.  of  ^^'^  freehold  thereof  during  the  coverture,  and  the  rent  was 
Abr.'678.  but  a  freehold  for  life.  But,  if  a  lease  is  made  for  years,  ren- 
Brook,  6.  dering  rent,  and  the  lessor  marries,  and  dies,  his  wife  shall  have 
But,  if  a  lease  (j^^gj.  d^the  third  part  of  the  reversion,  and  of  the  third  part  of 
years  be  made  the  rent,  as  incident  to  it ;  because  he  had  the  freehold  and  in- 
by  the  hus-  heritance  in  the  land  simul  ei  semel ;  but  she  shall  not  be  en- 
band  after  the  (lowed  of  the  rent  per  se,  merely  because  her  husband  was  not 
niarriage,then  ggjg^j  ^jf  j^py  frceliold  or  inheritance  in  it.  But,  if  no  rent  be 
have  her  reserved  on  the  lease  for  years,  then  cesset  exccntio  during  the 
dower  dis-  term ;  and  therefore,  if  a  lease  be  made  for  years,  remainder  to 
charged  of  j^  ^.  and  his  heirs,  the  wife  of  J.  S.  shall  be  endowed  ;  but  cessef 
them,  as  she  g^gf-utio  during  the  time, 
shall  from  o 
other  charges  of  her  husband.    Co.  Litt.  32.  a. 

Duncombe  v.        In  dower  upon  ne  unqites  seisie  que  dox!oer  pleaded,  the  case 

Duncombe,  wns  thus:  A.  tenant  for  life,  remainder  to  B.  and  his  heirs  for 

3  Lev.  437-  the  life  of  ^.,  remainder  to  the  heirs  male  of  the   body  of  A., 

ewe  no  ot'lRH-^  remainder  over;   A.  marries,   and  dies  without  issue;  and  if  the 

reason  for  remainder  to  B.  and  his  heirs,  during  the  life  of  A.,  was  such 

this  distinc-  an  interposing  estate  between   the  estate  for  life  to -.4.  and  the 

tion,  but  that  i«eniainder  to  him  in  tail,  that  his  wife  should  not  be  endowed, 

civ^ng  the  wife  ^^''^"^  ^he  question  ?  And  for  the  demandant  it  was  said,  that  all 

a  lariitr  estate  the  estate  was  really  in  A.,  and  the  remainder  to  B.  for  the  life 

than  the  hus-  of  A.  was  but  a  possibility  ;  that  if  A.  should  commit  a  forfeiture, 

band  hacl,  j^jj^j-^  j^  might  take  advantage  of  it  to  preserve  tlie  remainder ; 

in  onW^in  tiie  ''^"'^  though,  by  reason  of  this  possibility,  the  estate  for  the  life 

per,  and  con-  of  A.  is  not  merged,  yet  the  tail  is  executed  to  such  jiurpose 

tinuancu  of  that  his  wife  shall  be  endowed.     But  the  court,  on  the  hrst  ar- 

her  husbarid  s  gm^cn't,  gave  judgment  against  the  demandant.    The  {a)  reason 

true  reason Ts  seems  to  be,  because  the  husband  was  not  seised  of  the  freehold 

that  tlic  re-  and  inheritance  simul  et  semel. 
maindcr  to  ^. 
■was  an  intervening  w«<frf  estate,  and  not  a  possibility'.    Fearne's  C.  R.  509-10.     4tli  cd.] 

Hooker  V.  [Lands  were  conveyed  to  the  use  of  A.  and  his  wife  for  life, 

Hooker,  Ca.  remainder  to  the  use  of  B.  the  son  of  A.  for  life,  remainder  to 
temp,  llaidw.  ^jj(,  ^j.gj.  gj^j  ()^|,gp  g(5j^g  of  j^  j„  tail,  remainder  to  A.  in  fee ;  A. 

dfst.  B.  R."''  '  ^"*^  h^^  "^'^f*^  ^^^^  ^^  ^'^^'  lifetime  of  i?.,  who  afterwards  died  with- 

»oo.  234.  379.  out  issue,  leaving  a  wife:  the  question  was,  whether  the  wife  of 

S.  C.  B.  was  entitled  to  dower  in  the  lands  ?    And  it  was  decreed 

she  was ;  for  that  the  estate  for  life  in  B.  was  merged  by  the 

descent 
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descent  of  the  inheritance  upon  him,  and  the  contingent  re- 
mainder destroyed.] 

If  the  husband  is  seised  of  a  joint  estate,  and  dies,  his  wife  Co.Litt.  37.b. 
shall  not  be  endowed ;  as,  if  lands  are  given  to  two  men  and  Br.  Dower,  pi. 
their  heirs,  or  the  heirs  of  their  two  bodies,  and  one  of  them  ^*  '^^'         ' 
dies,  his  wife  shall  not  be  endowed,  but  it  shall  go  to  the  suz'-  -which  last 
vivor,  who  is  then  in  from  the  first  feoffor  or  donor,  and  may  book  says  it 
plead  it  as  an  original   feoffiiient  or  gift  to  himself;  and   so  is  ^;»s  the  an- 

paramount  to  her  title  of  dower,  which  is  not  complete  till  her  "'^"f  course  m 
f     ,        1,     1     ,1  ^  mortgages,  to 

Imsband  s  death.  make  the 

estate  to  two,  in  order  to  prevent  tlie  mortgagee's  wife  of  dower. 

So,  if  lands  are  given  to  two  men,  and  the  heirs  of  the  body  Perk.  334. 
of  one  of  them,  and  he  who  hath  the  tail  marries,  and  dies, 
leaving  issue ;  yet  his  wife  shall  not  be  endowed,  but  the  sur- 
vivorship shall  take  place;  nor,  though  the  survivor  die  after, 
shall  the  wife  be  endowed,  because  the  husband,  during  the 
coverture,  was  not  seised  of  an  estate  whereof  she  was  dowable. 

Father  and  son  jointenant,  to  them  and  the  heirs  of  the  son,  Broiighton  v. 
were  both  hanged  out  of  one  cart  for  felony ;  the  wife  of  the  son  Randal,  Cr. 
brought  dower,  and  upon   ne  iinqiie  seisie  que  clo'duer  pleaded,   ,  "  ^g°|;    g^' 
this  matter  was  given   in   evidence;  and  further,  that  the  son  the  case  as 
survived*,  as  appeared  by  shaking  his  leg;  and  adjudged  she  reported  is 

would  be  dowable.  "P?"  another 

point.  —  *  I 
think  there  is  a  case  in  the  ci\al  law  where  father  and  son  were  lost  at  sea  in  the  same  ship, 
and  adjudged  the  son  survived,  as  being  according  to  the  course  of  nature,  and  it  was  reason- 
able to  suppose  (being  of  full  age)  he  was  able  longer  to  resist  the  force  of  the  waters  than 
the  father,"  who,  being  much  older,  might  be  presumed  to  be  weaker. 

Of  a  tenancy  in  common  a  woman  shall  be  endowed,  for  there  Co.  Litt,  34.  b. 
no  survivorship  takes  place,  but  each  moiety  descends  to  the  37- a.  Litt. 
respective  heirs  of  the  respective  tenant  in  common;  and  in  such  ^^^'  ^^' 
case  a  dower  shall  be  assigned  in  common  too,  for  she  cannot 
have  it  otherwise  than  her  husband  himself  had. 

II A  man  seised  of  a  copyhold  in  fee  in  a  manor,  by  the  custom  Paricer  v. 
of  which  the  wife  of  every  copyholder  that  died  seised  of  any  Bleeke,  Cro, 
estate  shall  be  endowed,  becomes  bankrupt ;  the  commissioners  q-^^^  ^Us'e^ 
bargain  and  sell  the  land;  the  bankrupt  dies;  the  deed  is  en-  291-2. 
rolled.     It  was  holden,  that  the  wife  should  not  be  endowed : 
for  now  by  relation  he  did  not  die  teiiant ;  and  this  confirms 
what  Lord  Coke  says,  that  the  estate  shall  pass  by  relation,  even 
to  strangers.     So,  if  one  bargains  and  sells  land,  and  takes  a 
wife,  and  dies,  and  then  the  deed  is  enrolled,  the  wife  of  the 
bargainor  shall  not  have  dower ;  for  by  the  relation,  the  estate 
passed  before  she  was  his  wife.     And  by  the  same  reason,  if  the 
estate  shall  be  said  to  pass  as  to  strangers  ab  initio  for  their  dis- 
advantage, it  shall  pass  for  their  advantage :  and  therefore  if  a  Gilb.  Uses, 
bargain  and  sale  be  made  to  a  man,  and  he  die,  and  then  the  96-andSheph. 
deed  be  enrolled,  it  seems  his  wife  ought  to  be  endowed.  conS.  but*  see 

Mr,  Sugden's  note  (5)  in  page  »o8.  of  his  edition  of  Gilbert's  Uses, 

Vol.  II.  3  A  Where 
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Smith  V.  Where  an  estate  had  been  purchased  with  a  partnership  fund, 

Smith,  5  Ves.    but  conveyed  to  one  partner  under  a  specifick  agreement  that  it 

'^'  should  be  his,  and  he  should  be  debtor  for  the  money,  the  right 

of  the  wife  to  dower  out  of  this  estate  was  established  against 

the  assignees  under  a  joint  commission  of  bankruptcy.  || 

4.  Of  its  Continuance  ,•  la^herein  of  Estates  co7iditional,  suspended, 
determined,  or  extinguished ;  and  therein  of  Remitters  to  the 
Heir,  and  Recoveries  by  Title  Paramount. 

See  Co. Litt.  As  to  its  continuance:  in  some  cases  this  is  material,  and  in 
241.  a.  note  4.  some  not :  and  therefore  if  donee  in  tail  of  rent  or  land  marries, 
P .  ^  ^7^^'  ^"^  dies  without  issue,  and  the  donor  enters;  yet  the  wife  of 
Brook^ig,  86  ^^^^  donee  shall  be  endowed,  though  in  this  case  the  estate-tail 
Bulst.  163.  has  no  continuance;  for  dov.cr  is  such  an  incident  to  an  estate- 
Vaugh.  40.    .   tail,  that  if  one  make  a  gift  in  taii.  upon  condition  that  the  wife 

i.rv.ii,  149.  of  the  donor  shall  not  be  endowed,  this  condition  is  repugnant 
8  Co.  34,   Co.        1-1  r  & 

Litt.  3 1.  6  Co.  and  void.  ] 

41.     Co.  Litt.  224.  a. 

Dyer,  ^j,2,.  pi.       But,  if  a  rent  be  reserved  to  the  donor  and  his  heirs  upon 

58.  Perk.  348.  gm^jj  gift  jj^  t^j]    tjjg  ^yjfg  of  the  donor  shall  be  endowed  of  such 

crook,  44.  »  '  ... 

Co.  Litt.  12.  a.  ^^^^  "^  longer  than  the  estate-tail  contniues. 

241.  a.     Plow.  155.     F.  N.B.  149. 

Plow.  156.  If  one  grant  a  rent  out  of  his  land  to  J.  S.  and  his  heirs,  upon 

Co. 8 7.  Brook,  condition,  that  if  the  grantee  die,  his  heir  within  age,  that  then, 
51.  rerk.327.  (Ii^inng  such  nonage,  the  rent  shall  cease ;  if  the  grantee  die,  his 
heir  being  within  age,  yet  the  wife  of  the  grantee  shall  be  en- 
dowed ;  but  ccssabit  exccutio  during  the  nonage  of  the  heir ;  for 
such  condition  is  part  of  the  original  constitution  and  nature  of 
the  rent,  and  then  the  wife  can  have  it  in  no  other  manner  than 
licr  husband  had  it  grantcxl  to  him. 

6  Co.  79.  If  the  husband  seised  of  a  rent  in  fee,  or  fee-tail,  release  it  to 

7  Co.  65.  S.  P.  tiic  tcrtenant,  the  rent  is  extinguished  by  it :  and  yet,  as  to  the 

wife,  has  such  continuance,  that  she  shall  have  dower  thereof; 

which  the  husband,  by  his  own  act,  cannot  debar  her  of. 

Ro.  Abr.  677.        If  the  husband  be  seised  of  a  defeasible  estate  during  the  cover- 

(14, 15;)  So,  if  ture,  yet  his  wife  shall  be  endowed  thereof  till   it  be  actually 

a  disseisor  die  defeated  ;  as,  if  the  husband  and  wiie,  lessees  for  life,  surrender 
sciscu  unci  tiic  .  .  »         . 

disseisee  abate   ^o  him  in  the  reversion;  this  is  deleasible  by  the  wife,  after  the 

yet  the  wife  of  husband's  death  ;  yet  in  the  mean  time,  if  the  reversioner  dies, 

the  disseisor      his  wife  sliall  be  endowed, 
shall  be  en- 
dowed.    So,  if  tenant  for  life  surrender,  or  grant  his  estate  to  the  husband  in  reversion  upon 
condition,  the  wife  of  the  reversioner  shall  be  cndoweil  till  it  be  broken.     Ilo.  Abr.  677. 
Brook,  74. 

Leon.  168.  If  a  feoffment  be  made  to  the  use  of  J.  S.  and  his  heirs,  till 

and  Anderson  J,  D,  liath  done  such  a  thing,  and  then  to  the  use  of  J.  D.  and 
holds  she  shall  j^jg  j^gj^.^.  jf  j  g^  ^^^  j^j^  ^^if^  ^]^r^\\  \yc  endowed  till  the  thing 
be  endowed  r  t 

after,  which      performed. 

seem?  not  reasonable,  because  his  estate  is  theri  determined  by  express  limitation,  to  which  it 
was  at  first  subject;  but  for  this  vide  Perk.  317.  Litt.  §  357.  2  Co. 59.  79.  Ro.  Abr.  678. 
Brook,  62. 

If 
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If  land  be  mortgaged  to  the  husband  in  fee,  and  the  condition  Ro.  Abr.  679. 
be  broken  ;  and  after,  upon  agreement,  the  mortgagor  have  the  P^'"^-  392- 
land  by  payment  of  the  money ;  yet  the  wife  of  the  mortgagee  ^  ^'^Car^ioi 
shall  be  endowed  ;  for  by  non-payment  of  the  money  at  the  day,  thouf^h  this  be 
the  estate  of  the  mortgagee  was  become  absolute,  and  his  wife  the  express 
entitled  to  dower  thereof.    So,  if  the  money  was  paid  at  the  day,  doctrine  in  the 
yet  if  paid  by  a  stranger,   who  was  no  ways  privy  to  the  con-  ^q^,"^^"  g^Yu 
dition,  the  wife  of  the  mortgagee  shall  be  endowed ;  for  con-  chancery 
ditions  being  in  law  taken  strictly,  if  they  are  not  complied  with,  when  the 
according  to  the  terms  thereof,  it  is  as  if  they  were  not  per-  mortgagor 
formed  at  all ;  and  so  the  wife,  who  is  a  stranger,  shall  not  be  ^°"]^*  ^^^^' 
prejudiced  thereby.  the  woman's 

dower  is  avoided ;  for  the  husband's  estate  was  ab  initio  incumbered  with  equity,  and  in  that 
court  the  mortgagee  is  considered  as  a  trustee  for  the  mortgagor.  Hard.  465.  Abr.  in 
Equity,  311. 

If  tenant  in  tail  discontinue  in  fee,  and  after  take  a  wife,  and  F.  N.  B.  149. 
disseise  the  discontinuee,  and  die  seised,  his  wife  shall  not  have  Co.Litt.33i.a. 
dower,  because  the  issue  is  remitted  to  the  ancient  entail,  which, 
being  a  restitution  to  an  ancient  right,  must  take  place  of  the 
dower  of  the  wife  of  a  subsequent  wrongful  estate,  in  as  much  as 
the  estate  of  which  she  is  dowable  is  defeated. 

So,  if  a  man  hath  title  of  action  to  recover  any  land,  and  he  F.N. B.  149. 

enters,  and  disseises  the  tenant  of  the  land,  and  dies  seised,  upon  I"  dower,  the 

which  his  heir  enters;  now  he  is  remitted  to  the  ancient  right  ^haUandwas 

which  his  ancestor  had  ;  and,  by  consequence,  the  wife  of  the  entailed  to  his 

ancestor  shall  lose  her  dower  of  the  wrongful  estate  her  husband  father,  hus- 

had,  which  is  determined  and  gone  by  act  of  law.  ^^^^    ,  "^^ 

o  J  demandant, 

and  his  wife,  mother  of  the  tenant  in  special  tail,  and  that  after  his  father  discontinued  the 

tail  by  fine  to  a  stranger,  and  took  back  an  estate  by  grant  and  render  in  general  tail,  and  had 

issue  the  tenant;  and  the  first  wife  died,  and  his  father  married  the  demandant,  and  died,  and 

so  he  is  remitted  to  the  first  entail ;  to  which  the  court  clearly  agreed,  and  gave  judgment 

that  the  demandant  should  be  barred.    44  E,  3.  a6.     Brook,  14.  S.  C.  but  qii,  at  this  day, 

since  the  statutes  of  4  H.  7.  c  24.  and  32  H.  8.  c.  28.  if  the  issue  shall  be  remitted  upon  such 

fine,  for  these  statutes  seem  against  it,  and  then  the  wife  shall  be  endowed. 

If  there  are  father  and  son,  and  the  father  exchanges  lands  Perk.  309. 
with  a  stranger,  and  dies,  and  the  son  marries,  and  enters  into 
the  land  taken  in  exchange ;  and  the  stranger,  being  empleaded 
for  his  lands,  vouches  the  son  as  heir,  who  enters  into  the  war- 
ranty, and  loseth,  and  thereupon  execution  is  had  accordingly, 
and  then  the  son  dies ;  his  wife  shall  not  be  endowed  of  the 
lands  taken  in  exchange ;  because  the  recovery  thereof  against 
her  husband  hath  relation  to  the  time  of  the  exchange  made, 
which  was  before  her  title  of  dower  began. 

If  a  disseisor  makes  a  feoffment  in  fee  with  warranty,  and  the  Perk.''322. 
feoffee  marries,  and  the  disseisee  brings  a  writ  of  entry  in  the  F.  N.  B.  150. 
per  against  the  feoffee,  who  vouches  the  feoffor,  ^x.  and  each  ^^^^^  i3*^' 
recovers  in  value  against  the  other,  and  they  have  execution  velkind  m'ake 
accordingly,  and  the  feoffee  dies,  his  wife  shall  have  dower  of  partition,  and 
the  land  recovered  in  value,  but  not  of  the  land  lost,  because  <^"^  marries, 
by  title  paramount ;  but,  if  one  recovers  in  value  against  the  J^gn^pfeajed 

3  A  2  husband 
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for  his  part,  husband  by  warranty  of  his  ancestor,  and  the  husband  dies,  his 
•and  prays  in  ^^,jfg  ^\i^\\  be  endowed  of  the  land  recovered  from  him,  because 
otlier  conar-  ^^^^  ^'^^  ^y  ^o^^e  of  the  wj{rranty,  and  not  by  elder  title, 
cener,  wlio  joins  in  aid  with  him,  and  the  demandant  recovers,  and  the  tenant  hath  pro  rata 
of  that  which  remains  in  the  po?=essior.  of  the  other  coparcener,  who  after  dies;  his  wife  shall 
not  have  dower  of  that  which  was  recovered  pro  rala,  because  the  recovery  hath  relation  to 
the  death  of  the  ancestor,  which  was  paramount  to  her  title  of  dower. 

5.  Of  the  Value  mid  Im-prnvement  of  the  HusbaruVs  Estate,  either 
in  his  Lifetime^  or  after  his  Death. 

Co.  Litt.  2,^'  a.  If  the  husband  makes  a  feoffment  in  fee  of  land,  and  the 
Tf^'^^iir'^-'  feoffee  builds  thereon,  and  improves  the  same  greatly  in  value; 
or  fer  Tee  upon  ^^^  *^^^  '^'''^'^^  of  the  feoffor  shall  have  dower  only  according  to  the 
condition,  im-  value  it  was  of  in  the  husband's  time;  for  if  such  feoffinent  were 
prove  the         with  warranty,  the  heir  would  be  bound  to  render  only  the  value 

lands  of  the      ^s  it  was  at  the  time  of  the  feoffinent. 
JuisbanJ  by 

buildln-r,'&c.,  and  the  husband  enter  on  the  disseisor,  or  for  the  condition  broken,  he  shall 
have  all  the  improvements,  because  the  estate  of  the  one  was  tortious,  and  the  other  uncer- 
tain ;  and  it  was  their  folly  to  make  such  improvements.  But,  if  the  iuisband  had  died  before 
such  entry,  and  his  wife  had  recovered  dower;  Q.  if  she  should  have  the  third  part  of 
such  improvements,  for  her  husband  was  never  seised. 

Co.  I.itt.  32.  a.  If  the  heir  improve  the  land  by  building  or  sowing  it,  the  wife 
a  Inst.  81.  ^\itx\\  recover  her  dower  with  the  improvement  upon  it,  because 
by. her  husband's  death  hor  title  to  dower  was  consummate,  and 
tiic  improvements  as  to  her  part  were  quasi  upon  her  land  ;  for 
whieii  reason  likewise,  if  the  land  be  impaired  in  value  in  the 
time  of  the  heir,  she  shnll  share  in  the  loss,  unless  it  were  volun- 
tary by  the  heir  himself,  and  then  she  shall  recompence  herself 
in  damajjes  against  him. 
Perk.  .129.    If       If  the  husband  himself,  or  his  feoffee,  pull  down  houses,  ^r. 

the  husband  and  then  the  husband  die:  it  seems,  the  wife  hath  no  remedy 
«o\v  part  ot  tlie    ■■      ^1  1  1  i     /■        1  •  1  i 

land   and  die    '^''  "^^^e  liouses,   because,  beiore  her  title  was  consummate,  the 

and  this  part     thing  itself  was  destroyed. 

be  assigned  to  the  wife  for  dower,  whether  the  wife  or  the  executor  of  the  iuisband  shall  have 
the  crop,  U-  ^'  vide  Dyer,  316.  2  Inst.  81.  ||In  the  case  of  Fisher  v.  Forbes,  Vin.  Abr.  tit. 
Emblements,  pi.  8a.  it  seems  to  have  been  taken  as  settled,  that  a  dowress  is  entitled  to  the 
emblements,  because  dower  is  considered  as  an  excrescence  or  continuance  of  the  estate  of 
the  husband. II 

(C)  Of  the  Things  requisite  to  the  Consummation  of 
Dower,  ^7';:;.  Marriage,  Seisin,  and  the  Death 
~  of  the  Husband. 

I.  Of  the  Marriage,  hoxv  lojig  it  must  continue;  and  thei'cin  of 
the  several  Sorts  of  Divorces. 

Perk.  306.  It  TF  a  man  make  a  contract  of  matrimony  with  a  woman,  and  die 
rT/'K'"^*^'^  before  the  marriage  be  solemni/ed  between  them,  she  shall 

J,^,>,..„\r.nr      ^v-xyG  xio  dowcr,  because  she  never  was  his  wife, 
ried  in  a  chamber  should  not  have  dower,  16  H.  3.  and  that  th^  marriage  should  be  celebrated 
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t  facie  ecclesi<E ;  but  the  law  is  now  altered,  and  marriages  in  private  houses,  if  all  circum- 
-tances  are  complied  with,  are  held  good;  and  that  God  is  not  less  present  in  such  houses 
than  in  the  most  sanctified  places.    Perk,  306.     F.  N.  B.  150.     But  see  a6  G.  2.  c.  t,z- 

If  a  woman  make  a  contract  of  matrimony  with  J.  S.,  and  Perk.  305. 

then  marrv  with  J.  D.,  who  is  seised  of  lands,  and  die,  she  shall  ^'^^'  '^  ^  °'^" 
,  i*^<»iiif'TT^  marry  a  second 

nave  dower  01  the  lands  or  J.  U.  wife,"livins  the 

first,  and  die,  such  second  wife  shall  have  no  dower.  So,  if  a  woman  marry  a  second  hus- 
band, living  the  first,  and  the  second  husband  die,  she  shall  not  have  dower  of  his  land. 
Id.  304-5- 

Upon  issue  of  ne  unques  accouple  en  loyal  matrimomj,  the  bishop  Co.  Litt.  2,Z'  a- 
ought  to  certify,  that  they  were  accoupled  in  lawful  marriage,  Dyer,  305. 
though  the  man  be  under  fourteen,   or  the  wife  above  nine,  and  ^^^'  ■^  9- 
under  twelve  years  of  age  at  his  death,  because  it  was  a  good 
marriage  till  avoided,  which  now  cannot  be  after  his  death.    But, 
if  either  disagree  to  the  marriage  at  their  age  of  consent,  then  it 
is  avoided  ab  initio,  and  the  wife  shall  have  no  dower. 

In  dower,  upon  ne  unques  accouple  en  loyal  matrimony,  and  ^V^icklmm  v. 

issue  thereitpon,  a  writ  was  awarded  to  the  bishop,  who  certified  J,""^'"-  ^^'^• 
1  ^       -,     ^      \  1    i     •  ,    •  •  Car.  3*; I.    But 

that  the  demandant  was  accoupled  in  vero  matrimonio  cum  pm-  {^^  ^\^\^  j,/^^ 

dicto  B.  sed  clandestino,  <^'  quod  B.  4'  E.  (demandant)  tJiori  8f  Brook,  54. 

mensce  participatiojic  mutuo  cohabitavcnint  nsq;  ad  mortem  pro;-  I^yer,  z'^z- 

diet.  B.  and  iudjrment  thereon   £>ivcn  for  the  demandant,   and  ^    '/•?/'      u 

1  1^1  •  1    /•  1-    \      ^  ^  •  ^  Co.  Lltt.  33.  b. 

error  brought  and  assigned  [inter  alia)  that  there  was  neUher  o  Co.  19. 
day  nor  place  of  the  marriage  mentioned  in  the  bishop's  certi- 
ficate: but  the  court  held  it  not  material  nor  issuable,  because 
the  certificate  from  the  bishop  is  concluding.  2.  That  the  cer- 
tificate is  not  good,  because  it  did  not  answer  to  the  words  of 
the  issue,  ne  unqucsciccouple  en  loyal  matrimony  ,-  for  that  it  was 
a  true  matrimony,  and  that  they  lived  together  at  bed  and  board, 
is  but  argumentative  that  they  were  legitivio  matrimonio  copulati : 
but  the  court  disallowed  this  exception ;  for  vero  matrimonio, 
though  clandestino,  copulati  fuerunt,  is  as  good  as  legitimo  ma- 
trimonio, and  hath  all  one  intendment;  and  though  it  be  clan- 
destino,  yet  it  doth  not  vitiate  the  marriage ;  and  when  it  is 
added,  that  thori  Sf  menses  participatione  cohabit averunt,  SjC, 
this  proves  they  continued  as  husband  and  wife  during  his  life, 
and  therefore  it  is  not  to  be  questioned  now ;  and  the  judgment 
affirmed. 

[A   marriage  in   Scotland  {supposing  the  parties  not  to  go  Uderton  v.  II- 
thither  to  evade  the  laws  of  England)  is  undoubtedly  such  a  mar-  ^^^'^'^y  2  H. 
riage  as  will  entitle  the  woman  to  dower  in  this  country.     And      "   ^^' 
as  the  lawfulness  of  it  may  be  tried  by  a  jury,  a  replication  to  a 
plea  of  "  ne  unques  accouple'^  in  a  writ  of  dower,  alleging  a 
marriage  in  Scotland,  may  conclude  to  the  country.] 

If  there  be  a  divorce  causa  adulterii,  yet  the  wife  shall  be  en-  Powell  v. 
dowed ;  for  this  does  not  dissolve  the  marriage,  but  only  sepa-  Weeks,  Noy, 
rates  the  parties  a  mensa  et  thoro,  and  the  marriage  still  so  con-  if^.  adjudged. 
tinues  in  force,  that  if  either  of  them  marry  any  other,  such  rg  c.  bv^the 
marriage  is  void.  name"  of  Lady 

Stowell's  case,     i  R.  Abr.  tit.  Baron  and  Feme  (A.  pi.  21.)  S.  C.  by  the  name  of  Stowell  v. 
Wikes.    Cro.  Car.  463.  S.  C.  cited.  Co.  Litt.  32.  a,  33.  b.    But  in  R.  Abr.  tit.  Dower,  (P.  pi. 

3  A  3  13.)  (which 
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T3.)  (which  seems  to  be  a  report  of  Lady  Stowell's  case,)  "  if  the  wife  be  divorced  for  adul- 
"  tery,  (which  does  not  dissolve  the  bond  of  man'iage  by  the  canon  law,  nor  of  our  church 
"  in  this  realm,  but  is  only  a  mensa  et  thoro,)  yet  this  shall  bar  her  of  her  dower."  The  di- 
vorce for  this  cause  is  no  bar  of  itself,  because  not  a  vinculo  matrimonii;  but  adultery  is  a 
bar,  and  the  divorce  is  evidence  of  it.] 

Cro.  Car.  So,  a  divorce  propter  scevitiam  or  inetum  is  of  the  same  nature, 

49Z-3. Porter  s  ^^^  ^^^^  ^^^  dissolve  the  bond  of  matnnion\ ,  but  is  only  a  loio- 
shall  be  en-       vision  for  the  woman's  safety,  that  she  may  avoid  her  husband's 
dowed  not-       cruelty  and  ill  usage:  and  therefore,  the  wife  in  such  case  shall 
withstanding  ^  be  endowed  the  rather, 
a  divorce  cawia 

professionis,  for  which  videB.o.  Abr.  681.  2  Leon.  169.  Moor,  226.  Cro.  Car.  462.  a  Inst. 
687.  Co.  Litt.  32.  but  vide  32  H.  8.  c.  38.  by  which  it  seems  that  this  and  other  scrupulous 
divorces  are  taken  away. 


Ro.Abr.  681. 
Co.  Litt.  32. 
a.  33.  b.  7  Co. 
70.  5  Co.  98. 
a  Leon.  169. 


FuUiam  v. 
Harris,  Cro. 
Ja.  217. 


Perk.  304. 
Co.  Litt.  31. 
358.    Litt. 
§  681.  8  Co. 
34. 36.  F.N.  B. 
149.    Stanf. 
Prer.  41. 
Brook,  66.  75. 
*  Though  a 
stranger 
abates.    Perk. 
371- 
Perk.  372. 


Brook,  35.  66. 
71. 


But,  if  there  be  a  d\vorcG  caiisd  prcecoiitractus,  cmisci  consati' 
guinitatis,  causa  offinitaiis,  or  causa  fri^iditatis^  the  wife  shall 
not  be  endowed ;  for  these  dissolve  the  vinculum  matrimonii^  and 
leave  the  parties  at  liberty  to  marry  again.  But,  if  cither  of  the 
parties  die  before  such  sentence  of  divorce  be  actually  pro- 
nounced, it  cannot  be  pronounced  after ;  and  therefore  if  the 
husband  die  before  such  divorce,  his  wife  dc  Jacto  %\\?\\  have 
dower,  for  it  was  legitimimi  matrimonium  quoad  dotem,  and  the 
bishop  ought  to  certify  that  they  were  legitime  matrimonio 
copulati. 

In  dower,  the  writ  was  praecipe  A.  quod  )eddat  B.  rationabilem 
dotem  siiam  of  the  lands,  S^c.  dudum  C.  quo?idam  viri  sui ;  and  for 
not  saying,  prcccipe  quod  rcddat  B.  qiuc  fuit  uxor  C.  ^-c.  that  so 
she  might  appear  to  have  title  of  dower  as  his  wife,  it  was  held 
ill ;  and  that  quondam  viri  sui  would  not  sufficiently  help  it. 

2.  Of  the  Seisin,  either  in  Fact  or  in  Law ;  arid  herein  of  the 
Seisin  in  Fact,  as  it  is  continui7ig^  or  not  continuing,  as  in- 
stajitaneous. 

'Die  husband  must  be  seised  cither  in  fact  or  in  law,  to  entitle 
his  wife  to  dower.  But  a  seisin  in  law  is  sufficient  for  that  pur- 
pose, because  otherwise  it  would  be  in  the  husband's  power  to 
defeat  his  wife  of  a  subsistance  alter  his  death,  by  his  own  negli- 
gence or  malice,  and  she  cannot  enter  to  gain  a  seisin  in  his 
right,  as  he  may  do  into  lands  descended  to  her;  which  is  the 
reason,  that  of  a  seisin  in  law  a  man  shall  not  be  tenant  by  the 
curtesy ;  and  therefore  if  the  ancestor  die  seised,  and  the  hus- 
band *  die  before  he  enter  into  the  land,  yet  his  wife  shall  be 
endowed,  though  he  had  but  a  possession  or  seisin  in  law. 

So,  if  a  lease  be  made  for  life,  remainder  to  J.  S.  in  fee,  who 
marries,  and  the  lessee  die,  and  then  a  stranger  enter  and  in- 
trude upon  the  possession,  and  J.  S.  die  before  any  entry  made 
by  him,  yet  his  wife  shall  liave  dower. 

If  the  husband  purchase  rent,  and  die  before  the  day  of  pay- 
ment, yet  his  wife  shall  be  endowed,  nay,  though  the  day  of 
payment  be  come,  and  the  rent  be  tendered  to  the  husband,  who 

•will 
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will  not  receive  it,  but  utterly  refuses  it,  and  dies  before  any  Perk.  373. 
receipt  thereof  by  him,  or  any  other  for  him,  and  before  any 
thing  paid  in  the  name  of  seisin  thereof. 

But,  if  there  be  neither  seism  in  fact,  nor  seisin  in  law,  in  the  Perk.  366.  So, 
husband  during  the  coverture,   but  only   a  right  of  entry  or  if  the  father 
action,  then  his  wife  shall  not  have  dower ;  and  therefore,  if  a  ^  stranger  ^" 
man  be  disseised,  and  then  marry,  and  die  before  any  entry  ahate,andthen 
made  by  him,  his  wife  shall  not  be  endowed  of  that  land.  after  the  heir 

niarrj',  and  die 
before  entry,  his  wife  sliall  not  have  dower ;  because  by  this  abatement  the  seisin  in  law, 
which  he  had,  was  devested  before  his  marriage ;  and  so  he  was  neither  seised  in  fact,  nor  in 
law,  during  the  coverture.     Perk.  367. 

So,  if  exchange  be  of  lands  between  A.  and  B.,  and  A.  enter  Perk.  369. 
into  the  lands  of  B.,  and  then  B.  marry,  and  die  before  any 
entry  into  the  lands  of  ^i.,  his  wife  shall  not  have  dower  of  those 
lands. 

If  one  enfeoff  a  stranger,  upon  condition  to  be  performed  on  Perk.  368. 
the  part  of  the  feoffee,  and  after  marry,  and  then  the  condition 
be  broken,  and  the  feoffor  die  before  any  entry  made,  his  wife 
shall  not  have  dower ;  because  there  was  no  seisin  at  all  in  the 
husband,  during  the  coverture. 

So,  if  a  man  make  a  bargain  and  sale  to  one  and  his  heirs  by  6  Co.  34. 
indenture  enrolled,  with  a  proviso,  that  if  such  act  be  done,  the  ^"^^^"'^""^'?f 
bargain  and  sale  shall  be  void ;  and  after  the  bargainor  take  a  ^[^^  words'had 
wife,  and  then  the  condition  be  broken ;  and  before  entry  the  been,  that 
bargainor  die ;  his  wife  shall  not  have  dower ;  for  though  the  after  the  con- 
estate  of  the  bargainee  vested  by  27  H.  8.  c.  10.  of  uses;  yet,  f/jg^^^j^j^Ji''"' 
because  the  husband  did  not  re-enter,  the  estate  of  inheritance  andsale^should 
in  the  bargainee  was  not  devested,  nor  had  the  husband  any  be  to  the  use 

seisin  during  the  coverture.  of  the  bar- 

gainor  in  fee, 
Q.  because  then  the  statute  revests  the  possession  in  him  again  according  to  the  use. 

In  some  cases,  though  the  husband  be  seised  in  fact,  yet  his  Co.  Litt.  31. 
wife  shall  not  have  dower :  as,  of  an  instantaneous  seisin  («):  and  F.  N.  B.  150- 
therefore,  if  two  jointenants  are,  and  one  of  them  makes  a  feoff-  ^i'^  (/ 
ment  of  his  part,  and  dies,  his  wife  shall  not  be  endowed,  because  («\  [flie  pro- 
he  was  sole  seised  but  for  an  instant  when  he  made  the  livery,  position,  that 
So,  I't  ceshd  que  use  [b)  after  the  statute  i  R.  3.  c.  5.  and  before  i"  the  case  of 

27  H.  8.  c.  10.  had  made  a  feoffment  ui  fee,  and  died,  his  wife  ^n  instantane- 
'  ,  ous  seisin    tiie 

should  not  be  endowed,  because  her  husband  was  seised  but  for  ^yjfe  shall'not 

an  instant.  be  endowed, 

though  here 
laid  down  broadly,  is  by  no  means  general.  When,  indeed,  the  same  act  which  gives  the 
husband  the  estate,  conveys  it  out  of  him  again  ;  when  he  is  the  mere  instrument  of  passing 
the  estate  ;  the  transitory  seisin  gained  by  such  an  instrumentality  does  not  in  general  seem 
sufficient  to  entitle  the  wife  to  dower.  But  when  the  land,  in  the  language  of  Sir  Wvi.  Black- 
stone,  a  Comm.  132.,  abides  in  the  husband  for  a  single  moment,  that  is,  as  a  later  writer  ex- 
plains it,  (Preston  on  Estates,  tit.  Dower,)  when  he  has  a  seisin  for  an  instant  henefic'ially  for 
his  oivn  use,  the  title  to  dower  shall  arise  in  favour  of  the  w  ife.  Thus,  in  the  case  put  above, 
where  lands  descend  on  a  man  who  is  married,  and  a  stranger  enters  by  abatement  imme- 
diately after  the  death  of  the  ancestor  —  there  the  wife  of  the  heir  shall  have  her  dower,  and 
yet  the  husband  has  merely  a  seisin  in  law,  and  that  for  an  instant  only,  for  the  abatement 
devested  it  from  hira.    So,  in  the  case  above  of  the  father  and  son  jointenants,  who  were 

3  A  4  hanged. 
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hanged  out  of  one  cart,  where  the  question  depended  on  the  priority  of  their  death.  And, 
where  a  husband  tortiously  gains  an  instantaneous  seisin,  as  against  the  person  benefited  by, 
and  deri\Tng  an  estate  in  virtue  of,  such  tortious  act,  the  wife  is  entitled  to  her  dower.  Thus, 
in  Matthew  Taylor's  case  in  C.  B.  34  El.  cited  in  Sir  W.  Jon.  317.  where  tenant  at  will,  or  for 
years,  makes  a  feoiTment  in  fee,  and  dies,  and  his  wife  brings  dower,  the  feoifee  cannot  plead 
that  the  husband  was  never  seised ;  for  as  the  court  there  say,  in  an  instant  he  gained  a  seisin, 
or  as  it  is  better  explained  stipra  tit.  Disseisin  (A),  since  the'  feoffee  received  his  estate  from 
him,  he  is  estopped  to  say  that  the  husband  was  never  seised :  besides,  in  respect  of  the 
feoffee  the  feoffor  had  an  estate,  though  in  regard  to  the  disseisee  he  is  to  be  considered  as  a 
wrong-doer,  (b)  It  may  be  questioned  whether  either  of  these  instances  will  support  the 
doctrine  here  advanced,  viz.  that  there  cannot  be  dower  in  the  case  of  an  instantaneous  seisin. 
In  the  first,  the  husband  is  never  solefj/  seized  during  the  coverture  :  for  when  he  makes  the 
feoffment  he  is  seised  jointly  with  his  companion  :  the  tenancy  is  not  severed  vntil  the  hus- 
band has  made  the  conveyance,  and  departed  with  all  his  right  and  estate;  and,  consequent!}', 
during  all  the  time  he  hath  seisin  of  the  estate,  he  hath  it  jointly  with  some  other,  and  not 
solely  by  himself.  In  the  other  instance,  viz.  of  the  cestui  que  use,  the  husband  hath  not 
seisin  of  the  land  at  any  jyeriod:  he  had  merely  the  use  with  \\\q  power  in  virtue  of  the  statute 
of  I  R.  3.  of  transferring  that  quantity  of  estate  in  the  land  which  he  had  in  the  use.  Preston 
on  Estates,  ubi  supra.] 

Ro.  Abr.  676.  If  lessee  for  life  makes  a  feoffment  in  fee,  or  a  lease  pnr  aider 
Brook,  30.  ^,/^^  ^Y\{\  dies,  his  wife  shall  not  have  dower,  because  he  gained 
\Seciis  ^of  such  ^^^  ^^^  ^"'  ^"^  ^"  instant,  and  parted  with  it  again,  and  this  was 
a  feoffment  or    "o  disseisin. 

lease  by  a  tenant  at  will,  or  for  years,  for  thereby  he  gains  a  freehold.  Sir  W.  Jon.  317. 
Br.  tit.  Disseisor,  &c.  pi.  67.  iz  E.  4.  12.] 

Cro.  Ja.  615.  If  tenant  in  special  tail  marries  a  second  wife,  who  is  not 

Catherick^'  dowable  of  the  tail,  and  after  makes  a  feoffment  in  fee,  and  dies, 

Ro.  Abr.  676.  ^^^  "^^'^^^  ^^aW  not  have  dower,  because  he  gained  the  fee  but  for 

S.  C.  an  instant. 

Co.  Litt.  31.  So,  if  conusee  of  a  fine  grant  and  render  the  land  by  the  same 

Vaugh.  41.  fine  to  the  conusor,   and  die,    his  wife  shall  not  be  endowed, 

Leon'^ii^^  because  ho  had  seisin  but  for  an  instant. 

Sneyd  v.  [go,  if  a  husband  become  entitled  to  estates  by  virtue  of  sur- 

bneyd,  i  Atk.  renders  from  tenants  by  copy  of  court  roll,  and  grant  them  out 
again  by  copy  of  court  roll,  this  instantaneous  seisin  of  the  free- 
hold will  not  entitle  the  wife  to  dower.] 
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3.  Of  the  Death  of  the  Husband. 

F.  N.  B.  15c.         As  to  the  death  of  the  husband,  this  is  either  a  natural  or  a 

Ro.  Abr.  678.    civil  death  ;  but  upon  a  civil  death  tlie  wife  .shall  not  be  endowed; 

Litt  -^^^b      *  ^*>  if  tlie  husband  cntei;into  religion,  and  be  professed,  his  wife 

shall  not  have  dower  till  he  be  naturally  dead;  for  though  upon 

such  profession  his  heir  may  enter,  aiul  a  writ  of  morldancc^tor 

lies ;  yet  because  he  could  not  enter  into  religion  without  the 

assent  of  his  wife,  and  if  she  had  dissented,  his  profession  would 

be  void;  therefore  if  she  does  assent,   she  in  a  manner  vows 

chastity  as  well  as  her  husband,  and  shall  have  no  dower  during 

his  natural  life. 

Thorne  v.  In   dower  of  the  lands  of  A.  her  late  husband,  the  tenant 

Rolflc,  Benl.     pleads  in  bar  that  A.  the  husband  was  in  full  hfe  at  such  a  place, 

S.  C.  Moore'     ^'^  Jioc  j^arahts  est  vcrifcare  qnalita-ainq ;  curia,  S)X.  the  demandant 

14.  S.  C.  And  replies  that  her  husband  obiit  at  such  a  place,  S^c.  ct  est  in  ccclesid 

ibidevf 
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■yhidem  sepultusy  et  hoc  farata  est  verificare  qualitcrcunq ;  curia,  in  Dyer  a  case 

Sfc.     Ideo  considerat.  est  quod  prcedict.  M.  (demandant)  doceat  de  »*  ci^^d,  where 

morte,  and  didus  R.  (tenant)  de  vita  viri,  et  super  hoc  dies  datus  ^j^^  jem  nd^ 

est,  SfC.  at  which  day  the  demandant  examined  two  witnesses  who  ant's  husband 

did  not  speak  directly  to  his  death,  but  only  of  their  great  inti-  was  proved  by 

macy  with  him,  and  his  being  gone  beyond  sea  for  his  religion,  f""'"  witnesses, 

and  that  they  had  not  heard  of  him  in  seven  years,  and  con-  ^ii  lolntr^^  'd 

eluded  that  in  their  consciences  they  rather  think  him  dead,  and  at  the  day  0/ 

the  tenant  examining  no  witnesses  to  prove  him  living,  the  de-  the  essoign  of 

mandant  had  judgment.  the  tenant  he 

°  ...  produced 

r^velve  witnesses  de  vita  viri,  who  also  agreed  in  all  points;  and  this  was  held  the  stronger 
proof,  and  the  demandant  was  barred ;  for  in  these  cases  the  rule  is  qui  melius  j^robnt,  vulius 
habet. 

(D)  Of  the  Assignment  of  Dower. 

I.  Bjj  what  Persons. 

TF  a  disseisor,  abator,  or  intruder  assign  dower,  this   is    good,  Perk.  .:;94, 

and  shall  not  be  avoided,  unless  they  be  in  of  such  estates  by  395-  398. 

fraud  and  covin  of  the  woman,    to  the  intent  she  may  be  en-  Co.Litt.  35.3, 

dowed  by  them,  or  recover  dower  against  them,    and  then  this  ^  q^  ,0' 

shall  be  avoided  by  the  entry  of  him  who  hath   right,  though  5  Co.  30! 

the  assignment  be  indifferently  made  by  the  sheriff  after  judg-  6  Co.  58. 

ment  of  an  equal  third  part.  S^^";  ^'^'  ^' 

Brook,  15.  59. 

The  reason  why  such  assignment  shall  bind  is,  because  she  had  a  right  to  be  endowed  thereof, 

and  might  have  compelled  them  as  tertenants  to  assign  her  dower  thereof,  and  ought  not  to 

expect  till  the  heir  will  re-enter  or  sue  for  recovery  of  his  right ;  but,  if  there  were  covin  in 

her,  and  yet  notwithstanding  this  should  bind  the  heir,  it  would  encourage  such  violence  and 

wrong  to  the  heir  as  would  put  him  to  great  trouble  and  expence  to  recover  his  right,  without 

any  default  in  him.     But  an  assignment  of  a  rent  out  of  such  lands  by  them  shall  not  bind. 

because  dejure  not  dowable  of  such  rent.    Vide postea. 

If  there  be  two  or  more  jointenants  of  land,  whereof  a  wo-  Perk.  397. 

I  man  is  dowable,  and  one  of  them  assign  her  dower  thereout,  Co.  Litt  35. 

this  is  good,  and  shall  bind  the  others,  because  they  were  com-  '^'^w'    ''*    c 

pellable  to  assign  it   in  such  manner :  but,  if  one  of  them  had  assit^nment  of 

assigned  her  a  rent  thereout  in  lieu  of  dower,  this  should    not  dower  by  one 

bind  the  rest,  because  they  could  not  be  compelled  to  it  by  of  two  or  more 
g„j|.  jointenants 

must  be  un- 
derstood to  be  where  the  husband  has  been  solely  seised  during  the  coverture,  and  afterwards 
conveys  or  devises  the  lands  to  two  or  more  jointly  and  dies;  for  the  wife  of  a  jointenant  is 
not  dowable.     Vide  supra?^ 

If  the  husband  makes  several  feoffments  of  his  land  to  several  Co.  Litt.  35. 
persons,  and  one  of  them  endows  the  wife  of  the  feoffor  of  his  part  9  Co.  18. 
in  satisfaction  of  all  that  she  ought  to  have  of  the  other  feoffees,  ^^  '  '^^^ 
and  she  accepts  it,  this  is  good  :  but  the  others  cannot  take  be- 
nefit of  it,  because  strangers  thereto,  and  cannot  plead  it,  nor 
have  they  any  means  to  bring  the  other  into  court  to  plead  it. 
But,  if  the  heir  assigns   her  dower  in  satisfaction  of  dower  out 
of  his  own  lands,  and  the  lands  of  the  feoffees,  then,  if  a  writ  of 
dower  be  brought  against  the  feoffees,  they  may  vouch  the  heir, 

who 
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(a)  Per  Dyer,  who  may  {a)  plead  this  for  his  own  safety,  lest  they  recover  in 

m  Moore,  a6.  value  aeainst  him. 

the  alienee  ° 

himself  may  plead  this  assignment  by  the  heir.    Vide  Co.  Ent.  172.  and  Cro.  Eliz.  842. 

Perk.  399.  If  tj^e  husband  seised  of  lands  in  right  of  his  wife,  or  jointly 

Ro.  Abr!'68i.    ^^'^^  ^^^  ^^^^^''  ^^  lands  whereof  a  wom.an  is  dowable,  assigns  the 
third  part  of  the  same  lands  to  the  woman  for  her  dower ;  this  is 
good,  and  shall  bind  the  wife,  although  she  survives  him,  be- 
cause they  might  be  compelled  to  it  by  suit. 
Perk.  403,  None  can  assign  dower  but  those  who  have  a  freehold,  or  against 

35^ Brook  63!  ^^lio^  a  writ  of  dower  lies;  therefore   a  (Z>)  guardian  in  socage, 
94.    Ro.  Abr.    tenant  by  statute  merchant,  statute  staple,  or  elegit,  or  lessee  for 
681.  6  Co.  57.  years,  cannot  assign    dower,  for  none  of  these  have  an  estate 
Co.  Litt.  38.  b.  Jjii-ore  enough  to  answer  the  plaintiff's  demand. 
39.  a.    9  Co.         00  I 

16,17.  F.  N.  B.  148.  {h)  But  a  guardian  in  chivalry,  though  he  have  but  a  chattel, 
may  after  his  entry  into  the  land  assign  dower;  for  which  vide  Plow.  141.  Ro.  Abr.  682. 
Co.  Litt.  35.  38.     Brook,  20.     9  Co.  17.     2  Inst.  262. 

2.    Of  the  Manner ;  and  herein   of  assigtiing  it  by  Metes   and 

Bounds. 

Ro.  Abr.  683.        If  a  woman  be  dowable  of  land,  meadow,  pasture,  wood,  SfC. 

Who'll  last^^    and  any  one  of  these  be  assigned  in  lieu  of  dower  of  all  the  rest, 

book  says  that  ^^  '^^  good,  though  it  be  against  common  right,  which  gives  her 

assignment  by   but  the  third  part  of  each  ;  for  the  heir's  enjoyment  of  the  resi- 

the  sheriff  ni     dug  sufficiently  accounts  for  her  title  to  what  she  has. 

such  manner 

is  good,  if  it  be  equal  in  quantity. 

Ro.  Abr.  683.        If  a  woman  be  dowable  in  three  manors,  and  accept  of  the 
^fVi  '^  T"^     ^^"  ^"^  "^  those  manors  in  lieu  of  dower  in  all  the  rest,  this  is 
^riat^seiliiUvn      good,  though  against  common  right,  which  gives  her  but  the 
the  sheriff'can-  third  part  of  each  manor, 
not  return  that  he  delivered  the  demandant  one  of  the  manors  in  rccompence  of  her  dower. 

Perk.  407.  If  lands  whereof  a  woman  has  no  right  to  be  endowed,  or   a 

Co.  Litt.  34.  j.j,jjj.  Qyf  Q^  ^xxch  lands,  be  assigned  in  lieu  of  her  dower,  yet  this 
Co  Lit!  160.  ^^  ""  ^^^  ^°  ^^^  ^^  demand  her  dower  ;  for  she  having  no  manner 
Brook,  3.  of  title  to  those  lands,  cannot  without  livery  and  seisin  be  any 
But,  if  the  rent  more  than  tenant  at  will,  which  is  no  sufficient  rccompence  for 

be  granted  by    ^^j^  estate  for  life,  which  her  dower  was  to  be.  (c) 
indenture,  ^  ' 

then  it  works  by  way  of  eslojypel.  So,  if  by  deed  poll,  or  by  parol,  and  she  agrees  to  it, 
and  accepts  the  rent,  she  is  concluded ;  tvt/^  Perk.  410.  Dyer,  91.  In  dower,  the  tenant 
pleads  in  bar  assignment  to  her  of  a  rent  out  of  the  same  land  for  her  life,  virlute  cujus  she 
was  in  domiuico  sua  id  de  libcro  tencniento,  &c.  But  for  not  alleging  that  he  was  seised  of  the 
land  at  the  time  of  the  assignment,  so  that  he  might  grant  such  rent,  it  was  ruled  against 
him.  Beamond  v.  Dean,  Dy.  361.  a.  Leon.  10.  S.  C.  (r)  [But  see  2  H.  5.  la.  the  heir  as- 
signs dower  of  lands  of  which  the  husband  was  seised,  but  the  wife  not  dowable,  she  is  te- 
nant in  dower.  30  E.  i.  Briefc.  884.  If  wife  be  endowed,  and  afterwards  exchange  with 
the  heir  for  other  lands  which  were  the  inheritance  of  the  husband,  she  shall  be  said  to  be 
tenant  in  dower  of  the  lands  so  taken  in  exchange,  and  her  entry  shall  be  said  to  be  by  the 
husband.     Per  omnesjusticiarios.    Hal.  MSS.     Co.  Litt.  34.  b.  n.  9.  13th  edit.] 

Moor,  59.  In  dower  the  tenant  pleads  that  he  hath  assigned  to  her,  in  re- 

Dyer,  91.  in     compence  of  her  dower,  20  bushels  of  wheat  yearly  out  of  the 
"  same 
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same  land  for  her  life;  and  held  a  good  bar,  and  in  the  nature  of 
a  rent :  but  sheep,  horses,  ^-c.  assigned  in  reconipence  of  dower 
are  no  bar,  because  they  neither  issue  out  of  land,  nor  are  of 
the  nature  of  land. 

A  woman  recovers  dower,  and  hath  a  writ  to  the  sheriff,  who  IMoor,  679. 
returns  that  he  hath  delivered  84  acres  to  the  demandant  of  the 
land  mentioned  in  the  writ ;  and  afterwards  a  scire  facias  is 
brought,  suggesting  that  60  acres  of  the  84  assigned  to  her  by 
the  sheriff  are  a  stranger's,  not  mentioned  in  the  record,  and 
therefore  she  ought  to  have  a  new  division ;  the  tenant  says  that 
the  other  24  acres  were  parcel  of  the  land  recovered,  and  that 
she  had  entered  and  accepted  the  24  acres ;  and  upon  demurrer 
it  was  adjudged,  that  she  was  barred  by  her  acceptance  and 
entry  into  the  24  acres. 

A  woman  entitled  to  dower  cannot  enter  till  it  be  assigned  to  Ro.  Abr.  681. 
her,  and  set  out  either  by  the  heir,  tertenant,    or  sheriff,    in  ^y^r,  343- 

'    •     ^  •'  Plow.   CZQ. 

<^ertamty.  Brook,  16. 

Co.Litt.  34.  b.  37.  a.  b.  And  the  reason  seems  to  be  from  the  partiality  every  one  is  pre- 
sumed to  have  for  himself  and  his  own  interest;  and  therefore  the  law  will  not  allow  her  in 
such  case  to  be  her  own  carver.  Another  reason  may  be  for  the  better  direction  of  strangers, 
that  they  may  more  certainly  know  against  whom  to  bring  their  prcecipe,  which  they  cannot 
be  so  well  apprised  of,  if  she  might  enter  privately,  and  take  what  part  she  pleased.  But  she 
need  not  stay  for  the  return  of  the  writ  of  habere  facias  seisinam,  nor  for  the  second  judg- 
ment. Palm.  265.  Howard  v.  Cavendish.  And  though  she  once  refuses  to  accept  the  part 
assigned  to  her  by  the  sheriff,  yet  may  she  afterwards  enter  into  it.     Dyer,  278. 

The  assignment  of  dower  must  be  absolute,  and  not  subject  Ro.  Abr,  68z. 
to  be  defeated  by  any  condition,  nor  lessened  by  any  exception  7  Co.  37. 
or  reservation ;  for  the  wife  comes  to  her  dower  in  the  per  by  her  ^  j  "!^:  ^^\ 
husband,  and  is  in,  in  continuance  of  his  estate,  which  the  heir  j^qI,  i^;-.^' 
or  tertenant  are  but  ministers  or  officers  of  the  law  to  carve  out  Co.Litt.  34.  b. 
to  her;  and  therefore  such  conditions  or  reservations  are  either  441- a.    [The 
totally  void,  and  her  estate  absolutely  discharged  from  them,  or  of^t^Jhei"  • 
else  the  estate  assigned  with  such  condition  or  reservation  is  no  ^ut  by  the  i'n- 
iDar  to  her  recovery  of  dower,  in  an  action  brought  for  that  pur-  stitution  of 
,  pose ;  as,  if  the  trees  are  excepted   in  an   assignment  of  lands  law  she  is  m 
whereof  she  is  dowable,  the  exception  is  void.  of^her^hus-^ 

band ;  so  riiat  after  the  heir's  assignment,  she  holds  by  an  infeudation  from  the  immediate 
death  of  her  husband.  Hence  it  is,  that  dower  defeats  descent,  because  the  lands  cannot  be 
said  to  descend  as  demesne  which  are  in  tenure  ;  and  the  assignment  of  dower  being  in  the  na- 
ture of  infeudation,  and  taking  place  immediately  from  the  death  of  the  husband,  there  arc 
only  two-thirds  which  descend  as  demesne.     Gilb,  on  Dower,  395.] 

In  dower  the  tenant  pleads  that  he  by  indenture  granted  a  Cro.  Eliz.  451. 
rent  out  of  the  said  land  to  the  demandant  in  recompence  of  her  Wentworth  s 
dower,  which  she  accepted ;  the  demandant  confesses  the  grant  ^^j..  684. 
of  the  rent,  and  her  acceptance,  but  says  that  in  the  same   in-  Co.  Litt.  34.  bi 
denture  was  a  condition,  that  if  the  rent,  was  not  paid  within 
such  a  time  after  it  became  due,  the  rent  should  cease,  and  the 
indenture  be  void,  and  shews  a  breach ;  and  upon  demurrer  it 
Avas  adjudged  for  the  demandant,  because  it  was  pleaded  as  a 
grant;  and  also  because  it  was  upon  condition;  for  rent  assigned 
in  recompence  of  dower,   and  which  comes  in  lieu  of  the  land, 
ought  to  be  as  absolute  as  the  assignment  of  the  land  itself;  and 

therefore 
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therefore  the  condition  annexed  is  void ;  or  if  it  should  be  good,' 
yet  it  is  only  annexed  to  it  as  a  grant,  and  upon  breach  thereof 
she  is  restored  to  her  writ  of  dower. 
Perk.  414-  It  is  a  rule,  that  when  the  wife  brings  a  writ  of  dower,  and 

Ro.  Abr.  682.  recovers,  the  sheriff  ought  to  assign  it  by  metes  and  bounds,  if 
Benl  87  '^But  ^^^  thing  recovered  may  be  severed;  and  if  the  sheriff  does  not 
an  assign-  return  seisin  b}'  metes  and  bounds,  it  is  ill,  (a)  unless  closes  cer- 

ment,  in  a  dif-  tain  are  assigned  by  name,  or  a  manor  which  is  known,  and 

ferent  manner,  certain,  in  lieu  of  dower  of  other  manors, 
by  the  consent 

of  the  demandant  may  be  good.  Coots  v.  Lambert,  Ro.  Abr.  Dower,  (X)  pi.  i;.  [Sty. 
276.  S.  C.  Rowe  V.Power,  i  N.  R.  i.  S. P.  According  to  the  report  of  Coots  v.  Lambert, 
in  Style,  a  special  verdict  found,  that  the  tenant  said  to  the  widow  thus,  viz.  /  do  endow 
you  of  a  third  part  of  all  the  lands  viy  amsin  J.  S.  i/our  husband  died  seised  of.  lioU  C.  J. 
to  which  Nicholas  and  Ask,  justices,  agreed,  held,  that  it  may  be  assigned  generally  of 
the  third  part  in  some  cases,  and  the  parties  may  agree  against  common  right,  and  that  here 
both  parties  agreed  to  take  dower  in  this  manner;  hut  Jermain  ecovtra.  But  per  Roll  C.  J. 
if  the  sheriff  assigns  dower,  and  does  it  not  per  mctas  et  bundas,  it  is  error,  if  it  might  have 
been  so  assigned;  and  where  a  feme  cannot  l)e  endowed  per  mctas  ct  bundas,  she  may  enter 
without  assignment.]    (a)  For  this  r^V/f  Ro.  Abr.  683.     Perk.  332.    Brook,  72.   Co.  Ent.  171. 

Palmer,  265.  Upon  recovery  of  dower,  and  seisin  awarded,  the  sheriff  re- 
in LongviU's  turns,  that  he  had  assigned  to  the  demandant  ior  her  dower  of  a 
case, Ke_b.  743-  }jo„ge  ([^^  fi^jj-f]  pj^j.^  f,f  f.^^.]^  chamber,  and  hiul  chalked  it  out  to 
committed  for  her;  and  this  was  held  an  idle  and  malicious  assigimicnt;  and  he 
refusing  to        was  committed  for  it,  for  he  ought  to  have  assigned  her  certain 

make  an  equal  chambers  or  rooms  thereout,  J)r. 

allotment  of 

dower,  and  taking  60/.  to  execute  his  writ  of  execution,  and  an  information  ordered  .against 

him ;  and  equity  will  relieve  against  a  partial  and  fraudulent  assignment  of  dower  by  the 

sheriff,   i  Vcrn.  aig.    2  Ch.  Ca.  160.  S.  C. 

Perk.  411-  Tlie  wife    of  a  tenant  in  common  shall  not  be  endowed  by 

F.  N.  B.  149.     jnetes  and  bounds,  for  slic  being  in  pro  tatito  of  her  hysband's 

o.    1  .  32.      ggfjjjp    cannot  have  it  in  other  manner  than  he  himself  had. 
34. 37.  ' 

Brownl.  127.  A  writ  of  dower  will  lie  against  the  heir  of  a  tenant  in  common,  before  parti- 
tion made;  for  otherwise  they  might  perhaps  make  no  partition  at  all,  and  so  defeat  the  wife 
of  dower.     Sutton  v.ltolfe,  3  Lev.  84. 

Co.  Litt.  34.  II There  necdeth  neither  livery  of  seisin  nor   writing  to   an}* 

Rowcv.  Pow-  assignment  of  dower,  because  it  is  due  of  conunon  rio;ht.|| 
er,  I  N.R.I.  &  »  o      " 

3.  Bi/  '^liat  Court. 

Stainfield  v.  An  assignment  of  dower  by   commission  de  dole  assignandd 

Viscoiint  Bni-    ^yj.  ^f  ^i,^.  (^ovwV  of  Wards  was  held  no  bar  of  dower  at  common 
Eli"'    64*'         ^''^^^'  ^"^  ^^  ought  to  have  been  by  writ  dc  dote  assignandd  out  of 
Chancery,  the  jin'isdiction  of  which  court  is  not  given   to  the 
Court  of  Wards  in  such  case  by  32  H.  8.  c.  46. 
Dyer,  363.  Sir  TJiomas  Arioidell  being  attainted  of  felony,  and  his  wife's 

Lady  Arun-  dower  saved  by  act  of  parliament,  she  brought  her  writ  of  dower 
dell's  case,  against  the  Earl  of  Pembroke,  and  he  making  default  after  ap- 
vidc  Co.  Lnt.        ^>  '  •       1  T     1  I  I  •     I 

173.    "leRc-     pearance,  a  termor  prayed  to  be  received,  and  shewed  his  lease 

eord  de  eel  after  the  coverturc,  ^r.,  and  the  attainder,  c^c,  and  that  E.  6. 
eau;  and  granted  a  commission  under  the  seal  of  the  court  of  augmcnta- 

s'^c"cited  ^^^'^^^^  ^^  assign    the    third    part  of  the  land    of  the   said  Sir 

Thomas 
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Thomas  Arundell  to  his  wife  in  dower;  and  shewed  further 
that,  by  virtue  of  the  commission,  the  third  part  of  the  rent  re- 
served on  the  said  lease  was  assigned  to  her,  and  this  assio-nment 
confirmed  by  letters  patent  under  the  great  seal,  and  shewed  her 
agreement  and  acceptance  thereof,  and  said  that  this  suit  was  by 
collusion  to  defraud  him  of  his  term.  In  this  case  it  was  held, 
15/,  That  the  court  of  augmentations  had  no  power  to  assign 
dower  to  the  demandant,  or  any  other  woman,  but  it  must  be  in 
Chancery.  2dli/,  That  the  assignment  of  the  rent  was  not  war- 
ranted by  the  commission,  and  then  the  confirmation  could  not 
make  that  good  which  was  merely  void;  and  it  was  adjudged  for 
the  demandant. 

As  to  endowments  in  Chancery,  it  appears  by  our  books,  that  Stanf.PreM6. 
in  former  times  the  widow  of  a  tenant  who  held  of  the  king  in  F.  N.  B.  164. 
capite^  whose  heir  was  in  ward  to  the  king,  was  to  sue  in  Chan-  ^'■oo|^»  ^^'  76- 
eery  by  petition  for  her  dower ;  and  after  office  found  that  she  Keilw.  133. 
was  the  tenant's  widow,  then  she  was  to  make  oath  in  Chancery  Brownl.  iz6. 
that  she  would  not  marry  again  without  the  king's  licence;  and  Co.Litt.38.b. 
upon  that  there  went  a  writ  out  of  the  Chancery  de  dote  assig-  9  j,r''j    '  ^'''' 
nandd  to  the  escheator,  to  assign  to  her  dower  of  the  third  part 
of  all  the  lands  whereof   her  husband  was  seised,  Sfc.     But,  if 
the  heir  were  of  fidl  age  at  the  time  of  the  tenant's  death,  and 
the  king  had  the  lands  only  for  his  primier  seisin,  then  could  she 
not  sue  in  Chancery,  because  the  king  was  not  then  guardian, 
but  had  the  lands  only  to  such  special  purpose;  and  therefore  to 
remedy  this,  was   the  statute  de  prerogativa  regis,  c.  4.  made, 
which  gives  power  to  the  king  to  assign  dower  to  the  widow, 
though  the  heir  were  of  full  age  at  the  time  of  the  tenant's  death. 
But  this  power  was  not  so  absolutely  lodged   in  the  king  as  to 
exclude  the  widow  from  suing  at  common  law  for  her  dower,  by 
reason  of  the  words  si  viduce  ilia:  voliierint,  which  left  her  at  li- 
berty in  such  case,  either  to  sue  to  the  king  in  Chancery,  or,  if 
she  thought  fit,  to  sue  the  heir  in  the  Common  Pleas.     But,  if 
the  king  had  committed  the  wardship  to  another  durante  yninore 
cEtate  of  the  ward,  then   also  at   common  law   the  widow  had 
election  to  sue  either  to  the  king  in  Chancery,  because  notwith- 
standing such  commitment  he  still  continued  guardian  ;  or  she 
might  sue  the  committee  at  common  law,  and  recover  against 
him,  without  making  the  king  a  party  by  ayde  pricr^  or  other- 
wise, which  was  ordained  by  the  statute   of  bigamis,  c.  3.  for 
avoiding  delays  in   such  cases  :  and  when  she  recovered   against 
the  committee,  she  took  no  such  oath  as  when  she  sued  to  the 
king  in  Chancery :  yet  nevertheless  she  could  not  marry  without 
the  king's  licence,  it  being  against  the  policy  of  those  times  to 
permit  such  a  widow  to  marry  whom  she  pleased,  since  then  she 
might  have  brought  in  enemies  or  foreigners  into  the  king's  feud : 
and  in  the  king's  case  the  fines  for  alienation  still  continued. 

Another  prerogative  the  king  had  in  those  times,  that  if  the  Stanf.Prer.4r. 
heir  of  his  tenant  in  capite  entered  before  livery  sued,  this  was  ^^°°^.'  ^^^ 
looked  upon  as  an  intrusion,  and  his  wife  lost  her  dower  by  it,  p  jyj  g"  j  °"  ' 
by  the  express  provision  of  prerog.  regis,  c.  1 3 .     But  this  was 

meant 
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meant  only  of  intrusion  after  office  found,  which  gave  the  king 
a  title ;  for  if  lie  entered  before  office  found,  and  died,  his  wife 
should  be  endowed. 

(E)  Where  the  Wife  shall  have  her  Election  to  be 
endowed  of  one  Thing  or  another,  and  where 
of  both  :  And  herein  of  Endowment  de  novo, 
and  the  Dos  de  Dote, 

Perk.  3 1 8, 3 1 9.  JF  the  husband  seised  of  lands  in  fee  exchange  the  same  lands 
Co^£iu  ^"^^  b        ^^^''^  ^  stranger  fpr  other  lands,  and   die,  the  wife  hath  elec- 
'^  '  '  tion  to  be  endowed  either  of  the  lands  given  or  taken  in  ex- 
change, because  her  husband  was  seised  of  both  during  the  co- 
verture.    But  she  shall  not  have  dower  of  both  ;  for  that  would 
be  unreasonable. 
Leon,  285.  Husband  seised  of  lands  in  right  of  his  wife,  they  both  join  in 

exchange  of  those  lands  with  a  stranger  for  other  lands,  which 
exchange  is  executed;  then  the  husband  and  wife  alien  the 
lands  taken  in  exchange  by  fine  :  two  judges  held,  the  wife  after 
the  husband's  death  might  well  enter  into  her  own  lands,  not- 
withstanding the  fine  which  was  of  the  other  lands ;  and  re- 
sembled it  to  the  case  of  Dyer,  385.  where  the  husband  after 
marriage  made  a  jointure  to  his  wife,  and  then  they  both  levied 
a  fine  thereof  sur  coyimans  de  droit  come  ceo  que  il  ad  of  the  gift  of 
the  husband  ;  and  this  was  adjudged  no  bar  of  her  dower,  be- 
cause the  election  to  claim  joijiture,  or  dower,  is  not  till  after  the 
husband's  death  :  and  in  the  principal  case  judgment  was  given 
for  the  wife. 
Perk.  320.  If  lord  and  tenant  are  by  fealty,  and  1 2d.  rent,  and  the  lord 

{a)  But,  if  the  takes  a  wife,  and  after  purchases  the  tenancy  in  fee,  and  dies;  his 
escheat^ by  the  ^^'^*^  ^^^h  election  to  be  endowed,  either  of  the  seignory  or  the 
act  of  God,  as  tenancy,  because  her  husband  was  seised  of  both  during  the  co- 
by  the  death  of  verture.  So,  for  the  same  reason,  if  the  husband  seised  of  a 
"/"lu"^'  ^^^  rent-charge  in  fee  purchase  the  land  whereout  the  rent  is  issuing, 
dowerof^the  ''^"^^^  <^''^  5  his  wife  at  her  election  may  be  endowed  either  of  the 
tenancy  only,  h'md,  or  of  the  rent,  and  the  husband  being  seised  of  both, 
Perk.  321.  during  the  coverture,  cannot  by  his  own  (a)  act  alter  the  wife's 
The  reason  dower, 
is,  because 

the  seignory  is  determined,  during  the  coverture  by  act  of  law,  and  it  is  not  any  disadvantage 
to  the  wile  to  be  endowed  of  the  tenancy,  for' if  she  be  put  out  of  possession  of  part  or 
all,  by  more  ancient  title,  the  seigniory  shall  be  revived  in  part  or  in  ail,  &c.     Ibid. 

Perk.  324.  If  the  husband  seised  of  lands  in  fee  makes  a  feoffment  thereof 

to  a  stranger  in  fee,  rendering  to  him  and  his  heirs  3  s.  rent, 
with  clause  of  distress,  and  dies,  and  the  feoflee  endows  the  wife 
of  the  feoffor  of  the  third  part  of  the  land  lor  her  dower,  she 
shall  hold  it  discharged  of  any  rent,  and  the  whole  rent  shall 
issue  out  of  the  residue  of  the  land,  because  the  wife  shall  be  en- 
dowed of  the  best  possession  of  her  husband  during  the  cover- 
ture; and  the  husband  had  the  land  discharged  of  the  rent  after 

1 2  the 
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rlie  coverture ;  and  yet  because  he  had  also  an  estate  in  the  rent 
during  the  coverture,  it  seems  she  may  be  endowed  of  that,  if 
she  think  fit,  and  waive  her  dower  of  the  land  ;  but  the  rent  re- 
served on  the  feoffment  is  no  more  a  bar  to  her  to  demand 
dower  of  the  land,  than  if  none  at  all  had  been  reserved,  if  she 
chooses  the  land. 

In  some  cases,  a  woman  shall  be  endowed  a-ncw;  as,  where  Perk.  419, 
the  lands,  Sfc.  assigned  to  her  for  dower,  are  lawfully  evicted  ^-  N.  B.  149. 
by  elder  title ;  and  therefore,  if  one  be  seised  of  two  acres  by       '  ^^^'  ^^^' 
good  title,  and  another  by  disseisin,  and  marry,  and   die,  and 
his  wife  be  endowed  of  the  acre  had  by  disseisin,  and  after  the 
disseisee  enter  into  the  said  acre,  now  she  shall  be  endowed  of 
the  third  part  of  the  two  remaining  acres.     So,  if  the  disseisee 
in  sucli  case  had  recovered  the  acre  against  the  wife,  she  should 
have  been  endowed  of  what  remained,  and  the  entry  or  recovery 
being  by  title  paramount  to  her  title  of  dower,  it  is  as  if  her 
husband  had  never  been  seised  thereof;  and  therefore  she  shall 
only  recover  the  third  part  of  what  is  left,  and  not  a  full  recom- 
pence  for  the  acre  lost. 

If  one  seised  of  two  acres  in  one  county  marries,  and  enfeoffs  Perk.  321,  Ro. 
a  stranger  of  one  acre  with  warranty,  and  hath  issue,  and  dies,  Abr.  684. 
and  the  issue  enters  into  the  other  acre,  and  the  wife  brings  ^^ook,  65. 
tlower  against  the  feoffee,  who  vouches  the  issue  as  heir,  and  he  ^ 
loses  by  default ;  and  thereupon  the  wife  hath  a  conditional  judg- 
ment, viz.  against  the  vouchee  if,  4'C.  and  the  demandant  sues 
execution  against  the  heir,  and  after  is  evicted  by  elder  title ; 
she  shall  have  a  scire  facias  upon  the  first  recovery  against  the 
tenant,  to  be  endowed  of  the  two  parts  left.     Also,  upon  such 
eviction  she  may  be  endowed  de  novo  against  the  heir.     And  the 
same  law,  if  the  endowment  was  in  Chancery. 

As  to  the  das  de  dote,  if  there  be  grandfather,  father,  and  son,  Perk.315,316. 
and  the  father,  or,  after  his  death,  the  son  endow  the  grand-  4  Co.  12a. 
mother,  the  mother  shall  not  be  endowed  of  the  grandmother's  ^^B  V^^^' 
thirds  after  her  decease,  because  the  grandmother's  dower  de-  Ro.  Abr.  677. 
feats  the  descent  to  the  father,  and  by  consequence,  the  father  Co.  Litt.  31. 
was  seised  of  no  more  than  two-thirds  of  that  land ;  and  there-  42.  »• 
fore  the  wife  of  the  father  was  entitled  to  a  third  of  these  two- 
thirds  only,  and  no  more.    But,  if  the  grandfather  had  enfeoffed 
the  father  of  the  whole  land,  and  died,  and  the  grandmother 
had  been  endowed,  either  by  recovery  or  assignment,  there  the 
mother  should  be  endowed  of  the  grandmother's  third  after  her 
decease,  because  by  the  feoffment  the  father  was  seised  of  the 
whole  estate,  which  gave  a  title  to  his  wife  to  be  endowed  of  that 
whole  estate :  and  though  the  grandmother  recovered  one-third 
out  of  that  estate  during  her  life,  yet  such  recovery  doth  not 
defeat  the  operation  of  the  livery,  since  by  that  conveyance  the 
reversion   of  that  thiz'd  is  claimed;  and,  by  consequence,  the 
mother  shall  be  endowed  of  that  third  when  it  falls  in  possession, 
^ince  the  father  was  actually  seised  of  it  during  the  coverture, 
by  virtue  of  such  livery.     If  there  be  grandfather,  father,  and 
son,  and  the  two  first  die,  and  the  mother  be  endowed  by  the 

son 
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son  of  a  tliird  part  of  the  whole,  either  by  assignment  en  paiSf 

or  upon   a  recovery  in  a  writ  of  dower,  and  the  grandmother 

bring  a  writ  of  dower  against  the  mother,  and  recover,  she  leaves 

the  reversion  in  her ;  for  the  dower  was  vested  in  the  mother  by 

the  assignment  or  recovery,  and  is  only  defeated  during  the  life 

of  the  grandmother,  whose  estate  as  to  the  mother  is  less  than 

her  own  estate ;  and,  therefore,  the  reversion  is  in  the  mother, 

and  she,  after  the  grandmother's  death,  may  enter  into  that 

third  recovered  from  her:  and  by   consequence,  the  heir  may 

re-enter  into  the  second  dower  assigned  to  the  mother,  upon 

such  recovery  against  her  by  the  grandmother ;  for  she  cannot 

have  both. 

Ro.  Abr.  677.       A.  seised  of  land  marries  B.,  and  aliens  to  C,  who  marries 

Z).,  and  then  aliens  to  E.  and  dies,  and  after  D.  is  endowed,  and 

then  B.  hath  dower  assigned  to  her  of  the  third  part  of  all  the 

lands,  and  brings  a  prcccipe  thereof  against  Z).,  who  vouches  to 

warranty  £.,  who  counterpleads  upon  the  matter,  and  says  that 

D.  ought  not  to  be  endowed,  quia  non  potest  habere  dotem  de 

dote ;  and  adjudged  accordingly. 

Kitchens  v.  [Lands,  subject  to  a  title  of  dower,  were  devised  to  a  person 

Hitchens,         jj^  ^-^^  ^^,\^^  ^^Ij^j  leavinii;  a  widow  ;  this  widow  sued  for  her  dower, 

and  recovered  a  third  part  of  the  whole  without  any  regard  to 

the  title  of  dower  in  the  widow  of  the  testator,  who  did  not  put 

her  claim  in  suit.     It  was  holden  by  the  court,  that  the  testator's 

widow  not  having  recovered  her  dower,  it  was  to  be  laid  out  of 

tlie  case,  and  the  dower  of  the  devisee's  widow  was  not  therefore 

to  be  looked  upon  as  dos  de  doie.J 


(F)  What  shall  be  a  Bar  of  Dower,  and  what  not: 
And  herein  of  Acts  done  or  snffered  by  the 
Husband  solely,  or  by  the  Husband  and  Wife 
jointly,  or  by  the  Wife  solely,  either  during  the 
Coverture,  or  after  :  And  herein  of  Elopement, 
and  Detinue  of  Charters,  or  Heir. 

3  Inst.  349.  TF  a  recovery  be  had  against  the  husband  by  collusion,  this  shall 
Pcrk.  376.  -■-  not  bar  the  wife  of  dower;  as,  if  the  recovery  be  by  con- 
fession or  reddition,  which  arc  always  understood  to  be  by  col- 
lusion, the  husband  always  acting  and  concurring  in  obtaining 
them.  But  it  seems  to  have  been  a  very  great  doubt  whether  a 
recovery  by  default  should  not  be  a  bar ;  and  the  better  opinion 
being  that  such  recovery  was  a  bar  at  common  law,  therefore 
the  statute  of  W.  2.  c.  4.  was  made,  which  ordains,  that  not- 
withstanding such  recovery  by  default,  4'C-  pleaded,  the  tenant 
shall  moreover  in  bar  of  the  dower  shew  his  right  to  the  tene- 
ments recovered;  and  if  it  be  found  that  he  had  no  right,  then 
shall  the  demandant  recover  her  dower,  notwithstanding  such 
recovery  by  default  against  her  husband. 

By 
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By  the  statute  W.  2.  c.  4.  it  appears,  that  if  the  recoverer  had  Perk.379,.380. 
right,  then  the  wife  is  barred;  therefore,  if  the  heir  of  the  dis-  Ro.  Abr.  681. 
seisor  be  in  by  descent,  and  the  disseisee  enter  upon  him,  and  band  make  "^' 
marry,  and  the  heir  of  the  disseisor  recover  by  default  or  reddi-  feoffment  in 
tion  in  a  writ  of  entry,  in  nature  of  an  assise,  and  the  husband  fee,and disseise 
die,  his  wife  shall  not  have  dower,  because  he  who  recovered  *'^^  feoffee, 
had  right  to  the  possession  by  the  descent :  aliter,  if  this  disseisin,  ^"'^^ 'l^^overs 
descent,  Sfc.  were  after  marriage,  because  the  husband  was  seised  at^ainst  him 
before  of  a  rightful  estate  during  the  coverture,  whereof  his  wife  the  wife  shall 
had  title  of  dower,  which  cannot  be  defeated  by  the  disseisin,  "*^'^  falsify  this 
descent,  and  recovery,  which  all  happened  during  the  coverture,  recti^^'b  t  "he 
may  say,  that  long  time  before  her  husband  was  seised,  que  lui  dower  poit,  &c.    Brook,  zz.  38, 

If  a  recovery  be  against  the  husband  by  verdict,  the  wife  shall  a  Inst.  349. 
not  falsify  in  the  point  tried ;  but  she  may  say,  that  he  might  ^^    ,  ^^** 
have  pleaded  a  better  plea,  viz.  a  release  of  all  actions,  or  oi\,-^f^Yerk^'-^B^, 
all  the  right  of  the  demandant ;  or  she  may  confess  and  avoid  which  seems 
the  recovery,  but  cannot  falsify  in  the  point  tried  against  her  cojit. 
husband. 

If  in  a  prcecipe,  brought  against  the  husband,  he  loses  upon  a  Brook,  26. 

dilatory  plea,  as  upon   non   tenure,  jointenancy,   misnomer  of  Perk. 381. 385, 

the  town,  S^-c.  the  wife  may  falsify  upon  a  writ  of  dower  brought,  ^^         .  '^" 

by  shewing  that  the  demandant  had  no  right.     But,  if  he  had  cessavit  shall 

right,  she  cannot  falsify  the  recovery,  by  shewing  that  her  hus-  bar  the  wife, 

band  might  have  pleaded  jointenancy,  misnomer,  ^r.  for  these  Perk.  389.    If 

"Would  have  been  only  in  abatement  of  the  writ,  and  make  no-    ]?  husband 
,1  .  ,        .    ,        "^ -r,         •,.     1         1  1         1         11        1  aliens  in  mort- 

thmg  to   the  riglit.     But,  it  she  shews  that  lier  husband  was  n^^j^   jj,.j  tj,e 

tenant  of  the  land  recovered,  and  that  the  demandant  had  no  lord  enters,  i^k, 

right  or  cause   of  action,  but  jointly  with   a  stranger,  which  whether  tliis 

stranger  by  deed  in  cur.  prolat.  released  all  his  right  to  the  hus-  ^e  a  good  bar? 

band  before  the  action  brouijht ;  this  is  a  ijood  falsification  of  the  ' 

recovery  tor  one  moiety  of  the  land  recovered. 

If  the  husband  levy  a  fine  with  pi'oclamations  of  his  lands,  2  Co.  93. 

and  die,  his  wife  is  bound  to  make  her  claim  within  five  years  \°^^'^'  '^'^'  99* 

after  his  death;  otherwise  she  shall  be  debarred  of  her  dower;  fj^i,  j^ 

for  though  her  title  of  dower  was  not  consummate  at  the  time  Moore,53.639. 

of  the  fine  levied,  yet,  it   being  initiate  by  the  marriage  and  Dyer,  224. 

seisin  of  the  husband,  the  fine  begins  to  work  upon  it  presently  '  p ''vf^'  , 

after  the  husband's  death ;  and  if  she  does  not  claim  it  within  *  „°'i]  ^^ii\,?.l 
f,  f  1  409'  "'^  against 

five  years  after,  she  shall  be  barred.  Plow.  373. 

Vide  3  Leon.  50.,  by  which  it  appears,  that  though  she  brought  her  writ  of  dower  within  five 
years,  yet  because  she  did  not  pursue  it  till  after  six  years  were  past,  it  was  adjudged  that  she 
could  not  by  a  new  writ  revive  her  ancient  claim,  which  was  barred  by  the  five  years  lapsed 
after  the  husband's  death;  and  it  was  held,  that  assignment  of  dower  in  the  court  of  ward$ 
was  no  sufficient  claim  of  dower,  because  she  could  not  have  a  writ  of  dower  there. 

If  the  husband  and  wife  join  in  levying  a  fine,  or  suffering  a  Eare  v.  Snow, 
common  recovery,  this  shall  bar  her  of  her  dower  totally,   be-  Plow.  515. 
cause  in  both  cases  she  is  examined  upon  record  by  the  judges  p°  ^^.59* ''' 
as  to  her  consent;  and  she  having  nothing  in  the  lands  in  her  Brook,  77, 
own  right,  her  joining  in  such  acts  can  be  to  no  other  purpose 
but  to  bar  her  dower.     But,  if  the  husbajid  be  seised  in  fee,  and 

Vol.  II.  3  B  a  stranger 
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a  stranger  levy  a  fine  to  liim  nnd  his  wife  .^?//-  conusance  de  droit 

come  ceo,  S^c.   of  these  lands,  and  the  husband  and  wife  grant 

and  render  the  same  lands  to  the  stranger  and  his  heirs;  it  seems 

the  wife  shall  not  be  barred  of  her  dower,  because  she  is  not 

examined  in  this  case,  as  she  is  in  the  other;  and  therefore,  if 

this  fine  siir  grant  Sf  render  be  pleaded  in  bar,  she  may  say  that 

she  had  nothing  in  the  lands  at  the  time  of  the  fine  levied. 

Biilst.  173.  If  -V  jointure  be  made  to  the  wife  during  the  coverture,  and 

Leon.  285.        j^j-jpj,  ^j^g  husband  and  wife  lew  a  fine  thereof;  yet  this  is  no 

Dyer   '??o.  ,  *  •  *^ 

'  bar  to  her  dower  of  any  other  lands  of  her  husband's,  because 

the  jointure  being  made  after  the  marriage,  she  had  election 

after  the  death  of  the  husband  to  refuse  it,  and  clahn  dower, 

and  not  before;  and  then  llic  fine,  levied  of  the  jointure  before 

her  time  for  election  of  dower  was  come,  can  be  no  bar  to  her 

electing  of  dower  when  it  is  come. 

Perk.  350.  If  a  woman  takes  a  lease  for  life  of  her  husband's  lands  after 

F.N.B.  149.     his  death,  she  shall  have  no  dower,  because  she  cannot  demand 

Moore,  31.  It    -^  against  herself;  and  if  she  takes  a  lease  for  years  only,  yet  she 

lessor  marries  "  .  »  ''     '' . 

the  lessee  for     shall  not  sue  to  have  dower  during  these  years,  because  it  was 

years,  and  dies,  her  own  act  to  suspend  the  fruit  and  effect  of  her  dower  during 

It  is  said  she     that  time. 

shall  have 

dower  durinj;  the  term  ;  but  it  should  seem  she  can  have  no  fruit  thereof  till  the  term  ended, 

she  having  the  whole  already  for  years,  unless  upon  recover}-  of  dower  the  term  be  merged 

for  the  third  part  so  recovered  in  dower. 

Perk. 352,353.  If  lands  are  <jivcn  to  the  husband  and  wife,  and  to  the  heirs 

Th    ^\^\  '  ^^  ^^^^  husband,  who  dies,  the  wife  may  disagree  to  this  estate 

this  contri-  niade  during  the  coverture,  and  then  it  will  be  an  estate  to  the 

vance  all  wo-  husband  and  his  iicirs  ah  initio,  and  so  siie  shall  have  her  dower 

men  may  be  thereof.     But,  if  the  estate  be  made  to  the  husband  and  the 

defeated  ot  ^^j^-^.  j-^^j.  ^j^^,  |jj-^  ^j-  ^j^^  in,sl,and,  remainder  to  the  ri<rht  heirs  of 

then-  dower  as  ,      ,       ,         1     •       ,        ,  ,                   ,                        •        1  •                i  • 

to  estates  pur-  ^'"^'  nu!>band.   It  should   seem   she   cannot  ni  this  case  disagree, 

cha'^ed  after      because  the  estate  upon  the  husband's  death  is  determined  and 
the  marriage.     g,,ne. 

By  the  common  law,  a  woman   could   not  be  barred  of  her 

dower  by  any  assignment  or  assurance  to  her  of  other  lands,  or 

of  a  rent  issuing  out  of  other  lands,  whereof  slie  was  not  dow- 

able  (except  in  the  case  of  dower  ad  ostium  ecclcsite,  or  ex  assensu 

patris);  lor  though  sucli  assignment  or  assurance  were  made  by 

the  husband   bcloie  UKuriage  or  after,  or  by  the  iieir  after  his 

4  Co.  I.  Ver-  death ;  and  thty  were  expressly  saitl  to  be  in  full  bai*  and   re- 

non's  case.        compence  of  her  dower;  yet  might  she  recover  her  dower  not- 

lltt'^A.'-xe  ^   withstanding;  for  she  having  a  right  to  be  endowed  of  the  third 

Brook,  97.        part   of  all   her  husband's  lands  vested  and  fixed  in  her  imme- 

sBrownl.  132.  diately  u))on  the  marriage,  and  the  husbantls  seisin  thereof,  this 

right,  like  all  others,  could  not  be  transi'crred  or  extinguished, 

but  by  a  release  thereof;  and  if  no  such   release  were  made,  it 

continued  still  hi  being,  for  want  of  the  proper  means  to  destroy 

it ;  and  if  it  still  existed,  her  remedy  was  open  to  recover  and 

reduce  it  into  possesisioii. 

One 
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One  devises  lands  to  his  wife  during  her  widowhood,  and  Moore,  31, 
dies,  the  wife  enters    under  the  will,    and  afterwards   marries  Co.Litt.  36.b. 
again,  and  brings  dower;  and  this  devise  was  pleaded   in  bar;  fa ua better 
and  it  was  held  no  bar.      i  st,   Because  a  will  imports  a   con-  reason  than 
sideration  in  itself,  and  cannot  be  averred  to  be  in  bar  of  dower,  this  is,  that 
without  it  be  so  expressed  («).     2dly,  Dower  cannot  be  of  less  the  whole  of  a 
estate  than  for  life.     And  a  third  reason   maybe,  because  her  ino- lands  must 
right  cannot  be  barred  by  collateral  recompence.  be°in  writing, 

and  no  averment  ought  to  be  taken  out  of  the  words  of  the  will.  4  Co.  4.  a.  —  According  to 
the  report  of  this  case  by  Moore,  it  was  holden  by  Weston  and  Benlows  J.  against  Dt/er  J. 
that  the  devise  was  a  bar  of  dower.] 

II  Wl)ere  a  provision  in  bar  of  dower  was  made  for  the  wife  3  Leon.  272. 
after  marriage,  and,  consequently,  she  was  not  bound  to  accept 
it;  it  was  holden,  that  if  she  agreed  to  such  a  provision  by  en- 
try after  the  death  of  her  husband,  she  might  be  barred  in  a 
writ  of  dower  by  plea  "  giiod  intrando  agrcaviV  By  the  entry 
she  made  her  election,  and  the  election  bound  her,  though  the 
agreement  did  not.y 

In  ejectment  the  case  was,  that  a  man  devised  his  land  to  his  Gosling  v. 
wife  till  his  daughter  M.  sliould  arrive  at  the  age  of  19  years,  Warburton, 
and  after  to  M.  in  tail,  remainder  over  in  fee,  and  devised  ^'^^'  ^^^'  ^**' 
farther  that  M.  should  pa}-  after  her  age  of  19  years,  to  his  wife 
1 2/.  per  anmnn  in  recompence  of  her  dower ;  and  if  she  failed 
in  payment,  that  then  his  wife  should  have  the  land  for  her  life : 
the  wife,  before  the  daughter  came  to  the  age  of  1 9,  brought  a 
writ  of  dower,  and  recovered  a  third  part,  and  after  the  daughter 
came  to  19,  and  for  non-payment  of  the  \il.  the  mother  en- 
tered ;  and  the  question  was,  whether  her  entry  was  lawful  ?  It 
was  argued  that  it  was,  and  that  by  bringing  her  writ  of  dower 
she  had  not  waived  the  benefit  to  have  the  lands  by  the  de- 
vise, because  then  she  had  no  title  to  it,  but  her  title  accrued 
after  for  non-payment  of  the  1 2/.  But,  it  was  adjudged,  that 
she  having  recovered  a  third  part  in  dower,  she  should  not  have 
the  rent  by  the  will ;  for  it  is  against  the  intention  of  the  will 
that  she  should  have  both,  and  the  acceptance  of  one  is  a  waiver 
of  the  other. 

One  seised  of  lands  in  fee  held  in  socage,  and  of  other  lands  in  Dyer,  320. 
tail  held  in  capite,  devises  by  will  in  writing  the  third  part  of  all  4  Co.  4. 
his  lands  to  his  wife  in  recompence  of  her  dower,  and  dies  ;  she 
enters  into  the  third  part  of  the  fee-simple  lands  without  bring- 
ing  her  writ  of  dower ;  and  held,  that  she  was  barred  from 
claiming  any  more. 

A  man  marries  an  orphan  of  London  who  had  a  great  portion  Phaesant's 
in  the  orphan's  court  there ;  the  husband  dies  before  taking  it  ^^^^^  a  Ventr. 
out,  but  makes  his  will,  and  devises  this  money  to  his  wife,  pro-  Ca?i8i.  S.C. 
vided  that  she  should  not  claim  her   dower ;   and  yet  after  his 
death  she  brought  her  writ  of  dower ;  and  thereupon  a  bill  was 
brought  in  Chancery  to  compel  her  to  release  her  dower,  or  re- 
nounce the  devise,  and  for  an  injunction  in  the  mean  time;  but 
to  no  effect,  the  money  belonging  to  her  in  her  own  right,  by 
the  custom,  for  want  of  the  husband's  altering  the  property 

3  B  2  thereof: 
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(a)  If  lands,  thereof;  and  though  he  had,  yet  it  was  admitted  it  would  have 
money,  goods,  ^^^^^  j^^  ^^^j,  ^^  dower,  being  totally  collateral  thereto,  though  it 
vised  to  a  should  seem  she  would  in  such  case  have  {a)  forfeited  the  money 
woman,  with-    by  suing  for  dower. 

out  saying  in  lieu  or  satisfaction  of  dower,  <Src.  the  wife  shall  have  both,  because  a  devise  implies 
a.  oonsideiation ;  but,  if  it  be  said  in  lieu  or  recompence  of  dower,  there  the  wife  cannot  have 
both,  but  may  waive  which  she  pleases ;  and  this  has  been  often  adjudged  in  Chancery. 
Axtel  V.  Axtel,  2  Chan.  Ca.  24.  Lawrence  v.  Lawrence,  j  Vcrn.  365.  i  Eq.  Ca.  Abr.  a  18, 
S.  C.  2  Freem.  Rep.  234.  S.  C.  i  Br.  P.  C.  591.  S.  C.  Lemon  v.  Lemon,  Vin.  Abr.  tit. 
Devise,  (T.  c.)  pi.  45.  Hitchin  v.  Hitchin,  Pr;  Ch.  13.^.  Gallon  v.  Hancock,  2  Atk.  427. 
Tinney  v.  Tinney,  3  Atk,  8.  Incledon  v.  Northcote,  id.  436.  Ayrcs  v.  Willis,  i  Ves.  230. 
Charles  v.  Andrews,  9  Mod.  152.  Broughton  v.  Errington,  7  Br.  P.  C.  12.  [However,  not- 
withstanding these  cases,  devises  have  been  frequently  deemed  a  '^atisfattion  of  dower,  where 
the  will  has  been  silent,  on  account  of  strong  and  special  circumstances ;  as,  M'here  allowing 
the  wife  to  take  a  double  provision  would  be  inconsistent  with  the  dispositions  of  the  will. 
Arnold  v.  Kcmpstead,  Ambl.  466.  and  i  Br.  Ch.  Rep.  292.  Villareal  v.  Lord  Galway,  Ambl. 
682.  and  I  Br.  Ch.  Rep.  itbi  siqrr.  Jones  v.  Collier,  Ambl.  730.  Wake  v.  Wake,  3  Br.  Ch. 
Rep.  255.  Boynton  v.  Boynton,  i  Br.  Ch.  Rep.  445.  In  such  case  the  widow  must  make  her 
election.  But  she  shall  not  be  put  to  this  election,  unless  there  be  a  declaration  plain,  or  a 
clear  incontrovertible  result  from  the  will  that  the  testator  meant  that  she  should  not  take 
both.  Foster  V.  Cooke,  3  Br.  Ch.  Rep.  347.  French  v.  Davies,  2  Ves.  jun.  572.  Nor  shall 
she  in  any  case  be  obliged  to  make  her  election  till  tlie  account  be  taken,  and  it  appeal"  out 
of  what  estates  she  is  dowable.  Boynton  v.  Boynton,  ubi  supr.  nor  shall  she  be  precluded 
from  making  it  by  having  accepted  an  annuity  for  three  years  under  the  will,  she  during  that 
time  having  claimed  both  her  dower  and  the  annuity.  Wake  v.  Wake,  7ibi  supr.]  (|The  law 
upon  this  point  is  so  clearly  stated  by  Lord  Redcsdale  in  giving  judgment  in  Birmingham  v. 
Kirwan,  that  I  shall  extract  the  passage  from  the  report  of  that  case:  —  The  principle, 
that  the  wife  cannot  have  both  dower  and  what  is  given  in  lieu  of  dower,  is  acknowledged, 
both  in  law  and  in  eqiuty,  and  the  only  question  in  these  cases  is  whether  the  pro- 
vision alleged  to  have  been  given  in  satisfaction  of  dower,  was  so  given,  or  not.  If  the 
provision  results  from  contract,  the  question  will  be  simply,  whether  that  was  part  of 
the  contract.  But,  if  the  provision  be  voluntary,  a  pure  gift,  the  intention  must  either 
be  expressed  in  the  form  of  the  gift,  or  must  be  inferred  from  the  terms  of  it.  It  ii 
however  to  be  collected  from  all  the  cases,  that  as  the  right  to  dower  is  in  itself  a  clear 
legal  right,  an  intent  to  exclude  that  right  by  voluntary  gift  must  be  demonstrated, 
either  by  express  woixls,  or  by  dear  and  manifest  implication.  If  there  be  any  thing  am- 
biguous or  doubtful,  if  the  court  cannot  say,  that  it  was  clearly  the  intention  to  exclude, 
then  the  averment  that  the  gift  was  made  in  lieu  of  dower  cannot  be  supported;  and  to  make 
a  case  of  election,  that  is  necessary,  for  a  gift  is  to  be  taken  as  pure,  until  a  condition  ap- 
pear. This  would  seem  to  be  the  ground  ot'  all  the  decisions.  Hilchin  v.  Hitchin,  {ubi  supra,) 
proceeds  clearly  on  this  gronnd,  and  all  the  cases  seem  to  have  followed  it;  and  the 
only  question  made  in  all  is,  whether  an  intention  not  expressed  by  apt  words  could  be  col- 
lected from  the  terms  of  the  instrument.  Cases  of  this  description  can  be  used  only  to  assist 
the  judgment  of  the  court  in  deciding  whatniny  be  deemed  sufficient  manifestation  of  intention  ; 
and  the  result  of  all  the  ciises  of  implied  intention  seems  to  be,  that  the  instrument  must 
contain  some  provision  inconsistent  with  the  assertion  of  a  right  to  demand  a  third 
of  the  lands,  to  be  set  out  by  metes  and  bounds,  t'v'c.  'J'hat  is  the  ground  on  which  Lord 
Camden  decided  the  case  of  Villarrnl  v.  Lord  (Jcdwaij,  Am!)l.  682.  i  Br.  Ch.  Rep.  292.  notes, 
8.  C.  the  claim  of  the  nnnuity  was  considered  as  utterly  inconsistent  with  the  claim  of  dower ; 
the  directions  in  the  will  with  respect  to  the  n);ui:igement  of  the  whole  estate,  the  payment 
of  the  annuity,  and  the  accunudation  during  the  minority  of  the  child,  were  inconsistent  with 
the  setting  out  a  third  j)art  of  the  estate  by  metes  and  bounds;  and  therefore  his  lordship 
thought  the  implication  manifest,  that  the  testator  did  intend  the  annuity  as  a  provision  in 
lieu  of  dower.  Per  Lord  Rcdcadnir,  in  Birmingham  v.  Kirwan,  2  Sch.  and  Lefr.  45 j. 
bee  also  Pitt  V.  Snow  den,  before  \An\\  Hardivir/a-,  1  Br.  Ch.  Rep.  292.  Pearson  v.  Pear- 
son, id.  ibid.  Arnold  v.  Kempstead,  Ambl.  466.  and  i  Br.  Ch.  Rep.  292.  Jones  v.  Collier, 
Anibl.  730.  Boynton  V.  Boynton,  i  Br.  Ch.  Rep.  445.  Wake  v.  Wake,  3  Br.  Ch.  Rep. 
255.  Foster  V.  Cooke,  zrf.  347.  Middleton  v.  Cater,  4  Br.  Ch.  Rep.  409.  Estcourt  v.  Est- 
court,  I  Cox's  Rep.  20.  Thompson  v.  Nelson,  id.  447.  Strahan  v.  Sutton,  3  Ves.  249. 
Couch  V-  Stratton,  4  Ves.  391.  Greatorcx  v.  Car}^  6  Ves.  615.  Chalmers  v.  Storil,  2  Ves. 
and  Beam.  222.  .  Walker  v.  Walker;  i  Ves.  54.  Wardc  v.  Warde,  Ambl.  299.  Garthshore 
V.  Chalie,  10  Ves.  20.  Birmingham  v.  Kirwan,  2  Sch.  and  Lefr.  444.  Lord  Dorchester  v. 
Earl  of  Effingham,  Coop.  319.  It  seems  to  be  now  settled,  after  a  very  considerable  difference 
of  opinion,  that  a  gift  of  a  rent-charge  to  a  wife  out  of  the  very  estate  in  which  she  claims  dower, 
^vill  not  let  in  the  presumption  that  the  husband  meant  t9  exclude  her  from  taking  iier  dower; 
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Pearison  v.  Pearson,  ubi  supra.  Foster  v.  Cooke,  zibi  supra.  Strahan  v.  Sutton,  vhi  supra;. 
Greatorexv.  Cary,  nbi  supra,  nor  will  the  gilt  of  an  annuity  out  of  a  fund  composed  ot  the 
produce  to  arise"  by  sale  of  the  real  and  personal  estates  mixed  together,  have  that  effect.' 
French  v.  Davics,  %  Ves.  jun.  572.II 

A  woman  had  title  to  dower  of  lands,  whereof  one  is  tenant  i  Co.  112  b. 
for  life,  remainder  to  another  in  fee;  the  woman  releases  to  the  g*^^  ""^'^  ^ 
remainder-man   all  her  right  of  dower:  this  is   a  good  bar  in   EjuardAl- 
dower  brought    ajrainst  the  tenant  for  life,  tliouoh  she   had  no  tham's  case, 
present  cause  of  action  against  him  in  the  remamder,  till  al- 
ter the  death  of  the  tenant  for  life.     So,  of  a  release  to  tenant 
for  life,  he  in  the  reversion  or  remainder  siiall   take  advantage 
thereofj  because  her  dower  accrues  not  only  out  of  the  estate  for 
life,  but  also  out  of  the  reversion  or  remainder,  and  both  as  to 
her  make  but  one  estate ;  so  that  if  she  discharges  either,  she  dis- 
charges the  whole. 

In  dower  the  tenant  pleads  a  release  from  the  demandant  to  Cro.  Ja.  151. 
such  a  one  tenant  in  possessioneienemenfor.  j:>rcecIicL  exist  en.,  and 
because  not  said  that  he  was  tcnens  liberi  tenementi,  it  was  held 
no  plea;  and  adjudged  for  the  demandant;'  for  a  release  of 
dower  to  tenant  for  years,  or  at  will,  can  be  no  bar  of  dower, 
because  she  cannot  demand  it  against  them. 

If  a  woman  pretends  ho^^eXi  en&ient   by  her  husband,  when  a  Inst.  436. 
in  truth,  she  is  not,  by  which  the  heir  is  disturbed  of  his   in-  ^ay^dmS 
heritance;  she  shall  lose  her  dower  if  she  acknowledge  it  before  ^^  ^^^^^  ji5_ 
the  justices.  tinctions,  that 

it  is  hard  to  make  law  of  it,  as  it  is  put,  and  harder  yet,  that  it  should  be  a  bar  of  her  just 
right.     And  see  the  writ  de  ventre  inspiciendo. 

By  the  custom  of  some  places  the  wife  shall  be  barred  of  her  ^'^^'J^'  3o.  b 
dower,  if  she  receives  part  of  the  money  for  which  her  husband  ji[°Custoras 
sold  the  land,  whereof  she  was  otherwise  dowable.     So,  by  the 
custom  of  some  places,  if  a  widow  marries,  she  shall  have  no 
dower  of  her  second  husband's  lands. 

As  to  elopement,  this  was  no  bar  of  dower  at  the  common  alnst.43j-. 
law  ia),  though  a  divorce  were  sued  and  obtained  for  the  adul-  p\  g  "/^o^ 
tery*  but  now  by  the  {b)  statute  of  W.  2.  c.  34.  it  is  expressly  -^^  Abr.680. 
provided  that  in  such  case  the  wife  shall  lose  her  dower ;  and  («)  [Nor  is  a 
though  she  does  not  go  awav  sponte,  but  is  taken  against  her  jointure  now 
will,  yet,  if  after   she  consents  and  remains  with  the  adulterer,  g^j^pg^JJe^t  ^^r 
she  shall  lose  her  dower;  for  the  remaining  with  him  without  re-  adultery. 
conciliation  is  the  bar  of  dower,  not  the  manner  of  going  away.  Sidney  v. 

Sitlney,  3  P. 
Wms.  268.  Neither  will  the  circunistance  of  a  wife's  liviu-];  separate  from  her  husband  in 
adultery  prevent  a  court  of  equity  from  decreein;:  a  specifick  execution  of  articles  in  her  fa- 
vour. Blount  V.  Winter,  in  Cane."  J(/(5/  19.  1781,]  ||citedin  Mr.  Cox's  note,  3  P.  Wms.  zjy. 
"Where  a  bill  was  filed  by  a  married  woman,  claiming  under  a  bond  given  by  her  husband  to 
a  trustee  for  her  separate  maintenance,  and  admitted  to  have  been  tlestroyed  by  the  hus- 
band and  trustee,  by  reason  of  subsequent  acts  of  adultery,  the  bill  was  retained,  with 
liberty  to  the  widow  "to  bring  an  action  on  the  bond.  Seagrave  v.  Seagrave,  13  Ves.  439. || 
(b)  The  words  of  the  statute  are  si  uxor  sponte  rdinqueret  virum  suum,  et  abierit  et  moretur 
cum  adultcro  suo,  amittat  in  pcrpetuum  actionem  petendi  dotem  suam,  qucr  ei  compctere  poxset  de 
tenementis  viri  sui,  si  super  hoc  convincatur,  nisi  vir  suus  sponte  et  absq  ;  coerfiouc  ecclesicE  earn 
reconcUief,  et  secum  cohabit  are  permittat,  in  quo  casu  restituatur  ei  actio.  1  ide  Dyev,  107.  a 
precedent  of  such  elopement  pleaded,  and  issue  taken  upon  the  reconciliation  of  the  husband, 
and  there  held,  that  the  defendant  cannoi^  give  iu  evidence  any  other  elopement  but  that 
pleaded. 
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Perk.  354. 

Brook,  12. 

cont. 

Ro.  Abr.  68o. 

3  Inst.  136. 

Co.  Litt.  3a. 

13  Co.  23. 

If  she  elope, 

and  live  in 

adultery  on 

any  other  the 

manors  or 

lands  of  her  husband,  she  shall  lose  her  dower.     3  Inst.  436.     But  vide  Perk.  ^55.    F.  N.  B. 

150.     Ro.  Abr.  680.  cont.     For  the  husband  is  to  take  care  that  none  such  live  there.     If  the 

husband  be  reconciled  by  church  censures,  yet  she  shall  lose  her  dower.     Ro.  Abr.  680. 

*  Co.  Litt.  does  not  warrant  this  part  of  the  position. 


If  a  woman  be  ravished,  and  remain  with  the  ravisher  against, 
her  will,  she  shall  not  lose  her  dower ;  but,  if  after  such  ravish- 
ment she  consent  to  remain  with  him,  she  shall  lose  it.  So,  if 
she  voluntarily  ffo  away  from  her  husband,  though  she  remain  all 
her  lile-time  with  the  adulterer  against  her  will,  or  if  she  re- 
main not  with  him,  but  he  turn  her  away,  yet  shall  she  lose 
her  dower :  but,  if  she  be  reconciled  as  the  statute  ordains,  then 
she  shall  be  endowed,  though  the  husband  aliened  *  the  land  in 
the  mean  time. 


Dyer,  106.  in 
margine. 
4  Inst.  435. 
Ro.  Abr.  680. 


Green  v.  Har- 
vey, Ro.  Abr. 
680. 


9  Co.  17, 18. 

Plow.  85. 
Perk.  35  6. 360. 
5  Co.  75. 
Ro.  Abr.  679. 
Brook,  I.  4. 
39.  41.  47.  48. 
53- 57-  67- 
Hob.  39.  113. 
199.  Bendl. 
pi.  215.  Dyer, 
37.pl.  42.  230. 
pi.  52.     The 
reason  why 
such  detinue 
of  charters  is 
a  good  plea 
for  the  heir. 


If  a  man  grants  his  wife  with  her  goods  to  another,  and  she 
lives  with  the  grantee  all  the  lifetime  of  the  husband,  yet  she 
shall  lose  her  dower,  by  reason  of  living  with  him  in  adultery. 
And  where  such  a  grant  was  pleaded,  it  was  holden,  15/,  That 
the  grant  was  void.  2dhj,  Tliat  it  did  not  amount  to  a  licence; 
or  if  it  did,  that  it  was  void,  "idly,  Tliat  after  the  elopement 
there  shall  be  no  averment  admitted  quod  non  fait  adulterium, 
though  the  grantee  and  the  woman  married  after  the  husband's 
death.  And  though  in  this  case  they  brought  sentence  of  pur- 
gation of  the  adultery  from  the  spiritual  court,  yet  it  was  not 
allowed  against  such  presumption. 

If  the  husband's  relations  keep  him  from  his  wife,  so  that  she 
does  not  know  what  is  become  of  him,  and  give  out  that  he  is 
dead,  and  thereupon  procure  her  to  release  all  marriages  and 
interest  which  she  can  have  in  him  as  her  husband,  and  also  per- 
suade her  to  marry  again,  which  she  does  with  one  who  has 
notice  that  her  first  husband  is  alive,  but  she  herself  has  no 
notice  of  it;  though  she  lives  in  adultery  with  this  man,  and 
though  her  husband  be  not  out  of  the  realm,  nor  beyond  the 
seas,  so  that  she  ought  to  have  taken  notice  of  his  being  alive, 
yet  because  noii  rdiqnit  virum  sponte^  as  the  statute  says,  but 
by  persuasion  of  his  friends,  not  knowing  herself  but  that  he 
was  dead,  this  is  no  such  an  elo[>cment  as  will  bar  her  of  her 
dower. 

It  is  a  good  plea  in  bar  of  dower,  that  the  demandant  detains 
from  the  heirs  such  charters,  shewing  them  in  certainty,  unless 
they  are  in  a  bag  sealed,  or  box  locked  ;  and  then  it  is  suffi- 
cient to  say  that  she  detains  from  him  such  bag  or  box  of  char- 
ters. But,  if  the  bag  or  box  be  open,  then  the  defendant  must 
shew  the  charter  in  certain,  and  after  such  plea  he  must  add, 
that  if  she  will  deliver  them  to  him,  he  is,  and  always  hath 
been,  ready  to  render  her  dower.  Upon  this,  if  she  delivers 
them  to  him,  she  shall  have  judgment  for  her  dower  presently ; 
but,  if  she  deny  such  detainer,  and  it  be  found  against  her,  she 
shall  be  barred  for  ever.  And  it  is  to  be  observed,  ist.  That 
these  charters  ought  to  concern  the  land,  or  the  reversion  of  the 
land  whereof  dower  is  demanded.  2f//y,  That  such  detainer 
is  no  bar  of  dower  for  more  lands  than  the  charters  concern. 
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3^/^/,  That  none  can  plead  this  plea  but  the  heir,  and  not  a  seems  to  be, 
stranger,  who  is  tenant  of  the  land,  though  he  hath  the  charters  -ecause  the 
conveyed  to  him.  inheritance  by 

''  law  IS  cast 

upon  him  immediately  after  his  ancestor's  death,  without  any  act  of  his  concurring ;  and 
therefore  he  cannot  provide  against  the  injury  done  him  by  any  precaution  or  covenant  what- 
soever :  but  a  stranger,  who  comes  to  the  land  by  conveyance,  and  his  own  act,  ought  to 
take  care  to  have  all  the  deeds  and  writings,  necessary  for  the  defence  of  his  title,  delivered 
to  him  at  the  same  time,  or  to  secure  himself  by  proper  covenants ;  and  if  he  has  not  so 
done,  it  is  his  own  folly ;  and  he  shall  take  no  advantage  thereof  by  pleading  it  in  bar  of  the 
demandant's  right,  but  must  pursue  his  remedy  by  an  action  of  detinue,  &c.  In  what  cases 
the  heir  himself  shall  be  considered  as  a  stranger,  and  cannot  plead  detinue  of  charters,  vidr 
9  Co.  i8.     Perk,  258.    Dyer,  230. 

If  two  coparceners  are  of  land,  and  after  partition  made  be-  Perk.  359. 
tween  them  the  mother  brings  dower  against  one  of  them,  she 
[the  daughter]  may  well  plead  detinue  of  charters,  because  the 
charters  concern  her  inheritance,  though  they  do  also  concern 
her  sister,  who  both  make  but  one  heir. 

If  the  daughter  enter  into  the  land  after  her  father's  death.  Perk.  360. 
who  left  his  wife  ensient,  and  the  wife  bring  dower  against  the  ^^"-  ^^^^'-  6/9' 
daughter  as  heir,  she  cannot  plead  detinue  of  charters,  because  ^*'°"'^'  °- 
it  may  be  that  the  wife  is  cnsient  with  a  son,  who  will  be  heir, 
and  therefore  may  justly  detain  the  charters  for  him. 

Detinue  of  a  transcript  of  a  fine  is  iiot  a  sufficient  cause  to  Perk.  360. 
detain  dower,    because  another  transcript  may  be  had  in   the  ^°-  -^^^'-  ^79* 
treasury. 

Detinue  of  charters  is  no  good  plea  after  imparlance  :  resolved  Burdon  v. 

upon  a  demurrer  to  such  plea  in  the  court  o^  Durham,  and  con-  ^"'■'^'<^^»  *^'*>- 
£         1  V     (.•  •      r.   73  252.  Comb, 

nrmed  on  a  writ  01  error  in  B.  It.  jg,  g  q 

The  guardian  in  chivalry  may  plead  detinue  of  the  heir,  be-  Dyer,  230. 
cause  the  wardship  of  the  heir  belongs  to  him:  but  he  cannot  pl-i^-   Perk, 
plead  detinue  of  charters,  because  they  belong  to  the  hej'-  for  j{o"Abr*67Q. 
defence  of  his  inheritance.     And  the  reason  why  he  is  allowed  Brook,  47.  67. 
to  plead  detinue  of  the  heir  in  bar  of  dower  seems,  because  the  9  Co.  18, 19. 
writ  of  dower  lies  only  against  him  during  the  minority  of  the  ^f  H^V?^ 
heir ;  and  since  the  demandant  does  wrong  in  detaining  from     °'    '  '  "'^' 
him  the  wardship,  it  is  but  reasonable  she  should  be  delayed  of 
her  right  against  him,  till  she  restores  it;  and  therefore  he  con- 
cludes his  pica,  that  if  she  will  deliver  to  him  the  Avard,  he  hath 
been  and  still  is  ready  to  render  her  dower.    So,  if  the  wife  takes 
away  the  ward,  and  delivers  him  to  another,  so  that  the  guardian 
cannot  have  him,  this  is  a  good  cause  to  bar  her  of  her  dower. 
So,  if  the  fTuardian  comes  in  by  voucher,  he  may  plead  the  same 
plea.  And  this  is  a  good  plea  in  bar  of  dower  ad  ostium  tcdesi(B, 
or  ex  asscnsu  patris  ,•  if  the  wife  does  not  enter,  but  brings  her 
writ,  claiming  it  as  dower,  whereof  she  was  nomiiiatim  dotata 
by  her  husband.     And  in  these  cases  if  she  cannot  render  the 
ward   unmarried,   she  shall  lose  her  dower,   because  she  hath 
thereby  deprived  the  guardian  of  what  was  most  valuable,  viz. 
the  marriage  of  his  ward. 

If  a  woman,  as  mother  to  the  heir,   brings  him  up,  and  one  Perk.  363. 
claims  the  wardship  of  him  as  guardian  in  chivalry,  and  takes 
him  from  her ;  this  is  no  cause  for  the  rightful  guardian  to  detain 
her  dower,  because  she  was  not  in  fault. 
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Perk  363.  If  the  mother  takes  the  heir  out  of  the  possession  of  those  who 

had  the  education  of  hun,  and  they  retake  him,  so  that  she  can- 
not dehver  him  to  the  guardian,  this  is  a  good  cause  to  detain 
her  dower  for  the  wrong  done  in  the  eloignment  at  first,  when 
the  wardship  did  not  belong  to  her. 


1  Bl.  Comm. 
137.  More  V. 
Grice,  i  Ch. 
Ca.  125.  Co. 
Litt.  36.  b. 
4  Co.  2.  b. 


Gilb.  Uses, 
Sugden's  edit. 
48.321. 


(G)  Of  Jointures :  And  therein  of  their  Origin  ;  the 
Statute  of  27  H.  8.  ;  and  tlie  Rules  to  be 
observed  so  as  to  make  them  an  effectual  Bar 
of  Dower. 

HTHE  most  usual  method  of  barring  dower  at  present  is  by 
jointure,  which,  strictly  speaking,  signifies  a  joint  estate, 
limited  to  both  husband  and  wife;  but,  in  common  acceptation, 
extends  also  to  a  sole  estate  limited  to  the  wife  only,  and  is,  ac- 
cording to  Lord  Co/ce's  description,  "  a  competent  livelihood  of 
*'  freehold  for  the  wife  of  lands  or  tenements,  to  take  effect  prc- 
"  sently  in  possession  or  profit  after  the  death  of  the  husband, 
"  for  the  life  of  the  wife  at  least,  if  she  herself  be  not  the  cause 
*'  of  the  determination  or  forfeiture  of  it." 

A  woman,  as  we  have  seen  above,  was  not  dowable  of  a  use 
at  common  law ;  for  the  privilege  of  dower  was  only  to  free- 
holders' wives,  and  a  use  being  no  freehold,  was  not  within  that 
law,  and  the  Chancery  does  not  allow  the  feoffees  to  be  seised 
to  the  use  of  any  but  of  those  that  are  particularly  named  in 
the  trust.  It  became  therefore  a  practice,  for  the  wife's  friends, 
upon  her  marriage,  to  procure  the  husband  to  take  a  con» 
veyance  to  himself  and  his  wife  of  some  spccifick  property,  as 
a  provision  for  her  after  his  death.  And  this  «as  the  origin  of 
jointures. 

But,  though  this  method  was  an  effectual  security  to  the  wife, 
yet  was  it  highly  injurious  to  the  husband  and  his  heii's ;  for  the 
maxims  of  the  common  law,  that  no  right  could  be  barred 
before  it  accrued,  and  that  a  right  or  title  to  a  freehold  could 
not  be  barred  by  the  acccplance  of  a  collateral  satisfaction, 
allowed  her  to  claim  both  her  dower  and  the  benefit  of  any 
settlement  that  was  made  upon  her.  It  was  foreseen  too,  that 
the  mischief  would  be  increased  by  the  operation  of  the  statute 
of  uses ;  for  as  eveiy  man  who  had  the  use  of  the  land  would  by 
that  statute  become  seised,  a  title  of  dower  would  accrue  to  his 
■wife,  and  if  she  had  already  an  estate  in  jointure,  she  would 
take  a  double  provision.  Clauses  therefore  were  introduced  into 
the  statute  itself  to  obviate  this  injustice,  and  thus  jointures  were 
made  a  legal  satisfaction  of  dower. 

By  the  27  II.  8.  c.  10.  §  6.  it  is  enacted,  "  That  where  divers 
*'  persons  have  purchasetl,  or  have  estates  made  and  conveyed 
*'  of  and  in  divers  lands,  tenements,  and  hereihtaments,  unto 
**  them  and  their  wives,  and  to  the  heirs  of  the  husband,  or  to 
*'  the  husband  and  the  wife,  and  to  the  heirs  of  their  two  bodies 
**  begotten,  or  to  the  heirs  of  one  of  their  bodies  begotten,  or  to 

«  the 
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*'  the  husband  and  the  wife  for  term  of  their  lives,  or  for  term 

**  of  the  life  of  the  said  wife ;  or  where  any  such  estate  ot  pur- 

**  chase  of  any  lands,  tenements,  or  hereditaments,  hath  been 

**  or  hereafter  shall  be  made  to  any  husband  and  to  his  wife  in 

"=  manner  and  form  above  expressed,  or  to  any  other  person  or 

"  persons,  and  to  their  heirs  and  assigns,  to  the  use  and  behoof 

**  of  the  said  husband  and  wife,  or  to  the  use  of  the  wife,  as  is 

*'  before  rehearsed,  for  the  jointure  of  the  wife;  that  then  in 

**  every  such  case  every  woman  married  having  such  jointure 

<*  made,  or  hereafter  to  be  made,  shall  not  claim  nor  have  title 

"  to  have  any  dower  of  the  residue  of  the  (a)  lands,  tenements,  (c)  A  jointure 

"  or  hereditaments,  that  at  any  time  were  her  said  husband's,  by  made  of  copy. 

«  whom  she  had  any  such  jointure,  nor  shall  demand  or  claim  Jj^  jJJ^^"^^  '* 

"  her  dower  of  and  against  them  that  have  the  lands  and  inhcri-  dower  within 

"  tances  of  her  said  husband ;  but  if  she  have  no  such  jointure,  this  statute. 

"  then  she  shall  be  admitted  and  enabled  to  pursue,  have,  and  Cro.  Car.  44. 

"  demand  her  dower  by  writ  of  dower,  after  the  due  course  4-100.85. 

*'  and  order  of  the  common  law  of  this  realm ;    this   act   or 

**  any  law  or  provision  made  to  the  contrary  thereof  notwith- 

**  standing." 

§  7.  Provided,  "  That  if  any  such  woman  be  lawfully  expulsed 
**  or  evicted  from  her  said  jointure,  or  from  any  part  thereof, 
*'  without  any  fraud  or  covin,  by  lawful  entry,  action,  or  by  dis- 
*'  continuance  of  her  husband,  then  every  such  woman  shall  be 
**  endowed  of  as  much  of  the  residue  of  her  husband's  tenements 
**  or  hereditaments  whereof  she  was  before  dowable,  as  the  same 
**  lands  and  tenements  so  evicted  and  expulsed  shall  amount  or 
"  extend  unto." 

§  9.  Provided  also,  "  That  if  .any  wife  have,  or  hereafter  shall 
**  have,  any  manors,  lands,  tenements,  or  hereditaments  unto 
*'  her  given  or  assured  after  marriage  for  term  of  her  life  or 
"  otherwise,  in  jointure,  except  the  same  assurance  be  to  her 
**  made  by  act  of  parliament,  and  the  said  wife  after  that  for- 
*'  tune  to  overlive  the  same  her  husband  in  whose  time  the  said 
"  jointure  was  made  or  assured  unto  her ;  that  then  the  same 
"  wife  so  overliving  shall  and  may  be  at  liberty  after  the  death 
"  of  her  said  husband  to  refuse  to  have  and  take  the  lands  and 
*'  tenements  so  to  her  given,  appointed,  or  assured  during  the 
"  coverture,  for  term  of  her  life  or  otherwise,  in  jointure,  except 
"  the  siime  assurance  be  to  her  made  by  act  of  parliament,  as  is 
"  aforesaid,  and  thereupon  to  have,  ask,  demand,  and  take  her 
*'  dower  by  writ  of  dower  or  otherwise,  according  to  the  com- 
"  mon  law,  of  and  in  all  such  lands,  tenements,  and  heredita- 
"  ments,  as  her  husband  was  and  stood  seised  of  any  estate  of 
*'  inheritance  any  time  during  the  coverture ;  any  thing,"  Sfc. 

To  make  a  good  jointure  within  this  statute,  the  six  following 
things  are  to  be  regarded, 


I.  The 
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Sherwell's 
case,  Hutton, 
J  I.  4  Co.  3. 


r.   The  'Estate  must  {and  even  be  so  limited  that  it  rmist^  take  Effect 
immedietely  from  the  Death  of  the  Husband. 

Therefore  if  an  estate  be  made  to  \J.  S.  for  life,  remainder  to] 
the  husband  for  life,  remainder  to  the  wife  for  her  jointure,  tliis 
is  no  good  jointure,  for  it  is  not  within  the  words  or  intent  of 
the  statute ;  for  the  statute  designed  nothing  as  a  satisfaction  of 
dower,  but  that  which  came  in  the  same  place,  and  is  of  the 
same  use  to  the  wife ;  and  though  J.  S.  dies  during  the  Hfe  of  the 
husband,  yet  this  is  not  good;  for  every  interest  not  equivalent 
to  dower,  being  not  within  the  statute,  is  a  void  limitation  to 
deprive  the  wife  of  her  dower. 

So,  if  an  estate  be  made  to  the  use  oi'  A.  for  life,  the  remain- 
der to  the  wife  for  life,  this  is  not  good,  though  A.  dies,  living 
the  husband. 

So,  if  an  estate  be  made  to  the  husband  for  life,  the  remain- 
der to  J.  S.  for  years,  the  remainder  to  the  wife  for  her  jointure, 
this  is  not  good,  though  the  years  are  expired  in  the  life-time  of 
the  husband ;  [and  yet  here  the  wife  liad  the  immediate  free- 
hold.] 

But,  if  an  estate  be  made  to  the  husband  for  life,  the  re- 
mainder to  J.  S.  lor  the  life  of  the  husband,  to  support  con- 
tingent remainders,  remainder  to  the  wife  for  hfe,  this  is  a  good 
jointure,  though  not  within  the  express  words  of  the  statute,  for 
it  is  within  the  equity  and  design  of  it. 

If  a  man  makes  a  feoffment  to  the  use  of  himself  for  life,  re- 
mainder to  the  son  and  his  wife,  and  the  heirs  of  the  body  of 
the  son,  this  is  no  good  jointure,  though  the  wife  hath  an  im- 
mediate freehold ;  for  to  be  within  the  cases  of  the  statute 
whereby  dower  is  barred,  the  wife  mu!?t  have  {a)  a  sole  property 

after  the  death  of  her  husband, 
life  in  posses- 
sion or  profit  presently  after  the  death  of  the  hasband,  laid  down  in  Co.  Litt.  36.  b.  4  Co.  2.  a. 
Cro.  Ja.  489.     Hnt.  51.     Winch,  33. 


4  Co.  2. 
Hob.  151. 


Hut.  51. 

Winch.  23' 


4  Co.  3. 


Winch.  33. 
(a)  That  a 
jointnre  witli- 
in  this  act  by 
the  first  limi- 
tation ninst 
take  eflect  for 


Sid.  3,  4.  per 
Bridiihian 
Ch.  j. 


Co.  Litt.  133. 
Moore,  8^- 
3  Bul^.  188. 
Ro.  Rep.  400. 


A  feoffment  in  fee  to  the  use  of  the  feoffee  for  life,  the  re- 
mainder to  the  use  of  liis  second  son  for  hfe,  remainder  to  the 
use  of  such  wife  as  the  son  shall  take,  remainder  to  the  heirs  of 
the  son ;  the  father  dies,  the  son  marries,  and  dies  :  the  wife  is 
not  by  this  settlement  barred  of  her  dower;  for  this  at  the  time 
of  the  creation  was  no  certain  provision  for  the  wife's  life,  for  the 
son  might  have  married  and  died  m  the  life  of  the  father. 

A  jointure  limited  to  take  effect  immediately  on  the  death  of 
the  husband  shall  take  eflect  as  well  on  a  civil  as  a  natural  death ; 
therefore,  if  the  husband  enters  into  religion,  is  banished,  or 
abjures  the  realm,  the  wife  shall  have  her  jointure. 


2.  It  must  be  foi'  Term  of  the  Wife's  Life  or  greater  Estate. 
Therefore,   if  an  estate  be  made  to  the  wife  for  the  life  or 


Co.  Litt.  36.  b 

4  Co.  2.  b.        lives  of  many  others 


this    is    no   good  jointure;   for   if  she 

survives 
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survives  Such  lives,  as  she  may,  then  it  would  be  no  competent 
provision  during  her  life,  as  every  jointure  within  the  statute 
ought  to  be. 

So,  if  a  term  for  loo  years  be  limited  to  the  wife,  if  she  so  Co.  Litt.  36. 
long  live,  or  absolutely,  this  is  no  good  jointure ;  for  the  statute 
provides,  that  when  the  wife  hath  an  estate  for  life  by  settlement, 
she  shall  be  barred  of  her  dower  at  common  law ;  if  she  hath 
any  greater  estate,  she  hath  an  estate  for  her  own  life  included 
in  it ;  but,  if  she  hath  any  less  estate,  it  is  out  of  the  statute.         ■* 

If  an  estate  be  limited  to  the  wife  upon  condition,  [she  may  4  Co.  3.  a. 

waive  it,   but]   her  acceptance  of  such  a  conditional  jointure  p.v-  228. 

makes  it  good;  for  this  estate  supports  the  wife  well  enough,  j|^yLord*Co^ 

and  it  is  in  her  power  to  continue  it  during  her  life ;  therefore,  if 'limited  to 

an  estate  limited  to  the  wife  (a)  dtirutite  vidiiitate  is  a  good  her  upon  con- 

iointure ;  for  it  cannot  determine  but  bv  her  act.  '^}^^?,^  *'^?''  ^^^ 

shall  perform 

the  will  of  her  husband,  &c.  this  is  a  good  jointure  within  the  words  and  intention  of  the  act, 

for  that  her  estate  cannot  determine  without  her  default.     4  Co.  2.  b.  3.  a     But  for  this  vide 

Moore,  31,    Leon.  311.    N.  Bendl.  pi.  247- 

3.   That  it  must  he  made  to  herself,  and  not  to  others,  in  Trust 

for  her. 

This  rule,  my  Lord  Coke  says,  is  so  necessary  to  be  observed,  Co.  Litt.  36.  b. 
that  though  the  wife  should  assent  to  a  jointure  made  in  trust  i  Atk.563. 
for  her,  yet  it  would  not  be  good ;  for  the  statute  only  bars  the 
dower  when  by  it  the  possession  (which  was  formerly  a  use)  is 
executed  in  her. 

But,  as  the  intention  of  the  statute  was  to  secure  the  wife  a  |l  Any  provi- 

competent  provision,  and  also  to  exclude  her  from   claiming  *''^"'  however 
1  1  iM        •      1  1  ^     -^  i.1-   i  •  •  precarious, 

dower,  and  likewise  her  settlement,  it  seems  that  a  provision  or  ^vhether 

settlement  on   the  wife,    though  by  way  of  trust,   if  in   other  secured  out  of 
respects  it  answers  the  intention  of  the  statute,  will  be  enforced  realty  or  per- 
in  a  court  of  equity.  sonalty  which 

1      J  an  adult,  pre- 

viously to  her  marriage,  accepts  in  lieu  of  dower,  will  be  a  good  jointure  in  equity.  Jordan 
V.  Savage,  infra.  Charles  v.  Andrews,  9  Mod.  153.  Williams  v.  Cliitty,  3  Ves.  545.  4  Br,  Ch. 
Rep.  513.  S.  C.  And  infants  arc  within  this  statute,  and  may  be  barred  of  dower  by  a  legal 
jointure;  Drury  v.  Drury,  3  Br.  P.  C.  570.  4  Br-  Ch.  Ref).  506.  S.  C.  Wilmot,  177.  S.  C. 
and  by  an  equitable  jointiire  also,  provided  it  be  not  precarious,  but  be  as  certain  a  provision 
as  is  required  to  operate  as  a  legal  bar.  Caruthers  v.  Caruthers,  4  Br.  Ch.  Rep.  500.  Smith  v. 
Smith,  5  Ves.  189.II 

4.  It  must  he  in  Satisfaction  of  her  'whole  Dower. 

The  reason  hereof  is,  that  if  it  be  in  satisfaction  of  part  only  Co.  Litt.  36.  b. 
of  her  dower,  it  is  uncertain  for  what  part  it  is  in  satisfaction, 
and  therefore  void  in  the  whole  :  but,  if  it  be  expressed  of  what 
part,  qiuere  if  good. 

If  an  estate  be  made  to  the  wife  in  satisfaction  of  part  of  her  4  Co,  5, 
dower  before  marriage,  and  after  marriage  other  lands  are  con- 
veyed, wherein  it  is  said  to  be  in  full  satisfaction  of  all  her  dower ; 
if  she  waives  the  lands  conveyed  to  her  after  marriage,  she  shall 
have  dower  of  all  the  lands  of  her  husband,  notwithstanding  the 
settlement  is  in  satisfaction  of  part. 

5.  That 
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5.  That  it  must  he  expressed  to  be  in  Satisfaction  of  her  Dower  j 
therein  how  far  a  collateral  Hecompence  shall  he  a  Bar  of  Dor^ser 
or  Jointure. 

Co.  Litt.36.b.  My  Lord  Coke  says,  that  it  must  be  expressed  or  averred  to 
be  in  satisfaction  of  her  dower.  But  quan-e  ;  for  this  does  not 
seem  requisite,  either  \vithin  the  words  or  intention  of  the 
statute. 

Ow€n,  33.,  Therefore  where  an  assurance  was  made  to  a  woman  to  the 

and  there  said,  J^tent  it  should  be  for  her  jointure,  but  it  was  not  so  expressed  in 

been  so  like-     ^^^  deed,  the  opinion  of  the  court  was,  that  it  might  be  averred 

wse  ruled  be-   that  it  was  for  a  jointure, 

tween  the         traversable. 

Queen  and 

Dame  Beaumont.     So,  Charles  v.  Andrews,  9  Mod.  15  j. 


and  that  such  averment  was  not 


Mich.  6  G.  2. 
Jordan  v. 

Savage. 


Babington  v. 
Greenwood, 
I  P.  Wms. 
J30I. 

Meredith,  v. 
Jones,  I  Vcrn. 
46J. 


J.  S.  seised  of  copyhold  lands  belonging  to  the  manor  of 
Whitchurch^  in  which  manor  there  is  the  following  custom,  viz. 
that  the  first  wife  of  every  tenant  shall  have  her  fice  bench  in 
all  the  lands  whereof  her  husband  was  ever  seised  during  the 
coverture;  the  second  wife  a  moiety,  and  the  third  a  third  part, 
so  long  as  she  keep  her  husband  above  ground ;  J.  S.  in  consi- 
deration of  a  marriage  and  marriage-portion  covenants  with  trus- 
tees, that  within  two  months  after  the  marriage  he  would  settle 
all  his  lands  to  the  following  uses,  viz.  as  to  part  of  the  lands  to 
the  use  of  himself  and  his  wife  for  their  lives,  remainder  to  the 
first  son,  ^c  in  tail  male ;  and  as  to  the  other  moiety,  to  the  use 
of  himself  for  life,  remainder  to  his  first  son,  S,-c.  with  a  proviso 
that  the  lands  so  settled  on  the  wife  should  be  in  lieu  of  her  cus- 
tomary estate;  and  one  of  the  points  in  this  case  was,  whether 
this  jointure  not  being  made  expressly  in  lieu  of  her  dower,  but 
only  said  so  in  the  proviso,  and  she  being  an  infant  at  the  time 
of  making  the  articles,  and  not  a  party  to  them,  she  should' 
be  excluded  from  claiming  her  free  bench ;  and  it  was  holden, 
that  she  should  be  obliged  to  abide  by  her  jointure.  And  the 
case  of  J-izct  and  Longdon  was  cited,  where  a  sum  of  money  was 
settled  upon  a  woman  before  marriage  for  her  provision  and 
maintenance;  and  the  Master  of  the  lioUs  was  of  opinion  she 
should  have  both  that  and  her  dower;  but  the  Chancellour  re- 
versed the  decree,  and  confined  her  to  her  settlement. 

II  But  it  hath  been  holden,  that  a  jointure  of  land  made  by  a 
freeman  of  London  on  his  wife,  said  only  to  be  in  bar  of  her 
dower,  but  not  expressed  to  be  in  bar  of  her  customary  part, 
will  be  no  bar  of  the  customary  part.  || 

[y^.,  in  consideration  of  a  portion,  articled  to  settle  a  jointure 
but  died  before  the  portion  w  as  paid,  or  the  settlement  was  made. 
The  widow  took  out  administration,  and  so  entitled  herself  to 
die  portion:  she  then  filed  a  bill  against  the  heir  of  the  husband 
to  have  her  jointure  settled.  But  the  court  said,  the  plaintiff 
shall  not  have  the  money  as  adjuiiustratrix,  and  the  jointure  too, 

which 
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V  hich  was  agreed  to  be  made  in  consideration  of  the  money, 
and  in  expectation  that  the  husband  sliould  have  received  it; 
and  therefore  dismissed  the  bill  witli  costs.  But  the  reporter  adds 
ci  qxicEve  de  hoc ;  for  she  is  entitled  to  these  two  demands  in  dis- 
tinct capacities ;  and  the  debts  may  appear  hereafter  to  exhaust 
the  assets ;  and  in  case  the  husband  had  actually  received  the 
portion,  and  it  had  been  in  his  possession,  she  would  have  had 
it  as  his  administratrix.] 

jj  And  upon  this  maxim,  quando  dtio  jura  in  wio  convenmnt,  Jasonv.Jar- 
^:quum  est  ac  si  essent  in  diveisis^  where  A.  had  covenanted  that  ^^^'  ^  Vern. 
■n  consideration  of  1200/.  he  and  all  claiming  under  him  would  ^  ^' 
convey  to  B.  or  pay  back  the  money ;  and  a  conveyance  being 
accordingly  made,  B.  was  evicted  by  a  jointress,  who  claimed 
under  a  settlement  made  by  her  late  husband,  the  former  owner 
of  the  estate;  and  afterwards  B.  made  the  jointress  his  executrix 
and  died ;  it  was  adjudged,  that  she  should  have  both  the  money 
and  the  land ;  the  last  as  executrix  of  B.  the  first  under  her 
marriage-settlement. 

Where  by  articles  made  on  marriage  of  an  infant  in  consider-  Lucy  v.Moore, 
ation  of  a  sum  of  money  then  paid  to  the  husband,  a  suitable  Mosel.59. 
jointure  was  to  be  settled  on  her  when  of  age  in  bar  of  dower,   ^         .^..514. 
and  she  was  to  convey  her  lands  to  be  limited  to  the  husband  in 
fee,  and  the  jointure  was  accordingly  settled,  and  the  wife  when 
of  age  was  party  to  the  deed,  but  she  never  conveyed  her  own 
estate,  nor  was  she  ever  required  by  the  husband  so  to  do,  though 
her  dower  exceeded  her  jointure ;  and  upon  the  death  of  her 
husband  she  entered  on  the  settled  land;  it  was  decreed,  that 
she  was  entitled  to  keep  her  own  estate  and  the  jointure,  not 
being  bound  either  by  the  articles,  or  by  her  acceptance  of  the 
jointure. 

Where  A.  charged  lands  in  D.  with  a  portion  for  a  daughter  Reeve  v. 
by  a  first  venter,  and  then  married  again,  and  settled  part  of  ^^^^^»  i  Vem. 
those  lands  for  the  jointure  of  a  second  wife,  who  had  no  notice  og^ls  C  rather 
of  the  charge;  and  then  believing,  that  the  portion  would  take  differently  re- 
place of  the  jointure,  devised  other  lands  to  the  wife  in  lieu  ported,    Re- 
thereof ;  and  the  wife  by  combination  with  the  heir  refused  to  ^°g"i^^  ^J 
accept  the  devise ;  it  was  decreed  that  the  daughter  should  hold  ^[cke  in 
such  part  of  the  lands  devised  as  should  be  equal  in  value  to  the  Lanoy  v. 
lands  comprized  in  the  settlement  of.  the  jointure,  until  her  por-  Duke  and 
tion  was  raised.  ||  Duchess  of 

"  Athol,  *  Atk. 

447* 
6.   That  it  must  not  he  made  during  the  Coverture. 

II  Although  it  be  said  that  the  very  words  of  the  act  require  Sugd.  Gilb. 
this,  yet  Lord  CoJcei  whose  authority  is  referred  to,  says,  it  may  Uses,  333. 
be  made  either  before  or  after  marriage.     If  it  be  before  mar-  Co.Litt.  36. 
riage,  she  is  sole,  and  as  such,  under  no  man's  power ;  if  after  ^    °'  ^' 
marriage,  she  takes  a  jointure  in   satisfaction  of  dower,  ||    she 
may  wave  it  after  her  husband's  death ;  but,  if  she  enters  and 
agrees  thereto,  she  is  concluded ;    for  though  a  woman  is  not 
bound  by  any  act  when  she  is  not  at  her  own  disposal,  yet  if 

she 
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(rt)  What  shall  she  (a)  agrees  to  it  after  she  is  at  liberty,  it  is  her  own  act,  and 

be  said  an         gjjg  cannot  avoid  it. 

agreement  or 

refusal,  .3  Co.  26.  a.     3  Leon,  272.     And.  352.     Poph,  88.     Gouls.  4.  84,  85. 

Co.Litt.  36.b.  If  a  jointure  be  made  to  the  wife  before  coverture,  and  the 
Bulstr.  163.  husband  and  wife  aUen  by  fine,  the  wife  shall  not  afterwards  be 
endowed  of  any  lands  of  her  husband's;  for  since  she  quitted  her 
dower  when  she  was  at  her  own  disposal,  she  can  claim  nothing 
but  the  jointure,  and  that  she  has  passed  away  by  the  fine  levied. 
But,  if  the  jointure  was  made  during  the  coverture,  [other- 
wise than  by  act  of  parliament,]  and  then  she  relinquished  it  by 
fine,  yet  she  shall  have  her  dower  of  the  other  lands;  for  the 
acceptance  of  a  jointure  during  the  coverture  is  no  bar  of  her 
dower,  and  her  passing  it  by  fine  cannot  be  construed  an  ac- 
ceptance of  property  in  them,  since  that  is  capable  of  another 
construction,  viz.  to  bar  her  of  her  dower  in  those  lands. 
jMoore,  717.  The  husband  after  marriage  settled  lands  to  the  use  of  himself 

4  Br.  Ch.  Rep.  ^j^^j  ^,jjg  jjj  ^^^  ^^^\^  f^^  her  jointure,  and  during  the  coverture 
h)  But  P^^*  °^  ^^^  lands  were  evicted,  and  the  husband  died,  and  the 

whether  the      wife  entered   into  the  residue;  and  upon  a  reference  out  of  the 
part  settled  in  court  of  wards  to  the  two  chief  justices,  it  was  resolved,  that  she 

rccompence      should  have  a  reconi pence  for  the  part  evicted, 
should  be  m  '■  ^ 

tail,  or  for  life  only,  qiurre  ;  8f  vide  4  Co.  3.  b. 

3  Leon.  272.         A  scignory  was  granted   to  the  husband  and  wife,  and  their 
3  Co.  27.  heirs,  the  tenant  attorns,  the  husband  dies,  and  the  seignory 

survives  to  the  wife,  and  she  brought  her  writ  of  dower,  in  bar 
of  wliich  the  heir  pleads  acceptance  of  homage  from  the  tenant; 
and  this  was  holden  a  good  bar ;  for  though  she  might  have  dis- 
agreed to  such  estate  made  during  the  coverture,  yet  by  the  ac- 
ceptance of  homage  she  hath  concluded  herself;  and  this  case 
differs  from  the  assignment  by  the  heir  in  pais  and  her  accept- 
ance; because  if  he  gives  her  a  wrong  estate,  and  she  accepts 
thereof,  this  is  no  bar  of  her  rightful  estate;  but  here  she  having 
two  titles,  either  as  a  purchaser  to  have  the  whole,  or  as  a  wile 
to  have  the  third  part,  her  acceptance  of  the  one  is  a  waver  of 
the  other,  because  she  cannot  have  both  out  of  the  same  land. 
Perk. 352,353.  If  lands  are  given  to  the  husband  and  wife,  and  the  heirs  of 
3  Co.  27.,  fjjQ  husband,  who  dies,  the  wife  may  disagree  to  this  estate  made 
during  the  coverture,  and  then  it  will  be  an  estate  to  the  husband 
and  his  heirs  ab  inilio,  and  so  she  shall  have  her  dower  thereof. 
But,  if  an  estate  be  made  to  tlie  husband  and  wife  for  the  life  of 
the  husband,  remainder  to  the  right  heirs  of  the  husband,  it 
hath  been  said  that  she  cannot  in  this  case  disagree,  because  the 
estate  upon  the  husband's  death  is  determined  and  gone.  [Yet 
it  seemeth,  saith  Peikius,  that  she  may  disagree  by  bringing  a 
writ  of  dower,  notwithstanding  that  the  estate  were  determined  ; 
for  otherwise,  by  such  means,  the  wife  may  be  ousted  ot  her 
dower  in  every  purchase  made  by  her  husband;  and  yet  during 
the  marriage  she  is  always  by  law  under  the  government  of  the 
husband,  i^  such  manuer  and  form  as  that  she  cannot  give  away 
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any  manner  of  profit  arising  out  of  the  lands  without  the  leave 
of  her  husband ;  and  she  cannot  disagree  to  the  same  estate 
during  the  marriage.] 

If  an  estate  be  made  to  the  wife  for  her  jointure  during  the  Co.  Litt.  29.  b. 
coverture,  the  remainder  to  J.  S.  in  fee,  and  the  wife  wave  this 
jointure,  J.  S.  shall  have  the  remainder ;  for  here  was  a  parti- 
cular estate  at  the  time  of  creating  the  remainder,  so  that  it  had 
the  circumstances  of  a  remainder,  being  the  residue  of  a  parti- 
cular estate  then  in  being;  and  since  the  particular  estate  Avas 
defeasible  by  an  act  that  could  not  hurt  the  remainder,  the  re- 
mainder upon  such  destruction  of  the  particular  estate  comes  in 
being. 

A  man  covenants  to  stand  seised  to  the  use  of  himself  in  tail,  Co.  Litt.348.3, 
the  remainder  to  his  wife  for  life,  the  remainder  to  B.  in  tail, 
and  then  he  makes  a  feoffment  in  fee  to  the  use  of  himself  and 
his  wife  for  their  lives,  as  a  jointure,  the  remainder  to  C,  and 
dies  without  issue :  the  wife  is  remitted,  for  where  a  later  and 
defeasible,  and  a  former  and  indefeasible  title  concur  in  the  same 
person,  there  must  be  a  remitter. 

But  in  this  case  the  wife  hath  two  titles,  both  waveable  by  C0.Litt.34 8.  a. 
her ;  the  first  indefeasible  by  any  third  person,  the  latter  defea- 
sible by  a  third  person ;  for  upon  her  claiming  by  the  second 
title  she  waves  the  first,  and,  consequently,  the  remainder  in  B. 
commences,  and  he  shall  have  his  action ;  and  therefore  she  must 
be  in  of  her  former  title,  to  save  the  contention  and  trouble  of 
the  action. 

But,  if  an  estate  is  made  to  the  husband  in  tail,  the  remainder  Co.  Litt.  35  7. 
to  the  wife  for  life,  the  remainder  to  the  right  heirs  of  the  hus-  ^y^-'^>  35 1- 
band,  the  husband  afterwards  makes  a  feoffment  in  fee  to  the 
use  of  the  husband  and  wife  for  their  lives,  the  remainder  to  the 
right  heirs  of  the  husband  ;  the  husband  dies  without  issue;  the 
wife  may  claim  by  which  she  pleases,  and  is  not  remitted  nolens 
volefis,  because  here  are  not  two  titles,  the  one  indefeasible  and 
the  other  defeasible,  by  a  third  person,  but  both  equally  firm ; 
for  the  right  heir  of  the  husband,  upon  the  waver  of  the  first 
estate  by  the  wife,  can  clami  nothing  in  the  land  contrary  to 
the  feoffment  of  his  ancestor ;  and  therefore  that  estate  which 
the  wife  claims  is  indefeasible,  and  no  stranger  is  prejudiced  by 
being  put  to  his  action. 

But,  if  she  makes  no  election,  she  shall  be  supposed  to  be  in  aR0.Abr.422, 
of  her  elder  estate,  because  every  one  is  presumed  to  choose  what 
is  most  for  his  benefit. 

If  the  wife  has  an  old  right  before  the  coverture,  and  after-  Cro.  Ja.  490. 
wards  takes  a  jointure  of  the  same  lands,  she  shall  be  remitted. 

An  estate  settled  to  the  husband  for  life,  remainder  to  the  Hob.  72- 
wife  for  a  jointure,  except  such  of  the  lands  as  the  husband 
should  devise ;  this  exception  is  repugnant  to  the  grant,  because 
the  settlement  might  be  avoided  by  the  husband  devising  the 
whole. 
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(H)  Row  far  lier  own  or  her  Husband's  Acts  may- 
defeat  her  of  this  Provision. 

Co.  Litt.  26.  TT  has  been  already  observed,  that  if  a  man  make  a  jointure  on 
Dver,  358.  his  wile,  either  before  or  after  marriage,  and  they  both  join 

(rt)  bo,  are-  jj^  ^^  /^\  ^  ^^^j^  she  is  so  far  bound  thereby,  that  if  the  iointure 
covery  as  Avell  1     1     ,•  •  ^       •    1  1      "^    1   •       ■,        ''  • 

as  a  fine  by  a  ^^''"^"^  made  Dctore  marriage  she  is  barred  to  clann  dower  ni  any 

feme  covert  is  other  hmds  of  the  husband's;  but,  if  the  jointure  was  made 

sufficient  to      during  coverture,  she  may  claim  dower  in  the  other  lands. 

bar  her,  be- 

cause  the  prcvcipe  in  the  recovery  answers  the  writ  of  covenant  in  the  fine  to  bring  her  into 
court,  where  the  exan)ination  of  the  judges  destroys  tlie  presumption  of  law,  that  this  is 
done  by  the  coercion  of  the  husband,  for  then  it  is  to  be  presumed  they  would  have  lefused 
her.     10  Co.  43.     z  Ro.  Abr.  395. 

4  Inst.  673.  But,  if  a  wife  joins  with  her  husband  in  a  bargain  and  sale  of 

Hob.  225.         the  lands  by  deed  indented   and  enrolled,  yet  it  shall  not  bind 

her ;  for  a  wife  cannot  be  examined  by  any  court  without  writ, 

and  there  is  no  writ  allowed  in  this  case. 
a  Chan.  Ca.  But,  if  a  feme  covert  joins  with  her  husband  in  levying  a  fine 

162.    {b)  And  jq  raise  a  sum  of  money  by  way  of  mortgage,  this  shall   bind 

shairbe"mid     ^^^^"'  ^^^  '"   ^^'^  ^'^^'^  ^^'^   "^^  absolutely  depart  with  her 

out  of  the  per-  estate  for  life,  but  there  results  a  trust  to  the  wife  to  {b)  redeem, 
sonal  estate  of  and  to  reinstate  herself  in  her  jointure, 
the  husband. 

Vern.  41.  191.  213,  2  Vern.  436. So,  if  a  jointure  be  made  of  lands  which  are  in  mort- 
gage, the  wife  may  redeem,  and  her  executor  shall  hold  over  till  repaid  with  interest.  Chan. 
Ca.  271.     2  Vent.  343.  S.  P.  decreed. 

Chan.Ca.  119,  If  tenant  in  tail  of  a  trust  makes  a  mortgage,  or  acknowledges 
'*°'  a  judgment  or  statute,  and  then  levies  a  fine,  and  settles  a  join- 

ture, the  jointress  shall  hold  it  subject  to  the  mortgage  or  judg- 
ment, in  the  same  manner  as  if  the  mortgagor  or  conusor  had 
been  tenant  in  tail  of  the  legal  estate,  and,  after  the  mortgage 
or  judgment,  had  levied  a  fine,  and  made  a  jointure ;  because 
the  subsequent  declaration  of  the  use  of  the  fine  is  merely  the 
act  of  the  tenant  in  tail,  and  he  cannot,  by  any  act  of  his  own, 
make  a  subsequent  conveyance  take  place  of  a  precedent;  and 
the  rather,  because  the  feme  claims  under  that  fee  which  tenant 
in  tail  got  by  the  fine,  and  that  fee  was  subject  to  all  the  charges 
he  had  laid  upon  it. 
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(I)  How  far  a  Jointress  is  entitled  to  the  Aid  and 
Assistance  of  a  Court  of  Equity. 

TF  a  man  before  marriage  articles  to  settle  a  jointure  on  his  a  Vent.  343. 

intended  wife,  and  the  marriage  is  consummated,   and  the  aP.Wms.  xaa. 
husband  dies  before  any  settlement  made,  an  execution  of  the  ^  ^'V^^' 
articles  will  be  decreed  in  {a)  equity.  ^^a  That  a 

jointress  in 
equity  is  considered  as  a  purchaser  for  valuable  consideration,  who  may  set  aside  a  prior 
voluntary  conveyance  as  fraudulent  against  her.  Chan.  Ca.  loo.  —  But,  where  by  a  marriage 
agreement  the  son's  intended  wife  was  to  have  more  than  would  have  been  left  for  the 
father,  (though  indebted,)  his  wife  and  two  daughters  unpreferred,  the  court  of  Chancery 
would  not  decree  it,  principally,  by  reason  of  the  extremity  of  it,  but  left  the  party  to  her 
remedy  by  law.     a  Chan.  Ca.  17. 

So,  where  A.  gave  a  voluntary  bond  after  marriage  to  make  a  Vern.  427. 
jointure  to  his  wife,  and  he  made  a  jointure  accordingly,  and  then  Beard  and 
the  wife  delivered  up  the  bond,  and  the  jointure  was  evicted ;  ^""^^'* 
the  court  held,  that  it  should  be  made  good  out  of  the  personal 
estate,  especially  as  there  were  no  creditors  affected  by  it ;  for 
the  delivery  of  the  bond  by  a  feme  covert  could  no  way  bind  her. 

So,  if  a  jointress  brings  her  bill  to  have  an  account  of  the  real  Abr.  Equ.  18. 

and  personal  estate  of  her  late  husband,  and  to  have  satisfaction  i^)  ^^  ^  ^^^^ 

thereout,  for  a  defect  of  value  of  her  jointure  lands,  which  he  ^?Ifr^"^^i  °  c 
,  11  1/7S  -r-ii  11       settle  lands  ot 

had  covenanted  to  be  and  to  (6)  continue  01  such  value,  and  the  such  a  value  as 

defendant  insists  that  this  is  a  covenant  which  (c)  sounds  only  in  a  jointure,  and 

damages,  and  properly  determinable  at  law ;  though  it  be  ad-  t'"'^  covenant 

mitted  that  a  court  of  equity  cannot  regularly  assess  damages,  the  settlement 

yet  in  this  case  a  Master  in  Chancery  may  properly  inquire  into  yet  it  subsists ' 

the  value  of  the  defect  of  the  lands,  and  report  it  to  the  court,  in  equity ;  but 

who  may  decree  such  defect  to  be  made  srood,  or  send  it  to  be  the  value  of 
.   .    ]     ^  *,  ,         ,  -J-     J.  the  lands  is  not 

tried  at  law  upon  a  quantum  dammjicat.  ^^  1^^  ^^^^_ 

mated  according  to  the  present  value,  but  as  they  were  at  the  time  of  the  jointure  settled, 
unless  the  covenant  be  so.  Vern.  217.  Speake  v.  Speake.  (c)  An  action  on  the  case  brought 
at  law  for  not  making  a  jointure,    a  Ro.  Rep.  488. 

If  there  be  a  jointress,  and  a  covenant  that  her  jointure  shall  Abr.Eq.aai-a. 
be  of  such  a  vearlv  value,  and  it  fall  short,  though  her  estate  be  Carew  and 
not  without  impeachment  of  waste,  yet  she  may  commit  waste  so  c^^Bm'on  ^ 
far  as  to  make  up  the  defect  of  the  jointure,  and  equity  will  motion  to  re- 
not  (rf)  prohibit.  strain  a 

jointress 
tenant  in  tail  after  possibility,  &c.  from  committing  waste;  the  court  held,  that  she  being  a 
jointress  within  the  11  H.  7.  c.  20.,  ought  to  be  restrained,  being  part  of  the  inheritance 
which  by  the  statute  she  is  restrained  from  aliening,  and  therefore  granted  an  injunction 
against  wilful  waste.  Abr.  Eq.  aai.  Cook  and  Winford.  But  see  Williams  v.  WilUams, 
ijVes.  419.     la  East,  209. 

J.  S.  made  a  settlement  on  his  eldest  son  for  life,  with  remain-  Abr.  Eq.  aaa, 
der  to  his  first  and  other  sons  in  tail,  remainder  over,  with  power  ?'';  ^^°.^     , 
to  his  son  to  appoint  any  of  the  lands  not  exceeding  100/.  per  j-otherfju.^" 
an7mm  to  any  wife  he  should  afterwards  marry,  for  a  jointure, 
(the  father  being  under  an  apprehension  that  he  was  then  mar- 
ried to  a  woman  whom  the  father  disliked,  and  had  no  intention 
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liis  son  should  provide  for;)  the  father  died,  and  the  son  married 
that  very  woman,  (though  there  was  strong  presumptive  proof 
that  he  uas  married  to  her  before,)  and  after  marriage  appointed 
certain  lands  to  trustees  in  trust  for  her,  for  a  jointure,  and  cove- 
nanted, that  if  they  were  not  of  ico/.  per  annum  value,  that  upon 
request  made  to  him  any  time  during  his  life,  he  would  make 
them  up  so  much  out  of  other  lands  in  his  power.  He  lived 
several  years,  and  no  complaint  was  made  that  the  lands  were 
not  of  that  value,  nor  request  to  make  it  up,  and  died ;  upon 
issue  on  a  bill  brouglit  by  the  widow  to  have  the  jointui'e  made 
up  I  oo/.  my  Lord  Keeper  said,  that  a  provision  for  the  wife  or 
children  was  not  to  be  considered  as  a  voluntary  covenant,  and 
therefore  decreed  the  deficiency  to  be  made  up,  notwithstanding 
the  circumstances  of  the  case,  and  her  neglect  in  not  requesting 
it  during  coverture ;  for  the  laches  of  a  teme  covert  cannot  be 
imputed  to  her. 

II  Where  tenant  for  life,  with  power  to  make  a  jointure  of 
loool.  per  annum,  gave  a  particular  of  lands  mentioned  to  be 
loool.  per  annum,  which  were  settled  for  the  jointure,  but  which 
proved  to  bo  only  600^.  per  annum ,-  it  was  decreed,  that  the 
jointure  sliould  be  made  up  1000/.  per  annum  against  the  issue 
in  tail,  though  neither  privy  to  the  marriage,  nor  guilty  of  any 
fraud.il 

If  a  bill  is  brought  by  an  heir  at  law,  or  any  other  person 

against  a  jointress,  whereby  the  party  would  avoid  the  jointure, 

under  pretence  tliat  his  ancestor  was  only  tenant  for  life,  S,-c.  and 

he  seeks   for   a  discovery  of  deeds  and  writings,   whereby  he 

would  avoid  the  title  of  the  jointress,  he  shall  never  have  such  a 

discovery,  unless  he  by  his  bill  submits  to  confirm  her  title,  and 

v.^f  ^uv     1  ♦^   then  he  shall, 
not  obliged  to 

discover  upon  the  offer  to  confirm,  but  inay  wait  till  the  act  done.     Leach  v.  Trollop,  Id. 

-662.     Without  an  offer  to  confirm,  she  may  pleati  the  settlement  in  bar;  but  the  plea  muit 

•ct  it  forth  with  sufficient  certainty.     Chamberlain  v.  Knapp,  1  Atk.  ja.jj 

So,  if  a  jointress  prays  a  discovciy  against  an  heir  at  law  of 
deeds  and  writings,  if  the  heir  submits  by  answer  to  confirm  the 
jointress's  title,  she  shall  have  no  such  discovery. 


Lady  Clifford 
V,  Lord  Bur- 
lington, 
a  Vern.  379. 


Towers  V. 
Davys,  Vern. 
479-     II  So 
Petre  v.  Petre, 
3  Atk.  511. 
Senhouse  v. 
Earl,  a  Ves. 
450.  She  is 


(K)  Where  the  Wife  shall  hold  her  Dower,  subject 
to  the  Charges  of  her  Husband,  and  wliere 
not:  And  herein  of  the  Privileges  of  Tenant 
in  Dower,  and  the  Natm-c  of  her  Estate  asJ;o 
Alienations  made,  or  Actions  brought  by  or 
against  her. 

4  Co.  64.  66.    HTHE  wife  shall  hold  her  dower  discharged    of  judgments, 
:.'°  ^*^-  49*  -*■    recognizances,  statutes,  mortgages  *,  or  any  other  incum- 

..f„!^  "!'"!!!^,-  branccs  made  by  the  husband  after  marriacc,  because  after  his 
or  a  mortirapoi     ^       .     ,  •  ^  ^  •  ^    •  1  i-  i 

not  barred  «)l"    death  her  title,  which  is  now  consummate,  has  relation  to  the 
htr  dower,  ii"    marriage  and  seisin  of  her  husband,  which  were  before  the  in- 
cumbrances. 


(K)  Where  the  Wife  shall  hold  her  Do*wer,  8^c.  "Joo 

eambrances.     But,  if  she  joins  in  a  grant  of  a  rent  by  fine  out  she  did  not 
of  such  land,  or  makes  a  lease  for  years  rendering  rent  by  fine  j^^"  i"  the 
to  the  husband  and  his  heirs,  she  shall  hold  her  dower  subject  "^vv°«f^f 
to  such  rent  or  term,  because  she  was  examined  upon  the  fine,  c.  i6.  5  5.' 
and  by  such  means  might  bind  her  own  inheritance. 

If  the  husband  die  indebted  to  the  crown,  yet  his  wife's  dower  Co.  Litt.  31.  a. 
fe  by  law  privileged  from  any  distress;  and  if  she  be  distrained,  F-N. B.  150. 
she  may  have  a  writ  to  the  sheriff,  commanding  him  not  to  dis-  ^^'^ 
train  her,   or  to  re-deliver  the  distress,   if  any  be  taken,  unless 
such  debts  were  contracted  before  her  title  of  dower  accrued,  for 
then  it  will  be  liable  thereto.     And  the  reason  she  shall  not  be 
distrained  for  debts  to  the  crown,  contracted  after  the  marriage, 
seems  to  be,  her  prior  title  by  relation. 

If  the  husband  seised  of  three  manors  grant  a  rent-charge  Perk.  330. 
out  of  all,  and  die,  and  the  wife  have  one  manor  assigned  to  her  •^3*-  ^^-  ^"^' 
by  the  heir  in  lieu  of  dower  of  all  the  three  manors,  she  shall      ■^' 
hold  it  charged  for  a  third  part  of  the  rent,  because  this  endow- 
ment was  against  common  right,  by  which  she  ought  to  have 
had  the  third  part  of  each  manor.     But,  if  she  had  recovered 
her  dower,  and  such  assignment  had  been  made  by  the  sheriff, 
she  should  have  held  it  discharged,  because  she  pursued  the 
proper  means  to  obtain   it  clear,  and  then  it  is  not  reasonable 
the  sheriff's  act  in  mis-executing  the  judgment  of  the  court 
should  prejudice  her,  especially  when  the  heir  is  not  more  hurt 
by  the  whole  charge  falling  upon  the  two  manors,  than  he  would, 
if  it  had  fallen  upon  two  parts  of  all  the  three  manors. 

A  wife  may  demand  dower  of  a  rent-charge  granted  to  her  Plow.  41.  a. 
husband  and  his  heirs,  without  shewing  the  deed,  because  the  ^i-  b. 
deed  belongs  not  to  her,  but  her  estate  is  created  by  the  law. 

Tenant  in  dower  is  allowed  by  the  statute  of  Merton,  c.  2.  to  2  Inst.  81. 
devise  the  corn  growing  upon  the  land  at  the  time  of  her  death,  Keilw.  125. 
of  which  before  that  statute  it  was  doubted  if  she  might ;  and 
the  word  blada  there  extends  likewise  to  hemp,  flax,  and  other 
things,   which  grow  by  the  industry  of  man,  but  not  to  grass, 
trees,  ^-c.  which  come  siiapte  natura. 

In  dower  against  an  infant  who  makes  default  upon  the  grand  Cro.  Ja.  iir. 
cape  returned;  it  was  held  jicr  tot.  cur.  that  judgment  shall  be  392-  Cro.Ehz. 
given  upon  the  default :  for  the  infant  shall  not  have  his  age  in  ^^^'  ^^g*  •^■^^' 
dower,  which  being  but  for  life  the  widow  may  be  totally  de-  Moore,  342. 
feated  of  it  by  his  frequent  defaults :  though  some  of  the  books  847,  848. 
say,  that  if  judgment  be  given  upon  the  grand  cape  before  ap-  ^Brownl.  118. 
pearance,  this  is  error :  seciis,  if  he  appears  by  guardian,  and  \'  °"'  ^'^' 
after  loseth  by  default ;  for  then  if  any  default  be  in  the  guar- 
dian, he  shall  recover  against  him  in  a  writ  of  disceit :  and  other 
books  doubt  if  the  infant  shall  not  be  allowed  his  age  in  dower ; 
but  the  contrary  seems  the  more  reasonable  opinion. 

In  error  to  reverse  a  fine  levied  by  the  plaintiff  and  her  hus-  Herbert  v. 
band  the  heir  is  summoned  as  terretenant,  and  appears,  and  pleads  Binion,  Cro. 
tha*  he  is  within  age,  and  prays  that  the  parol  may  demur ;  '^^'  39a- 
plaintiff  counterpleads  the  age,  shewing  that  she  was  entitled  to 
have  dower  before  the  fine  levied,  and  now  is  barred  of  her 
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dower  by  this  fine,  which  is  erroneous,  and  sets  forth  the  errors^ 
and  seeks  to  be  restored  to  her  writ  of  dower ;  but  upon  demur- 
rer and  solemn  argument  it  was  heJd  in  this  case,  that  the  parol 
should  demur. 

(L)  To  whom  the  Tenant  in  Dower  shall  be  attendant^ 
and  by  what  Services. 

Perk.  424,  A  ND  here  the  rule  is,  that  the  dowress  is  to  be  attendant  to 

425.9C0.135.  xA.  the  i-eversion  dependant  upon  her  estate,  for  the  services 

most  cases  she  which  were  paid  during  the  life  of  her  husband,  unless  the  origi- 

shall  be  at-  nal  feudal  contract  increase  such  feudal  services,  and  then  she 

tendanttohim  shall  be  an  attendant  for  the  services  increased, 
in  the  rever- 
sion by  the  third  part  of  the  services,  by  which  he  holds  over,  yet  may  she  be  attendant  to 
others,  and  by  other  services;  and  therefore  if  lord,  mesne  and  tenant  arc  by  knights'  service, 
and  35,  rent,  and  the  tenant  marries,  and  dies,  iiis  issue  within  age,  and  tiic  mesne  seises  the 
ward  of  the  body  and  laml  of  the  heir,  and  endows  the  wife,  she  shall  be  attendant  to 
the  mesne  by  i.v.  rentj  and  if  he  dies  during  the  minority  of  the  heir,  then  she  shall  b« 
attendant  to  his  executors  in  the  same  manner  till  the  full  age  of  the  heir,  because  till  theu 
the  profits  belong  to  the  guardian  and  his  executors  in  their  own  right;  but  for  this  vidt 
Keilw.  124.  129.     Ro.  Abr.  685.     Brook,  64. 

Perk.  427.  If  the  heir  grant  the  reversion  of  the  tenancy  in  dower  to  a 

stranger,  and  the  tenant  in  dower  attorn,  she  shall  be  attendant 

to  the  grantee  by  heii  own  agreement. 

Co.  Litt.  46.  a.       If  one  makes  a  gift  in  tail,  rendering  205.  rent,  and  dies,  and 

l^^'n   ^^^°^>  the  donee  marries  and  dies  without  issue,  and  his  wife  is  endowed 

4.     cr.  431.  ^^  ^^^^  j^^j^,  ^^  ^1^^  donor,  she  shall  be  attendant  to  him  for  a 

thiid  part  of  the  rent,  though  the  estate-tail  and  the  rent  are 
both  determined  ;  for  her  estate  being  a  continuance  of  her  hus- 
band's, and  the  donor  thereby  kept  out  of  possession  for  a  third 
part  during  her  life ;  it  is  but  reasonable  she  should  pay  her  pro- 
portion of  the  rent  reserved.  So,  though  the  lord  had  released 
to  the  tenant  who  was  donor,  all  his  right  in  the  tenancy,  yet  the 
wife  of  the  donee  should  be  attendant  in  the  same  manner,  by 
reason  of  the  express  reservation ;  and  she  is  a  stranger  to  the 
release. 
iPcrk.  434.  If  tenant  holds  by  fealty,  and  a  horse  of  40s.  price,  his  wife, 

being  endowed,  shall  be  attendant  to  the  heir  by  the  third  part 
of  the  40s.  only  :  but,  if  it  was  of  a  horse  to  be  rendered  yearly, 
she  should  render  to  the  heir  a  horse  every  third  year. 

(M)  Of  the  Proceedings  and  Damages  in  Dower  wide 

nihil  hahet. 

3  hist.  124.  "DEFORE  the  statute  of  Marlb.  c.12.  in  dower  wide  7iihil 
hahet  there  were  days  of  common  return,  as  in  other  real 
actions,  which  was  mischievous  to  the  wife,  by  reason  of  the 
long  delay,  she  claiming  but  an  estate  for  lilb ;  but  this  is  now 
remedied  by  that  act,  and  four  days  of  return  in  the  year  are 
given  at  least,  and  that  act  extends  likewise  to  the  vouchee,  but 

not 
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not  to  a  writ  of  right  of  dower,  nor  to  dower  ad  ostmm  ecclesics., 
nor  ex  assenm  patris ;  but  32  H.  8,  c.  21.  extends  to,  and  gives 
the  same  return  in  every  writ  of  dower. 

In  dower  the  tenant  at  the  day  of  taking  the  inquest,  after  tlie  Browiil.  u6. 
jury  had  appeared,  and  before  they  were  sworn,  made  default, 
and  a.  petit  cape  was  awarded,  and  the  tenant  at  the  day  in  banco 
informed  the  court  that  he  was  but  tenant  for  life,  and  the  re- 
version in  one  A.  who  at  the  day  in  bank  ought  to  be  received, 
and  the  court  appointed  him  to  plead  his  plea  at  the  return  of 
the  petit  cape^  before  which  time  his  appearance  seems  idle. 

In  dower  of  lands  in  jL.,  iV/.,  and  A^.,  the  sheriff' returns /^/fo-/?'  Allen  v.  Wal- 

de  proseq.  A.,  B.,  C,  D.,  and   the   names  of  the  summoners  ^^^^  ^^b.  133. 

E.,  R,  G.,  //.,  and  that  after   the   summons   made,  and    14  tion^b'^JhT^" 

days  and  more  before  the  return  of  it,  at  the  most  usual  church  .^  £ii^  ^^ 

door  of  Z,.,  where  part  of  the  lands  lay,  such  a  Sunday  after  ser-  ought  to  be  at 

mon  ended,  he  publickly  proclaimed  all  and  singular  the  things  ^^^  parish 

contained  in  the  writ,  to  be  proclaimed  accordino-  to  the  form  of  5,  ^^^^}  "oor, 
,  .       ,  '  ,t  1   .     ,  ,  .    ^  1  though  It  be 

the  statute  m  that  case  made,  and  indorses  his  name  to  the  re-  in  another 

turn ;  and  exception  was  taken  to  this  return,  because  procla-  county  than 
mation  was  not  made  at  all  the  church  doors:  but  jytr  ciir.,  pro-  where  the  land 
clamation  at  any  of  the  church  doors  is  sufficient.     But  the  re-  ^y'      \^' 
turn  was  held  ill,  because  he  says  he  had  proclaimed  all  and  Error  of  a 
singular  the  things  in  that  writ  contained,  without  saying  what,    jinigment  in 

(lower,  in  that 
the  proclamation  is  said  to  be  at  //.  in  the  Springy  and  it  doth  not  appear  that  it  is  within  the 
parish  of  W.  H.,  where  the  demand  is:  but  by  Weston  for  the  defendant,  this  is  cause  why 
no  grand  cape  should  issue,  by  ^lEliz.  c.  3.,  but  it  is  no  cause  of  error;  and  the  judgment 
was  afhrmed  niai.  Keb.  529.  Upon  a  writ  of  summons  in  dower  it  was  returned  ad  ostium 
ecctfsicc  proclamari  feei  juxta  formam  statut.  secundum  exigcn.  brevis,  and  held  good  b}'  two 
justices  against  one,  though  what  the  error  was  does  not  appear.  Keb.  680.  On  a  motion 
for  a  supersedeas,  to  stay  proceedings  on  a  grand  cape  in  dowe;',  quia  erronice  emanavit; 
1st,  because  the  return  of  the  summons  was  not  according  to  the  statute  of  31  Eliz.  c.  3.  for 
the  statute  is  after  summons,  idly,  The  land  lies  in  a  vill  called  Heroick,  and  the  return  is 
of  a  proclamation  of  summons  at  the  parish  church  of  Halifax,  and  it  does  not  appear  that 
the  lands  lie  within  the  parish.  3dly,  The  return  is  j)roc/amarifeci  secundum  formam  statiUi, 
and  it  is  not  returned  to  have  been  made  upon  the  land ;  for  all  which  causes  it  was  held 
erroneous,  and  the  grand  cape  wixs  superseded.    Fumis  v.  Waterhouse,  i  Mod.  197. 

Error  to  reverse  a  judgment  in  dower  at  the  grand  sessions  in  Williams  w 
Wales :  it  appeared  by  the  record  that  the  tenant  appeared  at  the  Gwinn, 
return  of  the  summons,  and  day  was  given  over,  Sf  adtunc  vefiit  ^  ^  "*  j  ^^ 
per  attornat.  8^'  nihil  dicit  in  ha)-ram ,-  whereupon  considerat.  est  g  q^   a  Keb. 
quod  tertia  pars  terrar.  4"  tenement,  capiatur  in  manus  dhii  regis ;  450.  551.  6oj 
and  upon  day  given  ad  audi  end.  judicium,  judgment  was  given  S.  C. 
quod  recuperet^  and  error  assigned  that  they  ought  not  to  have 
awarded  a.  petit  cape,  because  the  defendant  appeared,  and  then 
they  ought  to  have  given  judgment  upon  the  nihil  dicit  ,•  for  the 
petit  cape  is  always  upon  default  after  appearance,  and  is  only 
to  answer  the  default,  as  the  gra?id  cape  is  before  appearance  to 
answer  the  default  and  demand.    But  it  was  held  no  error,  being 
only  an  awarding  of  more  process  than  needs  be,  and  it  was  an 
advantage  to  the  tenant  by  delaying  the  demandant ;  and  per 
Twisden,  if  erroneous,  they  might  now  give  judgment  upon  the 
nihil  dicit  in  this  court. 

3  C  3  Error 
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Error  of  a  judgment  in  dower  in  the  court  of  Newcastle ;  be- 


Lomax  v.  Ar- 

i67°2'Lev"o8  ^^^^^  ^^^  proceeding  was  by  plaint,  and  no  special  custom 
123.  S.C.  "  certified  to  maintain  it;  and  it  was  held  error,  because  pleas 
3  Keb.  277.  of  frank  tenement  cannot  be  held  without  original  writ,  unless 
326.421.  S.C.  there  be  a  special  custom  for  it. 
Brook,  96. 


Michell  V. 
Hydcj  Leon. 
92. 


Whclpdale's 
case,  3  Lev. 
169. 


In  dower,  if  tenant  makes  default,  by  which  grand  cape  issues, 
the  demandant  shall  make  her  demand,  for  no  certainty  appears 
before  the  demand  made. 

In  dower,  one  appears  upon  the  grand  cape,  who  in  truth  was 
but  lessee  for  years,  and  so  might  plead  non-tenure;  and  if  now 
he  might  wage  his  law  of  non-summcr.s,  and  the  writ  be  abated, 
was  tlie  question ;  because  it  was  said,  that  by  wager  of  his  law 
he  affirms  himself  to  be  tenant:  but  two  justices  only  in  court 
held,  that  he  would  beat  ho  mischief,  for  being  but  lessee  for 
years,  if  judgment  and  execution  were  against  him,  he  might, 
notwitlistanding,  enter  upon  the  demandant.  Another  matter 
was,  that  where  the  writ  of  dower  was,  Je  tertiu  parie  rcctoria: 
de  Z).,  and  the  grand  cape  made  upon  it  accordingly ;  yet  the 
sheriff  by  colour  thereof  took  the  tithes  severed  Irom  the  two 
parts,  and  carried  tiiem  away ;  and  per  air.,  this  is  not  such  a 
seisure  as  is  by  the  writ  intended,  for  he  ought  only  to  have 
seised  generally,  but  not  to  carry  them  away:  and  the  court  had 
a  mind  to  have  committed  him  for  a  misdemesnour. 

In  dower,  tenant  demands  the  view;  demandant  counter- 
pleads the  view,  because  her  husband  died  seised,  Sf  hoc  paraf. 
est  verijicare  Sf  petit  judicium  S^-  dotem  suam  de  tenement.  ]>rccdict. 
sibi  adjudicari ;  tcn-dut  protest  an  do,  that  llie  husband  did  not  die 
seised,  demurs  and  shews  for  cause  that  the  counterplea  male 
concludit,  for  it  ought  to  have  been  ^-  pclit  judicium  S)-  quod  tenens 
de  lisu  excludatur,  and  the  counterplea  is  but  dilatory,  and  ought 
not  to  conclude  peremptorily  for  final  judgment;  and  of  this 
opinion  was  Lcvinz,  but  two  other  justices  l)eld  it  not  ill.  Also, 
the  demand  was  of  three  messuages,  c^r.  where  it  ought  to  have 
been  only  of  the  third  part  of  them;  and  if  this  might  be 
amended  was  doubted. 

In  dower,  unde  nihil,  Sfc.  tenant  demands  the  view,  demandant 
220 'Not(v'^i^n  counterpleads  it,  because  the  husband  alienavit  tenement,  prccdict, 
(lower  the  '  ^°  ^^^  tenant  &>  hoc,  Sfc.  and  it  was  demurred,  because  alienavit 
view  is  ousted  does  not  shew  what  estate  he  aliened,  for  it  may  be  a  lease  for 
hyW,  2.  C.48.  years:  but  per  cur.,  alienation  implies  all  the  estate  which  he 
m these vvords,  j^^^^j  ^^^^^  ^j^^.  statute  W.  2.  48.  ousts  the  view,  wlierc  the  hus- 
dote  cum peta-  "^^^  aliens  to  the  tenant,  or  miy  or  his  ancestors;  and  tins  is  in 
tur  dos  de  tc-  the  very  words  of  the  statute ;  and  a  respondeas  ouster  awarded, 
nnneiito  quod     but  no  noticc  taken  whether  the  view  was  allowable  in  dower 

rrr  uxoris  atte-    ^^,^^^  ^^ -/^y^  ;^^^^,^^ 
7iainf  tenenti 

aid  ejus  anleccssori,  cuvi  ignorare  non  debet  tenens  qtiate  teiiem.  vir  uxoris  alienavit  sibi  vel  art' 
tecessori  suo,  licet  vir  non  obiit  seisitus,  nihilominus  tenenti  de  ccctero  non  erit  visits  concedendus  ; 
and  my  Lord  Coke  in  his  exposition  thereof  says,  it  extends  not  to  a  writ  of  dower  nnde  ni/iil 
habet,  for  thereon  no  view  lay  at  the  common  law,  because  the  demandant  should  not  be 
delayed,  having  nothing  to  live  on;  but  it  extended  to  other  writs  of  dower,  whether  for 
dower  at  common  law,  ad  ostium  ecclesice,  ex  assensu  patris,  or  by  the  custom ;  and  where 

14  the 
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the  view  has  been  granted,  it  is  to  be  intended  in  those  cases.     Vide  z  Lev.  117.     3  Keb.  360. 
Dyer,  179.    2R0.  Abr.  725.     2  Inst.  481. 

At  the  common  lav\',  before  the  statute  of  W.  i.  c.  49.  if  a  2  Inst.  261. 
woman  had  accepted  any  part  of  her  dower,'  though  never  so 
small,  of  any  one  tenant  in  any  one  county  or  town,  she  had  no 
other  remedy  for  the  residue,  but  by  a  writ  of  right  of  dower; 
for  if  she  brought  a  writ  of  dower  imde  nihil  hahet,  it  was  a  good 
plea  in  abatement,  that  she  had  accepted  such  a  part  of  such  a 
tenant  in  such  a  town  or  county.  This  being  a  great  mischief 
to  the  woman  is  remedied  by  that  statute,  which  provides  that  it 
shall  be  no  plea  in  abatement,  to  say  that  she  hath  received  part 
of  her  dower  of  any  other  person  before  the  writ  purchased  ;  . 
and  this  extends  as  well  to  guardian  in  chivalry  as  to  the  tenant 
of  the  land,  because  such  guardian  is  to  render  her  dower. 

In  dower  the  tenant  pleads,  that  after  marriage  the  husband  Harvey  v 
had  settled  other  lands  on  the  demandant  for  life,  for  her  join-  jj^jn^f'^^g     ' 
ture,  and  that  she  after  his  death  agreed  thereto,  and  entered 
accordingly ;  the  demandant  replies,    that  it  was   a  voluntary 
settlement  of  her  husband,  and  traverses  that  it  was  for  her 
jointure ;  and  issue  thereupon  ;  and  at  the  nisi  prius  the  tenant 
made  default,  and  a  petit  cape  awarded,  and  returned,  and  judg- 
ment,   that   the  demandant  have  seisin  ;    and  the  demandant 
suggests  that  her  husband  died  seised,  and  prays  a  writ  to  in- 
quire of  the  damages,  returnable  such  a  day;  the  sheriff  returns  Note:  The 
that  he  hath  delivered  seisin  of  the  lands  particularly,  and  also  mesne  values 
an  inquisition  which  finds  that  the  lands  are  worth  114Z.  115.  ^reto^ere- 
per  animm,  and  that  her  husband  had  been  dead  six  years  and  covered 
three  quarters,    and  that  she  had  sustained  damages  occasiofie  against  the 
detentionis  dotis  ultra  valorem  prced.  ^  ultra  misas  S^-  cnsUig.  sua  tenant  m  a 
195/.  4*  P^'o  misis  S)'  custag.  20s.  and  upon  this  the  demandant  ^^^^j  ^°  ^^^^_  * 
gratis  releases  the  195/.  and  demands  judgment  only  for  the  20s.  pears  in  the 
and  judgment  is  given  that  the  demandant  recover  tarn  valorem  judgment  of 
terticB  partis  prccdict.  from  the  death  of  her  husband,  which  came  this  case,  and 
to  257/.  quam  the  205.  and  11/.  de  incremento,  in  toto  269/.  and  a^anJBendK" 
the  tenant  brings  error,  for  that  the  damages  being  released  by  j^^, 
the  demandant,  there  ought  to  have  been  no  judgment  against 
him  for  the  value  of  the  land.     But  the  whole  court  resolved, 
that  the  release  was  only  of  the  damages  sustained  occasione  de- 
tentionis dotis,  and  not  of  the  mesne  profits  of  the  lands,  for 
they  are  two  distinct  things,  as  appears   by   Co.  Litt.  33.  a. 
Rast.  Entr.  237.  where  the  writ  is  to  inquire  not  only  of  the 
value  of  the  land,  but  also  of  the  damages  ratione  detentionis ; 
and  the  judgment  is  always  entered  accordingly,    and  a  jieri 
facias  lies  for  the  damages;   and  therefore  the  judgment  was 
aflirmed. 

As  to  damages  in  dower,  they  are  given  by  the  statute  of  Co.  Litt.  %%^ 
Merton,  c.  i.  but  that  statute  extends  only  to  the  possessory  ^^'f '  *  yrfv 
action  of  dower  wide  nihil  habct,  and  not  to  the  writ  of  right  of  \[^^-i^j^  and 
dower ;  because  they  are  intended  to  be  given  for  the  detention  stud.  lib.  a. 
of  the  possession  ;  and  on  writs  of  right,  where  the  right  itself  c.  13.  f.  166. 
is  questionable,  no  damages  are  given,  because  no  wrong  done  jJg^J^^j'Jg  ^.f 
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this  statute  till  the  right  be  determined.  Also,  that  statute  extends  only  to 
are,  Quod  lands,  whereof  the  husband  died  seised ;  and  therefore  judgment 
"mo^eiT^iw-^  ^'^^  ^^  damages  was  reversed,  because  the  jury  did  not  find 
that  the  husband  died  seised ;  for  otherwise  she  shall  have  no 
damages  :  as,  if  the  husband  aliens  and  takes  back  an  estate  for 
life,  the  wife  shall  recover  dower,  but  no  damages ;  because  this 
dying  seised  was  only  of  an  estate  of  freehold  ;  but,  if  he  makes 
a  lease  for  years  only,  rendering  rent,  she  shall  recover  a  third 
part  of  the  reversion  with  a  third  part  of  the  rent  and  damages, 
because  there  he  died  seised  as  the  statute  speaks. 


rum  suorum 
expelluniur 
de  dotibus  suis, 
Sf  dotes  siias 
vel  qiiareyite- 
nam  suam  ha- 
bere 71071  pos- 
sunt  si/ie  p/a- 


cUo,  quod  qui' 

cniiquc  dcforciaverit  eis  dotes  suas  vcl  quareiite7iam  suam  de  tencmeutis  de^uibut  viri  sui  obiennt 
tcuiti,  Ar  ipsa:  vidua;  pottea  per  plncitum  recuperaveritii,  ipsi  qui  de  i7iJusto  dcforciame7ito 
convicli  fucriitt,  redda7it  cisdem  viduis  damiia  sua,  scilicit  valoi-em  totius  doiis  eis  cojitingeiitis  a 
tempore  77iortis  viroru7n  suoru7n  usque  cd  diem  quo  ipscB  viduiB  per  Judicium  curia;  seisina7n  suam 
inde  i-ccuperaveriut. 


Co.  Litt.  32. 
(ffl)  [But  the 
statute  is  ex- 
press tliat  the 
widow  shall 
liave  her  da- 


Damages  must  be  after  demand  of  dower  (a),  for  the  heir  is 
not  bound  to  assign  this  provision  till  demanded,  because  the 
law  casts  the  freeliold  of  the  whole  upon  him,  which  cannot 
divide  without  the  concurrence  of  the  wife.  But  a  demand  in 
]>ais  before  good  testimony  is  sufficient;  and  if  the  heir  appear 
mages,  viz.  va-  the  first  day  on  summons,  and  plead  that  he  hath  been  always 
dolh  cUoniiTt-  ^'^^^Y^  '"^^1  Still  is,  to  render  her  dower ;  she  may  plead  such 
request ;  and  issue  may  be  taken  upon  it.  But  the  I'eoffee  of  the 
heir  cannot  plead  tout  tnjip  prist,  becau.-e  he  had  not  the  land 
all  tiic  time  biuce  the  death  of  the  aiitestor,  and  therefore  she 
shall  recover  the  mesne  profits,  and  damages  against  him;  and  if 
he  hath  not  jnovided  his  indemnity  and  rccompence  against  the 
heir,  it  is  his  own  folly. 


gailis  a  tevi- 
pore  viortis 
tnri  sui,  and  in 
a  modern  case, 
which  under- 
went a  great 
deal  of  discus- 
sion, daina;^cs 

were  awarded  her  from  the  death  of  her  husband,  though  she  had  delayed  bringing  her  writ 
of  dower  for  ai)ove  two  years.  Dobson  v.  Dobson,  Ca.  temp.  Hardw.  19.  2  Barnard,  K.  B. 
180.  207.  443.  S,  C.  In  that  case,  however,  it  is  to  be  observed,  the  tenant  did  not  plead 
tout  fc7iips  prist.  And  though  he  plead  such  plea,  yet  the  widow  shall  recover  damages  from 
the  ic-^tc  of  the  original  to  the  execution  of  tiic  writ  of  entrv.  Vide  cases  supr.  and  Bull.  Ni. 
Pr.  117.]  Note;  the  statute  of  Merton  extends  to  copyholds,  whereof  the  wife  is  dowable  by 
custojn.     4  Co.  30.     Co.  Litt.  3;^. 

Co.  Litt.  33.  a.       If  the  heir  or  feoffee  assign  dower,  and  the  wife  accept  there- 
of, she  loscth  her  damages,  because  having  the  dower,  which  is 
tiic  principal,  she  cannot  sue  for  the  damages,  which  are  but 
consecjucntial  or  accessory. 
Belficld  V.  In  dower  the  tenant,  as  to  part,  pleads  non-tenure,  and  to  the 

RousjCo.Litt.  residue,  detinue  of  charters,  and  issue  taken  upon  both  pleas, 
80  S  C  °^^^'  ^^^^^  ^^*^'*  foinid  against  tiie  tenant ;  and  it  was  foiuid  further, 
Bendi.  153.  that  the  husband  died  seised  such  a  day  and  year,  leaving  issue 
$.  C.  a  son,  which  son,  together  with  the  demandant,  as  his  mother 

and  guardian,  took  the  profits  for  six  years  after  the  husband's 
death,  and  that  such  a  time  the  son  died  without  issue,  and  the 
land  descended  to  the  tenant  as  uncle  and  heir  to  him,  and  that 
he  entered  and  took  the  profits  till  the  purchase  of  the  original 
writ ;  and  the  yearly  value  of  the  land  was  found,  and  damages 
were  assessed  for  the  detaining  of  dower  and  costs ;  and  the 
plaintiif  had  judgment  for  the  damages  Irom  the  death  of  the 

16  husband 
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husband  without  any  defalcation.  In  this  case  my  Lord  Coke 
says  there  are  many  things  observable,  but  the  most  material 
seems  to  be  the  recovery  of  damages  from  the  husband's  death, 
though  there  was  no  demand  of  dower,  and  though  the  de- 
mandant herself  took  the  profits  for  six  years,  which  seems  to 
be  the  consequence  of  the  tenant's  pleading  non-tenure,  which 
being  found  against  him,  the  other  matter  found  was  super- 
fluous, except  as  to  the  damages,  for  which  he  then  remains 
deforceor. 

In  dower  upon  default,  a  grand  cape  was  awarded,  and  on  Perkins  r. 
suggesting  that  her  husband  died  seised,  a  writ  of  inquiry  of  the  Lamb,  3  Lev. 
value  of  the  lands  was  awarded  likewise,  and  inquisition  taken  409.  ^P^" 
and  returned,  and  60/.  damages  for  the  value  of  the  land;  and  fu„\,,.^«^„„ 
It  was  moved  to  stay  the  fihng  of  the  writ  ot  mquiry,  because  whether  there 
no  notice  was  given  to  the  tenant  thereof,  nor  of  the  execution  was  a  demand 
of  it ;  and  though  it  was  answered   that  in  real  actions  no  per-  of  dower, 
sonal  notice  is  to  be  given,  but  the  tenant  ought  to  take  notice,  ^^  entitle  the 
because  the  summons  is  always  executed  on  the  land,  and  not  plaintiff  to 
elsewhere ;  yeiper  curiain,  the  grand  cape  is  a  judgment,  and  by  damages  ? 
that  the  suit  is  determined  at  common   law,  and   the  damages  ^^^  plamtiff 
for  the  value  of  the  land  are  added  by  the  statute  of  Merton^  ^aul\  demand 
and  })ersonal   notice  ought  to  be  given  of  the  writ,  and  of  the  of  the  heir, 
execution  of  it,  as  in  other  cases  of  writs  of  inquiry;  and  there-  being  of  the 
fore  for  want  of  notice  they  discharged   the   inquisition,    and  ^g^  ^^  V*    . 
awarded  restitution  of  the  damages.     But  Levinz  makes  a  qua;re  ^^^  custody 
of  it,  and  says  the  practisers  informed  him  that  it  is  not  usual  though  by  his 
to  give  notice  of  the  executing  of  the  writ  of  inquiry  in  case  of  father's  will 
dower.  committed  to 

another;  the 
infant  said  his  guardian  would  not  !et  him  assign  dower ;  resolved/)? r  tot.  cur.  upon  debate ; 
1st,  That  it  was  dcmandable  of  the  heir,  though  he  had  been  under  age.  adly.  That  his 
guardian  was  but  in  nature  of  a  guardian  in  socage,  and  that  the  dower  was  not  demandable 
of  him,  but  of  the  heir,  though  not  in  the  custody  of  the  guardian ;  and  that  if  the  heir  had 
entered  upon  the  land  to  assign  dower,  he  had  been  no  trespasser  upon  the  guardian,  though 
the  custody  of  the  land  during  such  nonage  was  committed  to  such  guardian,  sdly.  That  his 
not  assigning  dower  upon  demand,  though  he  did  not  refuse  to  do  it,  was  a  refusal  in  law, 
to  entitle  the  plaintiff  to  her  damages.  Hil.  29  &  30  Car.  2,  in  C.  B.  between  Corseilles  and 
Corseilles.    Bull.  Ni.  Pri,  117. 

In  dower,  the  tenant  to  part  pleads  non-tenure,  and  to  other  Rich's  case, 
parts  detinue  of  charters;  and  judgment  for  the  demandant;  Dalis.  100. 
but  it  was  reversed  in  error,  because  the  tenant,  being  within  ^  ^s°"c 
ago,  appeared  by  attorney,  where  it  ought  to  be  by  guardian.  Note:  The 
Then  a  new  writ  of  dower  was  brought,  and  the  tenant  pleads  case  in  truth 
tout  temj)s  prist ;  the  demandant  pleads  the  first  record  to  estop  was,  that  after 
him ;  tenant  rejoins  md  tiel  record^  because  it  is  reversed  ;  which  ^eath^she"   - 
the  court  agreed  ;  but  they  held  that  the  demandant  might  take  tered  and 
issue  that  he  had  not  been  tout  temp  prist,  and  give  in  evidence  abated  with- 
the  first  record  to  prove  it.  out  assgnmcnt 

of  dower, 
and  occupied  for  five  years,  and  then  the  tenant  re-entered,  and  she  brought  dower ;  and 
agreed  that  in   such  case  the  tenant  need  not  say  tout  temp  prist  generally,  but  shew  the 
abatement  and  reentry,  for  the  time  of  her  occupying  shall  be  considered  and  recouped 
ia  damages. 

In 
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Walker  v.  In  dower,  judgment  was  given  upon  nihil  (licit,  and  because' 

Nevil,  iLeon.  j-i^g  husband  died  seised,  a  writ  of  inquiry  of  damages  was 
awarded;  by  which  it  was  found  that  the  third  part  of  the  value 
of  the  land  was  8/,  per  aim.  and  that  eight  years  had  elapsed  a  die 
mortis  viri  siii  proxifne  ante  inquisition.  8,-  assident  damna  to  80/. 
and  upon  the  record  it  appeared  that  after  the  judgment  in  the 
writ  of  dower  the  demandant  had  execution  by  habere  fo.  set- 
sinam,  and  that  damages  were  assessed  for  eight  years :  whereas 
it  appeared  upon  all  the  records,  tliat  the  demandant  had  been 
seised  for  part  of  the  eight  years  :  and  tlierefore  error  was  brought 
and  assigned,  ist,  That  damages  are  assigned  till  the  time  of 
the  inquisition  taken,  where  they  ought  to  be  but  to  the  time  of 
the  judgment;  but  this  was  disallowed.  2dly,  That  the  value 
being  found  but  8/.  per  aiinum,  the  damages  for  eight  years  are 
but  64/. ;  h\xi per  cur.,  it  may  be  that  by  the  long  detaining  of 
dower  demandant  had  sustained  more  damages  than  the  bare 
value;  but  because  it  appeared  that  damages  were  assessed  for 
the  whole  eWnl  years,  where  the  demandant  herself  was  seised 
for  part  of  them,  by  force  of  the  judgment  and  execution,  it 
was  held  erroneous. 

[Upon  the  execution  of  a  writ  of  inquiry  in  an  action  of 
dower  unde  nihil  hahct,  the  jury  assessed  damages  to  the  amount 
of  the  third  part  of  the  value  of  the  land,  from  the  death  of  the 
luisband  to  the  day  of  the  inquisition,  without  making  any  de- 
duction for  land-tax,  repairs,  or  chief  rents.  The  inquisition 
was  set  aside,  the  court  being  of  opinion,  that  as  tliere  arc  in  a 
writ  of  dower  iindc  nihil  hahct  the  words  ultra  reprisas,  a  deduc- 
tion ought  to  have  been  made  for  land-tax,  repairs,  and  chief 
rents;  and  that  the  jury  (a)  ought  only  to  have  assessed  damages 
to  the  day  of  awarding  the  writ  of  inquiry.] 


?enrice  v. 
Penrice, 
Barnes,  234. 
{a)  The 
opinion  of 
the  court  in 
this  latter 
point  is  con- 
trary to  tlie 
preceding 
case,  and  to 
the  express 
words  of  the 

statute  of  Merton,  c.  i.,  and  also  to  tiic  cases  of  Spiller  v.  Andrews,  8  Mod.  25.  Dobson  v. 
Dobson,  Ca.  temp.  Hardw.  19.  2  Barnard.  K.  B.  180.  207.  443.  and  Kent  v.  Kent,  a  Bernard- 
357.  ||In  the  case  of  Atwood  v.  Lamprey,  3  P.  Wms.  128.  note,  land  was  mortgaged  on 
condition  to  pay  a  widow  so/,  per  annum  in  satisfaction  of  her  dower;  whereupon  the  court 
held,  that  this  being  an  annual  payment  secured  on  land  should  answer  taxes  in  proportion 
as  the  land  paid ;  but  refused  to  make  the  widow  refund  in  respect  of  the  payments  she  had 
received  tax-free,  and  for  whicii  the  party  paying  had  omitted  to  deduct.|| 


Brook,  49. 
73.  78.93. 


Brown  v. 
Smith,  Hil. 
aj  ct  26  Car.  2. 
Bull.  Ni. 
Pri.  117. 

Aleworth  v. 
Roberts, 
Lev.  38. 
Sid.  188. 
S.C.  Keb.85. 
S.  C.  646.  711, 
Brownl.  127. 
tont. 


In  dower  if  demandant  recovers  by  confession,  or  otherwise, 
yet  she  may  after,  upon  suggestion  and  averment,  that  her  hus- 
band died  seised,  have  a  writ  to  inquire  of  the  value  and  damages. 

[If  the  heir  sell  to  J.  S.  and  the  widow  recover  her  dower 
against  him,  he  must  pay  the  whole  mesne  profits  from  the  death 
of  the  husband,  though  behave  not  himself  been  half  the  time 
in  possessioji :  she  is  entitled  by  the  statute,  and  can  recover  only 
against  the  tenant.] 

In  dower  tinde  nihil  hahet,  the  demandant  had  judgment,  and 
a  writ  of  seisin  executed,  and  the  tenant  brought  error,  and  the 
judgment  affirmed;  but  pending  this,  the  tenant  aliens  the  land, 
and  dies :  and  now  the  demandant  brings  scire  facias  against  the 
heir  of  the  lieir,  and  against  the  alienee,  to  have  her  damages^ 
suggesting  that  her  kusbund  died  seised ;  the  tenants  severally 

plead 
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plead  the  matters  aforesaid;  and  judgment  against  the  demand- 
ant ;  but  therein  agreed  that  the  judgment  is  complete  at  common 
lawwithouc  the  damages,  and  error  lies  of  it  before  the  damages 
given,  and  that  it  is  time  enough  to  suggest  the  dying  seised  of 
the  husband,  in  order  to  recover  damages  after  the  judgment 
given  for  the  dower;  but  the  statute  of  Merton  gives  damages 
contra  deforciatares^  which  here  neither  the  heir  of  the  heir,  nor 
the  alienee  are;  and  therefore  they  are  lost  by  the  death  of  the 
heir,  and  are  not  a  lien  upon  the  land  to  pass  with  it.  For  if 
they  should  be  recovered,  from  what  time  must  this  recovery  be? 
Not  from  the  husband's  death,  because  none  of  the  present 
tenants  had  the  land  from  that  time;  nor  from  the  death  of  the 
heir,  against  whom  the  judgment  was,  for  none  of  the  now  tenants 
are  deforceors ;  and  therefore  they  are  like  damages  in  trespass, 
which  die  with  the  part}';  and  when  the  tenant  dies  before 
judgment  for  the  damages,  the  judgment  for  the  dower  remains 
as  at  connnon  law. 

A  widow  brought  a  writ  of  dower,  and  recovered,  and   this  Mordant  r, 
judgment  v.as  alHrmcd  in  a  writ  of  error,  after  which  she  took  Thorold, 

out  a  writ  of  inquiry  of  damages,  but  died  before  the  same  was  c  n       ^^Jv> 
111''  1^1-  1  -n    ,  balk.  af2.S.C, 

executed;  the  damages  are  lost,   bemg  no  duty  till  they  areas-  Carth.  13-. 

sessed  ;  and  therefore  a  scire  facias  by  her  administrator  in  this  S.  C.  1  Show. 

case  was  held  not  maintainable.  97.S.C.  3 Lev. 

275.  S.  C. 

[If  the  defendant  plead  ne  unque  seise  que  do\i)er^  the  demand-  a  Ro.  Abr, 
ant  may  give  in  evidence  a  release  to  her  husband,  or  a  sur-  676.  pi.  10. 
render  to  him  by  one  who  was  seised  as  jointenant  with  him.      }'  ^2:  ^"* 
So,  if  the  demand   be   of  an  advowson   or   rent-charge,  she  as  to  the  sur-' 
may  give  a  grant  of  the  advowson  or  rent-charge  in  evidence,  render  in  this 
and  that   her  husband  died  the  day  before   paymenc  or  pre-  ^^^^"^  For  one 
sentation.  jomtenant 

cannot  sur- 
render to  another,  by  reason  of  the  unity  of  possession.    Perk.  §  586,  587.    See  40  E.  3.  pK 
ai.  41,  b.  contr.    See  also  Watk.  on  Descents,  22-  note. 

If  the  tenant  plead  ne  ungues  acc&uple  in  loyal  matrimonie,  it  Robins  v. 
shall  not  be  tried  by  a  jury,  but  a  writ  shall  issue  to  the  bishop   Crutchley, 
to  certify  it.     To  a  demand  of  dower  as  the  widow  of  »/.  72.,  the   *     "s.  118. 
defendants  pleaded  ne  unques  accouple ;  the  plaintiff  replied  a 
sentence  of  the  ecclesiastical  court  in  a  cause  of  divorce  brought 
by  Sir  W.  TV.  against  her,  charging  that  she  was  his  wife,  and 
had  committed, adultery  with  J.  i?.  ,•  to  which  she  pleaded,  that 
she  was  the  lawful  wife  of  J.  R.,  and  not  of  the  said  Sir  TV.  TV.  ,- 
and  that  afterwards  J.  R.  died,  and  the  cause  coming  on  to  be 
heard,  the  judge  declared,    that  the  plaintiff  had  been  the  wife, 
and  was  then  the  widow  of  J.  R.  ,•  and  she  prayed  judgment 
whether  the  defendants  were  not  estopped  to  plead  ?ie  unques  ac- 
couple.    The  court  held  it  no  estopple,  as  the  bishop's  certifi- 
cate in  an  action  between  the  plaintiff  and  other  defendants 
would  have  been. 

^.^  In  dower,  the  defendant  pleaded,  that  T.  D.  was  seised  in  Green  v.  Roe, 
fee,  and  made  a  lease  to  J.  C.,  but  did  not  shew  when  seised  in  Com.  Rep. 

fee,  ^^''   ^^" 
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covery  in  fee,  or  that  the  term  was  assigned  to  him ;  so  it  might  be  after 
dower  will  coverture.  After  judgment  for  demandant,  the  said  J.  C.  claim- 
nanf  and  all  "^§  ^y  lease  for  years  from  T.  Z).,  father  of  the  demandant, 
claiming  un-  prayed  to  be  received,  but  the  court  would  not  admit  him. 
der  him,  from  giving  a  prior  term  in  evidence  on  an  ejectment  afterwards  brought  by  the 
widow  under  the  judgment.    Booth  v.  Marquis  of  Lindse}',  z  Ld.  Rayni.  1293. 

By  16  &  17  Car.  2.  c.  8.  §  3,  4.  execution  shall  not  be 
stayed  by  writ  of  error  upon  any  judgment  after  verdict,  unless 
the  plaintiff  in  error  become  bound  to  pay  damages  and  costs, 
in  case  the  judgment  be  affirmed,  or  the  plaintiff"  discontinue,  or 
be  nonsuited :  and  the  court  wherein  execution  ought  to  be 
granted  upon  such  affirmation,  discontinuance,  or  nonsuit,  shall 
issue  a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  da- 
mages by  any  waste  committed  after  the  first  judgment ;  and 
upon  the  return  thereof  judgment  shall  be  given,  and  execution 
awarded  for  such  mesne  profits  and  damages,  and  also  for  costs 
of  suit. 

Where  there  are  two  tenants  in  dower,  and  one  dies  after 
judgment  for  damages,  and  his  heir  and  the  other  bring  error, 
the  whole  of  the  original  damages  shall  be  recovered  against  the 
survivor.  But  the  value  from  the  time  of  the  judgment  to  the 
affirmance  cannot  be  recovered  against  the  surviving  plaintiff 
only ;  nor  can  the  court  compute  such  damages  after  the  rate  of 
the  damages  found  by  the  first  jury,  but  they  must  award  a  writ 
of  inquiry. 

If  the  judgment  be  affirmed  in  dum.  proc.  and  costs  given,  the 
defendant  in  error  may  bring  an  action  upon  the  recognizance 
for  such  costs,  without  suing  out  a  writ  of  inquiry. 


Kent.  V.  Kent, 
a  Str.  971. 
a  Barnard. 
357.  386.  441- 
Ca.  temp. 
Hardw.  50. 


Doc  V.  Roach, 
Andr.  IJ3. 
Ca.  temp. 
Hardw.  373. 

{a)  Wallis  V. 
Everard,  3  Ch. 
Rep.  87. 
(A)  Curtis  V. 
Curtis,  z  Br. 
Ch.  Rep.  634- 
Mundy  v. 
Mundy,  4  Br. 
Ch.  Rtp.  294- 
and  2  Vcs. 
jun.  122. 
Mitf.  Eq.  Tr. 

97.  98.  , 
II A  purchaser 
shall  not  pro- 
tect himself 
against  the 
claim  of  dower 
by  a  term  at- 
tendant on 
the  inheri- 
tance, unless 
he  has  pro- 
cured an  as- 
signment of  it 
in  that  very 
transaction, 
^ough  the 


The  writ  of  dower  is  now  little  in  practice,  and  will  pro- 
bably in  a  short  time  fldl  quite  into  desuetude.  The  court  of 
Chancery  seems  at  length  to  be  in  possession  of  a  concurrent 
jiuisdiction  with  the  connnon  law  courts  in  all  cases  of  assign- 
ment of  dower.  That  the  court  of  Chancery  had  jurisdiction 
in  matters  of  dower,  for  the  purpose  of  assisting  the  widow  to  a 
discovery  of  the  lands  or  title-deeds,  or  of  removing  any  impe- 
diments to  her  rendering  her  legal  title  available  at  law,  seems 
indeed  never  to  have  been  doubted.  But  (a)  it  has  been  ques- 
tioned, whether  it  could  give  relief  in  those  cases,  in  which  there 
appeared  to  be  no  obstacle  to  her  legal  remedy  ?  However,  the 
language  of  that  court  now  is  {b),  "  that  the  widow  labours  un- 
"  der  so  many  disadvantages  at  law,  from  the  embarrassments  of 
"  trust  terms,  S^c.  that  she  is  fully  entitled  to  every  assistance 
"  that  a  court  of  equity  can  give  her,  not  only  in  paving  the 
"  way  for  her  to  establish  her  right  at  law,  but  also  by  giving 
«  complete  relief  when  the  right  is  ascertained."  And  in  the 
exercise  of  this  jurisdiction  it  will  enforce  a  discovery  (c),  even 
ao-ainst  a  purchaser,  for  a  valuable  consideration  without  notice. 
And  though  {d)  the  widow  should  die  before  she  had  established 
her  right  at  law,  it  will,  in  favour  of  her  personal  representative, 
decree  an  account  of  the  rents  and  profits  of  the  lands,  of  which 

»he 
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she  afterwards  appeared  dowable ;]  ||and  the  account  of  arrears  it  term  has  in  a 
will  carry  back  to  the  tiroe  her  title  accrued,  unless  some  reason  P"*^'"  fansac- 
be  shewn  to  bar  her.||     [But  courts  of  equity- consider  themselves  ciaJeS^at'Jend'- 
as  so  far  proceeding   merely  on  a  right  which  may  be  asserted  ant  on  the  in- 
at  common  law,  that,  as  in  a  court  of  common  law  no  costs  heritance. 
can  be  given    on   a  mere  writ  of  right   of  dower,  or  a  writ  Maundrel  r. 
to  assign  dower,  so  no  costs  are  given  in  a  court  of  equity  on  a  ,  y"  s    6 
bill  brought  for  the  same  purpose  (^),]  ||  unless  there  has  been  lo  Ves.  24*6. 
a  vexatious  resistance  to  the  claim  ;  and  there  indeed  the  widow  Oliver  v.  Rich- 
would  be  entitled  to  costs  at  law  under  the  statutes  of  Merton  ardson,  3  Ves. 
(20  H.  3.  c.  I.)  and  Gloucester  (6  E.  i.  c.  i.)l|  T^'ovS^^" 

a  Atk.  282.  3  Atk.  124.  130,  131.  Worganv.  Ryder,  i  Ves.  &  Beam.  20.  Co.  Litt.  32.  b. 
note  (4),  14th  Edit.  Lucas  v.  Calcraft,  i  Br.  Ch.  Rep.  134.  i  Ves.  &  Beam.  ao.  notes.  S.  C.|| 
(c)  Williams  v.  Lambe,  3  Br.  Ch.  Rep.  264.  {d)  Wakefield  v.  Childs,  8th  Jidy  1791,  cited 
in  Fonbl.  Eq.  Tr.  20.    (c)  Mitf.  Eq.  Tr.  98. 
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I 


F  the  heir  within  age  assign  to  the  wife  more  land  in  dower  F.  N.  B.  14S. 

than  she  ought  to  have,  he  himself  shall  have  a  writ  of  ad-  Co.  Litt  39.  a. 
measurement  of  dower  at  full  age  by  the  common  law.     So,  if  ^  Inst.  367. 
too  much  be  assigned  in  dower  by  the  heir  within  age,  or  his  j^q^X 
guardian  in  chivahy,  and  the  heir  die,  his  heir  shall  have  such  i  Taunt.  40*. 
writ  to  rectify  the  assignment :  but  the  heir,  in  whose  time  the 
assignment  of  too  much  was  by  the  guardian,  cannot  have  such 
writ  till  his  full  age,  because  till  then  the  interest  of  the  guar- 
dian continues ;  and  if  any  wrong  be  done,  it  is  to  the  guardian 
himself,  and  not  to  the  heir.     If  a  disseisor  assigns  too  much, 
the  heir  of  the  disseisee  shall  have  admeasurement  by  the  com- 
mon law. 

If  the  heir  within  age,  before  the  guardian  enters,  assigns  too  z  Inst.  367* 
much  in  dower,  the  guardian  shall  have  a  writ  of  admeasure- 
ment of  dower,  by  the  statute  of  W.  2.  c.  7.  before  which  statute 
the  guardian  had  no  remedy,  because  the  writ  of  admeasure- 
ment, being  a  real  action,  lay  not  for  the  guardian,  who  had 
but  a  chattel.  Also,  by  the  same  statute  it  is  provided,  that  if 
the  guardian  pursue  such  writ  faintly,  or  by  collusion  with  the 
wife,  the  heir  at  full  age  shall  have  a  writ  of  admeasurement, 
and  may  allege  the  faint  pleading  or  collusion  generally. 

If  the  wife  after  assignment  of  dower  improves  the  lands,  so  F.  N.  B.  149. 
as  thereby  they  become  of  greater  value  than  the  other  two  parts,  a  Inst.  368. 
no  writ  of  admeasurement  lies.     So,  if  they  be  of  greater  value,  ^^°*/V 
by  reason  of  mines  open  at  the  time  of  the  assignment,  no  writ  ^^se. 
of  admeasurement  lies,  because  the  land  in  quantity  was  no  more 
than  she  ought  to  have ;  and  then  it  is  lawful  to  work  the  mines 
which  were  open  at  the  time  of  such  assignment. 

If  the  sheriff  assigns  too  much  in  dower,  by  one  book  it  seems  Palm.  266. 
that  the  heir  shall  have  a  writ  of  admeasurement.     But  qti.  [Br.tit. Dower, 
whether  he  shall  have  that  or  a  scire  facias  upon  the  recovery,  ^{  j^'    ^\^\l, 
which  was  of  no  more  than  the  third  part  ?  Execution, 

165. 
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165.  2  Ld.  Ravm.  1394-5.]  iJThe  heir  in  such  case  shall  have  n  scire  facias  to  obtain  an 
assignment,  de7iovo.  Stoughton  v.  Leigh,  i  Taunt.  -102.  When  the  feme  recovers  dower, 
and  the  sheriff  assigns  it  by  award  of  the  court,  and  by  ihe  inquest  of  twelve  men,  the  sheriff 
IS  no  wrong-doer  though  he  assigns  more  than  her  shaVe,  so  that  the  heir  can  have  no  assize 
against  him,  but  he  must  apply  himself  to  the  court  for  a  new  inquest,  and  therefore  must 
call  m  the  tenant  m  dower  by  scire  facias.     Gilb.  Dower,  3  89.!! 

Stoughton  V.  ||If  the  heir,  being  of  full  apje,  assign  excessive  dower,  he  has 

"  (^S^it^vaVS  These  writs  of  admeasurement  of  dower  are  vicontiel  (a),  and 
co«L/,be?aus"e  "°^  I'cturnablc;  and  the  parties  may  plead  before  the  sheriff'  in 
it  was  pre-  ^^^^  county,  if  they  think  fit:  but  if  they  are  removed  in  C.  B. 
sumed,  that  by  a  j^one  as  the  plaintiff"  may,  without  shewing  any  cause,  and 
men^'^w^ '^^'""'  ^^^  defendant  upon  shewing  cause,  and  thereupon  process  goes 
the  court  of  ^"^'  "'^^~'  summon>,  attachment,  and  distringas,  then  the  sheriff* 
the  heir;  and  cannot  make  admeasurement,  but  ought  to  extend  all  t!,e  lands 
if  there  was  particularly,  and  return  it  in  C  ^.,  and  upon  that  admeasure- 
any  mistake  ^ent  shall  be  made. 
there,  it  was 

to  be  rectified  in  the  court  of  the  sheriff.  Vide  i:i'E.  ?,.  Admeasurement,  it-  Yet  Bracton 
saith,  if  she  hath  lands  in  dower  in  divers  counties,  there  it  ought  to  be  coram  j usticiariis. 
And  note,  there  the  tenant  shall  have  several  writs.     Gilb.  Dower,  382.IJ 


(O)  Of  the  other  Species  of  Dower. 
I .  Doxver  hy  the  Custom. 

Co,  Litt.  3.1.  b.  'T'HIS  kind  of  dower  varies  according  to  the  custom  and  usage  of 
L.ro.  tiiz.  825.  (\^Q  place,  and  is  to  be  governed  accordingly ;  and  where  such 

custom  prevails,  the  wife  cannot  waive  the  ])rovision  thereby 
made  for  her,  and  claim  her  thirds  at  connnon  law,  because  all 
customs  are  cciually  ancient  with  the  common  law  itself. 
Co. Litt.  33. b.       By  the  custom  of  gavelkind   '\\\  Kent,  the  wife  shall  have  the 
iii.a.    •'^•^-  moiety  so  long  as  she  keeps  herself  chaste  and  unmarried.     The 
Pra;r.  44.  b.       I'cason  of  this  provision  for  the  wife  seems  to  be  founded  on  the 
Ro.  Abr.  558.  equal  distribution,  which  is  observed  in  this  kind  of  inheritance 
Brook,  tit.        in  the  same  family  for  their  equal  support ;  and  therefore  when 
ower  70.        j,]^p  proves  unchaste,  or  marries  again,  and  thereby  contracts  a 
Custoi'n,  67.      ^^ew  alliance,  this  provit;ion  as  to  her  ceases,  and  returns  again 
69. 72.  2  Jon.    into  the  Ikmily.     But  the  presumption  of  her  chastity  is  to  con- 
6.  Sid.  136.      tinue  till  it  be  proved  she  was  delivered  of  a  child,  begotten 
amiiart  b  pe-   ^^jj.jjjg  {^q^  widowjiood,   which  may  be  in  any  action  brought  bj 
555.  "[But  an-  o»' against  her.  ■  ^ 

thorities  are  not  wanting  to  shew,  that  not  only  child-bearing,  a  casual  consequence  of  forni- 
cation, and  the  detection  of  it  in  this  pul)lick  manner,  but  the  commission  of  the  act  of 
fornication  itself  is  a  forfeiture  of  her  estate.  Rob.  Gavelk.  165.  aud  the  authorities  there 
cited.] 

Hunt  Si  Uxor  Dower,  and  demands  the  third  part  of  the  lands  of  A.,  her 
V.  Gilburn,        late  husband,  lying  in  Kait,  S^r.  defendant  jUeads  that  the  cus- 

Enz"i^*  S  C  *"*"  ^^^^^^  '^'  ^''^'  ^^^^^^  ^^^"^  ^^^^^  *^^  moiety  of  their  husbands' 
adjudged  lands  in  dower,  so  long  as  they  live  chaste  and  unmarried,  and 
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mon  alite?\  or  7ion  secundum  cursum  communis  legis ;  and  that  the  Moore,  260. 
demandant,  after  the  death  of  her  first  husband,  had  married   S.C.acljudged, 
the  other  demandant,  Sfc.\  et  per  cur.,  the  custom  is  good,  and  g  p  andSC* 
is  the  law  in  Kent ;  and  therefore  she  can  claim  no  other  dower,   cited. 
nor  in  any  other  manner,  and  the  rather,  by  reason  of  the  ne- 
gative conclusion. 

By  the  custom  of  Borough-English,  the  widow  shall  have  the  Co.Litt.  33.  b. 

whole  of  her  husband's  lands  in  dower,  which  is  called  her  free-  ^^°-^^-^'^-,?' 
1         ,  150.  Cro.  Ehz. 

t'ench.  ^j^     Therea- 

son  seems  to  be,  that  in  these  boroughs  the  eldest  son  was  introduced  into  the  trade  of  his 
father,  and  therefore  the  youngest  son  inherited  the  land,  and,  consequently,  the  wife,  that 
was  entrusted  with  the  younger  children  of  her  husband,  had  the  whole  during  her  life. 

Upon  a  special  verdict,  the  case  was  this :  a  custom  of  a  ma-  Lashmer  v. 
nor  was  found  to  be,  that  if  a  copyholder  in  fee  died  seised,  his  •^^'^'"y'  ^£?* 
wife  should  hold  it  during  her  life  as  franJc  bank ;  the  lord  en-  ^^^^^  ^  RaS- 
feoffs  the  copyholder,  who  died  seised;  and  adjudged  that  her  forj^  Sir  W. 
customary  estate  was  gone,  because  by  the  accession  of  the  free-  Jon.  462. 
hold  the  copyhold  estate  was  extinguished,  and  so  her  husband 
did  not  die  seised  thereof.     Secus,  if  the  lord  had  enfeoffed  a 
stranger,  for  then  the  copyhold  remained  so  still,  and  the  custom 
with  it. 

Custom  of  a  manor  was,  that  the  wives  of  copyholders  for  life  Howard  v. 
should  enjoy  their  husband's  estates  during  widowhood ;  and  the  Bartlett,  Hob. 
case  was,  that  A.,  a  copyholder  for  life,  purchased  the  freehold   ^-^'  g  C.    ^ 
and  inheritance  of  his  copyhold,  but  took  the  conveyance  to  B., 
and  his  heirs  during  the  life  of  A.,  remainder  to  A.  in  fee,  and 
then  A.  dies  :  adjudged  that  his  wife  should  have  her  customary 
estate,  because  the  customary  estate  of^.,  her  husband,  con- 
tinued during  his  life,  and  was  not  extinct,  nor  altered  by  the 
purchase  of  the  freehold,  which,  during  his  life,  was  in  B.,  and 
then  all  customary  incidents  to  such   customary  estate  remain, 
whereof  this  is  one,  and  grows  out  of  it  as  an  excrescence  or  {a)  |j  She  may 

fruit,  and  she  may  enter  (a)  without  admittance.  ^"'^''  before 

admittance, 
because,  as  she  takes  the  xuhole  of  her  husband's  estates,  the  law  casts  the  possession  on  her, 
as  it  does  on  the  heir  in  case«  of  descent.  But,  when  she  takes  only  a.  part  of  the  estates,  it 
should  seem  that  the  possession  is  not  cast  upon  her  any  more  than  at  common  law ;  and,  con- 
sequently, that  she  will  not  be  warranted  in  entering  without  assignment.  And  as  she  shall 
hold  that  portion  of  the  lord,  and  not  of  the  heir  as  at  connnon  law,  it  should  seem  also  that 
the  regular  mode  for  her  to  obtain  assignment  is  by  plaint  in  the  lord's  court ;  upon  judgment 
in  which  she  shall  also  recover  damages  by  the  statute  of  Merton.  For  it  has  been  determined 
that  copyholds  are  within  that  statute  in  this  respect,  and  that  the  manor-court  may  award 
damages  under  it  as  far  as  the  demandant  is  damnified,  to  whatsoever  amount,  z  Watk. 
Copyh.  90.    Gilb.  Ten.  183.    Shaw  v.  Thompson,  4  Co.  30.  b.     Cro.  Eliz.  426.  8.  C.   Moore, 

.410.  s.cii 

Custom  of  a  manor  v/as,  that  the  copyholders*  wives  should  Benson  v. 
have  their  free-bench   of  all  copyholds  whereof  their  husbands  ^^°^'  ^  Lev. 
died  seised;  and  a  copyholder,  being  married,  surrenders  to  A.  f^^'  ^^q^ 
in  fee  by  way  of  mortgage,  for  securing  70/.,  and  this  surrender  Salk.185.pl. 3. 
was  presented  to  be  enrolled ;  but,  before  admittance,  the  sur-  S.  C.    Carth. 
Tenderer  dies,  and  after  his  death /i.  is  admitted;  and  if  the  Jj.-?;^  ^g' 
"wife  should  have  her  free-bench,  was  the  question?  For  the  wife  i^'jiiod.  49. 

it 
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it  was  said,  that,  till  admittance,  the  copyhold  remained  in  the 
husband,  and  then  he  died  seised,  and  so  his  wife  within  the 
custom ;  and  though  the  admittance  after  his  death  has  relation 
to  the  time  of  the  surrender,  yet  that  is  only  by  fiction  of  law 
between  the  parties,  but  shall  not  prejudice  the  wife  who  is  a 
stranger:  also,  the  admittance  hath  relation  to  the  marriage, 
which  was  before,  and  is  perfected  by,  the  death  of  the  husband, 
and  so  her  title  was  begun  and  perfected  too,  before  the  title  of 
the  surrenderee.  But  the  court  denied  that  the  wife  had  any 
initiate  title  by  the  marriage  in  this  case,  as  women  have  to 
their  dower  at  common  law;  but  she  hath  only  a  conditional 
inception  of  a  title  subject  to  the  husband's  power  of  preventing 
it  by  alienation,  as  here  he  might  have  done;  for  she  is  not  to 
have  her  free-bench  but  where  the  husband  (a)  dies  seised ;  and 
this,  by  the  relation  of  the  surrender,  he  did  not ;  and  adjudged 
accordingly. 


(a)  ijHinton  V. 

Hinton,  i  Ves. 

631.  Godwin, 

v.  Winsmore, 

a  Atk.  5z6.    Rex  v.  Inhabitants  of  Lopen,  z  T.  R.  580.    Brown  v.  Raindle,  3  Ves.  256. || 


Hinton  v.  Hin- 
ton,zVes.63i. 
638.  Brown  v. 
Raindle, 
3  Ves.  156. 

Salisbury  v. 
Hurd,  Cowp. 
481.  Farcley's 
case,  Cro.  Ja. 
36.  S.  P. 
Anon.  Freem. 
516.  S.  P. 


Parker  v. 
Bleekc,  Cro. 
Car.  569.  Sir 
W.Jones,  4  JO. 
S.  C. 


Ro.  Abr.  56a. 
Da?.  30.  b. 


II  If  the  husband  contract  for  the  sale  of  his  copyhold,  and  die 
without  any  actual  surrender,  a  court  of  equity  will  compel  the 
widow  to  relinquish  her  dower.  |I 

[The  custom  of  a  manor  was  to  grant  copyholds  for  three 
lives  :  the  first  life  had  a  power  of  surrendering  the  whole  estate, 
and  the  ^\^dow  of  a  tenant,  who  died  seised,  was  entitled  to  her 
free-bench.  F.,  a  copyholder  for  three  lives,  surrendered  to  //., 
the  deceased  husband  of  the  defendant ;  who  afterwards  by 
licence  from  the  lord,  demised  to  J.  S.  for  ninety-nine  years  by 
way  of  mortgage :  then  H.  died,  and  J.  S.  assigned  to  the  plain- 
tiffl  At  the  trial,  only  one  instance  of  u  lease  by  licence  was 
given  in  evidence;  whereupon  it  was  insisted  for  the  defendant, 
the  widow,  that  there  being  no  special  custom  to  let  by  lease, 
the  only  way  of  transferring  the  copyhold  was  by  surrender. 
And  therefore  in  this  case,  if  the  estate  of  //.  the  husband  was 
not  determined  according  to  the  custom  of  the  manor,  he  must 
be  deemed  to  have  died  seised  of  the  copyhold,  and  the  widow 
still  entitled  to  her  free-bench.  But  the  court  said,  that  here, 
the  right  of  the  husband  was  confined  to  such  estate  as  he  should 
die  seised  of;  consequently,  as  between  lord  and  tenant,  they 
might  defeat  the  wife's  estate  when  they  pleased.] 

The  custom  of  a  manor  was,  that  the  wife  of  a  copyholder 
dying  seised  should  have  her  widow's  estate ;  a  commission  of 
bankruptcy  is  taken  out  against  the  copyholder,  and  his  estate 
sold  by  the  commissioners,  but  before  the  vendee  was  admitted 
the  copyholder  dies ;  and  yet  adjudged  that  the  widow's  estate 
was  gone,  because  her  husband  did  not  die  seised,  his  estate  and 
right  being  bound  by  the  sale,  to  which  the  admittance  after  has 
relation,  and  devests  the  widow's  estate. 

If  the  custom  of  a  manor  be,  that  if  any  of  the  tenants  marry  a 
widow  she  shall  have  no  dower ;  this  is  good ;  but  a  custom,  that 
the  wife  of  tenant  in  fee  shall  not  be  endowed,  is  not  good. 
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If  there  be  a  custom,  that  where  the  husband  sells  his  land*  Ro.  Abr.562. 
and  his  wife  receives  part  of  the  money,  or  if  it  be  expended  in  p^J^^^^j^^*', 
the  family,  that  his  wife  shall  be  barred  of  her  dower,  this  may  „g"^  ^"''  ^■'' 
be  good. 

Ancient  rent,  or  common  in  Borough-English,  gavelkind,  S,-c.  Brook,  tit- 
is  of  the  nature  of  the  land  there,  and  women  shall  have  dower  ^"^^°'"^ '^'^* 
accordingly;  and  so  it  seems  to  be  of  rent,  common,  S)-c.  newly  5  ■   S-   9- 
granted,  though  some  have  held  the  contrary ;  and  in  all  these 
cases,  whether  it  be  of  land  or  rent,  the  custom  must  be  shewn 
specially. 

If  the  custom  be,  that  the  wife  shall  have  for  her  dower  the  Pei;k.435,436' 
moiety  of  the  lands  and  tenements  of  her  husband,  4'C-  she  shall  »  ^^^-  ^^9- 
not  be  endowed  of  a  fair  or  bailiwick,  because  the  custom  shall 
be  taken  strictly,  and  these  are  no  tenements  :  secus,  if  they  were 
appendant  to  a  manor,  whereof  she  is  dowable,  for  then  she 
shall  have  a  moiety  of  the  profits  as  appendant  to  a  moiety  of 
the  manor. 

2.  Dower  ad  Ostium  Ecclesise. 

Dower  ad  ostium  ecclesice  is  where  a  man  of  full  (a)  age,  seised  Litt.  §  39.  Co. 
of  lands  in  fee,  after  marriage  endows  his  wife  at  the  (Z>)  church-  ^''"■^J'^'^^* 
door  of  (c)  a  moiety,  a  third  or  other  part  of  his  lands,  declaring  (^)"cannot  be 
them  in  certainty ;  in  which  case,  after  her  husband's  death,  she  made  by  one 
may  enter  into  such  (rZ)  lands  without  any  other  assignment,  be-  ""tjer  age. 
cause  the  {e)  solemn  assignment  at  the  church-door  is  equivalent  r^^Y^Q^^Q^^^ 
to  the  assignment  in  pais  by  metes  and  bonds :  but  this  assign-  ^^  ostium  ca- 
ment  cannot  be  made  before  marriage,  because  before,  she  is  not  merce  is  not 
entitled  to  dower.  good.  F.N.B. 

150.  Co. 
Litt.  34.  (c)  It  was  formerly  held  that  it  could  not  be  of  more  than  a  third  part  of  the 
husband's  estate.  F.  N.  B.  150.  Co.  Litt.  34.  b.  36.  a.  (c/)  This  dower  cannot  be  of 
the  capital  barony  held  of  the  king  in  capite,  or  of  the  capital  messuage  held  by  knight's 
service,  {e)  This  dower,  before  the  statute  of  frauds  and  perjuries,  was  held  to  be 
good  without  deed,  or  without  livery  and  seisin.  Perk.  437.  Brook,  7.  80.  Dyer,  18.  pi.  108. 
Co.  Litt.  34.  a.  35.  a. 

If  this  dower  be  assigned,  with  a  clause,  that,  notwithstanding  Co.  Litt.  3  a.  a. 
any  divorce  that  shall  happen,  the  wife  shall  hold  it  for  her  life, 
this  is  good,  because  modus  ^'  conveiitio  vincunt  legem. 

If  tenant  in  tail  assigns  such  dower,  this  shall  not  bind  his  Co.  Litt.  38. 
issue  against  the  statute  de  do?iis,  nor  him  in  the  reversion  after 
the  estate  ended. 

3.  Dower  ex  Assensu  Patris. 

Dower  ex  assensu  patris  is  where  the  father  is  seised  of  lands  in  Litt.  §  40.  Co. 

fee,  and  his  son  and  heir  (/)  apparent  after  marriage  endows  his  p^^j:-^^'  ^^* 

wife  by  the  father's  assent,  ad  ostium  ecclesice,  of  a  certain  quan-  Brook,  7. 'so. 

tity  of  them  ;  in  which  case,  after  the  death  of  the  son,  his  wife  piow.  304.  b. 

may  enter  into  such  parcel,  without  any  other  assignment,  though  Cro.  Ja.  169. 

the  father  be  living :  but  this  assent  of  the  father  must  be  by  ^o\vTr  ex^^^^^^ 

deed,  because  his  estate  is  to  be  charged  ijifuturOi  and  this  may  j^  as  good. 

likewise  be  of  more  than  a  third  part.  Perk.''44i. 
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Co.Litt.  35.  This  endowment  of  a  reversion  expectant  on  an  estate  for  life  is  not  good,  nor 
of  lands  held  by  the  father  in  jointenancy,  because  not  dowable  of  them.  Co.  Litt.  35.  a. 
Perk.  445.  F.  N.  B.  150.    (/)  Can  be  only  by  the  hen-  apparent.     Perk.  44a.     F.  N.  B.  150. 

3  Co.  38.  6  Co.  22.  Co.  Litt.  25-  But  it  is  good,  though  the  heir  appai-ent  be  within 
age,  for  the  estate  does  not  move  from  him.    Co.  Litt.  3^-  b.  38.  a.    Brook,  80. 

4  Co.  I.  Co.  These  dower?,  ad  osiiwn  ecclesicc,  or  ex  assensu  patris,  if  the 
Litt.  36.  wife  enters  and  assents  to  them,  are  a  good  bar  of  her  dower  at 
^Leon^J73      common  law;  but  she  may,   if  she  will,  waive  them,  and  claim 

her  dower  at  common  law,  because  being  made  after  the  marriage 

she  is  not  bound  by  them. 

Co.  Litt.  35.  These  dowers  ensue  the  nature  of  dower  at  common   law, 

F.  N.  B.  150.     and  the  wife  may  have  a  writ  of  dower  for  them,    though  they 

are  certain,  as  well  as  for  her  dower  at  common  law,  and   as 

well  against  the  guardian  as  the  terretenant. 

Co.Litt.  30.  a.       These  dowers  are  good,  though  the  wife  be  under  the  age  of 

^"^'^  nine  years  at  the  time  of  her  husband's   death,  being  made  by 

consent. 
Co.  Litt.  37.  a.        But  they  are  forfeited  for  high  or  petit  treason   in  the  hus- 
41-    Stanf.        band;  and  so  they  were  anciently,  if  he  were  attainted  of  fe- 
9-^'  ^'  lony  or  murder;  though  now  in  these  last  cases  they  are  saved 

by  the  statutes  i  E.  6.  c.  2.  and  5  Edw.  6.  c.  11.,  but  remain  for- 
feitable by  his  attainder  of  high  or  petit  treason. 

4.  Doxoer  de  la  plus  Belle. 

Litt.  §  48.  Dower  de  la  plus  belle  is  where  there  is  a  guardian  in  chivalry, 

Co.  Litt.  38,     jjjjj  i\jQ  ^yjjg  occupies  lands  of  the  heir  as  guardian  in  socage,   if 

^'   '   '  the  wife  brings  a  writ  of  dower  against  such  guardian  in  chivalry, 

he  may  shew  this  matter,  and  pray  that  the  wife  may  be  en- 
dowed de  la  plus  belle  of  the  tenements  in  socage ;  and  it  will  be 
adjudged  accordingly.  And  the  reason  of  this  endowment  was 
to  prevent  the  dismembering  of  the  lands  holden  in  chivalry, 
which  arc  pro  bono  publico,  and  for  the  defence  of  the  realm. 

Litt.}  49.  After  judgment  given,  the  wife  may  take  her  neighbours,  and 

in  tlieir  presence  endow  herself  of  the  fairest  part  of  the  tene- 
ments, which  she  hath  in  socage,  for  her  life. 

PerL45o.  If  the  lands,  which  the  wife  hath  as  guardian   in  socage,  are 

Dot  of  value  sufficient  lor  her  dower;  or  if  a  rent-charge  be  is- 
suing out  of  them ;  upon  her  shewing  this  matter,  she  shall  re- 
cover of  the  guardian  in  chivalry  to  make  it  up. 

P«rk.45i,4j2.  If  all  the  lands  which  the  husband  had  were  holden  in  socage, 
and  his  wife  hath  them  as  guardian  in  socage,  she  shall  be  al- 
lowed the  third  part  of  the  profits  upon  her  account  in  allowance 
of  dower.  But  she  cannot  endow  herself  of  the  third  part 
thereof,  because  that  would  be  to  make  herself  judge  in  her  own 
cause ;  neither  can  the  heir,  in  a  writ  of  dower  brought  against 
him,  plead  that  she  is  guardian  in  socage,  and  may  endow 
herself. 

5  Co.  30.  Guardian  by  tort    in  socage    cannot  endow  herself  de    la 

plus  brlle,  because  the  law  will  not  encourage  such  wrong  and 
violence. 
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(A)  For  what  Duress  or  Degree  of  Restraint  or  Ter- 

ror, a  Man  shall  avoid  his  Deed  or  Contract. 

(B)  On   whom  and  by  whom  the  Duress   must  be 

committed. 

(C)  What   Contracts    or    Securities    may  be    thus 

avoided. 

(D)  The  Manner  of  avoiding  them. 


(A)  For  what  Duress  or  Degree  of  Restraint  or  Ter- 
ror, a  Man  shall  avoid  his  Deed  or  Contract. 

TT  seems  clearly  agreed,  that  where  a  person  is  illegally  re-  Co.Uttriss^ 

^  strained  of  his  liberty  by  being  confined  in  a  common  gaol,  f^^\l^^^^^^j. 

or  {a)  elsewhere,  and  during  such  restraint  enters  into  a  bond,  restraint  of^'^' 

or  other  security,  to  the  person  who  causes  the  restraint,  that  he  the  liberty  of 

may  avoid  the  same  for  duress  of  imprisonment.  a  freeman  is 

an  imprison- 
ment.    2  Inst.  432.- 

But,  if  a  man  be  imprisoned  by  order  of  law,  the  plaintiff  a  Inst.  481. 
may  take  a  feoffment  of  him,  or  a  bond  for  his  satisfaction,  and  ^^^j^^^^^f  -^^ 
for  the  deliverance  of  the  defendant,  notwithstanding  that  ini-  prisonment  is 
prisonment :  for  this  is  not  by  duress  of  imprisonment,  because  intended  only 
he  was  in  prison  by  (b)  course  of  law ;  for  it  is  not  accounted  in  where  the 
law  duress    of  imprisonment,    but  where  either  the  imprison-  fuijjf/,^pri°"^" 
ment,  or  the  duress  that  is  offered  (c)  in  prison,  or  at  large,  is  g^ned  till  he 
tortious  and  unlawful ;  for  executio  juris  non  Jiabet  injuriam.  makes  a  bond, 

and  not  where 
a  man  is  lawfully  imprisoned  for  another  cause,  and  for  his  delivery  makes  a  bond.  3  Leon, 
2,39.  per  cur.     (c)  If  a  man  be  lawfully  in  prison,  yet,  if  he  makes  an   obligation  against 

his  agreement  and  will,  he  may   avoid  it  by  duress.     43  E.  3.  10.  b.     Ro.  Abr,  687. • 

Where  after  judgment  the  defendant,  having  "no  good  cause  of  action,  caused  the  plaintiff  to 
be  arrested  and  detained  in  prison,  threatening  him  that  if  he  would  not  seal  a  release  to 
him,  he  should  lie  there  and  rot;  and  thereupon  he  sealed  one,  and  was  discharged;  it  wa» 
ruled  at  Guildhall  by  Bridgman  C.  J.  that  this  release  could  not  be  avoided  by  duress,  because 
he  was  in  custody  in  the  course  of  law  by  the  king's  writ  when  he  sealed,  but  he  offered  it 
should  be  found  specially  if  Baldwin  would  pray  it,  which  he  did  not;  and  therefore  the  re- 
lease was  held  good.    Lev.  69. 

My  Lord  CoJce  says,  that  for  menaces,  in  four  instances,  a  man  a  Inst.  483. 
may  avoid  his  own  act.     ist,  For  fear  of  loss  of  life,     idly,  {d)  W  ^^°'g  p 
Of  loss  of  member.    3dly,  Of  mayhem.   4thly,  Of  imprisonment.  ^  ^- "^-   '  ' 
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i  Inst.  423-  But  menacing  to  commit  a  battery,  or  to  bum  his  houses,  or 

T)   ^^J  1     6    ^^°^^  ^^^^  goods,  is  not  sufficient  to  avoid  the  act ;  for  if  he  should 
Sumner  V.         suffer  \\hat  he  is  threatened,  he  may  sue  and  recover  damages 
Femman,         in  proportion  to  the  injury  done  him. 
II  Mod.  303-  cited  in  z  Str.  917.  contr.    Ro.  Abr.  687.  pi.  3. 

Cro.  Eliz.  646-  If  a  man  is  taken  by  virtue  of  a  process  issuing  out  of  a  court 
Stepney  and  that  hath  no  power  to  grant  such  process,  and  for  his  enlarge- 
0-  S  c"^  Cro  '^^^"^  S^^^^  '^^"^^  ^°  appear  in  tlie  jraid  court,  this  may  be  avoided, 
Car.  596.  *  because  taken  by  duress.  Adjudged  in  an  action  upon  such 
(a)  So,  where  bond,  given  by  one  who  was  taken  upon  an  attachment  under  the 
the  arrest  was  privy  seal  of  the  court  of  requests ;  for  that  court  had  (a)  no 
vmn  onhe"^"  P^'^^'^^"  ^°  grant  such  process,  and  therefore  it  was  no  warrant  to 
hi"h  commis-    ^^^^  sheriff  to  take  his  body. 

sion  bv  their  command,  until  he  entered  into  a  bond  to  appear,  &c.  it  was  held  void.  Ro. 
Abr.  687. 

Allen,  92.  If  A.  falsely  charges  B.  with  felony  for  stealijig  his  horse,  and 

RulerlbyiZo^  procures  a  warrant  from  a  justice  of  jicace  to  a  constable, 
upoTthe  trial  ^^'^^''^^y  ^^^  is  taken,  and  being  in  custody,  upon  ^.'s  promise 
of  an  issue  on  ^^  discharge  him,  seals  a  bond  for  10/.  to  J.,  and  is  thereupon 
tiie  duress.  immediately  discharged ;  this  bond  may  be  avoided  by  duress ; 
and  so  ruled,  it  appearing  that  the  horse  was  B.'h  own  horse, 
and  that  these  proceedings  were  only  to  cover  the  deceit. 
*  Vern.  497.  Ji^\^q  i,i  equity,  if  a  man  by  compulsion  .enters  into  a  bond, 

^\i^Ve&  6^±-<;    ^^^•^"g^^  ^'^^  terror  and  force  are  not  sufficient  to  make  it  duress 
I  Ves.  jun.  43.  ^t  common  law,  yet  it  may  be  relieved  against. 
In  these  cases,  though  the  validity  of  the  instrument  must  be  tried  at  law,  yet  that  trial  will 
be  in  an  issue  under  the  controul  of  the  court  of  equity,  in  which  the  attention  of  the  jury 
will  be  called  not  only  to  the  circumstances  of  the  execution,  but  to  the  state  of  the  party'* 

mind,  from  the  effect  of  former  acts  of  violence  and  oppression.     Peel  v. ,  16  Vei. 

157.     Lady  Strathmorc  v.  Bowes,  2  Ur.  Ch.  Rep.  345.    i  Ves.  jun.  22. |1 

Talle\Tand  v.  ||  Where  A.  a  foreigner  had  arrested  B.  a  foreigner  upon  an  ob- 
"yp^  ""S^*"*  ligation  enteral  into  in  their  own  country  by  B.  as  surety,  which 
A  court  of  according  to  the  law  of  that  counlry  could  not  affect  the  person; 
law  has  dis-  and  whilst  he  was  in  custody  under  the  arrest,  had  taken  from  him 
charged  a  dc-  Ijiljs  of  exchange,  upon  which  he  afterwards  arrested  him  again ; 
common  b-ii'l  ^^^  ^^^^  restrained  by  injunction  from  proceeding  in  his  action.  || 
arrested  on  a  contract  made  in  France,  under  which  his  person  would  not  there  have  been 
liable.  Melan  v.  Fitzjames,  i  Bos.  &  Pull.  138.  But  sec  co«/r.  j)er  Heath  J.  Id.  142.  and 
Lord  Ellcnborougit,  2  East,  455. 

Woodman  But  in  this  every  case  must  depend  on  its  own  circumstances ; 

snd  Skute,  for  where  A,  being  taken  by  the  husband  going  to  bed  to  his 
OHb  Eo'lleD  ^'^^''  S^^^  securities  lor  payment  of  500/.  and  a  bill  was  brought 
9.  S.  C.  to  b^  relieved  against  the  securities,  suggesting  a  plot  to  catch 

him  :  and  that  the  defendant  with  an  axe  threatened  to  cut  him 
in  i)ieccs;  there  being  no  proof  of  a  plot,  and  it  appearing  that 
the  securities  were  entered  into  at  three  several  times,  and 
when  the  plaintiff  was  in  cool  blood,  and  that  he  joined  in  con- 
cealing the  consideration  thereof,  the  court  refused  to  relieve. 

1 4  Al«o> 


B)  0)1  whom  and  hy  "whom  Duress  must  he  committed.  773 

Also,  by  a  rule  of  the  court  of  Common  Pleas,  14  &  15  C.  2.  ||This  rule  ex- 
aiid  of  the  court  of  King's  Bench,  P.  15  C.  2.  all  warrants  for  tends  only  to 
confessing  judgments,  taken  by  any  sheriff  or  bailiff  from  any  cases  where 
oerson  in  his  custody  by  arrest,    if  not  executed  in  the  presence  j^  in  custody 
of  some  sworn  attorney  of  either  court  (which  attorney  by  a  rule  on  mesne 
of  the   court  of  B.  R.  of  4  G.  2.  and  of  C.  B.  of  14  G.   2.  process; 
must    be  an   attorney  on  behalf  of   the   defendant,)    and   his  ^Y^^tjims  v. 
name  set  or  subscribed  thereto  as  a  witness,  shall  not  be  good,  ^  gj^  li/^s, 
oY  of  any  force ;  and  upon  oath  made  that  this  was  not  done,  Fell  v.  Riley, 
ihe  same  shall  be  set  aside,  and  the  sheriff  or  officer  may  be  pu-  Cowp.  281. 
lushed  for  so  doing ;  and  if  judgment  be  entered  thereon,  the  f "j      -p  r^" 
same  on  motion  will  be  vacated  and  set  aside  ;  and  if  the  execu-  -j. '   Cromp- 
tion  thereon  be  executed,  the  party  will  have  restitution  awarded  tonv.  Steward, 
him.  '  7  T.  R.  19. 

and  at  the 
suit  of  the  party  to  whom  the  warrant  to  confess  judgment  is  given.  Finn  v.  Hutchinson,  2  Ld. 
Raym.  797.  Churchy  v.  Rosse,  5  Mod.  144.  Holconibe  v.  Wade,  3  Burr.  1792.  Charlton 
V.  Fletcher,  4  T.  R.  433.  Smith  v.  Burlton,  i  East,  241.  Gihnan  v.  Hill,  Cowp.  142.  Nor 
is  the  case  of  persons  in  the  custody  of  the  marshal  strictly  within  it,  as  it  mentions  only 
persons  in  custody  of  the  sherili's  officers.  Parkinson  v.  Caines,  3  T.  R.  616.  Neither  does 
it  apply  to  cases  where  the  defendant  is  himself  a  practising  attorney,  Walton  v.  Stanton, 
Barnes  57.  nor  where,  being  aware  of  the  rule,  he  means  to  convert  it  into  an  instrument  of 
fraud.  Oilman  v.  Hill,  Cowp.  142.  Jeyes  v.  Booth,  i  Bos.  &  Pull.  97.  The  attorney 
present  need  not  be  an  attorney  of  the  court  in  which  the  judgment  is  to  be  entered  up, 
Wilmot  V.  Barry,  Barnes,  44.  Bland  v.  Pakenhani,  i  Str.  530.  neither  need  he  be  the  de- 
fendant's own  attorney,  or  previously  acquainted  with  him.  Osborne  v.  Davis,  4  Taunt.  797. 
Qu.  this  case,  and  see  what  is  said  by  Lord  Hardwickc  in  z  Ves.  634,  635.  But  he  must  be  ac- 
tually an  attorney  at  the  time.  Barnes  v.  Ward,  Barnes,  42.  It  seems  not  to  be  competent 
to  the  party  in  custody  to  waive  the  benefit  of  the  rule  by  consenting  to  the  plaintiff's  at- 
torney acting  as  his  attorney  also.  Hutson  v.  Hutson,  7  T.  R.  7.  Woodin  v.  College,  Ca. 
temp.  Hardw.  177.  Nor  can  the  rule  be  dispensed  with,  though  other  persons  not  in  custody 
join  in  the  warrant.  Valentine  v.  Gulland,  2  Taunt.  49.  The  rule  must  be  complied  with 
though  the  warrant  be  executed  out  of  England.  Fitzgerald  v.  Plunkett,  2  Str.  1247-  ^"^ 
cases  not  strictly  Avithin  the  rule  the  courts  will,  under  their  general  jurisdiction,  relieve  a 
party,  who  has  been  oppressed  or  imposed  upon  in  consequence  of  such  a  warrant  executed 
without  the  presence  of  any  attorney  on  his  behalf.  Ruffle  v.  Hitchacock,  a  Bl.  Rep.  1097. 
Waraker  v.  Gascoyne,  /(/.  1297.     Parkinson  v.  Caines,   3  T.  R.  616. 

(B)  On  whom   and  by  whom  the   Duress  must  be 

committed. 

T^HE  duress  that  will  avoid  a  deed  must  be  done  to  the  party  Mental  and 
himself;  therefore  if  A.  and  B.  enter  into  an  obligation,  Woolington, 
by  reason  of  duress  done  to  A.,   B.  shall  not  avoid  this  obliga-  5^' "^rvy-ayng 
tion,  though  A.  may,  because  he  shall  not  avoid  it  by  duress  to  v.  Sands, 
a  stranger.  Freem.  351. 

ace]  Hus- 
combe  v.  Standing,  Cro.  Ja.  187.  S.  P.  adjudged,  and  that  the  bond  may  stand  good  as  to  one, 
and  be  avoided  as  to  the  other,  where  it  is  joint  and  several.  Ro.  Abr.  686.  pi.  6.  Duress 
by  a  stranger,  by  procurement  of  the  party  that  shall  have  the  benefit,  is  a  good  cause  to 
avoid,  &c.  43  E.  3.  6.  Ro.  Abr.  688.  S,  C. — But  duress  by  a  stranger,  without  maldng  the 
obligee  party  thereto,  is  no  cause  to  avoid,  &c.    Keilw.  154.  a. 

But  (a)  a  son  shall  avoid  his  deed  by  duress  to  his  father ;  so  (a)  Ro.  Abr. 

shall  {b)  the  father  his  deed,  by  reason  of  duress  to  his  son.  687. 

•^  (5)  2  Brow. 

276, 
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276.    [But  per  Twuden  J.  a  man  shall  in  no  case  avoid  his  deed  by  duress  to  another,  let 
him  be  related  how  he  vvill.     Freem.  351.] 

Ro.  Abr.  687.        Also,  the  husband  shall  avoid  a  deed  made  by  duress  to  his 
4  Brownl.  267.  xe\?p 

S.  P.     For  the  •        . 

husband  and  ^\ife  are  but  one  person.     Sid.  123.  cited  to  be  adjudged. — For  duress  of  im- 
prisonment of  the  plaintiff's  commoign.     Keilw.  154. 

^D  ■'^^'■.  ^^'^'       -^"^  ^  servant  shall  not  avoid  a  deed  made  by  duress  to  his 

a  Brownl.  276.  ^.^.t^j.^  ^^^^  ^.^^  ^^^.^ 


(C)    What    Contracts    or    Securities    may    be    thus 

avoided. 

Bro.  tit.  Dis-  TF  a  man  makes  a  [a]  lease  by  duress,  and  the  lessee  enters, 
seisin,  68.  tjig  lessor  shall  have  an  asisise  against  him  as  a  disseisor ;  for 

man  under^du-  *^^^  ^^^^  consent  of  parties  being  essential  to  all  contracts,  where 
ress  makes  a  either  of  the  parties  is  under  force  and  violence,  his  free  assent 
letter  of  at-       cannot  be  supposed,  and  therefore  such  contract  is  void,  and 

torney  to  give  xhe  person  who  enters  by  virtue  of  it  is  awronjj-doer. 
livery,  he  shall  ^  ''  ° 

have  an  assise.     Bro.  tit.  Disseisin,  63. 

Bro.  tit.  Dis-         But,  if  a  man  by  duress  make  a  feoffment  and  livery  in  per- 

seisin,  63.  Vide  g^jj^  j^g  shall  have  no  assise  against  the  feoffee,  because  such 

where  it  is^said  ^w^^^  shall  not  be  presumed,  for  then  the  power  of  the  pais^ 

that  a  feoff-       present  at  the  solemnity,  would  have  been  supposed  to  have 

ment  made  by  come  in  to  his  rescue. 

duress  is  not 

void,  but  voidable  only. 

Moore,  42.  So,  if  a  man  acknowledges  and  enrolls  a  deed,  he  cannot  af- 

Cro.Eliz.88.     terwards  plead  duress. 

S.  C.   And  the  ' 

court  inclined  accordingly.     Ro.  Abr.  862.  S.  P.     And  that  no  averment  shall  be  taken,  that 

a  deed  enrolled  was  made  by  duress. 

Ro.  Abr.  687.  But  a  statute  merchant  may  be  avoided  by  audita  querela,  be- 
Owen,  142.       cause  it  was  made  by  duress  of  imprisonment. 

dianEnt.  107. 

Leon.  13.  The       In  debt  for  tlie  arrears  of  an  account,  the  defendant  may 

Earl  of  Nor-  shew  that  the  plaintififi  of  his  own  wrong,  imprisoned  the  de- 

thumberland's  fondant,  and  assigned  auditors  to  him,  being  in  prison,  and  that 

case,  adiudced  ,  ^     '^    1       1  '  o        i 

by  all  the  ^"  ^"'^  account  was  by  duress. 

judges. 

Dyer,  143.  b.        A  will  shall  be  {h)  avoided  by  duress  or  menace  of  imprison- 

(i)  So,  if  a  man  ment. 

makes  a  will 

in  his  sickness  by  the  over  importunity  of  his  wife,  to  the  end  he  may  be  quiet,  this  shall  b« 

Kaid  to  be  a  will  made  by  restraint,  and  shall  not  be  good.    Styl.  427. 

If 
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If  a  man  takes  A.  S.  to  wife  by  duress,  though  the  marriage  Keilw.  52.  b. 

he  soXemmzed  ill  facie  ecclesicc,  yet  it  is  merely  void,  and  they   i  N.  Dyer,  15. 

are  not  husband  and  wife,  for  without  a  free  consent  {a)  there  '".  "i=^'"ain- 

can  be  no  marriage.  f^^'J^^'    .   ^ 

"  {a)  Though  de 

jure  it  cannot,  yet  dc facto  it  may,  and  so  within  the  statute  3  H.  7.  c.  2.     Cro.  Car.  488. 

(D)  The  Manner  of  avoiding  them. 

TF  a  man  executes  a  deed  by  duress,   he   cannot  plead  no7i  est  5  Co.  iio.  Re- 

■  factum,  for  it  is  his  deed,  though  he   may  avoid  it  by  special  so'^ed  jjcr 
pleading  judgment  5/  actio.  ^"''*  ^  ^^^V.. , 

*  &  J        fc)    _  _  483,  S.P.  nr/<? 

Keb.  516.     That  in  pleading  the  special  manner  of  the  duress,  viz.  whether  it  was  /;£•?•  minas 
vita;,  minas  i-nqmsonam,  S^c.  must  be  set  forth ;  and  note,  so  are  all  the  entries. 
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II  CARRIERS. 

(B)  In  wliat  Cases  a  Carrier  is  chargeable  for  a  Failure 

in  his  Duty. 

Vol.  II.  Page  2. 

T  T  has  appeared  above  that  as  long  as  the  goods  are  in  pos- 
session of  the  carrier,  as  carrier  he  is  answerable  for  their 
destruction  by  an  accidental  fire ;  but  when  his  custody  as  carrier 
has  ceased,  he  will  not  be  responsible  for  the  consequences   of 
ancrothers"      ^\^c\\  fire.     Thus  where  certain  jiarties  in  partnership  agreed  to 
8  Taunt.  443.     carry  goods  from  London  to  Frumc,  where  the  goods  were  de- 
2  Moo.  500.       posited  in  a  warehouse  belonging  to  the  partnersliip,  where  one 
of  the   })artners  resided  (no   charge   being  maile  for  warehouse 
room),  till  it  should  be  convenient  to  the  consignees  to  receive 
them,  and  while  in  the  warehouse  they  were  destroyed  by  fire, 
it  was  held  that  the  partners  weie  not  liable  to  the  owners  for 
the  value  of  the  goods,  since  they  held  them  as  warehousemen 
and  not  as  carriers  at  the  time  of  the  fire ;  and  one  of  the  partners 
having  paid  tlie  value  to  the  owners,  it  was  consequently  held  a 
payment  in  his  own  wrong,  and  that  he  could  not  recover  it  from 
his  copartners. 
Birkettv.Wil-       In  case  o^  gross  negligc7ice  on  the  part  of  the  carrier,  he  is 
an^2iJarn.&    jinswerable   for    the    loss    of   goods  notwithstanding  the   notice 
limiting  his  liability,  and  though  the  goods  are  above  the  value 
expressed  in  the  notice  and  are  not  specially  insured. 
Bodeiiham  v.         And  whether  the  defendant  has  been  guilty  of  gross  negligence 
Bennett,  or  not  is  a  cjuestion  for  the  jury;  and  gross  negligence  may  be 

S    fh^*'''         shewn  on  the  common  declaration   in  assumpsit  for  not  safely 
uTrne^  '"^^1  securely  carrying. 

8  Taunt.  144. 

Batsonv.Do-         And  the  leaving  a  coach  in  a  wide  street  in  the  middle  of  the 
S^\'m'  o    ,^'  night,  w  ith  a  porter  directed  to  watch  it,  din-ing  which  time  the 
anil  seeBrook  Parcel  was  stolen,  has  been  held  to  be  gross  negligence. 
V.  Pickwick,  4  Bing.  218. 

Smith  V.  So  also  the  sending  the  parcel  out  in  a  cart  for  delivery  with 

Wornc, supra,   only  one  person;  so  also  the  delivering  the  parcel  at  the  office 
in   ^'c  n-        t-"  ^  person  calling  in  the  name  of P^/r/vv  staiinfr  iio  residence, 
177.    6  Moo~^    when  the  parcel  was  dn-ccted  J.  i^arkcr.  High  Street ,  Ox/ora. 
4G9.;  and  sec  Stci)henson  v.  Hart,  4  Bing.  47ci.    Bradley  v.  Wutcrliouse,  1  Moo.  &  Malk.  \54. 

So 
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So  also  if  the  parcel  is  sent  by  a  different  coach  from  thiit  for  Oarnett  v. 
which  it  is  booked,   the  notice  is  no  protection   to  the  carrier  Willan, 
in  case  of  loss,  for  the  carrier  has  wrongfully  devested  himself  of  5  Barn.  &  A. 
the  character  of  carrier  which  he  undertook.  p^'^^  5  Barn 

&  A.  342. 

In  order  to  fix  the  owner  of  goods  with  knowledge  of  the  Rowley  v. 
carrier's  notice,  it  is  not  enough  to  prove  that  he  took  in  for  three  Home,  sBing. 
years  a  paper  in  which  the  notice  was  advertised  once  a  week. 

And  a  notice  that  the  proprietor  of  the  coach  office  where  the  Macklin  v. 
parcel  is  booked  will  not  be  responsible,  Sfc.  will  not  avail  the  Waterhouse, 
proprietor  ot  a  coach  carrynig  the  parcel  trom  tlie  ottice,  unless  «=* 

it  be  shewn  that  he  is  connected  with  the  office. 

It  seems  that  where   carriers   run  a  coach  from  A.  to  B.  and  Riley  v.  Home, 
back,  notice  to  limit  their  responsibility  on  the  carriage  of  parcels  5  Bing.  217. 
from  A.  to  B.  will  extend  to  the  journey  back  from  B.  to  A. 

If  the  principals  have  knowledge  of  the  notice  it  is  sufficient,    Mayhew  v. 
though  their   agent  who   sends  and  books  the  parcel  may  not  Eames,  3  Barn, 
know  of  it,  for  they  should  inform  him  of  it,  and  order  him  not  &Cres.60i. 
to  send  parcels  by  that  coach. 

The  want  of  notice  to  the  carrier,  of  the  goods  being  above  the  E^aj's  v. 

value  specified  in  their  notice,  is  not  waived  by  the  carrier  having  ^  ]v[aule& 

before  paid    losses   to   the  plaintiff,   without  enquiring   into  the  s.  i.jandsee 

particulars  of  the  damage.  1  Maule  &  S. 

'■  ^  255. 

The  carrier  may  insist  on  his  notice  in  defence,  though  his  Levi  v.  Water- 
book-keeper  was  conscious  or  had  reason  to  infer  that  the  value  house,  1  Price, 
„   ,  I   ,  111  -c     1  •      .1  *•  280.;  and  see 

or  the  goods  exceeded  the  sum  specified  m  the  notice.  Marsh  v. 

Home,  5  Barn,  &  C.  322. 

When  an  order  is  given,  previous  to  the  delivery  of  goods,  to  Streeter  v, 

a  carrier  or  other  bailee,  to  deal  with  them  in  a  certain  manner   5^p!^'°^H^  _^ 
,  1-11  .  11  1  1  L>in<r.  K.  o4. 

when  he  receives  them,  to  which  he  assents,  and  the  goods  are 

then  delivered  to  him,  a  duty  arises  on  his  pari  to  deal  with 

them  accordingly,  nnd  a  promise  is  implied  to  perform  that  duty ; 

so  that  the  plaintiu  may  declare  either  on  the  express  promise 

contained  in  the  defendant's  assent  to  the  terms  of  the  order  given 

to  him,  or  on  the  implied  promise  resulting  from  the  acceptance 

of  the  goods  on  certain  specified  terms. 

In  an  action  on  the  case  for  misfeasance  in  carelessly  and  un-  Bretherton 
skilfully  driving  a  coach,  whereby  it  was  overset  and  the  plaintiff  g'jj^^'^^^j 
hurt,  a  verdict  and  judgment  against  some  of  the  defendants  and  5Bro.&B.'24. 
in  favour  of  others  are  good. 

Where  the  declaration  stated  that  the  defendants,  for  certain   j^^*,^^'"  ^* 
hire  and  reward,    undertook   to   carry  goods  from  London  and   gBarn^&Cres. 
deliver  them  safely  at  Dover,   and  the  contract  proved  was  to   20. 
carry  and  deliver  safely  {Jire  and  robbery  excepted),  the  variance 
was  held  fatal. 

W^here  A.,  the  keeper  of  a  coach  office  and  a  part  owner  in  Kelsby  v. 
several  coaches,  made  a  special  contract  with  B.  for  the  carriage  ^^g^'J^^  ^^''°' 
of  parcels  which  he  was  in  the  habit  of  sending  from  that  office 
to  various  places,  it  was  held  that  this  bound  the  owners  of  all 

3  E  2  tiie 
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llie  coaches  in  which  B.  was  a  part  owner,  and  as  well  those  who 
became  partners  after  the  making  of  the  contract  as  those  who 
were  so  before. 
Miles  V. Cattle,  Where  the  plaintiff,  on  setting  off  from  Stoc/doji  to  Lmidon  by 
eBing.  745.  defendant's  coach,  received  from  A.B.  a  parcel  of  value,  with  a 
request  to  book  it  for  London  at  defendant's  office,  and  the 
plaintiff,  instead  of  doing  so,  put  it  into  his  bag,  intending  to  take 
it  with  him,  and  the  bag  was  lost  by  the  defendant  on  the 
journey,  it  was  held  that  the  plaintiff  could  not  recover  damages 
in  respect  of  the  parcel. 

(D)  Of  the  Regulations  Carriers  are  under  by  Acts  of 
Parliament,  with  respect  to  their  Carriages,  and  the 
Prices  they  are  to  take,  Hand  other  matters. || 

Page  8. 

7&8G. 4.  ^^  ^^^  statute  7  &  8  Geo.  4.  c.  39.  the  provisions  of  the 

c.  59.  3  W.  &  jM.  c.  12.   and  the  21  Geo.  2.   c.  C8.  empowering  ma- 

gistrates to  fix  rates  of  carriage,  and  impose  penalties  on  persons 
taking  other  rates,  are  repealed. 
5  Car.  1.  c.i.         By  the  3  Car.  1.  c.  1.  it  is  enacted  that  no  carrier  with  any 
liorse  or  horses,  nor  wauixonman  with  anv  waajion  or  wanfcrons, 
nor  carman  with  any  cait  or  carts,  nor  wainman  with  any  wain 
or  wains,  nor  (hovers  with  any  cattle,  shall  by  themselves  or  any 
others  travel   upon  the  Lord's  Day  upon  pain  of  fwfeiting  205. 
for  every  such  offence. 
29  Ciir.  2.  c.  7.        And   by   2y  Car.  2.  c.  7.  §2.   it   is  enacted  that   no  drover, 
^"'  horse-courser,  waggoner,  butcher,  liigler,  their  or  any  of  their 

servants,  shall  travel   or  come  into  his  or  their  inn  or  lodirinji 
upon  the  Lord's  Day  or  any  part  thereof,  upon  pain  that  each 
and  every  such  offender  shall  forfeit  20.<f.  for  every  such  offence. 
F.xparic  Mid-        It  has  been  decided  that  the  driver  of  a  van  between  London 
tlicion,  5  Barn,   and  York  is  a  "  carrier  "  within  the  meaning  of  the  3  Car.  1.  c.  1., 
&C.  164.  ,^,^^1  i^  liable  to  the  penalties  of  that  statute  for  travelling  on  the 

J^ord's  Day. 
Sandcnian  v.  IJut    the    proprietor    and    driver  of  a  stage  coach   is  not  a 

i^nt'l.'il^'c.r- ..^  "  f''i''>ieJ'j"  within  the  meaning  of  the  3  Car.  1.,  nor  is  he,  in 
driving  his  coach  on  a  Sunday,  within  the  29  Car.  2.  c.  7.  $  1. 
as  a  person  exercising  his  worldly  labour,  business,  or  work  of 
his  ordinary  calling,  on  the  Sabbath. 


7Bani.i!l-C.  9C. 


CERTIORARI. 

(A)  Out  of  wliat  Court  it  issues;  and  therein  of  the 
tliscretionary  Power  of  the  Coiut  of  King's  Ijcncli 
in  granting,  denying,  and  filing  it. 

Page  9. 
Rex  V.  Taiin-     FTPON  an  indictment  of  a  parish  for  not  repairing  a  liighway, 
ton,  St.  Mary,  \\^^  right  to  repair  may  come  in  question  so  as  to  entitle 

the 
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the  parisli   to  remove  it   by  certiorari   under   the   5  W.  &  M.   sMaule&S. 
c.  11.  §  6.,  though  the  parish  plead  only  not  guilty.  **^^' 

A  certiorari  was  granted,  as  of  course,  on  the  application  of  ^j     ^'"S  ^^ 
the   attorney   general    on    behalf  of  a   prisoner,  to  remove  an  4  Maule  &  S 
indictment  for  murder  from  the  sessions  for  the  city  of  Rochester,   442.;  and  see 
on  an  affidavit  disclosinij  circumstances  tendintj  to  shew  that  an   4TermR.i6i. 
impartial  trial  could  not  be  had. 

It  has  been  said,  that  a  habeas  corpus  is  the  only  means  of  Doe  v.  Dring, 
removing  ejectments  brought  in  an  inferior  court ;  but  it  is  now   ^  ^'^  p'  ^  ^' 
settled,  that  an  ejectment  may  be  removed  by  certiorari.  ~  Eades  ^'^''°" 

3  Barn.  &  C.  550. 

An  appointment  of  overseers  by  two  justices  may  be  removed  Rex  v.  Stand- 

into  the  Court  of  King's  Bench  by  certiorari,  without  appealinc;  ^'ir    ,  '„  r. 
,  *  .  "^  '  I  I  o   4  Maule  &  S. 

agamst  it  to  the  quarter  sessions.  3-g 

A  plaint  in  replevin  cannot  be  removed  from  a  county  court  Kdwards  v, 

in  Wales  into  the  King's  Bench  by  certiorari.     N.  B.  This  was  Bowen, 

before  the  Welsh  judicature  act,  1  W.  4-.  5Barn.&C. 

-^  206. 

(B)  To  what  Court  it  lies. 
Page  13. 

IT  has  been  seen  (p.  13.)  that  a  certiorari  does  not  lie  to  the  Jones  v.  Dayis, 
great  sessions  of   Tf'ales,  without  some   special  ground  shewn.   i4^"'"j5       " 
And  in  one  case,  where  it  had  issued  without  such  cause,  and   i  w.  ^.  c.  70. 
without  notice  given  to  the  opposite  party,  the  court  quashed  the  §  14.  tiiejnris- 

writ,   and   awarded  a  procede/ido  and  costs   acjainst    the   party  ^liction  ot  the 
.        .,                             -^  °  1        .^    Court  ot  Great 

ISSumg  It.  ^  Sessions  in 

Wales  is  abolished,  and  the  jurisdiction  of  the  K.  B.,  C.  P.  and  Exchequer  at  Westminster, 
is  extended  to  Wales. 

(D)  What  the  Party,  who  applies  for  it,  must  do  before 
it  is  granted. 

Page  l^. 

THE  notice  required  by  the  13  G.  2.  c.  18.  §5.  for  removing  Rex  v.  Justices 
1  r  •     .•  /  ^  ^  .1       r  f  •*   *i  c  o»  Lancashire, 

an  order  of  justices,  must  state  on  the  race  ot  it  the  name  ot  4  Barn.  &  A. 

the  party  applying  for  the  writ.  289, 

The  5  G.  2.  c.  19.  §  2.  is  not  complied  with  by  the  party  and  Rex  v.  Dunn, 

his  two  sureties  entering  into  a  recognizance  in  25/.  each,  but  it  sTermR. 217. 

must  be  in  the  entire  sum  of  50/. 

The  court  will  not  grant  a  certiorari  to  remove  an  indictment     ,.^,^  ^-  I"'^'''l>- 
„  ,  .  ^         p        .     1  I         ,  1    ot  renne<Tocs, 

from  the  quarter  sessions  alter  judgment  has  been  pronounced   j  ^^^n.  &  C. 

in  that  court.  142. 

On  moving  for  a  rule  nisi  for  a  certiorari,  the  affidavits  must  Kv  parte 

not  be  entitled  in  any  cause.  ^°'?"'^ '  Bmn. 

•'  &C.267. 

An  indictment  may  be  removed  from  the  sessions  by  certiorari  The  King  v. 
without  the  six  days'  notice  required  to  be  given  by  the  13  G.  2.  {^^"J'^JI' 
c.  18.  §  5.,  for  that  statute  does  not  apply  to  prosecutors. 

By  5  G.  4.  c.  106.  §  23.  it  is  provided  that  no  writ  oi  certiorari   5G.  4.  c.  loc. 
sliall  be  issued  to  remove  any  action,  bill,  plaint,  cause,  suit,  or  ^  2?. 

3  E  3  other 


780  ADDENDA, 

other  proceeding  at  law  liad  in  any  of  iiis  majesty's  courts  of 
great  session  in  JVales,  unless  it  be  duly  proved  upon  oath  that 
the  party  suing  forth  the  same  hath  given  seven  days'  notice 
thereof  in  writing  to  the  other  party  ;  and  unless  the  party  suing 
for  such  writ  shall,  upon  oath,  shew  to  the  court  in  which  appli- 
cation shall  be  made,  sufficient  cause  for  issuing  such  writ,  and 
so  that  the  parties  therein  concerned  may  have  an  opportunity 
to  shew  cause  against  the  issuing  or  granting  such  certiorari. 
Edwards  v.  It  has  been  held  sufficient  cause  for  granting  a  writ  of  cer- 

Bowen,  tiorari  to  remove  proceedings   in   replevin  from  the  Court  of 

sRussellR.       Great  Sessions,  that  the  tide  to  the  freehold  is  in  question. 

1 53. ;  and  see  ^ 

5  Barn.  &  C.  206.  S.C.     Pierce  v.  Thomas,  Jacob.  R.  54.     By  1  W.  4.  c-  70.  §  14.  the  Court 

of  Great  Sessions  is  abolished. 


(E)  Where,  by  Acts  of  Parliament,  tiie  Court  of  King's 
Bench  is  restrained  from  granting  it. 

Page  20. 

Rex  V.  Ropers,  THE  17  G.  3.  c.  56.  §  22.  takes  away  the  certiorari  only  fron* 
5  Barn.  &  A.  offences  for  the  first  time  created  by  the  22  G.  2.  c.  27.,  and 
^^"'*  does  not  apply  to  those  created  by  12  G.  1.  c.  34.  and  extended 

to  the  silk  and  cotton  trades  by  22  G.  2.  c.  27. 
Ilex  V.  Hubs  ^^  indictment  found  at  the  quarter  sessions  on  the  statute 

5  Term  R.  545.;.    1  W.  &  M.  c.  18.  for  disturbing  a  dissenting  congregation,  may 

be  removed  into  the  King's  Bench  by  certiorari  before  verdict. 
Rcxv.Wadley,        So   also   an   indictment   found   at   the  (juarter  sessions  upon 
4Maule&S.     statute  52  G.  3.  c.  155.  ^  12.  for  disturbing  a  religious  assembly. 
^^'       .  Where  the  appeal  is  against  overseers'  accounts  by  individuals 

2B^^  %A  P'*y'"t?  rates  within  the  parish,  the  certiorari  is  not  taken  away 
522'  *      by  50  G.  3.  c.  49.,  that  act  only  applying  to  ajipeals  by  the  over- 

seers against  the  disallowance  of  any  items  in  their  accounts  by 
the  magistrates. 
Rex  V.  The  An  appointment  of  surveyors  of  highways  under  the  13  G.  3, 

"^'^i'l?^  ^f         c.  78.  camiot  be  removed  into  the  Court  of  King's  Bench  by  cer- 
sBarn  &C        tio)ari,  since  it  is  taken  away  by  the  eighty- first  section. 
698.     Sec  Rex  V.  Justices  of  Somersetshire,  5  Barn,&  C.  81G. 
Rex  V.  Jukes,         A  certiorari  can  only  be  taken  away  by  express  words ;  and 

8  Term  R. 542.  vvhere   a   statute,   authorizin<r  a   sunnnarv   conviction    before   a 

See  Rex  v.  •  •  . 

Fell  1  iiarn  &  "'"''^gistrate  gives  an  ajipeal  to  the  sessions,  who  are  tUrected  to 

Ado'l.580.          hear  and  finally  determine  the  matter,  this  does  not  takeaway 

the  certiorari,  even  after  such  an  appeal  made  and  determined. 

Rex  V.  Fin-  If  a  defendant  remove  an  indictment  hy  certiorari,  giving  the 

more,  8  Term    usual  recognizance  under  5  ^  (j  W.  8c  M.  c.  1 1.,  and  he  be  found 

R.  409.  Rex  V.  jruilty,  and  die  before  the  day  in  bank,  his  bail  are  liable  on  the 
rurner,  fe       J'.  J  ? 

5  Barn.  &  C.      lecognizances  to  pay  the  costs. 

ICO. 

Rex  V.Turner,        If  the  judgment  be  arrested,  no  costs  can  be  taxed  for  the 
15 Last, 570.      prosecutor;  for  the  word  "  convicted  "  in  the  statute  means  con^ 
xictcd  t)tj  judgment. 

'Jlic 
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The  costs  of  conveying  the  defendant  to  gaol,  in  execution  of  I^ex  v.  Gilbie, 
his  sentence,  are  reasonalile  costs  within  the  meaning  of  the  act,  5  ilaule&b. 

^  520. 

and  will  be  allowed. 

The  recognizance  under  the  statute  will  not  be  discharged  till  Rex  v.  Teal, 
all  the  costs  are  paid,  although  they  exceed  the  sum  named  in  is  East,  4. 
the  recognizance. 

Prosecutors  on  an  indictment  for  stopping  a  way  which  they  Rexv,  Wil- 
have  used  before  it  was  stopped,  are  parties  grieved,  and  entitled  ^'^^^°"' 
to  costs  within  the  statute  5  &  6  W.  &  M.  c.  11.  Rex  v".Taifrf-' 

ton,  3  Maule&S.  465. 

So  also  are  prosecutors  dwelling  near  a  steam  engine  emitting  Rex  v.  Dews- 
smoke  affecting  their  breath,  eves,  furniture,  and  dwelling-houses.   "^P'  i6  tiast 

But  where  the  prosecutor  of  an  indictment  for  stopping  a  way  Rex  v.  Incle- 
ftad  not  used  it  before  it  was  stopped,  and  whilst  it  was  stopped   '|°'>  ^  Maule 
declared  he  did  not  care  about  it,  and  did  not  apply  for  costs 
till   two  years  after  judgment  given,   the  court  held   him  not 
entitled  as  a  party  grieved. 

(H)  In  what  Manner  it  is  to  be  returned. 
Page  23. 

UPON  a  certiorari  to  remove  a  conviction  by  a  justice  of  the  Rex  v.  Eaton, 
peace  on  the  deer-stealing  act  16  G.  3.  c.  30.  a  return  that  the  2TerraR.2S5. 
record  is  returned  to  the  sessions,  and  that  a  copy  is  annexed 
to  the  writ,  is  sufficient;  for  justices  ought  in  all  cases  to  return 
convictions  to  the  sessions. 

Third  persons  cannot  object  to  the  misdirection  of  a  certiorari    Daniel  v.  Phil- 
if  the  proper  officer  waive  the  objection  and  return  the  record.       "ps.  4  lermK. 

A  magistrate  is  justified  in  returning  to  a  certiorari  a  con-  Rex  v.  Barker, 
viction  of  the  party  in  a  more  formal  shape  than  that  in  which  it   i  East  R.  186. 
was  at  first  drawn  up,  and  of  which  a  copy  had  been  delivered 
to  the  party  by  the  magistrate's  clerk,  provided  the  conviction 
returned  is  warranted  by  the  facts. 

Where  justices,  to  whom  a  certiorari  was  directed,  signed  the  Rex  v.  Ken- 
return,  but  did  not  seal  it  or  add  their  description  as  justices,  the  yon,  6  Barn.& 
court  sent  back  the  return  to  be  amended.  *-'•  ^'*^' 


CHAMPERTY. 

^^/^HERE  a  creditor  who  had  instituted  proceedings  at  law  and 
in  equity  against  his  debtor,  enters  into  an  agreement  to 
abandon  those  proceedings,  and  give  up  his  securities  in  consider- 
ation of  a  debtor  giving  him  a  lien  on  securities  in  the  hands  of  an- 
other  creditor,  with  authority  to  sue  such  other  creditor,  and  agree- 
ing to  use  his  best  endeavours  to  assist  in  adjusting  his  account 
with  the  holder  of  the  securities,  and  in  recovering  his  securities  ;  Hartley  v. 
held,  tljat  the  agreement  does  not  amount  to  champerty,  but  Russell,  2  Sim, 
would  have  done  so,  if  it  had  stipulated  that  creditor  should  have  "^^tu.  sh. 

3  E  4  maintained 


78.^ 
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Stone  V.  Yea, 
1  Jac.R.  426. 


Wood  V.  Grif- 
fiths, 1  Swanst. 
56. 


Stanley  v. 
Jones,  7  Bing. 
369. 


WilliaiDS  V. 
Protheroc, 
5  Bin<'.  309. 


maintained  such  proceedings  against  the  holder  of  securities,  in 
consideration  of  profits  to  be  derived  by  debtor  from  the  suit. 

Persons  having  a  common  interest  may  agree  to  unite  in  a 
defence,  but  the  agreement  must  not  be  beyond  the  common 
object :  and  therefore  an  agreement  between  several  owners  and 
occupiers  of  land  in  a  parish,  to  concur  in  defending  any  suit 
that  may  be  commenced  against  any  of  them,  by  the  present  or 
any  future  rector,  for  the  tithes  of  articles  covered  by  certain 
specified  moduses,  binding  themselves  not  to  compromise  or 
settle,  and  not  limited  to  their  continuance  in  the  parish,  or  to 
any  particular  time,  seems  illegal. 

An  equitable  interest,  under  a  contract  of  purchase,  may  be 
the  subject  of  sale;  .the  sub-contract  converts  the  original  vendee 
into  a  trustee  of  his  equitable  interest  for  his  vendee,  who  acquires 
the  same  rights  which  he  had  to  the  benefits  to  be  derived  under 
the  primary  contract.  Such  sub  contracts  are  not  within  the 
doctrine  of  champerty  and  maintenance. 

An  agreement  to  communicate  such  information  as  shall 
enable  a  party  to  recover  a  sum  of  money  by  action,  and  to 
exert  influence  for  procuring  evidence  to  substantiate  the  claim,  on 
condition  of  receiving  a  portion  of  the  sum  recovered,  is  illegal. 

An  agreement  between  the  seller  and  purchaser  of  an  estate, 
that  the  purchaser,  bearing  the  expense  of  certain  suits  com- 
menced by  the  seller  against  an  occupier  for  arrear  of  rent^ 
should  have  the  rent  to  be  so  recovered,  and  any  sum  that  could 
be  recovered  for  dilapidations ;  and  that  the  purchaser,  bearing 
the  expenses,  might  use  the  seller's  name  in  actions  he  might 
think  fit  to  conmience  against  the  occupier,  for  arrears  of  rent  or 
dilapidations,  is  not  void  as  savouring  of  champerty. 
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(C)   What  is  a    good    Charitable    U.se    within    the 

43  Eliz. 

Page  36. 

llJ^V  an  act  of  the  13  Geo.  3.,  commissioners  were  authorized  to 
levy  a  rate  on  occupiers  of  houses  in  B?/^///o)i,  for  paving, 
•watching  &c.  the  town  ;  and  another  rate  on  every  chaldron  of 
coals  brought  into  the  town,  for  repairing  or  building  works  to 
protect  the  town  against  the  sea;  on  an  infornuition  filed  against 
the  commissioners  for  a  misap})lication  of  the  coal  rate,  the  court 
held  that  the  object  of  the  act  was  a  charitable  u.se  within  the 
statute,  and  therefore  the  court  had  juribdiclion  to  take  an 
account  of  the  duty,  and  see  how  it  had  been  applied. 

A  be(iuest  to  the  widows  and  orphans  of  the  parish  of  Liiidjidd, 
was  held  a  good  charitable  be(jiicsl. 
iS:  Stu.  95. 

The 
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The  whole  series  of  decisions  under  the  43  Eliz.  in  favour  of  See  Attor- 
devises  to  charity,  proceed  on  the  principle  that  where  there  is  g^{^„g,"f'^''  ^' 
ability  in  the  grantor   to  grant,  and  the  gift  is  for  charitable  Company, 
purposes,  the  grant,  though  void  at  the  time  when  it  was  made,  aRuss.  417. 
is,  by  the  effect  of  the  43  Eliz.  rendered  operative ;  but  if  there  is 
inability  to  grant,  the  court  has  not  interfered  to  make  good  a 
grant  of  a  thing  that  the  grantor  had  no  power  to  grant. 

(E)  How  Charitable  Gifts  and  Dispositions  have  been 
construed,  and  how  far  favoured  in  Equity. 

Page  36. 

WHERE  the  founder  of  a  free  school  directed  the  heirs  male  Attorney- 
of  the  feoffees  to  appoint  a  master,  and  if  they  should  fail  to  General  v. 
do  so,  then  the  election  should  be  in  the  curate  and  church-   ^^\^  '^^     "' 
wardens,  and  six  chief  inhabitants  ;  the  chief  inhabitants  at  the 
time  of  the  foundation,  and  the  heir  of  the  last  surviving  feoffee 
could  not  be  discovered,  so  that  the  Lord  Chancellor  became 
visitor  in  right  of  the  crown.     He  doubted  the  power  of  the 
visitor  to  elect  a  master,  but  directed  a  general  reference  of  the 
matter  to  the  Attorney  General. 

Equity  has  jurisdiction  over  all  charities  under  the  52  Geo.  3.  /« »'^ Chertsey 
c.  101.  for  the  purpose  of  administering  the  funds,  even  though  Q-pli^e'^^Gi 
the  charity  be  created  by  royal  charter,  provided  the  application 
does  not  extend  to  regulate  or  alter  the  charity,  in  which  case 
the  crown  can  only  interfere  by  virtue  of  its  visitatorial  power. 

On  an  information  filed  by  the  inhabitants  of  Harwjo,  against  Attomey- 
the  master  and  governors  of  that  school,  for  three  purposes,  General  v. 
1st,  the  removal  of  such  governors  as  are  not  inhabitants,  and  {" '%-^"  °"j 
unduly  elected  according  to  the  founder's  statute ;  2d,  the  better 
administration  of  the  revenues  ;  3d,  an  alteration  in  the  present 
constitution  of  the  school :  the  information  as  to  the  first  part 
was  dismissed,  for  the  Court  of  Chancery  has  no  jurisdiction  to 
remove  corporators,  and  eleemosynary  corporators  were  the  sub- 
ject of  visitatorial  jurisdiction  ;  therefore  when  the  crown  became 
visitor,  for  want  of  an  heir  of  the  founder,  the  removal  of  a 
corporator  de  facto  should  be  sought  by  petition  to  the  great 
seal.  2nd,  As  to  the  revenues,  including  the  management  of  the 
estates  and  the  application  of  the  income,  the  Lord  Chancellor 
directed  an  enquiry.  3d,  As  to  the  constitution  of  the  school, 
with  a  view  to  reduce  it  to  a  mere  parochial  school,  by  restrain- 
ing the  number  of  boys  not  on  the  foundation,  the  Lord  Chan- 
cellor refused  to  interfere  :  and  as  to  the  general  education  and 
discipline  of  the  school,  he  said  it  should  be  left  to  the  gover- 
nors and  masters;  any  substantial  deviation  from  the  principle 
and  purpose  of  the  institution  was  the  subject  of  visitatorial 
jurisdiction. 

A  bequest  of  residue  "  to  the  widows  and  children  of  seamen  powell  v. 
"  belonging  to  the  town  of  Liverpool,^'  was  held  a  valid  charitable  Atorney- 
bequest,  and  was  directed  to  go  in  aid  of  a  subsisting  charity,  General,  ^ 

lor 
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sMeriv.  48.;     for   such    persons    of  this    description   as    should    be   deemed 
and  see  Attor-  (Jeserviug  by  the  rectors  of  Liverpool  for  the  time  being. 

Attorney-General  v.  Corporation  of  Exeter,  1  Russell  R.  A5. 

If  land  or  money  be  properly  given  "  for  maintaining  the 
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"  worship  of  God,"  in  that  case  the  court  will  execute  the  trust 
in  favour  of  the  established  religion;  but  if  it  be  clearly  ex- 
pressed or  plainly  implied,  that  the  purpose  is  the  maintenance 
of  dissenting  doctrines,  not  contrary  to  law,  the  court  will  execute 
the  intention. 

Where  testator  directed  the  residue  of  personalty  to  be  divided 
for  "  certain  charitable  purposes  mentioned  by  me,  and  such 
"  other  charitable  purposes  as  I  do  intend  to  name  hereafter,"  and 
he  did  not  mention  any  more,  the  court  executed  the  disposition 
in  favour  of  charity  with  regard  to  the  objects  pointed  out. 

A  bequest  in  trust  for  such  benevolent  purposes  as  the  trustees 
in  their  integrity  and  discretion  might  unanimously  agree  upon, 
was  held  void  for  uncertainty. 

Where  a  legacy  is  given  for  permanent  charitable  purposes  to 
persons  having  no  corporate  character,  the  court  will  not,  without 
a  reference  to  the  master,  allow  the  fund  to  be  paid  out  to  those 
persons,  even  where  they  are  intrusted  by  the  testator  with  the 
manafjement. 

\\'here  an  information  was  brought  to  set  aside  a  lease  of  a 
charity  estate,  as  being  for  a  long  term  determinable  on  lives  at 
a  small  rent  on  payment  of  a  fine,  the  court  refused  to  disturb 
it,  the  corporation  having  always  let  in  the  same  manner;  and 
ana  sec  Attor-  '^'^'  ^^il^i^^^i  Grant  denied  that  there  was  any  such  principle  as 
ney-(Jeneral  v.  that  a  lease  of  a  charity  estate  for  lives,  or  for  a  long  term 
determinable  on  lives,  wo.s  prima  facie  a  breach  of  trust.  It  must 
be  proved  that  the  mode  of  letting  was  so  bad,  as  that  no  person 
meaning  to  discharge  his  trust  fairly  could  resort  to  it. 

Attorney-General  v.  Wilson,  /(/.  518. 

A  bequest  of  money  to  Roman  Catholic  bishops  and  their  suc- 
cessors is  void,  no  such  characters  being  known  to  the  laws  of 
Ireland,  but  otherwise  if  they  are  particularly  named. 

Wliere  a  residuary  estate  was  betjueathed  to  the  minister  and 

GcneraW.  Lc-  church  ofliccrs  of  a  parish  in  Scotland,  for  the  benefit  of  a  charity 

pine,  2  Swanst.  or  school  there,  the  Lord  Chancellor  said,  that  where  a  charity 

was  to  be  administered  in  Scotland,  this  court  did  not  take  the 

administration    into    its    hands,    but    left   it  for    the    courts    in 

Scotland. 

Where  the  conduct  of  the  trusteesof  a  charity  is  not  positively 
objectionable,  the  court  will  not  interfere  to  regulate  a  voluntary 
charity,  because  some  of  the  trustees  complain  of  the  acts  of  the 
majority,  as  being  adverse  to  their  intention,  and  to  that  of 
others  of  the  contributors. 

Where  trustees  have  a  leasing  power,  the  court  will  controul 
it  for  the  benefit  of  a  charity. 
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occupiers  of  certain  annual  offices,  other  trustees  were  appointed  Blackburne,^ 

by  the  court  to  hold  the  funds,  but  the  selection  was  still  left  to  *" ''^  Taylor  s 
/  .  '        ,  Chanty,  1  Jac, 

the  trustees  appointed  by  the  lounder.  &  Walk.  297. 

Where   in   consequence   of  an   increase  of  the  rents  of  the  Ex  parte 
charity,  it  was  referred  to  the  master  to  suggest  a  scheme  for  their  Lane,  4  Madd. 
future  application,  and  he  suggested  an  increase  of  salary  to  a  ^"^-J  ^1^^^ 
lecturer,  it  was  held  that  the  master  might  annex  the  condition   j^^^^" 
of  residence  to  the  increased  stipend,  though  not  required  by  the 
will  of  the  founder. 

Where  a  testator  devised  a  house  after  the  death  of  A.^  for  Attorney- 
the  use  of  the  master  that  might  be  appointed  for  a  school  for  General  v. 
instruction  of  poor  persons  in  W.,  and  afterwards  bequeathed  a  2  Jac"&  Walk 
sum  on  trust,  to  apply  the  interest  to  procuring  a  master  and  270. ' 
mistress  for  instructing  poor  children  and  keeping  the  school  in 
repair,  and  to  apply  the  residue  of  the  interest  to  the  poor;  it 
was  held  that  the  bequest  to  the  school  was  void,  as  being  con- 
nected with  the  void  devise  of  the  house,  and  that  the  amount 
intended  for  that  purpose  being  uncertain,  the  gift  of  the  residue 
was  also  void. 

Where  the  corporation  of  Bristol  (to  whom  certain  moneys  Attorney- 
were  given  for  the  purposes  mentioned  in  a  deed,  and  to  the  General  v. 
intent  that  they  miglu  be  laid  out  in  the  purchase  of  lands  of  the  Mayor  of  Bns- 
clear  yearly  value  of  120/.  and  more,)  covenanted  by  the  deed,  to  *>^alk.294. 
pay  thereout  annually  certain  sums  of  nearly  the  same  amount, 
to  certain  charities  in  rotation,  the  corporation  itself  being  one  of 
those  charities,  and  there  being  no  express  gift  of  the  surplus, 
and  the  decrease  and  subsequent  increase  of  the  rents  being  in 
certain  events  provided  for ;  it  was  held,  that  the  corporation  was 
not  a  mere  trustee  for  the  charities,  and  that  the  charities  were 
not  entitled  to  call  for  a  distribution  of  the  increased  rents. 

In  distributing  the  increased  rents  of  a  charity  estate,  the  /gj^f. 
Court  of  Chancery  has  authority  to  alter,  not  only  the  propor- 
tions in  which  the  objects  of  the  charity  would  take  under  the 
original  instruments,  but  also  the  objects  themselves. 

Where  a  sum  of  stock  is  left  to  the  treasurer  of  a  charity  in  Emery  v.  Hill, 
Scotland,  in  order  that  the   dividends   may  be  applied  to  the   1  Russell  R. 
charity,  the   Court   of  Chancery  will  order  the   stock    to   be   ^^^• 
transferred  to  the  corporation. 

And  so  in  case  of  a  foreign  charity,  the  court  in  such  cases  Minet  v.  Vul- 
not  having  the  jurisdiction  to  administer  the  fund,  as  they  do  in  liamy,/rf.ii3. 
English  charities. 

Where  lands  are  given  to  the  use  of  a  parish  church,  it  is  not  Attorney- 
jyrima  facie  a  due  application  of  the  charity,  to  mix  up  the  rents  General  v. 
with  the  produce  of  parochial  rates,  so  as  to  form  a  general  fund  5g\l[\|"  227."^' 
out   of  which   the   repairs   of  the  church   and  other  parochial 
expenses  are  defrayed. 

A  relator  need  not  have  any  interest  in  the  due  administration 
of  the  charity. 

Wliere  a  corporation,  being  bound  to  pay  a  certain  revenue  to  Attorney- 
a  college  out  of  charity  landsj'^had,  in  the  fourth  of  James  I.  con-  ^^^^^^^ 
veyed  to  the  college  lands  then  of  that  annual  value,   in   satis-     «=™    «  '^ 

faction 
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Hall,  2  Sim.       faction  of  the  annual  sum,  and  the  lands  had  since  much   in- 
&i5tu.44i.        creased  in  value,  the  court  would  not  undo  the  arrangement. 
5  Russell,  142.        AVhere  a  fund  was  given  to  a  corporation  in  Engla7id  for  a 

charitable  purpose,  it  was  ordered  to  be  paid  to  the  corporation, 

without  the  settlement  of  a  scheme. 

Attorney-  (See  page  51.)  —  Where   lands  w'ere  given   in  the   reign   of 

General  v.         Henry  the  Seventh  to  the  corporation  of  Exeter  and  their  suc- 

Corporation  of  ^esors,  for  the  aid  and  relief  of  the  poor  citizens  and  inhabitants  of 
Ji,xeter,  J  Kiiss.     7n     ,    '      ,      .  ,  .,     ,         i     "^     ,    i       r      <-  *-     i 

595.   2Russ.      Exeter,  "who  are  heavily  burthened  by  lee-iarm  rents  or  that 

45.;  and  see  "  city,  and  Other  impositions  and  talliages,"  Lord  Z/j/?/^/////;-5/ held, 
1  Jac.  407.  that  the  rents  ought  to  be  applied  to  the  relief  of  the  poor  in- 
habitants of  ^jr^/^r  not  receiving  parish  relief;  and  that  it  was 
not  a  due  administration  of  them  to  apply  them  to  the  payment  of 
fee-farm  rents  due  from  the  city,  repairing  the  gaol,  maintaining 
prisoners,  and  other  similar  public  purposes. 
Attorney-  (See  page  51.)  —  In   recent  cases  a  provision  forgiving  in- 

(i' ncral  v.         struction   in    English,    writing,  and  arithmetic,   has  been  intro- 
a)ci(abicis    (jyced  into  a  scheme  for  the  manaijement  of  a  free  grammar 

(..  onipanv,  ,        ,  c  t> 

sRuss.  5.>o.       school. 

Attorney-General  v,  Dixie,  Id.  534. 

Attorney-  (Page  49.)  —  If  there  is  a  fair  and  honest  intention  on  the 

d'^"?  &^    f     P^^^        those  who  have  the  management  of  a  charity,  it  is  not 

CiiristCluirch    ^'^^  habit  of  the  court,  though  that  intention  should  be  founded 

2Russ..j24,        in  mistake,  to  hold  trustees  responsible  lor  acts  so  done,  or  to 

call  back  money  which  they  have  so  paid. 
Attorney-  Where  on  an  account  extending  over  an  unusually  long  pe- 

(ieneral  v.  riod,  a  large  balance  was  found  due  from  a  corporation  to  a 
tcr'^^Rus"'^^'  ^Ji^^''ty)  the  Chancellor  referred  it  to  the  attorney-general  to  cer- 
502.  tify  whether  it  would  be  pr()j)er  that  the  charity   should  accept 

less  than  the  balance  ;    and  the  attornev-iieneral  havini;  certified 

that  it  would  be  jiroper  to   accept  a  sum  less  than  one  half,  a 

decree  was  made  accordingly. 

(F)  Of  the  Commissioners  of  Charitable  Uses,  pursuant 
to  the  Statutes  43  Eliz.  and  the  52  G.  3.  c.  101. 

Ex  parte  A  PETITION  under  the  52  G.  3.  c.  101.  nuist  have  the  sig- 

Skinncr,  in  re  nature  of  the  attorney-general,  or  of  the  solicitor-general  (if  there 

Lawforil  Clia-  be  no   attorney-general),   which   must    not   be    affixed   without 

nty,  2i\iciiv.  j})g   same  deliberation   as   in   case  of  an   information   re^iularlv 

458  n  •  •  .         .       ,  .  P.  •' 

filed  ;  and  if  an  information  is  filed,  and  afterwards  a  petition  as 
to  part  of  the  same  subjects,  the  court  will  not  separate  the  two, 
and  give  relief  on  the  petition  as  to  what  is  within  its  limits,  and 
dispose  of  the  rest  on  the  information. 

Ex  parte  Sea-        AVhere  a   petition  was  presented  under  the   52G.  3.  c.  101. 

pears,  1  Vcs.       r,,^^]  ^j,j.  trustees  did  not  appear,    the   court  ordered   that  they 
^^  should  shew  cause  why  the  prayer  should  not  be  granted. 

ExparteRces,        The  52  G.  3.  c  101.  is  limited  to  questions  of  abuse  of  trust, 

.T  Ves.  &B.  10.  as  between  the  trustees  and  the  objects  of  the  charity,  and  not 
applicable  to  an  adverse  claim  to  land  as  having  formerly 
belonged  to  the  charily. 

Conslruciive 
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Constructive  trusts  are  not  within  the  act.  j^^  p^^f^ 

Brown,  Coop.  295. 

Where  a  trust  is  created  for  a  charity,   it  is  a  breach  to  pull  Ex  parte 
down  a  chapel,  sell  the  materials,  and  convey  the  burial-ground      a^^"i  |  l?^' 

to  other  uses;  and  the  court,  under  52  G.  3.  c.  101.,  will  direct  jgg, 
a  conveyance  to  new  trustees. 

The  court  has  no  jurisdiction   under  the   52G.  3.  c.  101.   to  St.Wenn's 

direct  upon  petition  an  account  of  the  assets  of  a  person  who  has  Chanty,  aSim. 

i    ,     ^  PI-..  &  istu-  66. 

received  the  rents  or  a  chanty  estate. 

"  Whereas  an   act   was   passed  in  the  last   session   of  par-  59G.3.  c.  9i. 
"  lianient,  intituled  An  Act  for  appointing  commissioners  to  en-  A".^'^'^  ^^'* 
"  quire  concerning  charities  in  England  for  the  education  of  the  fjonaf  faciHties 
"  poor ;  and  certain  commissioners  were  appointed  for  the  exe-  i^  applications 
"  cution  of  the  said  act :   and  whereas  an  act  hath  passed  in  the  to  courts  of 
"  present  session  of  pai'liament,  intituled  An  Act  to  amend  an  Act  equity  regard- 
"  of  the  last  session  of  parliament  for  appointing  commissioners  to  ''^^„^^^^^'q{ 
"  enquire  concerning  charities  in  England,  for  the  education  of  estates  or 
"  the  poor ^  and  to  extend  the  pothers  thereof  to  other  charities  in  funds  belong- 
"  England  and  Wales,  whereby   the  numbers  and  powers  of 'P? '^^  ^'^'"''- 
"  the  commissioners  were  extended  :  and  whereas  it  is  expedient 
"  that  additional  facilities  should  be  afforded  for  applications  to 
"  the  courts  of  equity  regarding  the  management  of  estates  or 
"  funds  appropriated  to  charitable  purposes;  be  it  therefore  en- 
"  acted,  that  whenever,   upon   any  examination  or  investigation 
"  liad  by  or  before  the  commissioners  appointed,  or  to  be  ap- 
"  pointed,  under  the  authority  of  the  before-mentioned  acts,  any 
*'  case  shall  arise  or  happen  in  which  it  shall  appear  to  the  said 
"  commissioners  that  the  directions  or  orders  of  a  court  of  equity 
*'  are  requisite  for  the  remedying  any  neglect,  breach  of  trust, 
"  fraud,  abuse,  or  misconduct  in  the  management  of  any  trust 
"  created  for  any  charitable  purposes  aforesaid,  or  of  the  estates 
"  or   funds    thereto   belonging,  or   for   the  regulating  any  ad- 
"  ministration   of  any  such   trusts,   or   of  the  estate  or  funds 
"  thereof,  it  shall  and  may  be  lawful  for  the  said  commissioners, 
"  or  any  five  or  more  of  them,  if  they  shall  think  fit,  to  certify 
"  the  particulars  of  such  case  in  writing,  under  their  hands,  to 
"  his   majesty's   attorney-general ;    and    thereupon    it    shall   be 
"  lawful  for  his  majesty's  attorney-general  if  he  shall  so  think 
"  fit,  either  by  a  summary  application  in  the  nature  of  a  pe- 
"  tition,  or  by  information,  as  the  nature  of  the  case  may  require, 
"  to  apply  to  or  commence,  in  a  suit  in  his  majesty's  High  Court 
"  of  Chancery,   or  to  or  in  his   majesty's  Court  of  Exchequer 
"  sitting  as  a  court  of  equity,    stating    and    setting  forth   the 
"  neglect,  breach  of  trust,  fraud,  abuse  or  misconduct,  or  other 
"  cause  of  complaint  or  application,  and  praying  such  relief  as 
"  the  nature  of  the  case  may  require ;   and  when  such  petition 
"  or  suit  is  instituted  in  the  said  Court  of  Exchequer,  it  shall 
"  be  lawful  for  that  court  to  proceed  in   the  hearing  and  de- 
"  ciding  of  the  same,   accordino;  to  the  due  course  of  the  said 
"  court ;  and  any  order  or  decree  of  the  said  court  m  such 
"  proceeding  shall  be  final  and  conclusive  to  all  intents  and 

"  purposes 
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"  purposes  whatsoever,  unless  the  party  or  parties  who  shall 
"  think  himself  or  themselves  aggrieved  thereby  shall,  within 
"  one  year  after  the  time  when  such  order  or  decree  shall  have 
"  been  made  and  entered  by  the  proper  officer,  prefer  an  appeal 
"  from  such  order  or  decree  to  the  House  of  Lords;  and  when 
"  such  petition  or  suit  is  presented  or  commeiiced  in  the  said 
"  High  Court  of  Chancery,  it  shall  and  may  be  lawful  to  and 
"  for  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
"  sioners  for  the  custody  of  the  great  seal,  and  they  are  hereby 
"  required,  to  order  and  direct  such  petition  or  suit  to  be  heard 
"  and  determined,  either  before  the  Master  of  the  Rolls  or  Vice- 
"  Chancellor,  as  to  the  said  Lord  Chancellor,  Lord  Keeper,  or 
"  Lords  Commissioners  shall  seem  meet ;  and  thereupon  the 
"  Master  of  the  Rolls  or  Vice-Chancellor  shall  proceed  to  hear 
"  and  re-hear,  if  to  him  it  shall  appear  necessary,  and  to  deter- 
"  mine  tlie  same ;  and  all  decrees,  orders,  and  acts  of  the  Master 
"  of  the  Rolls  and  Vice-Chancellor  made  and  done  therein  shall 
"  be  deemed  and  taken  to  be  respectively  decrees,  orders,  and 
*'  acts  of  the  said  Court  of  Chancery,  and  be  executed  ac- 
"  cordingly,  subject  nevertiieless  in  every  case  to  be  reversed, 
"  discharged,  or  altered  by  the  Lord  Chancellor,  Lord  Keeper, 
"  or  Lords  Commissioners  for  the  custody  of  the  great  seal  for 
"  the  time  being;  and  no  such  decree  or  order  shall  be  enrolled 
"  until  the  same  be  signed  by  the  Lord  Chancellor,  Lord 
"  Keeper,  or  Lords  Commisssioners  of  the  great  seal  for  the 
"  time  beinir." 
59  G.  5.  C.91.  §  2.  "  And  be  it  further  enacted,  that  when  any  appeal  shall 
§  "'  '^  be  made  to  the   Lord    Chancellor,    Lord    Keeper,  or   Lords 

*'  Commissioners  of  the  great  seal,  from  any  order  or  decree  of 
"  the  Master  of  the  Rolls  or  Vice-Chancellor  made  in  any  matter 
"  aforesaid,  the  decree  or  order  which  shall  be  made  on  such 
"  appeal  by  tlie  Lord  Ciiancellor,  Lord  Keeper,  or  Lords  Com- 
"  missioners  of  the  great  seal,  shall  be  final  and  conclusive  to 
"  all  intents  and  purposes  ;  and  no  appeal  from  such  decree 
"  or  order  of  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
"  Commissioners  for  the  custody  of  the  great  seal,  to  the  House 
"  of  Lords  shall  be  allowed  or  entertained." 
59^G.  5.  c.  !)i.  §3.  "  And  be  it  further  enacted,  that  no  petition  or  inform- 
^  ^'  "  ation,  presented,  filed,  or  prosecuted  under  this  act,  nor  any 

"  answer  thereto,  nor  any  deposition,  interrogatories,  affidavits, 
"  or  proceedings,  nor  any  order  or  decree  upon  the  same  or  in 
"  relation  theieto,  nor  any  copies  of  any  such  petition,  inform- 
"  ation,  answer,  deposition,  interrogatories,  affidavits,  orders,  or 
"  decrees,  nor  of  any  other  proceedings  whatsoever  under  ti)is 
"  act,  shall  be  subject  or  liable  to  the  payment  of  any  stamp 
"  duty  wjiatever." 
§4.  §4.   "  And   be  it  furdicr  enacted,  that   if  any  person,   sum- 

"  moned  to  appear  before  any  two  or  more  of  the  said  commis- 
"  sioners,  shall  wilfully  omit  or  refuse  to  appear  before  such 
"  commissioners,  or  to  bring  or  to  produce  any  deed,  paper,  or 
*'  writing,  instrument  or  other  document,  in  his,  her,  or  their 

"  possession, 
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"  possession,   custod}',   or  power,  and  which  he,  she,  or  they 
"  shall  be  required,  by  the  precept  of  such  commissioners,  to 
"  produce,  relating  wholly  to  the  estates  or  funds  which  sliall  be 
"  the  subject  of  enquiry  before  such  commissioners,  or  to  the 
"  receipt  or  application,    or  nonapplication    or    misapplication 
"  thereof,  or  to  the  state  of  the  schools  or  charities  which  shall 
"  be  the  subject  of  enquiry  before  such  commissioners,  or  the 
*'  true  copy  of  any  part  or  parts  of  any  deed,  paper,  writing,  or 
*'  other  instrument,  (and  which  copy  any  two  of  such  commis- 
"  sioners  are  hereby  empowered  to  require  by  such  precept,) 
"  or  shall  refuse  to  be  sworn,  or  being  a  quaker  to  affirm,  or 
"  being  sworn,  or  being  a  quaker  having  affirmed,  shall  refuse 
"  to  answer  to  and  before  the  said  commissioners,  or  any  two 
*'  of  them,  or  to  answer  fully  any  lawful  question,  on  oath  or 
*'  affirmation,  touching  or  concerning  any  matter  or  thing  re- 
*'  lating  to  such  estates  or  funds  as  aforesaid,  or  to  the  state  of 
*'  such  schools  or  charities  as  aforesaid,  (except  in  such  cases 
**  excepted  by  the  said  first-recited  act,)  every  such  person  so 
*'  refusing  to  comply  with  any  such  lawful  requisitions  of  the 
"  said  commissioners,  shall  be  liable  to  the  payment  of  such  fine 
"  to  his  majesty  as  the  Court  of  King's  Bench  or  the  Court  of 
"  Exchequer,  on  application  made  by  or  on  the  behalf  of  the 
"  said  commissioners,  or  any  two  of  them,  or  by  his  majesty's 
*'  attorney-general  for  the  time  being,  shall  think  fit,  to  set  and 
"  impose ;  which  fine  the  Court  of  King's  Bench  or  Court  of 
"  Exchequer  is  hereby  authorized  and  empowered  to  set  and 
"  impose  according  to  their  discretion  respectively,  and  to  en- 
"  force  payment  of  the  same  by  attachment  or  otherwise,  in 
"  such  manner  as  the  said  courts  respectively  may  do  in  cases 
*'  of  contempt  of  the  same  courts." 

§  5.  "  And  be  it  further  enacted,  that  whenever  it  shall  appear  §  5. 

"  to  the  trustees  of  any  free  school,  hospital,  or  other  charitable 
"  institution  or  donation  within  the  provisions  of  this  act,  that 
"  the  statutes  or  regulations  thereof  are  insufficient  for  the 
"  secure  and  due  administration  of  the  funds  thereto  belonging, 
"  it  shall  be  lawful  for  such  numbers  of  them  as  are  by  the  said 
"  statutes  or  regulations  empowered  to  do  any  act,  by  and  with 
"  the  consent  of  any  five  or  more  of  the  said  commissioners, 
"  to  present  a  petition  to  the  Lord  Chancellor,  Lord  Keeper, 
"  or  Lords  Commissioners  of  the  Great  Seal,  or  to  the  Court 
"  of  Exchequer  sitting  as  a  court  of  equity,  praying  such  relief 
"  as  the  natm-e  of  the  case  may  require;  and  the  Lord  Clian- 
"  cellor,  Lord  Keeper,  and  Lords  Commissioners  of  the  Great 
"  Seal,  and  the  said  Court  of  Exchequer,  are  hereby  authorized 
"  and  empow^ered  to  give  such  directions,  and  to  make  such 
"  order,  touching  the  matter  of  the  said  application,  as  to  them 
"  respectively  shall  seem  fit;  which  order  shall  be  final  and 
"  conclusive  to  all  intents  and  purposes  whatsoever,  unless  the 
"  party  or  parties  who  shall  think  himself  or  themselves  ag- 
"  grieved  thereby  shall,  within  two  years  after  the  time  when 
*'  such  order  shall  have  been  made  and  entered  by  the  proper 

"  officer, 
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"  officer,  prefer  an  appeal  from  such  order  to  the  House  of 
"  Lords,  to  whom  it  is  hereby  enacted  and  declared  that  an 
"  appeal  shall  lie  from  such  order." 

The  master  of  a  free  school,  being  appointed  by  the  persons 
acting  as  trustees,  and  having  acted  as  such  for  many  years,  the 
validity  of  his  appointment  is  not  to  be  questioned  if  he  has  duly 
executed  the  duties  of  the  office. 

Where  a  gift  is  made  to  trustees  to  support  a  schoolmaster 
generally,  it  is  in  their  discretion  to  found  a  grammar  school,  or 
a  school  for  teaching  other  branches  of  learning,  subject  to  the 
control  of  the  Court  of  Chancery. 

(G)  Of  the  Statute  9  G.  2.  c.  SQ.  to  restrain  the  disposi- 
tion of  Lands,  whereby  the  same  become  inalienable. 

Page  64. 

A  GRANT  of  lands,  in  trust  perpetually,  to  repair,  and  if 
neeil  be  to  rebuild,  a  vault  and  tomb  standing  on  the  land, 
and  permit  the  same  to  be  used  as  a  family  vault  for  the 
donor  and  her  familv,  is  not  a  charitable  use  within  the  statute 
9  G.  2.  c.  36. 
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If  there  be  in  a  deed  one  limitation  to  an  use,  which  is  a  chari- 
table use  within  tlie  statute,  other  limitations  in  the  deed,  not 
within  the  statute,  are  not  thereby  avoided. 

Copyhold  lands  are  within  this  act;  and  therefore  a  convey- 
ance of  them  to  charitable  uses  in  the  owner's  life,  must  be 
made  with  the  I'ormalities  required  by  the  act;  and  the  court, 
after  a  long  undisturbed  enjo}ment,  would  not  presume  a  bar- 
gain and  sale  and  enrolment  in  Chancery.  They  did  not  decide 
whetlier  it  would  be  sufficient,  in  the  case  of  copyhold,  to  declare 
the  uses  by  a  deed  conformable  to  the  statute,  and  to  cause  such 
deed  to  be  enrolled  in  Chancery. 

Where  the  owner  of  land  built  a  chapel  used  for  public  wor- 
ship, and  the  congregation  subscribed  a  sum  for  enlarging  and 
imj)roving  the  same;  and  the  owner,  in  consideration  that  such 
money  should  be  expended  for  that  purpose,  demised  the  pre- 
mises by  lease  for  twenty-three  years,  at  a  pepper-corn  during 
his  life,  and  10/.  per  annum  after  his  death;  and  a  declaration  of 
trust  was  afterwards  executed  by  some  of  the  trustees,  declaring 
that  they  would  hold  the  premises  in  trust  for  the  congregation 
assembling  at  the  chapel;  and  that  in  case  the  public  worship 
would  be  there  discontinued,  then  that  they  should  assign  the 
premises  for  civil  purposes :  it  was  held,  that  this  was  a  convey- 
ance void  within  the  statute  9  G.  2.  c.  36. 

The  statute  does  not  extend  to  the  colonies,  for  its  object  was 
political,  and  intended  to  have  only  a  local  operation  ;  and  there- 
lore,  a  real  estate  in  Grenada^  or  money  inoduccd  by  its  sale, 
may  be  devised  to  a  charitable  use. 

Nor  does  the  statute  extend  to  IrchimL 
Power,  1  Ball  &  Bcatty,  i  ^o. 

A  Scotch- 
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A  Scotchman,  by  a  will  in  the  Engli.sh  form,  made  in  England,  Attorney- 
save   the  residue  of  his  personal   estate  to  trustees,  of  whom   ^,^1]^'' r,^' 
»  1  11  •  1     .    •     o    .7      7  ^      ^   .     1       Mill,  5  Kuss. 

some,  but  not  ail,  were  resident  m  bcoiland,  upon  trust,  to  lay  gge. 

out  the  same  in  the  purchase  of  lands  or  rents  of  inheritance  in 
fee  simple,  for  the  intent  expressed  by  an  instrument  of  even 
date  with  the  will ;  and  by  that  instrument  he  directed  th€ 
trustees  of  the  will  to  pay  the  rents  annually  to  certain  other 
trustees,  who  at  all  times  were  to  be  persons  residing  within 
twenty  miles  o^  Montrose,  to  be  by  them  applied  to  the  relief  of 
indigent  ladies  in  Montrose,  or  within  twenty  miles  of  that  town. 
It  was  held,  that  this  bequest  was  void  imder  the  mortmain  act. 

Where  a  testator,  after  giving  personal  estate  to  trustees  for  Kirkbank  v. 
the  perpetual  endowment  of  two  schools,  proceeded  to  "  recom-  Hudson, 
"  mend"    his   trustees,    at  a  convenient  time,  to  lay  out  the  "^  ^,"*^'^' f J  ^: ' 
money,   when   collected,   in  the  purchase  of  freehold   lands,  to  ^  Keichley, 
effect  the  above  purpose;  although  the  gift  of  personalty  was  aVes.SjS.' 
valid,  yet  it  was  held,  the  woi'd  "  recommend  "  was  imperative 
on   the  trustees,  and  left  them  no  discretion;  and  the  bequest 
was  therefore  void. 

A  bequest  of  a  sum  of  money  to  erect  a  blue-coat  school  and  Henshaw  v. 
establish  a  blind  asylum,  with  a  direction,  that  lands  should  not  Atkinson, 
be  purchased,  expressing  an  expectation   that  lands  would  be  ^Madd.  R. 
given,  is  not  void  under  the  statute.  Johnson  v. 

Swann,  3  Madd.  457. 

But  where  there  was  a  devise  of  a  house,  for  the  use  of  the  Attorney- 
master  that  might  be  appointed  to  a  school  for  the  instruction  General  v. 
n  ^  •      Trr  1        1  ,•  ^       X    ^      Hinxman, 

ot  poor  persons  m  //.,  and  a  bequest  or  money,  upon  trust,  to  gJac. &Walk. 

apply  the  interest  in  procuring  a  master  and  mistress  for  in-  270. 
structing  poor  children,  and  in  keeping  the  school-house  in 
repair,  and  to  apply  the  residue  of  the  interest  to  the  poor;  it 
was  held,  that  the  bequest  to  the  school  was  void,  as  being  con- 
nected with  the  devise  of  the  house;  and  the  amount  intended 
for  that  purpose  being  uncertain,  the  gift  of  the  residue  was 
also  void. 

A  grant,  duly  executed  according  to  the  statute,  is  not  invalid  Attomey- 
because  it  is  made  in  favour  of  the  rector  for  the  time  being  of  a  ^.*^"^/""'  ^' 

parish,  the  grantor  being  himself  rector  at  the  time  of  the  grant.      aT,. .?''  _o>7 
I  '.c>  o  ifi  11  *  ivieriv.  t>ii7. 

An  assignment  or  a  mortgage  and  or  the  money  due  thereon  ^Ajrf. 

to  the  same  college,  upon  the  like  ti'ust,  was  held  void  as  being 

executed    within    six    months  of  the  donor's    death ;    and    not 

capable  of  being  set  up  by  reference  to  a  will  made  afterwards, 

whereby  the  donor  gave  the  advowson  of  the  living  beneficially 

to  the  college. 

A  grant  of  land  to  a  college,  not  beneficially,  but  in  trust.  Ibid. 

falls  not  within  the  exception  in  favour  of  the  universities. 

A  devise  of  land  to  the  British  Museum  is  within  the  statute 
f.  .  I  rustees  01  the 

of  mortmain.  B,itish  Mu- 

seum V.  White,  2  Sim.  &  Stu.  594. 

A  bequest  of  a  sum  of  money,  to  pay  off  a  debt,  secured  by  ^of^^gs''"^^ ^' 
an  equitable  charge  only  on  a  meeting  house,  is  void.  2  Sim.  16S. 

Vol.  II.  3  F  A  testator, 
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Attorney- 
General  V. 
Goddard, 
1  Turn.  &  R. 
548. 


Price  V.  Hath- 
away, 6  Madd. 
504. 


Mcliick  V.  The 
Asylum,  1  Jac. 
J  SO. 

Limbrey  v. 
Gurr,  6  Madd. 
151. 

Shaw  V.  Pick- 
thall,  Dan. 92.; 
and  see  In- 
gleby  V.  Dob- 
son,  4  Russ. 
342. 

Pritchard  v. 
Arbouin, 
3  Russ.  456. 


9  G,4.  c.  85. 


A  testator,  after  giving  a  legacy  in  trust  for  a  charitable  par- 
pose,  says,  —  "  As  money  is  of  more  uncertain  value  than  land, 
"  I  do  also  give  the  trustees  power  to  make  such  purchase 
"  as  they  shall  think  best  for  perpetuating  the  gift."  It  was 
held,  that  these  words  did  not  bring  the  legacy  within  the  mort- 
main act. 

F.  having  purchased  lands,  they  were,  by  his  direction,  con- 
veyed by  the  vendor  to  a  trustee  for  charitable  uses.  The 
indenture  was  enrolled  in  the  Court  of  Chancery  within  six 
calendar  months ;  but  F.  died  within  twelve  calendar  months 
after  its  execution.  It  was  held,  that  the  conveyance  was  void 
under  the  9  G.  2.  c.  36. 

A  bequest  out  of  real  estate,  to  erect  a  monument  in  a  church, 
to  testator's  memory,  is  not  within  the  statute. 

A  grant  of  land  is  void  under  the  9  G.  2.  c.  36.  if  there  is  a 
resulting  trust  for  the  grantor  for  his  life,  as  not  being  "  made 
"  to  take  effect  i7i  jwsscssion  for  the  charitable  use  intended,"  (^-c, 
according  to  the  statute. 

Where  there  was  a  bequest  of  stock,  to  be  laid  out  in  re- 
building almshouses,  and  it  appeared  by  an  old  inscription  and 
an  extract  from  a  local  history  that  the  almshouses  were  in  mort- 
main before  the  9  G.  2.  c.  36.,  the  Ixiquest  was  sujiported. 

A  bequest  to  lay  out  a  sum  in  building  a  church  is  void;  for 
a  direction  to  build  is  held  to  include  a  direction  to  purchase 
land  for  the  purpose  of  building,  unless  the  testator  distinctly 
refer  to  land  ah-eady  in  mortmain,  (p.  67.) 

By  9  G.  4.  c.  85.  deeds  conveying  lantls  for  charitable  uses, 
where  a  valuable  consideration  is  actually  paid,  shall  be  valid, 
although  the  formalities  required  by  9  G.  2.  c.  36.  have  not  been 
duly  complied  with. 


CHURCHWARDENS. 


Rex  V.  Inhab. 
of  Catesby, 
sBarn.&Cres. 
814. ;  and  see 
12  East,  ."61. 
1  Barn.  &  Aid 
275. 


Rex  V.  Wil- 
liains,  8  Barn. 
*C.681. 


(A)  Of  the  Manner 


A 


and 
wardens. 


Right  of  choosing  Cluirch- 


Page  72. 


PARISH  certificate  purporting  to  be  granted  in  1761  by 
an  only  churchwarden  and  an  only  overseer  of  the  parish, 
may  be  taken  to  be  a  good  certificate;  because  it  may  be  in- 
tended in  favour  of  such  an  instrument,  that  by  custom  there 
was  only  one  churchwarden  in  the  parish,  and  that  two  overseers 
had  been  originally  ajipoiiitcd,  but  that  one  of  them  died,  and 
that  the  certificate  was  granted  before  the  vacancy  was  filled  up. 
To  a  mandamus  to  admit  //.  B.  into  the  office  of  church- 
warden, reciting  that  he  had  been  duly  elected,  a  return  that 
A.  B.  was  not  duly  elected  is  good. 

(B)  Of 
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(B)  Of  their  Interest  and  Power  over  Things  belong- 
ing to  the  Church. 

Page  75. 

WHERE  land  belonging  to   a  parish  was  occupied  by  A.,  Philips  v. 
and  he  paid  rent  to  the  churchwardens,  and  they  executed  a  Pearce,5Barn. 
lease  of  the   same  land  for  a  term  of  years  to  B.,  and  gave  a  .^  ^-  '*"'^* 
notice  of  the  lease.     In  an  action  for  use  and  occupation  brought 
by  B.  against  A.,  it  was  held  that  A.  was  not  estopped  by  having 
paid  rent  to  the  churchwardens  from  disputing  B.'s  title ;  and 
that  as  the   churchwardens  were  not  a  corporation   to  take  or 
grant  lands,  B,  could  not  derive  a  valid  title  from  them. 

By  59  G.  3.  c.  12.  §  17.,  all  buildings,  lands,  and  heredita-  59G.  3.  c..i2. 
ments  purchased,  hired,  or  taken  on  lease  by  churchwardens  and  *  '^' 
overseers,  by  authority,  and  for  the  purposes  of  that  act,  shall  be 
conveyed,  demised,  and  assured  to  the  churchwardens  and  over- 
seers and  their  successors  in  trust  for  the  parish  ;  and  such 
churchwardens  and  overseers  shall  and  may  accept,  take,  and 
hold  in  nature  of  a  body  corporate  for  and  on  behalf  of  the 
parish,  all  such  buildings,  lands,  and  hereditaments,  and  also  all 
other  buildings,  lands,  and  hereditaments  belonging  to  the 
parish  ;  and  in  all  actions,  indictments,  ^c-  in  relation  to  such 
buildings,  4'C«)  or  the  rents  thei'eof,  or  in  relation  to  other 
buildings,  <5'c«  belonging  to  such  parish  or  the  rents  thereof;  and 
in  all  actions,  ^-c.  on  any  bond  for  the  faithful  execution  of  the 
office  of  assistant  overseer,  it  shall  be  sufficient  to  name  the 
churchwardens  and  overseers  for  the  time  being,  describing  them 
as  churchwardens,  c^c  of  the  parish  for  which  they  shall  act, 
and  naming  such  act;  and  no  action,  indictment,  <$-c.  shall  abate 
by  the  death  of  the  churchwardens,  t^r.,  or  their  removal,  or  the 
expiration  of  their  office. 

A  chapel  warden  of  a  parochial  chapelry  has  not,  by  virtue  Jones  v.  Ellis, 
of  his  office,  any  authority  to  enter  the  chapel  and  remove  the  ^  ^  oung  &  J. 
pews  without  consent  of  the  perpetual  curate. 


265. 


(E)  Of  their  Accounts  ;  and  herein  of  Actions  brought 
by,  or  against  them,  and  the  Remedies  they  have 
when  their  Time  is  expired. 

Page  79. 

WHERE  in  a  parish  two  churchwardens  were  elected  for  a  Astle  v.  Tho- 
township,  part  of  the  parish,   and  two  others   for  the  rest  of  mas,  2  Barn.  & 
the  parish,  and  separate  rates  were  made  for  these  divisions  ;  it  3  ^^^^^^^  j^  , 
was  held  that  "the  churchwardens  of  the  township  might  sue  their  493.  "         ^' 
predecessors  for  money  had  and  received,  without  joining  in  the 
action   all  the  present   churchwardens   as  plaintiffs,   or  all  the 
late  churchwardens  as  defendants. 

Where  twenty  parishioners  joined  at  a  vestry  in  signing  an  Lanchester  v. 
order  for  the  repairs  of  the  church,  and  one  of  them,  a  church-  J'^.^^""'    ^^. 
^  3F2  warden,  2  ^'"S-^-^«^- 
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warden,  paid  the  artificers,  but  the  rate  for  reimbursing  him  was 
quashed ;  it  was  held  that  he  could  not  sue  for  contribution  the 
ther  persons  who  signed  the  order.     See  ante,  (B). 


55G.3.  c.  137. 
$6. 


Pope  V.  Back- 
house, 
8  Taunt.  2.39. 

2  Moo.  186. 

Proctor  V. 
Main  waring, 

3  Barn.  &  A. 
145. 

Skinner  v. 
Buckce, 
.3  Ham.  8c 
Crcs.  6. 


(F)  Of  the  Prohibition  against  their  supplying  Goods 

to  the  Poor. 

BY  the  55  G.  3.  c.  137.  §  6.,  no  churchwarden  or  overseer  of 
the  poor  shall,  in  his  own  name  or  that  of  any  other  person, 
provide,  furnish,  or  supph',  for  liis  or  their  own  profit,  any  goods, 
materials,  or  provisions  lor  the  use  of  any  workhouse  or  work- 
houses, or  otherwise  for  the  support  and  maintenance  of  the  poor 
in  any  parish,  township,  hamlet,  or  place  for  which  he  is 
appointed,  during  the  time  of  the  ap|iointment;  nor  shall  be  con- 
cerned, directly  or  indirectly,  in  furnishing  the  same  or  in  any 
contract  relating  thereto,  under  pain  of  forfeiting  100/.  with  costs 
of  suit:  provided,  that  if  it  happens  in  any  parish,  township, 
hamlet,  or  place,  that  a  person,  comjietent  and  willing  to  under- 
take the  supply  of  such  articles  for  the  workhouse  or  for  the 
use  of  the  poor  there,  cannot  be  found  within  a  convenient 
distance  therefrom,  other  than  some  one  of  the  churchwardens  or 
overseers,  <$•€.  then  two  or  more  justices  may  (proof  thereof 
having  been  made  before  them  on  oath)  by  certificate  under  their 
hands  and  seals,  permit  any  one  or  more  of  such  churchwardens 
and  overseers,  <§c  to  contract  and  agree  for  supplying  such 
articles,  ^r.;  and  such  certificate  shall  be  entered  with  the  clerk 
of  the  peace  or  town  clerk  of  the  county,  city,  town,  or  district 
in  which  such  jierson  shall  reside,  and  a  copy  thereof  left  with 
him;  for  which  entry  every  such  clerk  shall  receive  one  shilling 
and  no  more,  and  every  person  named  in  such  certificate  shall 
be  discharged  from  the  penalty  named  in  the  act. 

A  farmer  who  furnishes  the  produce  of  his  land  to  the  poor 
of  the  parish  of  which  he  is  churchwarden,  at  a  fair  market 
price,  is  within  the  penalties  of  the  act. 

The  statute  only  |)rohibits  supplying  the  workhouse  or  the 
poor  generally,  and  does  not  extend  to  the  case  of  a  church- 
warden or  overseer  who  gives  relief  (under  an  order)  to  an  indi- 
vidual })uuper,  partly  in  money  and  jnirtly  in  goods  from  his  shop. 

The  words  "  foi-  his  own  prcjfit,"  in  the  act  must  be  construed 
as  overriding  the  whole  of  the  subsequent  clause;  and  therefore 
an  overseer  or  churchwarden  who  supplies  coals  indirectly  to  the 
use  of  the  poor,  is  not  within  the  penalty  unless  he  does  so 
"  for  his  own  profit." 
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COMMITMENT. 

(A)  What  Kind  of  Offenders  are  to  be  committed. 

Page  81. 

A    JUSTICE  of  the  peace  may  commit  a  Jlme  covert  who  is  a  Bennet  t. 

material  witness  on  a  charge  of  felony,  and  who  refuses  to  Watson, 
appear  to  give  evidence  at  the  sessions,  or  to  find  sureties  for  3Maule6:b. 
her  appearance. 

See  tit.  "  Bail  in  Criminal  Cases." 


(E)  What  ought  to  be  the  Form  of  the  Commitment. 

Page  86. 

A  COMMITMENT  for  nonpayment  of  a  penally  on  a  con-  The  King  v. 
viction  under  the  10  G.  3.  c.  18.  (the  dog-stealinor  act),  which  Helps, 
penalty  is  to  be  paid  one  half  to  the  informer  and  one  half  to  ^^^ 
the  poor  of  the   parish,   is  good  if  it  show  who  the  informer  is, 
and  what  the  parish,  although  upon  the  conviction,  as  recited  in 
the  commitment,    the   informer  is  not  named,  and  the  justices 
only  adjudge  the  penalty  to  be  applied  in  such  manner  as  the 
law  directs.     The  justices   need  not,  upon  the  conviction,   ad- 
judge that  if  the  penalty  be  not  forthwith  paid  the  offender  shall 
be  committed,  but  may,  after  affirmance  of  the  conviction  upon 
appeal,  commit  the  offender  for  refusing  to  pay  the  penalty. 

Where  two  justices  committed  a  collector  of  parish  rates  to  George  Goff's 
the  county  gaol,   upon  complaint   against  him  for  refusing  to  ac-  ^-ase,  3  Maule 
count  and  pay  over  monies  collected,    adjudging  that  he  should  ^'^•^os. 
be  committed  to  gaol,   and  there  remain   until   he  should  have 
made  a  true  account,  and  until  such  money  as  should  appear  to 
be  remaining  in  his  hands  should  be  paid  by  him  or  his  sureties, 
the  commitment  was  held  good. 

A  justice  of  the  peace  committing  for  a  contempt  of  himself  in  Mayhew  v. 

his  office,   cannot  commit  for  punishment  unless  by  warrant  in  ~'?^^'> 

.  .  '  ^  "^  7  Taunt.  65. 

writmg.  2  Marsh,  .377.; 

and  see  7  East,  525. 
Where  a  single  woman,  having  been  delivered  of  a  bastard  Exparte  Mar- 
child,  was  committed  by  one  justice  of  the  peace  for  refusing  to  t^".6Barn.  & 
answer  enquiries  as  to  who  was  the  father  of  the  child,  the  com- 
mitment was  held  bad. 

A  commitment  of  an  insane  person  under  the  39&40  G.  3.  Rex  v.  Gour- 
c.  94.  §  3.  is  not  a  commitment  in  execution,  and  is  not  there-  lay,  7  Barn.  & 
fore  to  be  construed  w'ith   the  same  strictness ;  and  therefore  a  t)-  669. 
warrant  stating  that  A.  B.  had  been  discovered  and  apprehended 
tinder  circumstances  that  denoted  a  derangement  of  mind,  and  a 
purpose  of  committing  some  crime  for  which  he  would  be  liable 
to  be  indicted,  to  wit,  an  assault,  and  that  the  said  A.  D.  being 

3  F  3  brouoht 
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brought  before  the  justice  he  committed  him,  was  held  to  be  suf- 
iicient,  although  it  did  not  state  the  name  of  the  person  whom  the 
prisoner  intended  to  assault,  and  it  did  not  appear  that  the  com- 
mitting magistrate  received  any  evidence  on  oath. 


COMMON. 


Cowlam  V. 
Slack,  15  East 
R. 108.    Sed 
vide  Clements 
V.  Lambert, 
1  Taunt.  205. 


Barwick  v. 
Matthews, 
5  Taunt.  365. 
1  Marsh.  50. 

Scfton  V. 
Court,  5  Barn . 
&C.921. 

Manifold  v. 
Pennington, 
4Barn.&C. 
161. 


(A)  Of  the  several  Kinds  of  Common. 

2.  Of  Common  Appurtenant. 

Page  95. 

TT  is  now  clearly  settled  that  common  appurtenant  may  be 

claimed  as  well  by  grant  as  by  prescription,  and  after  a 
unity  of  possession  in  the  lord  of  the  land,  in  respect  of  which 
the  right  of  common  is  claimed,  with  the  soil  and  freehold  of  the 
waste,  proof  that  the  lord  tenants  of  the  farm  had,  for  fifty  years 
past,  enjoyed  the  right  of  common,  is  evidence  for  a  jury  to  pre- 
sume a  new  grant  of  common  as  appurtenant,  so  as  to  support 
a  count  in  an  action  by  a  tenant  for  surcharging  it,  declaring  on 
his  possession  of  the  messuage  and  land  with  the  appurtenants, 
and  that  by  reason  thereof  he  was  entitled  of  right  to  the  com- 
mon of  pasture,  as  belonging  and  appaiaining  to  his  messuage 
and  land,  and  also  to  support  another  count,  in  substance  the 
same,  alleging  his  possession  of  the  messuage  and  land,  and  that 
by  reason  thereof  he  was  entitled  to  common  of  pastiu'e,  S)C, 

A  commoner  claiming  a  common  without  the  manor  must 
prescribe  in  a  que  estate  in  the  name  of  the  lord,  and  not  in 
right  of  his  own  customary  estate;  and  such  common  without 
the  manor  is  not  extinct  by  enfranchisement  of  the  manor. 

The  lord  of  a  manor  may,  in  respect  of  his  interest  in  the 
soil  of  ihe  waste  commonable  lands  of  his  manor,  have  a  right  of 
common  over  common  lands  of  another  manor. 

Where  the  plaintiff  declared  on  a  right  of  common  for  all 
commonable  cattle,  and  the  |)roof  was  that  he  had  turned  on  all 
the  cattle  he  kept,  but  that  he  never  kept  any  shee)),  it  was  held 
that  this  was  evidence  of  a  right  for  all  commonable  cattle,  which 
ought  to  have  been  left  to  the  jury. 


Elliott  V. 

I  lardy,  3  Bing. 

CI. 


(C)   Of  the   Commoner's  Interest   in   the   Soil ;    and 
herein  of  the  Remedies  the  Law  gives  him. 

1.  What  Remedies  he  has  against  ihe  Laid  or  Choner  of  ihe  Soil. 
Page  100. 

IN  replevin  an  avowry  was  made  by  defendant  in  respect  of 
a  right  of  common  claimed  by  the  coipoiation  of  Ahnvick^ 
under  a  grant  from  the  De  Vesci.     The  plaintiff  pleaded  that 

the 
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the  corporation  had,  from  time  immemorial,  been  accustomed  to 
appoint  a  reasonable  number  of  herds  for,  among  other  things, 
superintending  the  common  and  beasts  upon  it,  and  also  to  ap- 
point, for  the  pains  of  each  herd,  a  reasonable  and  proper  num- 
ber of  stints  of  each  such  herd  to  be  depastured  on  the  locns  in 
quo.  Issue  being  taken  on  this  plea,  and  a  verdict  found  for  the 
defendant,  it  was  held  sufficient  after  verdict.  Qii.  If  good  on 
special  demurrer? 

2.  Against  Strangers. 

Page  102. 

In  an  action  for  disturbance  of  plaintiff's  common,  the  decla- 
ration stated  that  he  was  possessed  of  a  messuage  and  land,  with 
the  appurtenants,  and  by  reason  thereof  ought  to  have  common 
of  pasture;  it  was  held  that  the  allegation  was  divisible,  and  that 
proof  that  the  plaintiff  was  possessed  of  land  only,  and  of  a  right 
of  common  in  respect  of  it,  was  sufficient. 

An  averment  in  a  declaration  that  plaintiff  was  entitled  to 
common  of  pasture  for  all  his  cattle  levant  and  coiichant  upon 
his  land,  is  well  supported  by  evidence  that  plaintiff'  was  a  joint 
owner  with  defendant  and  others  of  a  common  field,  uj)on  which, 
after  the  corn  was  reaped  and  the  field  cleared,  the  custom  was 
for  the  different  owners  to  turn  out  in  common  their  cattle,  the 
number  being  in  proportion  to  the  extent  of  their  respective 
lands  within  the  common  field,  although  such  cattle,  in  fact, 
were  not  maintained  on  the  lands  during  winter,  and  although 
the  custom  proved  was  to  turn  out  in  proportion  to  the  extent, 
and  not  to  the  produce  of  the  land  in  respect  of  which  the  right 
was  claimed.  It  was  held  also  that  it  was  not  necessary  to  state 
the  right  to  be  with  exception  of  the  plaintiff's  own  land. 

(D)  Of  Approvement  and  Inclosure. 

Page  103. 

WHERE  allotments  were  made  and  awarded  to  W.  L.  in 
respect  of  several  customary  estates  of  w^hich  he  was  seised 
in  fee  according  to  the  custom  of  the  manor,  under  an  agree- 
ment between  the  lord  of  the  manor  and  the  commoners, 
and  an  award  made  thereon,  which  were  confirmed  by  an  en- 
closure act,  and  which  agreement  contained  a  clause,  saving  to 
the  lord  all  mines  and  all  royalties  and  privileges  in  tam  ample 
modo,  as  he  had  enjoyed  the  same  within  the  ancient  customary 
tenements,  and  the  award  contained  also  a  clause,  saving  to  the 
lord  all  seignories  and  royalties  incident  to  the  manor,  and  the 
act  saved  to  him  the  seignories,  rents,  services,  courts,  S^x.  as  if 
the  act  had  not  been  made,  and  also  contained  a  clause,  that 
nothing  should  alter  or  annul  any  settlements,  S)X.  affecting  the 
lands  to  be  enclosed,  but  that  the  several  allotments  should  be 
held  by  the  several  persons  to  whom  allotted,  to  the  same  uses 

3  F  4  and 


Ricketts  v. 

Salwey, 

2  Barn.  &  Aid. 

360. ;  and  see 

Manifold  v. 

Pennington, 

4  Barn.&C, 

161. 

Cheeseman  v. 

Hardman, 

1  Barn.  &  Aid. 

706. 


Doe  dem. 
Lowes  V.  Da- 
vison, 2  Maule 
&S.  175. 
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Ariindell  v. 
Falmouth, 
2  Maule  &  S. 
440. 

Haggerston  v. 
Diigmore, 
1  Barn.  &  A. 
82. 


Farrer  v.  Bil- 
ling, 2  Barn  i^ 
A.ni. 


Hctherington 
V.  Vane, 
4  Barn.  &  A. 
428. 


Barwick  v. 

Matthews, 


and  for  the  same  estates,  and  subject  to  such  limitations  as  the 
lands  in  respect  of  which  they  were  allotted  were  limited  to;  it 
was  held,  that  the  allotments  so  made  were  freehold,  and  not. 
customary  estates ;  and  therefore  were  not  within  the  custom  of 
the  manor,  that  customary  estates  are  not  devisable  by  will. 

A  lord  of  a  manor  is  entitled,  under  an  enclosure  act,  to  an. 
allotment  in  respect  of  his  demesnes  of  the  manor,  over  and 
above  the  allotment  awarded  to  him  by  the  act  in  respect  of  his- 
rights  as  lord  of  the  manor. 

Wiiere  commissioners,  by  an  enclosure  act,  were  empowered 
to  make  roads,  and  to  defray  the  expense  by  a  rate  on  the 
several  proprietors,  and  they  executed  their  award  as  to  the 
allotments  before  the  roads  were  completed,  or  sufficient  funds 
were  raised  for  that  purpose;  it  was  held,  that  they  might  after- 
wards make  a  rate  to  defray  the  expense  of  completing  the  roads^ 

By  the  general  enclosure  act,  the  legal  title  to  an  allotment  is 
not  accjuired  until  the  execution  and  proclamation  of  the  com- 
missioners' award.  And  where  a  local  act  directed  that  the 
commissioners,  by  notice,  might  cause  all  rights  of  common  to 
be  extinguished,  and  might  then  allot  the  waste  land  amongst 
the  proprietors,  and  that  the  owners  might  fence  their  allotments 
after  they  had  been  marked,  staked  out,  and  confirmed,  and 
before  the  signing  of  the  award,  and  might  also,  within  three 
months  before  the  execution  of  the  award,  sell  and  convey  their 
interest  in  the  allotments,  the  commissioners  being  thereby  au- 
thorized to  allot  to  the  purchasers,  and  the  latter,  after  execution 
of  the  award,  to  hold  the  allotted  lands  in  such  manner  as  the 
vendor  woidd  have  done  if  there  had  been  no  sale,  provided  that 
where  the  allotments  were  copyhold  the  deed  should  be  enrolled 
on  the  court  rolls  of  the  manor,  and  tiiat  the  purchaser  should 
be  admitted  tenant  thereto  at  the  same  time  as  the  other  allottees 
of  copyhold  lands,  viz.  after  the  execution  of  the  award ;  it  was 
held,  that  this  authority  to  enclose  and  to  enjoy  in  severalty, 
and  the  power  to  sell  and  convey,  might  well  (considering  the 
language  in  which  that  power  was  given)  be  enjoyed  and  exer- 
cised without  the  legal  seisin  of  the  land,  and  that  therefore, 
these  provisoes  not  sufficiently  countervailing  those  of  tlie  general 
enclosure  act,  the  legal  freehold  did  not  pass  to  the  allottee  till 
after  the  execution  and  jiioclamation  of  tlie  award. 

Where  the  plaintilli  being  jiossessed  of  a  house  and  land  m 
i^.,  had,  lor  sixty  years  exercised  rights  of  common  in  W.^  but 
it  appeared  that  this  was  done  near  the  boundary  of  the  adjacent 
conmions  of  £.  and  TF.,  and  the  parties  exercising  the  right  did 
not  know  the  exact  boundary,  and  the  plaintiff  on  an  enclosure 
oi  E.  common  had  obtained  an  allotment  there  in  respect  of  his 
estate;  it  was  held,  that  the  judge  was  right  in  leaving  it  to  the 
jury  to  say  whether  the  evidence  was  referable  to  an  exercise  of 
the  right  in  £.  and  a  mistake  of  the  boundary,  or  to  an  exercise 
of  the  right  in  W. 

If  a  C()i)yholder,  in  respect  of  his  tenement  in  y/.,  has  common 
in    A.  and  also  in  B.  lor  all  cattle  IcwdU  and  cvuchant  on  the 

tenement, 
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tenement,  he  is  entitled,  on  enclosure  of  the  wastes  of  A.  and  of  5  Taunt.  565. 
B.,  to  allotments  in  each,  in  respect  of  his  right  of  common,  and    \  Marsh.  50. 
to  the  same  extent  in  each  manor  as  if  he  had  no  common  in 
the  other. 

Where  a  private  enclosure  act  does  not  vary  the  terms  of  the  White  v. 
eleventh  section  of  the  general  enclosure  act  (41  G.  3.  c.  109.)  as  Reeves, 
to  setting  out  and  stopping  up  roads,  if  the  commissioners,  in  2  Moo.  2.3, 
their  award,   do  not  notice  a  road  running  over  the  enclosed 
lands,  it  is,  by  operation  of  the  eleventh  section,  extinguished ; 
and  the  proprietor  of  the  allotment  over  which  it  runs  may  stop 
it  up. 

As   to   allotments   in   lieu  of  tythes,    see   Cooper  v.    Walker^ 
4  Barn.  &  C.  36. 

The  Court  of  Common  Pleas,  though  empowered,  will  not  Cranmer  v. 
consolidate  feigned  issues,  brought  under  an  inclosure  act,  where  Pennington, 
the  questions  are  different.  5  Taunt.  i67. 

Where  an  enclosure  act  empowered  the  commissioners  to  de-  Fenton  v. 
clare  in  what  township  the  several  allotments  should  be  assessed  Boyle, 
to  rates   and   taxes,  and  they  awarded  that  certain  allotments,   ^  1  aunt.  320. 
before  within  the  district  of  H.,  ivcre  voithin  the  township  of  C.  j 
it  was  held,  that  such  allotments  did  not  thereby  become  rate- 
able in  C. 

Where  a  local  enclosure  act  gave  to  the  party  aggrieved  a  The  King  v. 
right  of  appeal  for  any  thing  done  in  pursuance  of  the  act  or  of  Justices  of 
the  general  enclosure  act,  on  giving  to  the  commissioners,  and  to   j''j5'3^p^^  ^^ 
the  parties  concerned,  ten  days'  notice  in  writing,  and  a  notice  gso. 
of  appeal    against  an  order  ascertaining  the  boundary  of  two 
townships,  was  given  to  the  commissioners,  but  not  to  the  lady 
of  the  manor,  who  was  a  party  materially  concerned ;  it  was  held, 
that  the  notice  was  insufficient. 

A  custom  for  the  lord  to  enclose  the  common,  without  limit  Arlett  v.  Ellis, 
or  restraint,  being  inconsistent  with  the  rights  of  the  commoners,  ^  "f^i'"- «  ^• 

'  o  o  _  '    346. 

is  bad  in  law ;  but  a  custom  to  enclose  (even  as  against  common 
of  turbary)  parcels  of  the  waste,  leaving  a  sufficiency  of  common, 
is  good ;  and  it  lays  on  the  lord  or  his  grantee  to  show  that  a 
sufficiency  of  common  is  left. 


CONDITIONS. 

(A)  By  what  Words  created  in  a  Deed. 
Page  no. 

"D  Y  a  memorandum  of  agreement,    in  consideration    of  the  Doe  dam. 

rents    and    conditions    thereinafter   mentioned,   A.    was    to  Henniker  v. 
have,  hold,  and  occupy,  as  on  lease,  certain   premises    therein  &  f"',os  .^'"rf 
specified,  at  a  certain  rent  per  acre;  and  it  was  stipulated,  that  uf^^f.  2 Birio-.  1 3. 
no  buildings  should  be  included  or  leased  by  the  agreement; 
and  it  was  further  agreed  and  stipulated,  that  A.  should  take,  at 

the 
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the  rent  aforesaid,  certain  other  parcels,  as  the  same  might  fall 
in ;  and  lastly,  it  was  stipulated  and  conditioned  that  A.  should 
not  assign,  transfer,  or  underlet  any  part  of  the  premises ;  it  was 
held,  that  by  the  last  clause  a  condition  was  created,  for  breach 
of  which  the  lessor  might  enter. 

(E)  To  whom  the  Condition  may  be  reserved. 
Page  lu. 

Doe  V.  Bate-  IF  ^.,  being   possessed  of  a  term  of  years,  assign  over  his 

man,  2  Barn,     whole  interest  to  i?.,  subject  to  a  proviso  for  re-entry,  in  case 

of  the  breach  of  a  condition,  A.  may  enter  for  the  condition 

broken,  though  he  have  no  reversion. 


Lester  v.  Gar- 
land, 15  Ves. 
248, 


Long  V. 
Ricketts, 
2  Sim.  &  Stu. 
179.;  and  see 
Smith  V.  Cow. 
dery,  Id.  358. 
Worthington- 
V.  Evans, 
1  Sim.&  Stu. 
165.  Clarke  v. 
Parker,  19  Ves 
Agreevienty  Vol 


(I)  Of  Conditions  precedent  and  subsequent. 
Page  121. 

WHERE  a  testator  bequeathed  his  residue  in  trust,  in  case 
A.  should,  within  six  calendar  mouths  after  the  testator's  decease, 
give  security  not  to  marry  B. ,-  then,  and  not  otherwise, 
to  pay  to  the  children  of  A.^  with  a  proviso  to  go  over,  if  she 
should  refuse  or  neglect  to  give  such  security,  this  was  held  a 
condition  precedent ;  and  Sir  JVilliam  Grant,  after  reviewing  the 
cases  as  to  computation  of  time,  held,  that  the  six  months  were 
exclusive  of  the  day  of  the  testator's  death. 

Where  a  testator  devised  his  estate  to  trustees,  to  pay  the 
rents  to  his  son  while  unmarried ;  and  in  case  of  his  marriage, 
with  consent  of  the  trustees,  to  convey  to  him;  but  in  case  of  his 
marriage  against  their  consent,  then  to  sell  the  estate  and  divide 
the  proceeds  among  other  persons,  and  the  son  married  without 
the  knowledge  of  the  trustees,  and  both  of  them  disapproved 
when  they  knew  it,  the  devise  over  was  held  to  take  effect,  smce 
the  marriage,  with  consent,  was  a  condition  precedent. 

1 .     As  to  conditions  precedent,  &c.  in  charterparties  and  agreements,  see  tit. 
.  I.,  and  Picas  and  Pleading,  Vol.  VL,  and  1  Will.  Saund.  320.  b.  c.  d. 


(K)  Of  void  Conditions,  being  against  Law. 

Page  127. 

FOR  the  late  cases  and  statutes  respecting  conditions  to 
resign  benefices  see  tit.  Simony,  Vol.  VIL ;  and  as  to  con- 
ditions against  law  see  tit.  Obligation  (E),  Vol.  V.;  and  as  to 
illegal  agreements  see  tit.  Agreement  and  Assumpsit  (A)  and 
(E),  Vol.  I. 


(L)  Of 
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(L)  Of  repugnant  Conditions. 
Page  130. 

ACCORDING  to  Strickleyw.  Butler,  Hob.  170.  a  general  con- 
dition against  alienation  in  a  lease  to  one  and  his  assigns  will  be 
void,  being  repugnant  to  the  grant ;  but  this  was  denied  to  be  law 
in  Dennis  v.  Loving,  Hard.  427.;  and  see  tit.  Grants  (Ij. 

And  this  doctrine  is  now  exploded,  for  there  may  be  assigns  Weatherell  v. 

at  law  as  well  as  by  act  of  the  party.  Gearing, 

-^  ^       -^  i2Ves.  504. 

Page  132. 

Add  to  words  "  Repigriant  and  void."  See  1  W.  Saunders' 
R.  66.  note  2,  and  cases  there  collected. 

And  on  the  same  principle  a  note  in  the  words  "  I  promise  7iot  Bayley  on 

to  pay,"  is  held  to  be  a  valid  promissory  note.  ^     '  ^      ^^'^ 

(O)  Of  the  Breach  of  the  Condition  :   And  herein; 

1 .   What  shall  be  a  breach  thereof. 

Page  134. 

WHERE  A.  bequeathed  an  annuity  to  B.  with  condition  to  Shee  v  Hall, 

fall  into  the  residue  on  his  signing  any  instrument  to  sell,  assign  ^^^^^'^?^:* 

or  charge  it,  and  B.  took  the  benefit  of  the  insolvent  act,  this  ^^^^^^  SN^'i. 

being  voluntary,  was  held  a  breach  of  the  condition.  inson,  2  Wils. 

47.  Coop.  R.  259. 

But  if  a  lease  be  taken  in  execution,  and  sold,  it  is  no  breach  Doe  v.  Carter, 

of  the    condition    not   to   assign    without   licence,    unless    the  8  Term  R.  57. 
execution  be  on  a  fraudulent  warrant  of  attorney.  ^°°* 

The  word  assigns  in  such  provisoes  means  voluntary  assigns.  Doe  v.  Sevan, 

in  contradistinction  to  assigns  by  operation  of  law ;  therefore  the  ^  Maule  &  S. 

assignment  to  the    assignees   of  the    tenant  who    has    become  %rr  j,    °""%^" 

1       ?  •  I  ?       1  •   1  -111  Walker,  2  ilq. 

bankrupt,  is  not  a  breach  which  entitles  the  lessor  to  enter.  Ca.  Ab.  loo.  • 

and  see  Doe  v  Powell,  5  Barn.  &  C.  308. 

Unless   the   term   is   made   to   depend    upon   the    personal  Doe  v.  Clarke, 

occupation  of  the  bankrupt.  8  East,  185. 

Nor  does  the  condition  bind  the  assignees  of  the  bankrupt,  an  Doe  v.  Bevan 
assignment  by  whom  is  no  forfeiture.  supra. 

And  as  the  bankrupt  is,  upon  the  assignees*  acceptance  of  the  Doe  v.  Smith, 

lease,  discharged  from  the  covenants  and  conditions  by  49  G.  3.  5  Taunt.  795. 

c.  121.  §  19.,  it  has  been  held  that  where' the  bankrupt  comes  in  i^^P^*^^^: 

^  .  ^   ,  .  .  1       .       T     1       *    1    r  ^ee  tit.  Bank' 

again  as  assignee   oi   his    assignees,   he  is  discharged  irom  a  ^^^^^  (p\ 

covenant  restraining  the  lessee  from  alienating.  Vol.  I.  p.  eis, 

619. 

Where  the  condition  not  to  assign  without  licence  expressly  Roe  v.  Har- 

extends  to  executors  and  administrators,  a  voluntary  assignment  n^°"' ^  T^^'^"] 

by  them  amounts  to  a  breach.  see  Lloyd  v. 
Crispe,  5  Taunt.  249.     Q,u.  Whether  they  are  within  the  condition  or  covenant  when  not 
named.     See  Anon.  Moore  R.  21.  per  Broion  J.  l  Ves.  jun.295.  per  Ld.  Thurlow. 

Where 
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Sir  William  Where  the  condition  was,  that  the  lessee  his  executors  or 

Moore's  Case,  assigns  should  not  alien  without  the  assent  of  the  lessor,  an 
and'see^Do^e^v.'  assignment  without  licence  by  the  administrator  of  the  lessee, 
bevan,  ubi  sit-    '^^'^^  held  a  breach,  since  he  is  an  assign  in  law. 

pra.  Per  Ld.  Ellenboroiigh^  —  it  seems  a  devise  is  not  a  breach  of  a  condition  not  to  assign.  See 
Criiso  V.  Bugby,  3  Wilson,  234,  Fox  v.  Swan,  Stjies,  483. ;  and  2^er  Bayleyi.  in  Doe  v.  Bevan, 
ubi  supra.  Sed  vide  Cro.  Eliz.  816.  .551. 

Roe  V.  Harri-  Although  a  condition  not  to  assign,  transfer,  or  set  over  is  not 
son,  u6i  supra,    broken   by  an  underlease,  yet  a  condition   not   to   set,   let,  or 

assign  over  the  premises  or  any  part  thereof,  is  broken  by  an 

underlease. 
Doe  V.  W^ors-         And  so  also  where  the  words  are  "  shall  not  assign  or  other- 
ley,  1  Camp,      wise  part  with  this  indenture,  or  the  premises  hereby  demised." 

Greenaway  v.  And  a  condition  or  covenant  not  to  let,  set,  or  demise,  restrains 
Adams,  i2Ves.  assignment. 

395.  ^ 

Roe  V.  Sales,  And   where  the   condition   was    that    the    lessee    should   not 

1  Maule&S.     demise,  lease,  grant,  or  let  the  premises,  or  any  part  thereof,  or 

Mars'hT  Cur-  co"^'^y>  Allien,  assign  or  set  over  the  indenture  without  licence,  <^T., 

ties,  Moor,        ''^"^^    l^e    agreed   without   licence,   with   a  person    to    enter    into 

425.  partnership   with    him,   and    that    he    should    have   the   use  of 

certain  parts  of  tiie  jiremises  exclusivclv,  and  of  the  rest  jointly 

with  the  lessee,  and  he  accordingly  let  the  person  into  possession, 

it  was  held  the  lessor  miirht  re-enter. 

2.   IVIiat  the  Party  must  do  to  entitle  him  to  the  Advantage  thereof; 
and  herein  of  Notice,  Jieqiu'st,  Tender,  and  Bejiisal, 

Page  137. 

In  order  to  facilitate  the  remedy  of  landlords,  and  to  obviate 
the  difficulties  attending  a  iormnl  demand  of  rent,  it  is  enacted 
by  the  4-  G.  2.  c.  28.  §  2.  that  where  one  half  year's  rent  is  in 
arrear,  and  the  landlord  hath  right  to  re-enter  for  nonpayment 
thereof,  such  landlord  may,  without  any  formal  demand  or  re- 
entry, serve  a  declaration  in  tjectment  for  recovery  of  the 
premises;  or  in  case  it  cannot  be  legally  served,  or  no  tenant  be 
in  possession,  may  affix  the  same  on  the  door  of  the  premises, 
or  on  some  notorious  place  of  the  lantis,  which  service  or  affix- 
ing shall  stand  in  ))lace  of  a  demand  and  re-entry. 
Doe  dcm.  Under  this  statute  no  demand  is   necessary,   and  where   tlie 

Scholoficld  V.  proviso  was  for  re-entry  in  case  the  rent  was  in  arrear,  bei7ig 
Alexander,        la-jifullij  demanded,  and  there  was  no  sufficient  distress  on  the 

2 Maule&S.  p,.emises,  three  iudjjes  (Lord  EUenboron^h  diss.)  held  tiiat  no 
525.   See  as  to    '  in''  * 

proceedings  on  demand  at  all  was  necessary. 

this  statute,  Comyn's  Landlord  and  Tenant,  b.iv.  c.  1.;  Adams  on  Eject.,  1G2.  ct  scq.\  and  see 
tit.  Rent,  Vol.  Ml. 

3.    What  shall  he  a  Dispensation  ihcrciviih. 

Page  110. 

Brumncll  v.  A  proviso  not  to  assign  without  licence  is  extinguisiied  by  a 

Macphcrson,     licence   to  assign  to  a  particular  individual.      In  this  case  Lord 

Eldon 
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Eldon  said  "  Though  Dionpor's  case  always  struck  me  as  extra-    14  Ves.  173.; 

ordinary,  it  is  the  law  of  the  land."  ^" ^  ^^e  Ma- 

•'  son  V.  (border, 

7  Taunt.  9. 
In  order  that  the  consent  or  licence  may  entirely  discharge   j^^g  ^  jj,j,._ 
the  condition  or  proviso,  it  must  be  pursuant  to  tlie  terms  of  the  iison,2Tenn 
proviso ;  if  it  be  required  to  be  in  writing,  a  parol  licence  will  R-  4.~5. 

not  be  either  a  present  or  future  dispensation  of  the  condition.        j^^''^'^^?,'!  ^' 

roundling 

Hospital,  1  Ves.&B.  191. 
But    if  such   parol  licence  is   used    as    a    snare    and    under   Richardson  v. 
circumstances  of  fraud,  a  court  of  equity  will  give  relief.  Evan,  3  Madd. 

A  covenant  not  to  underlet  or  to  repair  is  not  dispensed  with   ^         gr, 
by  waiver  of  a  forfeiture  for  one  breach  ;  but  the  lessor  may  take  4Taunt.  735. 
advantage  of  a  subsequent  breach. 

So   also   as  to  a  covenant  not  to  use  premises  in  a  certain   q^^  ^  Wood- 
manner,  bridge]  9  Barn. 

&  C.  576.;  and  see  4  Barn."&  A.  401. 

CONSTABLE. 

(A)  How  chosen  and  appointed. 

Page  165. 

TJ  Y  1  G.  4.  c.  37.  where  it  appears  to  any  two  or  more  justices   1  G.  4.  c.57. 

acting  for  any  county,  4'c«  by  the  information  on  oath  of 
five  respectable  householders,  that  any  tumult,  riot,  or  felony 
has  taken  place  or  is  likely  to  take  place,  such  justices  may  call 
upon  and  appoint  by  precept  in  writing  any  householders  or 
others  (not  legally  exempt  from  serving  the  office  of  constable), 
residing  within  their  divisions  or  the  neighbourhood  thereof,  to 
act  as  special  constables  for  such  time  and  in  such  maimer  as 
such  justices  shall  think  necessary  for  the  preservation  of  the 
public  peace,  and  may  administer  to  them  the  usual  oaths ;  and 
every  person  so  called  on  (not  being  exempt),  who  shall  neglect 
to  act,  shall  be  liable  to  such  fines  as  persons  neglecting  to  take 
the  office  of  constable  are  by  law  subject  to ;  and  by  §  3, 
reasonable  allowances  are  to  be  made  for  their  expenses. 

Where  in  an  application  for  a   quo  'warra/iio  against  a  con-  The  King  v. 
stable,  the  affidavits  in  support  of  the  rule  stated,    that  for  fifty  ^Y'  ^  ^^^"' 
years  back,  and  as  long  as  deponents  could  recollect,  there  had         *  '*^^* 
been  a  custom  in  the  town  to  elect  a  constable  in   a  particular 
mode,  but  did  not  expressly  state  that  they  believed  such  custom 
to  be  immemorial,  they  were  held  insufficient. 

(B)  Who  are  obliged  to  serve. 

Page  169. 

A  PERSON  is  not  liable  to  serve  the  office  of  constable  unless  The  King  v. 
he    be    resident  in  the  parish ;    and  therefore  a  person   occu-  J-  Adhird, 
pying  a  house  and  paying  all  parish  rates  in  respect  of  it,  and  f^"^"'  ^  ^' 
carrying  on  the  trade  of  a  printer,  frequenting  the  house  daily  on 
all  working  days,   and  sometimes  remaining  there  during  the 

night 
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night  at  work,  but  not  sleeping  in  the  house,   is  not  liable  to 
serve  the  office  of  constable  in  the  parish  where  the  house  is 
situate. 
Rex  V.  Chap-  A  member  of  the  Barbers'  Company  in  London  is  not  exempted 

pie,  3  Lamp,  from  serving  the  office  of  constable;  the  exemption  in  the  statute 
32  H.  8.  c.  42.  only  applying  to  persons  lawfully  admitted  and 
approved  according  to  the  statutes  to  occupy  surgery. 

The  statute  6  &  7  W.  3.  c.  4.,  exempting  apothecaries  from 
serving  as  constables,  is  made  perpetual  by  9  G.  1.  c.  8.;  and 
see  ZS  G.  3.  c.  194.,  6  G.  4.  c.  133. 

Licensed  victuallers,  alehouse-keepers,  S^c.  are  disqualified  fi*om 
serving  by  the  3  G.  4.  c.  77.  §  19.  Roman  Catholic  priests, 
complying  with  the  31  G.  3.  c.  32.,  are  exempted. 

No  seijeant,  corporal,  drummer,  or  private  of  the  militia  shall 
be  compelled  to  serve,  42  G.  3.  c.  90.  §  174. ;  nor  any  effective 
member  of  any  yeomanry  corps,  57  G.  3.  c.  44.  §  3. 

(C)  Of  their  Power  and  Duty  in  acting  without  any 
Warrant  from  a  Justice  of  the  Peace. 

Page  171. 

Williams  v.  WHERE  a  parish  clerk  having  refused   to   read  a  notice 

Glenister,  tendered   to  him   in   church,   and   the  party  dehverinfj  it  read 

g„(j     ■       '      it   iiimself  while   the   minister  was  walking   to  the   communion 
table,  and  no   part  of  the  service  was  going  on,  and  thereupon 
the  defendant  a  constable  took  him  from   church   and   detained 
him  for  an  hour  after  the  service  was  finished,  and  then  let  him 
go  on  promising  to  attend  before  a  magistrate ;  it  was  held,  that 
though  he  was  justified  in  removing  him,  yet  the  detention  after 
the  service  was  over  was  illegal,  as  there  was  no  malicious  dis- 
turbance of  the  churcl),  amounting  to  an  offence  against  the 
statutes. 
Rex  V.  TauiV-         ^^  '^  the  duty  of  a  constable  to  present  a  highway  within  his 
ton,  3  Maiilc      district  for  non-repair. 
&  S.  465. ;  but  not  since  the  7  &  8  G.  4.  c.  38. 

Isaacs  V.  Where  a  party  is  arrested  by  a  constable  on  suspicion,  in  an 

Brand,  action  broujrht  against   the   constable   it  is  a  question   for  the 

-Stark. i^a.      jury,  whether  there  was  reasonable  ground  for  the  suspicion  or 
not ;  and  where  the  defendant  a  constable  arrested  the  plaintiff 
on  suspicion  of  receiving  stolen  goods,  on  the  mere  assertion  of 
one  of  the  thieves,  the  jury  found  for  the  plaintiff. 
Bcckwith  Where  there  is  reasonable  ground  ol'  suspicion,  the  constable 

V.  Philby,  ig  justified  in  arresting,  though  it  turns  out  that  no  felony  has 

6  Barn  &  C.       -^^  j-^^^  i^^^^^  committed. 
CoS.     bee  tit. 

Trespass  (D),  Vol.  VII.  p.  665.  notd. 

^^'ri"ht  V  ^  constable   taking  a  party  on  suspicion  of  felony  must  carry 

Court,  4  Barn,  him  before  a  justice  as  soon  as  he  reasonably  can,  and  cannot 
&C.  596.  justify  detaining  him  three  days  till  witnesses  can  be  collected 
Astothcpow-  ^,^(1  |ji-ought  forward  against  him;  nor  can  he  justify  hand- 
of\hccon-  '^  cuffing  him,  unless  necessary  to  prevent  his  escape, 
stables  of  the  night  in  London,  sec  1  &  2  G.  4.  c.  118.;  and  as  to  assisting  officers  of  excise, 
see  6  0.4.  c.BO.  §3i>.,  and  assisting  officers  of  customs,  cG.  4.  c.  108.  §40.;  and  ns  to  their 

duties 


, 
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duties  in  levying  the  county  rate,  see  55  G.  3.  c.  51.,  1  &2G. 4.  c. 85.;  as  to  their  duties, 
in  serving  notices  of  sessions,  see  13 G.  3.  c.  78.  §  62.  5  Barn.  &  C.  243.  6  Barn.  &  C.  111. 
4  Barn,  &  C.  702.;  and  respecting  militia,  52  G.  3.  c.  38.,  43  G.  3.  c.  50.  §  5.,  42  G.  3. 
c.  90.  §  25.  By  7  &  8  G.  4.  c.  38.  they  are  relieved  from  making  various  presentments  of 
offences.  See  1  &  2  G.  4.  c  88.  as  to  assaulting  constables  to  rescue  offenders  or  prevent 
their  apprehension. 

To  trespass  and  false  imprisonment,  a  plea  by  A.  and  B.  that  Hedges  v. 
a  horse  of  A.  having  been   taken   out  of  A.'s  possession  and   Chapman, 
found  in  plaintiffs  stable,  and  A.  having  ground  to  believe  that  ^  ^'"S"  ^"  ^^^^' 
the  horse  was  stolen  by  plaintiff,  gave  charge  of  plaintiff  to  B.  a 
constable,  and  requested  him  to  take  plaintiff  to  be  examined 
before  a  justice,  whereupon  they  took  plaintiff  to  a  police  office, 
was  held  ill ;  for  it  clearly  was  bad  for  A.,  and  though  B.  might 
liave  justified  as  constable  separately,  yet,  having  joined,  the  plea 
was  bad  for  him  also. 

(D)  Of  their  Power  and  Duty  in  executing  Warrants 
of  Justices  of  the  Peace. 

Page  172. 

WHERE   a   constable  having  a  warrant   of  distress   for  a  Theobald  v. 
church    rate    under    the  53   G.  3.  c.  127.    broke  the   doors  of  Crichmore, 
the  plaintiff's  house  and  entered;    though  he  clearly  exceeded   ^Barn.&A. 
his  authority,  yet  it  was  held  no  action   could  be  commenced     "  ' 
against  him  after  the  expiration  of  the  three  calendar   months 
limited  by  the  statute,  for  he  was  acting   "  in  pursuance  of  the 
statute  "  within  the  meaning  of  the  clause. 

A  constable  authorized  by  warrant  to  seize  the  goods  of  A.,  Parton  v.  Wil- 
and  seizing  the  goods  of  B.  by  mistake,  is  within  the  protection  liams,  3  Bam. 
of  24  G.  2.  c.  44.  §  8.,   and  must  be   sued  within  six  calendar  ^^•^^^' 
months. 

And  so  also  if  the  constable  having  a  warrant  to  seize  stolen  Smith  v.  Wilt- 
black  cloth,  and  finding  none,  seizes  cloth  of  another  colour  and  shire,  2  Bro.& 

takes  it  before  a  magistrate.  ^-  ^^^-  ^  ^°*^- 

°  322.S.C.;and 

see  Price  v.  Messenger,  2  Bos.  &  Pull.  158. 

And  so  also  a  constable  detaining  a  person  whom  he  has  taken   ivr  ,1      u      , 
into  custody  in  execution  of  his  office.  Clavto"rf  Holt* 

Ca.  478. ;  and  see  Bell  v.  Oakley,  2  Maule  &  S.  259. 
A  constable  is  not  necessarily  a  trespasser  if  he  seizes  goods  Crozier  v. 
other  than  those  mentioned  in  the  warrant;   but,  unless  such   Cundy,6Barn. 
goods  are  likely  to  be  useful  in  substantiating  the  stealing  of  the  See  Kay%. 
goods  mentioned  in  the  warrant,  the  seizure  is  a  trespass.  Grover, 

7  Bing.  312. 

If  a  warrant  was  directed  to  the  constables  of  JF.,  (their  names  Rex  v.  Weir, 
not  being  inserted,)  the  constables  of  W.  could  not  execute  it  out   ^  Barn.&C. 
of  the  district  of  JV.  ,•  but  now  by  5  G.  4.  c.  18.  §  6.  they  may 
execute  it   at   any  place  within  the  jurisdiction  of  the  justice 
granting  or  endorsing  it  as  if  their  names  had  been  mentioned. 

Where  a  constable  is  acting  as  a  mere  assistant,  as  in  case  where  Clarke  v. 
a  warrant  is  directed  to  overseers,  and  they  employ  the  constable  Davey,  4  Moo. 
to  assist  them,  if  after  a  demand  of  the  warrant  he  inform  the 
plaintiff  of  the  character  in  which  he  acted,  and  refer  him  to  the 

overseers, 


80(i  ADDENDA. 

overseers,  an  action  cannot  be  maintained  against  the  constable, 
for  the  party  should  apply  to  the  overseers. 

(E)  Of  their  Expenses. 

18  G.  3,  c.  19.         BY  the  18  G.  3.  c.  19.  §  4.  reciting  that  constables,  S^-c.  are  or 
§  4.  niay  be   at  great  charge  in  doing  the  business  of  their  parish, 

township,  Sfc. ;  it  is  enacted  that  every  constable,  headborough, 
&c.  shall,  every  three  months,  and  within  fourteen  days  after  he 
shall  go  out  of  office,  deliver  to  the  overseers  of  the  poor  a  just 
account  in  writing,  fairly  entered  in  a  book  to  be  kept,  t^r.  of  all 
sums  ex})ended  on  account  of  the  parish,  township,  S)-c.  in  nil 
cases  not  theretofore  provided  for ;  and  also  of  all  sums  received 
on  account  of  the  said  parish,  Sfc. ;  and  the  said  overseers  shall 
lay  the  same  before  the  inhabitants  of  the  parish,  ^x. ,-  and  in 
case  the  accounts  be  approved  of  by  the  majority  of  the  inhabit- 
ants, the  overseers  of  the  poor  are  authorized  to  pay  out  of  the 
poor  rates  the  sums  due  on  such  accounts,  but  in  case  they  shall 
be  disallowed,  then  the  overseer  siiall  deliver  back  to  the  con- 
stable, ^-c.  such  book  of  accounts;  and  it  shall  be  lawful  for  the 
constable,  4'C»  to  produce  the  book  before  any  justice  of  the 
peace  for  fhe  county,  riding,  t^r.  where  such  parish,  ($-c.  is  situate, 
giving  notice  thereof  to  the  overseers,  which  justice  shall  settle 
the  sum  due  on  such  accounts,  and  enter  the  same  and  sign  his 
name  thereto;  and  the  said  overseers  are  required  to  pay  such 
sum  out  of  the  poor  rate. 
Rex  V.  Seville,  Expenses  incurred  by  a  constable  in  prosecuting  a  man  whom 
5  Barn.  &  A.  he  arrested  for  a  mistlemeanor  in  a  place  of  worship,  are  not 
^^^'  monies  expended  by  him  in  doing  the  business  of  his  township 

witiiin  this  act,  and  cannot  therelbre  be  allowed  in  his  accounts, 
since   the   township  was   under   no  obligation  to  prosecute  the 
misdemeanor. 
Rex  v.  Bircl,  Nor  are  a  constable's  expenses  incurred  in  prosecuting  for  an 

2  Barn.  &  A.      assault    committed    on    him    in    execution    of  his    duty   within 
*  the  act. 

41  G.5.  C.78.  IJy  the  41  G.  3.  c.  78.  §  1.  two  justices  of  the  peace,  when  any 
§  !•;  ami  SCO  person  has  been  appointed  special  constable  to  execute  any 
Is' 4  '  '^  ^  '  ^^'^iiiU'tiJ  foi'  felony,  may  order  such  allowances  to  be  made  to 
him  for  his  expenses  as  shall  seem  necessary,  which  orders  shall 
be  submitted  on  oath  of  the  special  constable  to  the  quarter 
sessions,  which  shall  allow  or  disallow  the  same,  and  order  the 
treasurer  of  the  county  to  pay  what  sum  they  think  necessary, 
which  shall  be  paid  and  allowed  in  his  accounts ;  and  by  §  2. 
any  two  justices  may  order  reasonable  allowances  to  be  made  to 
any  liigh  constable  for  cxtiaordinary  expenses  incurred  in  his 
duty  in  case  of  tumult,  riot,  or  felony  which  shall  be  submitted 
to  the  (juarter  sessions,  ^c.  as  above. 
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COPARCENERS. 

(A)  The  Nature  and  Reason  of  such  Inheritance. 

Page  175. 

\\/'HERE  J.  S.  devised   estates  to  trustees,  their  heirs,  Src.  Swaine  v.  Bur- 

upon  trust  to  sell  and  pay  debts,  4'^.  and  then  to  apply  ton,  isVes. 
the  rents,  c^r.  to  A.  for  life,  and  after  his  decease  to  the  heir  or  ^^^" 
heirs  at  law  of  13.  and  the  heirs,  executors,  ($'c.  of  such  heir  or 
heirs,  to  whom  the  trustees  were  directed  to  convey  and  assign 
accordingly ;  it  was  held  that  the  co-heiresses  of  B.,  who  were 
also  the  co-heiresses  of  the  devisor,  took  not  as  coparceners  by 
descent,  but  as  joint-tenants  by  purchase,  and  therefore  subject 
to  right  of  survivorship. 


COPYHOLD. 

(A)  Of  the  Nature  of  the  Tenure,  and  what  shall  be 
deemed  Copyhold. 

Page  189. 

^T^HE  freehold  of  an  estate,  parcel  of  a  manor  and  demisable  Doe  v.  Dan- 
only  by   licence    of    the   lord,   passing   by  surrender  and    vers,  7  East, 
admittance,  to  which  the  tenant  was  admitted  by  the  description  ^^^'  *^^^  ^^ "' 
of  a    customary    tenement,    habciidum   to    her    and    her   heirs,  jg,.  j^uss' 
tenendum   of  the  lord  by  the  rod,  according  to  the  custom   of  los. 
the  manor,  by  the  accustomed  rent,  suit  of  court,  customs  and 
other  services,  is  in  the  lord  and  not  in  the  tenant^  though  not 
holden  ad  volimtatem  domini ;  but  such  an  estate,  whether  strictly 
copyhold   or  not   to  all   purposes,   may   clearly  pass   under   a 
description  of  copyhold  in  a  will,  the  intention  to  pass  it  under 
that  description  being  apparent. 

One  person  may  have  the  prima  tonsura  of  land  as  copyhold.   Stammers  v. 
and  another  the  soil,  and  beneficial  enjoyment  of  it  as  freehold.     t)"'"nj  '^  ^'»*^ 


200. 


(B)  In  what  Respect  Copyholds  partake  of  the  Nature 
of  Freehold  Lands. 

Page  190. 

AS  there  can  be  no  general  occupancy  of  copyholds,  and  no  Doe  v.  Scott, 
special  occupancy  except  by  custom,  an  estate   to  A.  for   her  t^^^^        ' 
life  and  that  of  J5.,  terminates  on  the  death  of  ^.,  in  the  absence 
of  any  custom  that  it  should  go  to  her  heir  or  devisee,  or  the 
other  cestui  que  vie. 

Vol,  II.  3  G  (C)  What 
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(C)  What  Acts  of  Parliament  extend  to  Copyholds. 

Page  192. 

COPYHOLDS  are  now  excepted  out  of  the  section  of  the 
bankrupt  act,  directing  the  commissioners  to  convey  the  real 
estate  to  the  assignees  (6  G.  4.  c.  16.  §  64r),  and  the  68th  & 
69th  sections  provide  generally  for  their  sale  for  the  benefit  of 
the  creditors. 

(E)  Of  particular  Customs  that  are  good,  and  peculiar 
only  to  some  Copyholds. 

Page  198. 

Badger  v.  A  CUSTOM  for  the  lord  to  grant  leases  of  the  waste  of  the 

Ford,  3  Barn,     manor  without  restriction,  is  bad  in  point  of  law. 
&A.  153.  * 

Doev.Jenney,       Where  a  copyholder  in   fee   who    had    paid    a  fine   on    his 

5  East  11.522.    original  admittance,  surrendered  to  the  use  of  himself  for  life, 

remainder  to  his  wife  for  life,  remainder  over,  on  which  surrender 

and  re-admittance  no  new  fine  was  paid,  and  by  the  custom  a 

remainder-man,  coming  into  possession  on  the  death  of  the  tenant 

for  life,  must  be  admitted  and  pay  a  fine  ;  it  was  held  that  such 

a  custom  was  good,  and  that  on  the  death  of  the  tenant  for  life, 

the  next  in  remainder  not  coming  in  to  be  admitted,  and  pay 

her  fine,  after  proclamations  made  and  presentment  by  the  jury, 

the  lord  might  seize  quousq?ie,  and  maintain  ejectment  to  recover 

possession  in  the  mean  time,  and  the  proclamations  were  good 

though  in  general  terms,  without  naming  the  person   next  in 

remainder. 

Doe  V.  God-  A  custom  that  where  a  copyhold  is  granted  to  a  tenant  during 

dard,  1  Barn.     ^y,g  |ifg  of  other  persons,  and  the  life  of  the  longest  liver  of  them 

I  '    "  \y  k»    successivelv,  and  the  £;rantee  dies  during  the  life  of  one  or  more  of 
and  see  Itight  .    -  '      .  &  .  •        P  u    i  i         i  •  i     i 

V.  Bawdcn  the  cestui  que  vies,  such  cestui  que  vies  shall  themselves  be  entitled 

3 East,  260.  to  the  tenement  for  their  lives,  to  take  ^Mccewm'/y  according  to 
the  order  in  which  they  are  named  in  the  grant,  but  if  the 
grantee  devises  the  tenement,  then  the  devisee  to  hold  during  the 
life  of  the  cestui  que  vies,  is  good. 
Doedem.  Mil-  A  husband  was  held  entitled  to  the  copyhold  as  tenant  by 
iier,  V.  Bright-  the  curtesy  to  his  late  wife,  (a  child  having  been  born,)  although 
R*'585°^^'*'  the  wife  had  never  been  admitted  in  her  life,  the  wife's  title 
being  as  heir,  and  therefore  not  requiring  admittance  to  perfect 
it;  and  this,  although  the  only  evidence  of  the  custom  of  tenancy 
by  the  curtesy  on  the  rolls  was  three  entries  of  admittance  of 
husbands  whose  wives  had  all  been  admitted;  and  the  husband 
having  such  good  title  as  tenant  by  the  curtesy,  his  possession 
must  be  referred  to  this  and  not  to  any  adverse  title,  notwith- 
standing he  was  admitted  after  his  wife's  death,  to  hold  pursuant 
to  a  settlement,  by  which  the  estate  of  the  wife  was  limited  to  the 
survivor  in  fee;  nor  can  any  release  from  the  heir  at  law  of  the 
wife  living  during  the'curtesy,  be  presumed  during  that  period, 
since  the  husband's  possession  was  lawful  during  that  time,  nor 

9*  from 
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from  the  present  heir  at  law  since  the  curtesy  (there  being  only 

14  years),  especially  since  he  might  be  called  on  by  proceedings 

in  equity  to  discover  it. 

Concurrent  customs  in  a  manor  to  bar  entails  by  recovery  Doe  v.  Daun- 

and   by   surrender    are    not    inconsistent,    and    slight   evidence  ^^y^  7  Taunt, 
ca      \  a      1    .<i  674.    Roe  v. 

sumces  to  prove  the  latter.  Jefferv 

2  Maule  &  S.  92. 

Qii.  Whether  a  custom  to  present  a  surrender  at  any  sub-  6Barn.C.493, 
sequent  court  be  good. 

A  custom  that  if  a  tenant  for  life  of  a  copyhold   obtains  a  Edwards  y 
grant  in  reversion  in  the  name  of  a  third  person,  such  person  is  ^l^^^>  ^ 
entitled  beneficially  unless  a  trust  is  expressed  on  the  rolls  of 
the  manor,  is  good. 

(F)  Of  granting  Copyhold  Lands. 

2.   If7iat  Ads  shall  destroy  the  LorcTs  Power  of  making  Grants. 

Page  204. 

WHERE  a  copyhold  tenement,   to  which  a  right  of  com-   Badger  v. 
mon  was   annexed,   vested   in   the   lord    by   forfeiture,   and   he  Ford,  3  Barn, 
regranted  it  as  a  copyhold  with  the  appurtenances;  it  was  held,  *^'  ^^^* 
that    having   always    continued   demiseable  while   in   the  lord's 
hands,  it  was  a  customary  tenement,  and  still  entitled  to  a  right 
of  common. 

3.    What  Things  may  he  granted  as  Copyhold. 

Page  205. 

Tonsura  prima  or  the  forecrop  of  the  land  may  be  granted  as  Stammers  v. 
copvhold.  ^''^«"'  '  East, 

r-  200. 

A  grant  of  parcel  of  the  waste  of  the  manor  to  hold  to  B.  and   Rex  v.  Inhab. 
his  heirs,  by  way  of  increase  to  his  copyhold,  by  such  services  of  Wilby, 
as  the  copyhold  was  subject  to,  for  which  B.  paid  a  fine  of  105.,   ^Jv^.^'^f^^" 
was  held  not  to  enure  as  copyhold,  there  being  no  custom  to  Rex 'v.  Inhab. 
warrant  such  grant,  nor  as  an  estate  in  fee,  of  Horn- 

church,  2  Barn.  &  A.  189. 

But  if  there  be  a  custom  within  the  manor  for  the  lord  to  Ld.Northwick 
grant  parcels  of  the  waste  by  copy  of  court  roll,  the  premises   I'^^^'T^',, 
granted  in   the  above    mode  are   well  described   as   copyhold,   "^^qI'^^^^j^  "gj 
though  the  date  of  the  grant  be  modern.  Bonlcott  v. 

Winmill,  2  Camp.  259.     Watk.  on  Copy.,  p.  34. 


S  G  2  (G)  Of 
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(G)  Of  Surrenders,   Presentments,   and  Admittances : 

And  herein, 

1.  Of  the  Necessity  of  a  Surrender,  and  "where  the  Copyholder  shall 
he  said  to  be  i?i  before  Admittance. 

Page  208. 

Roe  V.  Lov-e-  AN  admittance  applies  only  to  those  cases  where  a  surrender 
less,  2  Barn.  &    jg   fj^^f  necessary,  and  therefore  where  a  copyholder  takes  by 

grant  from  the  lord,  an  admittance  is  not  necessary. 
Doe  V,  Bel-  A  person  claiming  to  be  admitted  as  heir  to  a  copyhold,  need 

laniy,  2  Maule  not  tender  himself  to  be  admitted  at  the  lord's  court,  if  the 
&b.  87.  steward  on  application  out  of  court  has  refused  to  admit  him. 

Vawser  v.  Jef-  An  existing  surrender  to  the  use  of  a  will,  will  support  a 
lery,  isVes.  devise  of  copyhold,  notwithstanding  an  intervening  surrender  to 
^'^^'  other  uses  under  which  there  had  never  been  any  admittance. 

Wilson  V.  Al-  It  is  clear  that  the  heir  of  a  copyholder  may  accept  enfrau- 
len,  1  Jac.  &  chisement  before  admittance.  Qucere  as  to  a  surrenderee  or 
^^^'"^•«^^-        deyi^see. 

Doev.  Vernon  ^^^^^  devisee  of  a  copyhold  surrendered  to  the  use  of  the  will, 
7East^8.  not  having  been  admitted,  cannot  devise  the  same;  whether  the 

Waiowriglit  V.  heir  of  the  surrenderor  would  be  a  trustee  for  the  second  devisee 
1  Macld  627  ^  court  of  equity  only  could  decide,  nor  can  the  heir  devise 
Smith  V.  before  admittance. 

Triggs,  1  Stra.  487. 

2.    Where  the  Want  of  a  Surretider  mil  be  supplied  in  Equity. 

Page  210. 
Rogers  V.  Mar-        The  want  of  a  surrender  will  be  supplied  in  case  of  a  deed  as 
294  '•  VndTee    ^^*^^'^  '^'^  ^^  "^  ^^'"'  ""  ''^'^    same  ])rinciple,  and  for  and  against  the 
Brod'ie  v.  Bar-  same  persons ;  not  for  a   child  against  a  grandchild  unprovided 
ry,  2  Vcs.  &  B.   for.  {a) 
130.    (a)  Mr. 

Watkins  says  properly  that  what  tiie  heir  may  be  earning  by  his  industry  ought  not  to  be 
considered  as  a  provision,  vol.i.  135. 

Milbourne  v.  Where  there  were  freehold  estates  to  answer  the  words  of  the 
Miibourne,       devise,  the  court  refused  to  sui)plv  a  surrender  of  the  copyhold 

1  (.ox.  247.  X    *        •       1      I     1   •      -^  ^       *^  '  "^ 

"  Bro  C  C  64    ^^t^^^^s  included  m  it. 

Gale  V.  Gale,         A  dormant  surrender  of  a  copyhold,  (/.  e.  a  surrender  to  A. 

2C0X.  i3fi. ;      on  condition  to  perform  the  will  of  the  surrenderor)  will  vest  an 

am  see  .tans-  ^,^^^^^Q  j^  [\^q  dormant  surrenderee  suHlcicnt  to  support  the  con- 

nelu  V.  11a-  .  •     1         •       1         -n      •  1  <•       1 

bergham,  tingent  reniainuers  in  the  will  without  trustees  tor  that  purpose. 

10  Ves.  282. 

Church  V.  An  admittance  of  the   particular  tenant  of  copyholds   is  an 

Mundy,  admittance  of  the  remainder-man,  and  a  devise  of  the  remainder 

12  Ves.  426.  .  .  I       .     .1  r.i  -ii 

Kensington  v.     "''  reversion  requires  a  surrender  to  tlie  use  ot  the  will. 

Mausell,  13  Ves.  156. 

Doe  dein.  Ne-        The  statute  53  G.  3.  c.  192.  docs  not  render  valid  the  will  of 

thcrsolc  V.        ^  ^'yp^g  covert  without  surrender,  (the  custom  requiring   a   sur- 

8*  render 
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render  by  husband  and  wife  of  the  lands,  and  a  separate  examm-  Bartle,  5  Barn, 
ation   of  the  wife  and  consent  of  the  husband,)  for  the  statute  <*^-'*y^' 
only  intended  to  supply  formal  surrenders,  and  not  one  of  sub- 
stance like  that  in  case  of  a  feme  covert. 

Page  213. 
Since  the  above  statute,  a  copyhold  will  pass  under  a  general  Doe  v.  Lud- 

devise  of  real  estate,  though  there  be  no  surrender  to  the  use  ^^"''  ^  ^'"S- 

f.^,  .„  '  °  275.;  see 

of  the  Will.  2Sim.&Stu. 

229.    6  Madd.323. 


S.  Of  the  Time  of  making  the  Surrender^  Preseyitmenty  and  Admit- 
tance^  and  isohere  they  shall  be  effectual,  though  any  of  the  Parties 
die  before  they  are  completed. 

Page  218. 
Where   a   surrender  was   duly  made   and  presented  by  the   Doe  v.  Callo- 
bomage,  but  no  entry  of  it  was  made  on  the  court  rolls;  it  was  ^^i'  ^"^"^" 
held  that  such  surrender  and  presentment  might  be  proved  by  a 
draft  entry  from  the  muniments   of  the   manor,  and  the  parol 
testimony  of  the  foreman  of  the  jury  presenting  it. 

(H)  Of  the  Operation  of  the  Surrender  in  passing  the 
Estate :  And  herein, 

i.  Of  the  Persons  to  take,  and  tvhat  shall  be  siifficietit  Certainty 
in  the  Description  of  them. 

Page  219, 
IF  copyholds  are  surrendered  to  such  uses  as  the  owner  shall   Cuthbert  v. 
appoint,   the  appointment  may  be  by  will,  and  no  surrender  to  ir'j^ayjg'^'  u 
the  use  of  the  will  is  necessary.  \  ^g, 

John  Lealand  surrendered  a  copyhold  in  his  occupation  to  the  Roe  dem. 
use  oi  Joseph  Lealand  and  John  healand  his  son,  for  their  lives  ^"^  "  gKst 
and  the  life  of  the  survivor,  remainder  to  the  heirs  of  the  body  4Q5     ' 
of  the  said  John  Lealand  son  of  Joseph  Lealand,  remainder  to 
the  right  heirs  of  the  said  John  Lealand ,-  the  ultimate  remainder 
is  to  the  right  heirs  of  the  surrenderor. 

S.   Wiat  Estate  or  Interest  passes  by  the  Surrender. 
Page  220. 
A.  a  copyholder  for  life,  remainder  to  his  infant  son  B.,  sur-  Doe  dem.  Bur- 
renders  his  own  and  7?.'s  estate,  (over  which  he  had  no  controul,  [^^^I^jg^g  g^^.^, 
and  thereby  let  in  B.'s  remainder,)  and  takes  a  new  copy  for  the  ^  -^-^ 
lives   of  himself,  his  daughters  C.  and  B.  successively  ;  and  on 
A.'s  death  after  twenty  years  had  run  against  B.,  B.  enters  on 
the  possession  then  vacant;  held  that,  as  against  his  sister  C,  who 
had  no  title  and  no  possession,  he  might  successfully  rest  on  his 
iegal  title  and  possession,  although   the  twenty  years'  possession 
by  A.  might  have  barred  B.'s  recovery  against  him,  and  might 
have  prevented  B,  recovering  in  ejectment  if  out  of  possession; 

3  G  3  had 
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Goodright  V. 
Peers,  1 1  East, 
58. 


Boddington  v. 
Abernethy, 
6  Barn.  &  C. 
776. 


Widdovvson  v. 
Earl  of  Har- 
rington, 1  Jac. 
&  Walk.  532. 


had  the  twenty  years'  possession  been  C.*Sj  it  would  seem  to  be 
otherwise. 

A  copyholder  surrenders  "  his  copyhold  cottage  with  a  croft 
"  adjoining,"  and  a  common  right,  Sfc.  belonging  to  the  same,  all 
'which  premises  (as  the  surrender  described)  'ice7-e  then  in  his  o-jcn 
occupation,  and  on  the  same  day  devises  "  all  his  copyhold 
"  cottage  and  premises  then  in  his  own  possession ;"  the  croft 
was  held  to  pass  although  in  fact  in  the  occupation  of  a  tenant. 

Uses  limited  on  a  surrender  of  copyhold  are  revocable  pur- 
suant to  a  power,  and  the  new  uses  shall  take  effect  although 
they  defeat  vested  estates. 

4.  Of  the  Po'wer  and  Authority  of  tht  Lord  and  Steward,  and 
therein  of  the  Dijference  of  their  Acts. 

Page  221. 

On  a  bill  in  chancery  against  the  lord  to  be  admitted  to  a 
copyhold  to  try  the  right  to  it,  the  court  will  not  interfere  where 
the  plaintiff  is  barred  by  the  statute  of  limitations,  or  where  he 
does  not  shew  a  prima  facie  title  with  a  reasonable  prospect  of 
success. 


(I)  Of  Fines  payable  by  Copyholders:  And  herein, 

1.    Where  a  fine  shall  be  said  to  be  due,  and  by  \s:liom,  and  to  'whom 

j)ayahle. 

Page  222. 

IN  pursuance  of  Lord  Hard'wicke's  suggestion  in  Dt~iity  v. 
Mann,  1  Atk.  95.  the  new  bankrupt  act  6  G.  4.  c.  16.  $  64. 
excepts  copy  and  customary  hold  estates  out  of  the  real  estate  to  be 
conveyed  by  the  commissioners  to  the  assignees,  therefore  a  line 
will  not  now  be  due  from  the  assignees. 

If  a  copyhold  tenement,  subject  to  a  customary  heriot,  becomes 
vested  in  several  as  tenants  in  connnon,  the  lord  is  entitled  to  a 
heriot  from  each  tenant;  but  if  the  undivided  shares  afterwards 
are  united  in  one  tenant,  one  heriot  only  is  payable.  Qjii:  Whether 
it  would  be  the  same  in  case  the  tenement  were  divided  into 
several  portions,  and  these  were  afterwards  united. 

6  East,  47C.    Whether  a  heriot  can  be  distrained  for  after  the  expiration  of  the  term,  see 
3  Ridg.  P.  C.  4Si6. 

Rex  V.  Lord  of       ^^  seems   that  coparceners  are  entitled  to  be  admitted  as  one 
the  Manor  of    heir,  on  payment  of  one  set  of  fees. 
Bonsall,  3  Bam.  &  c.  173. 

hyerest  V.  'Yhe.  steward  has  no  general  riffht  to  full  fees  where  a  party  is 

Glyn,6Taunt.       i     v»    i  ^  i  j-    ^  ^  i  i  •  . 

R.  425.  admitted  to  several  distinct  tenements  ;  unless  there  is  a  custom, 

he  must  stand  on  his  quantum  meruit. 

3.  Of  the  Certainty  and  Mcasonablcficss  of  the  Fine. 
Page  224. 

Lord  Verulani        In  settling  the  value  of  a  copyhold  line,  the  tenant  is  not  con- 
cluded 


Ilolloway  V. 
Berkeley, 
6  Barn.&C.  2. 
Garland  v. 
Jekyll,  2  Bing. 
273.  over- 
ruling Attrce 
V.  Scott, 
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eluded  by  the  amount  of  rent  he  may  have  reserved  on  the  v.  Howard, 
premises,  but  may  shew  their  value  to  be  less.  ^  "'"S*  ^27. 

(K)  Of  the  Extinguishment  of  the  Copyhold. 
1 .    Where  the  "uchole  Copyhold  shall  be  extinguished  or  smpcnded. 

Page  227. 

WHERE  a   man   having  married   a  woman    owner    of    a  Doe  dem, 
customary  estate  in  fee,   took  a   grant  of  the    freehold   from  Newby  v. 
the  lord,  upon  which   livery  of  seisin  was  afterwards  given,   it      r       '«  p. 
seems  that  the  grant  operated  as  an  enfranchisement  before  the  443 
livery,  and  that  the  course  of  the  descent  of  the  customary  estate 
was  not  thereby  altered. 

The  enfranchisement  of  a  copyhold  may  on  proper  evidence  RoedemJohn- 
be  presumed  even  against  the  crown  ;  as  to  evidence  on  which  s^"  ^''  Ireland, 
the  presumption  maybe  founded,  see  the  case  in  margin.  iiLastK. 280. 

If  a  lord  seised  of  a  manor  in  fee,  subject  to  a  mortgage  in  Doe  v.  Potts, 

fee,    purchase   copyholds   of  the   manor,   and   the   surrender  is   Doiigl.  710. 

taken  to  the  use  of  the  mortgagor  and  his  heirs,  it  shall  still  ^^*  l^^"'o)^' 

enure  to  the  benefit  of  the  mortgagee,  having  become  parcel  of  \Vard^i5  Ves. 

the  manor  ;  and  so  if  a  lord,  tenant  for  life  with  remainders  over,    i67.    King  v. 

purchase   a  copyhold,    it  shall  be   subject  to  the  limitations  in   Moody,  2  Sim. 

remainder ;  and  a  copyhold  so  purchased  by  the  lord,  will  pass   ^  ^''"'  /J^* 

J  •         A     •         c  ..u  'f  Roe  V.  Weg?, 

under  a  previous  devise  01  the  manor.  sTermlLTos 


(L)  Of  Forfeiture. 

3.  Forfeiture  in  the  Copyholder  taking  upon  him  to  dispose  of  the 

Copyhold,  ajid  to  grant  Leases. 

Page  231. 
See  Doe  dem.  Nunn  \.  Luff  kin,  4  East,  221.  1  New  R.  163.  S.  C. 

4.  Of  Forfeiture  in  committing  Waste  ,-   a)id  herein  of  the  Lord's 

and  Tenant's  Interest  iii  the  Trees. 

Page  232. 

A  copyholder  for  lives  who  cannot  compel  a  renewal,  cannot  Mardiner  v. 
cut    timber:    secies,    if  he    has    a    power    of    nominating    his  Elliott, 2 Term 
successor.  11.746. 

The  lord  cannot  bring  ejectment  against  a  copyholder  for  life  Dennv.John- 
for  cutting  trees,  where  such  copyholder  claims  under  the  will  of  son,  10  East 
a  copyholder  of  inheritance,  who  according  to  the  custom  was   ^j^ff'  "^^^ 
authorized  to  cut  timber  ;  the  injury,  if  any,  in  such  case,  is  to  the  elements 
remainder  man  under  the  will,  and  not  to  the  lord.  2  Maule  &  S. 


(See  Doe  v.  Morris,  2  Taunt.  52.) 

3  G  4  If 
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„.  ,      ,  If  copyholder  commit  waste,  the  lord  may  have  an  injunction 

Noble  ^'^f^  account. 

3  Meriv.  R.  673.  which  overrules  Dench  v.  Bampton,  4  Ves.  700.   ant^,  p.  238. 

Whitechurch  Without  a  custom  the  lord  has  not  such  an  interest  in  the 

y.  Holworthy,    |-j.ggg   t}^jj|-  },g  ^an  enter  the  copyhold  and  cut  them. 

19  Ves.  213.  '  *  •' 

6.  Of  Forfeiture  for  Treason  and  Felony. 
Page  233. 
Rex  V.  Willes,        A  copyhold  of  inheritance  is  not  forfeited  by  a  conviction  for 
3  Barn  &  A.      felony  without  attainder,  unless  there  is  a  special  custom  in  the 

manor. 
Doe  V.Evans,        A  pardon  restores  a  copyholder  who  has  committed  felony  to 
5  Barn,  be  C.     j^jg  competency  to  hold  lands,  and  unless  the  lord  has  seized  the 
copyhold,  the  copyholder  may  recover  it  on  his  pardon  from  a 
person  who  has  ousted  him. 
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(C)  Of  his  Authority  and  Duty  in  taking  Inquisitions. 

Page  243. 
Rex  V.  Fer-         A    CORONER'S  duty  is  judicial,  and   he   can  only  take  an 
^nd,  3  Barn.  inquest  super  visum  corporis,  and  an   inquest  in  which  the 

jury  were  not  sworn  by  the  coroner  himself,  and  super  visutn  eor- 
jwris,  is  absolutely  void  ;    the  court  will  not  therefore,  after  an 
adjournment    by   the   coroner   of  such   an    incjuest,    grant  any 
mandamus  to  proceed  with  it. 
7  G.  1.  c.  64.  By  7  G.  4.  c.  64.  §  4.,  which  repeals  the  1  &  2  P.  &  M.  c.  13., 

§  ■*•  it   is  enacted,   that  every  coroner   upon   any   inquisition   taken 

before  him,  whereby  any  person  shall  be  indicted  for  man- 
slaughter, or  murder,  or  as  accessory  to  murder  before  the  fact, 
shall  put  in  writing  the  evidence  given  to  the  jury  before  him,  or 
as  much  thereof  as  shall  be  material,  and  shall  have  authority  to 
bind  by  recognizance  all  such  persons  as  shall  know  or  declare 
any  thing  material  touching  the  said  manslaughter  or  murder,  or 
the  said  oflence  of  being  accessory  to  murder,  to  appear  at  the 
next  court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior 
criminal  court  of  a  county  palatine  or  great  sessions,  at  which 
the  trial  is  to  be,  then  and  there  to  prosecute  or  give  evidence 
against  the  party  charged  ;  and  every  such  coroner  shall  certify 
and  subscribe  the  same  evidence,  and  all  such  recognizances, 
and  also  the  incpiisition  before  him  takeu,  and  shall  deliver  the 
same  to  the  projier  officer  of  the  court  in  which  the  trial  is  to 
be,  before  or  at  the  opening  of  the  court. 
§  5.  And  by  §  5,  if  any  justice  or  coroner  shall  offend  in  any  thing 

contrary  to  the  true  intent  and  meaning  of  these  provisions, 
the  court  to  whose  officer  any  such  examination,  information, 
evidence,  bailment,  recognizance  or  incjuisition  ought  to  Iiavc 
been  delivered,  shall  on  examination  and  proof  of  the  offence, 
in  a  summary  manner,  set  sucii  fine  upon  every  such  justice  or 
coroner,  as  the  court  shall  think  meet. 

By 
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By  §  6.  these  provisions  apply  to  justices  and  coroners,  not  only 
of  counties,  but  of  all  other  jurisdictions. 

(D)  Of  traversing  and  quashing  such  Inquisitions. 

Page  246. 

A  CORONER'S  inquest  was  quashed  for  omitting  to  state  Rex  v.  Evetf, 
the  place  where  the   death   happened,   or  where  the  body  was   ^  Barn.  &  C. 
found,  and  for  omitting  the  names  of  the  jurors  in  the   body,    "'*^' 
and  because  they  had  subscribed  with  the  initials  only  of  tlieir 
Christian  names. 

(G)  Of  Fees  that  he  may  lawfully  take. 
Page  249. 

THE  court  refused  a  mandamus  to  the  sessions,  to  allow  the  Rex  v.  Justices 
coroner's   costs   of  an   inquisition,  the  justices  having   been  of  of  Kent, 
opinion,  that  there  was  no  ground  in  the  manner  of  death  for   n  East  R. 229. 
the  inquisition,  and   the   court  seeing  no  reason  for  a  different 
judgment. 

The  coroners   of  franchises  not  contributing   to   the  county  Rex  v.  Justices 
rate,  are  not  entitled  to  the  fees  under  the  25  G.  2.  c.  29.,  or  to   of  Yorkshire, 
any  fees  from  the  county.  ^  ^'  ^^• 

A   coroner  under   the  25  G.  2.  c.  29.  §^  I.   is   not   entitled   to   Rex  v.  Justices 
compensation  for  the  miles  travelled  in  returning  yj-ow  the  in-  of  Oxon, 
quisilion.  2  Barn.  &  A. 

^  203. 

And  if  he  holds  two  or  more  inquisitions  at  the  same  place.   Rex  v.  Justices 
on  the  same  day,  he  is  only  entitled  to  one  sum  of  9d.  per  mile  ^^  Warwick, 
for  travelling  expenses.  430^^"'  ^  ^' 

(H)  Of  discharging  him,  and  for  wliat  Misdemeanors 

punished. 

Page  250. 

NO  action  lies  against  a  judge  of  a  court  of  record,   for   an   Garnett  v.Fer- 
act  done   in  his  judicial  capacity,  and  therefore  trespass  cannot   J"<»nJj  6  Barn, 
be  maintained  against  a  coroner,   for  turning  a  person   out  of  &^=6ii. 
a  room  where  he  is  about  to  take  an  inquisition. 
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(B)  By  whom  and  in  what  Manner  created. 

Page  253. 

A    CHARTER   granted  by  the  crown  cannot   be  ^)«r//r/%  Rex  v.  West- 
accepted,  whether  it  be  a  charter  of  creation,  or  n;ranted  to  \^^5!'''  '*  ^^''"" 
a  pre-existmg  corporation.  ' 

A  ciiarter 
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Rex  V.Hughes,       A  charter  may  be  accepted  by  a  written  declaration  of  assent 

7  Barn.  &  C.      signed  by  the  corporators,  or  by  their  acting  under  it  (in  the 

election  of  an  officer).     QiicEre.  Whether  it  is  necessary  that  a 

charter  should  be  accepted  by  a  majority  of  burgesses  ? 

The  Kin«T  v:  Where  a  charter  incorporated  the  men  free  burgesses  of  C, 

Downes,  and  declared   that  for  ever  after   there   should    be  within   the 

5Barn.(S:C.      borouffh,  to  be  chosen  out  of  the  free  burgesses,  eighteen  com- 

^  mon  councilmen,  and  then  nominated  eighteen  persons  to  be 

first  common  councilmen;  it  was  held,  that  the  charter  virtually 

made  them  free  burgesses  also. 

Master,  War-         By  charter,  the  king  incorporated  the  tobacco  pipe  makers  in 

dens,  &c.  of       London^    Westminster^   England^   and    Wales,   and  provided  for 

\?^^^^'^>r^^    transaction  of  corporate  business  at  meetings  in  a  hall  in  London^ 

Woodroffe      *  °^'  within  three  miles  thereof,  and  authorized  the  master,  ward- 

7Barn.&C.      ens,  ^x.  to  make  by-laws  for  the  government  of  the    society, 

838.  and  every  member  thereof,  and  every  person  using  the  art  or 

mystery  of  making  tobacco  pipes  in  London  and   Westminster, 

and  any  other  places  in   England  or  Wales,  it  was  held,  that 

though  the  charter  was  inadequate  to  bind  all  the  tobacco  pipe 

makers  in  the  kingdom,  it  was  competent  to  bind  such  of  them 

as  became  members  of  the  company ;  and  also  that  the  charter, 

by  fixing  the  meetings  to  London  and  Westminster,  sufficiently 

established  local  limits. 

Conservators  A  corporation  may  be   created    by  im}>lication,  without   ex- 

of  the  River      press  words  of  creation.     By  an  act  for  making  the  river  L'one 
Tone  V.  Ash,  •      i  i       ^i  •  ^  i  .^i    •  ^     i 

loBarn.  &C.    nfivigahle,  thirty  persons  and  then'  successors  were  to  be  con- 

549.  servators  of  the  river,   with  power  to  cleanse,  &;c.  and  keep  it 

navigable,  and  also  to  make  a  new  channel,  making  recompense 
to  land-owners.  And  if  the  owners  and  conservators  could  not 
agree,  or  if  the  title  were  in  an  infant,  &,-c.,  then  the  sheriff  was 
to  summon  a  jury,  whose  determination  was  to  bind  all  parties, 
and  to  vest  an  estate  in  fee-simple  in  the  conservators  and  their 
successors.  Tlie  conservators  were  also  enabled,  by  name  of 
"  The  Conservators  of  the  River  Tone,"  to  take  gifts  or  grants 
of  money  or  lands ;  and  it  was  made  lawful  for  any  person  to 
convey  an  estate  to  the  conservators  a7id  their  successors  without 
licence  to  alien  in  mortmain.  And  the  conservators  were  autho- 
rized to  make  contracts  in  writing  under  their  hands  and  seals, 
and  to  sue  and  be  sued  by  the  name  of  "  The  Conservators 
of  the  River  Tone."  It  was  held  that,  as  it  manifestly  appeared 
that  the  conservators  were  to  take  lands  by  succession,  and  not 
by  inheritance,  they  were  a  corporation  by  implication,  though 
not  created  so  by  express  words. 


(C)  Of 
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(C)  Of  the  Names  of  Corporations. 

H(m  far  the  Name  may  he  varied  from  in  Grajits  by  or  to  a 
Corporation. 

Page  256. 

A  MISDESCRIPTION  of  a  corporation  in  a  conveyance  Croydon  Hos- 

of  part  of  their  estates  for  the  redemption  of  the  land  tax,  was  pitai  v.  Farley, 

,     iS  •  .     •   1  2  Marsh.  174. 

held  immaterial.  ^  g  Taunt.  467. 

The  mayor,  jurats,  and  commonalty,  of  the  ancient  town  of  Attomey- 
Rye^  were  held  to  take  lands  by  a  devise  to  the  right  worshipful  General  v. 
the  mayor,  jurats,  and  town  council,  8^c.  7^Taunt'  546^' 

3.  Homo  far  it  may  be  varied  from  in  pleading  and  judicial  Pro- 
ceedings. 

Page  258. 

If  a  corporation  bring  an  action  by  a  wrong  name,  the  de-  ^^^^^^^  q^j.- 
fendant  can  only  take  advantage  of  it  by  a  plea  in  abatement.        poration  v. 

Bolton,  1  Bos.  &  Pull.  40. 

(E)  How  Corporations  differ  from  natural  Persons. 
2.  Ho'-jo  they  are  to  sue  and  he  sued. 
Page  263. 
THE  mayor  of  a  corporation  signing  an  agreement  of  sale  Bowen  v. 
on  behalf  of  himself  and  the  rest  of  the  burgesses  and  common-   Morns    ^      ^ 
alty,  the  vendors  mutually  agreeing  to  fulfil  the  conditions  of  ^^^  ^^^  Spittle 
sale,  cannot  sue,  in  his  own  name,  the  purchaser  for  non-fulfil-  v.  Lavender, 
ment  of  the  contract.  2  Bro.  &  B.  452. 

An  ejectment  cannot  be  maintained  against  the  existing  bailiffs  Doe  v.  Wood- 
of  a  corporation,  by  proving  payment  of  rent  of  the  premises  by  ^g^"'.  ^ncUee' 
the  annual  predecessors  of  the  defendants  in  the  same  office,  for   n  East,  334. 
several  years  before;    and  service  of  a  notice  to  quit  on  the  ex-  Wood  v.  Tate, 
isting  bailiffs,  the  defendants,  since  the  payment  of  such  rent,  2  New  R.  247. 
shows  a  tenancy  in  the  corporation.     The  tenancy  may  be  de- 
termined by  a  notice  to  the  corporation  to  quit,  served  on  its 
officers;  after  which   the  lessor   may  distrain   the  cattle  on  the 
land,   or  bring  an  action  against  the  corporation,  or  an  eject- 
ment against  any  person  in  actual  possession  of  them. 

The  master,  wardens,  and  commonalty  of  a  company  cannot  Feltmakers' 
sue  for  a  penalty  forfeited  to  the  master  and  wardens  to  the  use   Master,  &c.^ot 
of  the  master,  wardens,  and  company.  i  Bos.  &  Pull! 

98. 

3.   What  they  may  do  ^without  Deed. 
Page  265. 
A  corporation  not  established  for  trading  purposes,  cannot  be  Broughton  v. 
acceptors  of  u  bill  of  exchange,  payable  at  less  than  six  months  Manchester 

after 
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and  Sal  ford  after  date,  as  this  would  be  a  contravention  of  the  bank  acts. 
\Vater-works,  QjccEre.  Whether  any,  except  a  trading  corporation,  can  bind 
o  LJarn.       .   .  ^^jjgj^ggjygg  ^s  parties  to  a  bill  of  exchange  ? 

Assumpsit  will  lie  against  a  trading  corporation  whose  power 
Ea"tTndIa  Co.  ^f  drawing  and  accepting  bills  is  recognized  by  statute. 
5  Barn.  &  A.  204. 

6.    Of  the   Qiialifications  requisite  for  Members   or   Officers   of 

Corporations. 

Page  268. 

Rex  V.  Mar-  Where  by  the  constitution  apprentices  serving  seven  years  to 

shall,  2 Term  freemen  residijig  in  the  town,  were  entitled  to  freedom,  and  by 
^^'  '■^*  a  by-law  the  indentures  were  required  to  be  enrolled,  an  ap- 

prentice bound  to  a  freeman  resident  only  occasionally,   is  not 
entitled  to  have  his  indentures  enrolled;  and  the  court  will  not 
grant  a  mandamm  to  the  town  clerk. 
Rex  V.  Powell,       Where  a  charter  ordained  that  no  person  should  be  admitted 
sTcrniR.Gjy.   a  burgess,  except    he  had  for  three   years   been   seised    of  an 
estate  of  freehold  for  his  life,  or  for  some  greater  estate  of  a 
certain  yearly  value,  with  an  exception  of  such  as  should  be 
seised  of  such  estate   of  such  yearly  value  come  to  him   by 
descent  or  marriage;  it  was  held,  that  a  party  seised  of  an  estate 
in  right  of  his  w'lhfor  her  life,  was  not  within  the  exception. 
Rex  V.  Wil-  Where  a  charter  required  the  mayor  to  be  resiant,  on  pain  of 

liaim,  sMaule   forfeiting  a  sum  not  exceeding  100/.;  it  was  held,  that  rcsiancy 
was  not  required  as  a  qualification  for  holding  the  office,  but 
only  under  a  penalty. 
Rex  V.  Mayor         Where   by  the  custom,   all    persons   having  served    an    ap- 
of  Doncastcr,     preuticeship  to  a  free  burgess  carrying  on  trade,  were  entitled  to 
7  I  arn.   -  L.      ^^  jy^^  burgesses;  it  was  held,  that  a  clerk,  havinfr  served  under 
articles  to  an  attorne}',  was  not  witinn  the  custom. 

7.   Of  the  Concurrence  required  in  Corporate  Acts. 

Page  269. 

Cooke  V.  Where  the  crown  by  letters  patent  granted  to  the  master  and 

Lovcland,  wardens  (four)  of  the  cori)oration  of  bakers,  by  themselves  and 

2  13os.  &  1  nil.    their  deputy,  full   power  to  overlook  and  correct  the  trade  of 

baking,  it  was  held  that  the  master  and  one  warden  could  not 

justify  entering  a  house  to  overlook  bread,  for  they  were   not  a 

majority  of  the  persons  authorized,  and  if  they  acted  as  deputy 

they  shouldjiave  shewn  that  they  were  appointed  by  the  majority. 

The  King  v.  Where  an  election  of  a  mayor  is  to  be  made  by  the  mayor, 

Richard  aldermen,  bailiffs,  principal  burgesses  and  other  burgesses,  and 

2°r 'i'^!,o^!"'^"'i   inhabitants  of  the  borough   for  the  time  being,  (they  being  for 

see  Rex  V.         that  purpose   congregated,)   or    the    greater    part  ot    them    as 

Thornton,  should  be  so  congregated,  it  was  helil  that  a  majority  of  each 

4  East,  294.        definite  body  must  be  present,  in  order  to  make  a  valitl  election. 

And  a  majority  of  the  twenty-four  principal  burgesses  not  being 

present,  the  election  was  void. 

Rex  v,  Devon-        The  doctrine  of  The  King  v.  Bcllringer,  that  where  an  act  is 

shnc,  1  13arn.     jq  j^g  jy,jg  \^y  ^jjg  piajority  of  a  definite  body  of  the  corporation, 

a  majority 
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a  majority  of  the  complete  definite  body  must  concur,  is  not  to  &  C.  609.  See 
be  narrowed.  And  it  was  held  to  apply  to  a  case  where  the  ^^^  ^'n^^'^'er 
definite  number  of  capital  burgesses,  were  by  the  charter  to  be  q^'^^q^  where 
renewed  in  case  of  vacancy  by  the  other  capital  burgesses,  at  that  according  to 
time  surviving  and  remainiiig,  or  the  greater  pai-t  of  the  same,-  the  words  of 
it  was  held  that  a  majority  of  the  complete,  and  not  merely  the  ^^^  charter,  it 
existing,  number  must  concur  to  make  the  election  valid.  ^  maioritv  of 

the  body  at  large  could  elect  without  a  majority  of  the  definite  body,    See  Rex  v.  Grant, 
8  Barn.  &C.365. 

8.  Of  the  Regidarity  of  their  Proceedings: 
Page  270. 

Where  a  power  of  creating  freemen  has  once  been  vested  in  Rex  v.  Hol- 
the  body  at  large  of  a  prescriptive  corporation,  the  exercise  of  ^^^^<^,  2  East 
it  cannot  afterwards  be  sustained  in  a  select  part  of  the  same        '^' 
corporation,  continued  by  charters  under  other  names  of  incor- 
poration, there  being  no  express  grant  of  such  a  power  to  the 
select  body  by  charter,  nor  even  any  by-law  to  that  effect ;    and 
this  although  the  charters  contain  a  confirmation  of  all  former 
privileges,  ^r.,  and  although  the  power  have  been  exercised  by 
the  select  body,  since  the  granting  of  the  charters. 

Though  there  is  a  prescriptive  right  in  the  eldest  sons  of  Rex  v.  Bird, 
burgesses  born  in  the  town,  and  the  younger  sons  born  in  the  isEast,  3C7. 
town,  and  who  have  served  a  seven  years'  apprenticeship,  and  in 
every  person  having  served  a  seven  years'  apprenticeship  to  a 
burgess,  to  be  admitted  burgesses,  this  does  not  necessarily 
exclude  the  incidental  power,  arising  by  implication,  for  the 
corporation  to  secure  their  perpetual  succession  by  voluntary 
elections.  Whether  such  power  of  voluntary  election  be  inci- 
dental to  the  corporation  or  exist  by  prescription,  they  may 
delegate  it  to  a  select  part  of  themselves  but  not  to  a  stranger, 
and  the  recorder  of  the  town  must  be  taken  to  be  a  stranger,  if 
not  a  burgess. 

Though   the    affixing   the    corpoi'ate    seal    passes    the   estate  Derby  Canal 
without  a  formal  delivery,  if  done  with  that  intent,  it  is  other-  ^^  ^-  Wilmot, 
wise  if  the   order  for   affixing  the   seal  be  accompanied  by  a        ''  '"^ 
direction   to   the   clerk   to   retain   the    deed    in    his   hands,   till 
accounts  are  adjusted  with  the  purchaser. 

9.  Of  Election  and  Amotion  of  their  Members. 
Page  274. 

W^here  the  charter  authorized  the  election  of  a  mayor  on  the  Rex  v.  Smith,, 
charter  day,  with  power  to  hold  over,  and  on  the  mayor's  death  2  Maule  &  S. 
within  a  year  after  his  election,  and  in  the  mean  time  the  alder-  ^^"'' 
man  next  in  order  to  officiate  as  mayor,  this  provision  did  not 
extend  to  the  case  of  the  mayor  dying  more  than  a  year  from 
the  election,  which  was  casus  omissus  in  the  charter. 

Where  the  charter  directed  that  if  it  should  happen  that  any  Rex  v.  Mayor 
of  the  capital  burgesses  should  die  or  dwell  out  of  the  borough,  ot  rruro, 
or  for  some  cause  be  removed,  the  remainder  might  elect  others   ^^q^*^"        ' 
in  the  place  of  those  happening  to  die  or  be  removed,  these 

woi'ds 
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words  were  held  not  so  unambiguous  as  to  warrant  the  court  in 
granting  a  mandaimis  to  admit  two  persons  in  the  room  of  the 
two  non-resident  burgesses,  the  corporation  not  having  pre- 
viously removed  them  for  this  cause  from  their  office. 

The   case  of  Rex  v.  Amery,   2  Term   R.  568.  (p.  281.)  was 

reversed  in  the  House  of  Lords  (4  Term  R.  122.),   but  the 

grounds  do  not  appear. 

Rex  V.  Pate-  The  offices  of  town  clerk  and  alderman  are  not  necessarily 

man,  2  Term      incompatible,  unless  the  town  clerk's  accounts  are  allowed  by 

■  '^'^'  the  aldermen,  or  unless  he  acts  ministerially  under  them. 

Rex  V.  Smith,         Where  the  charter  ordained   that  the  mayor,  8>;c.  should  be 
2Maule&S.     chosen  justices  within  the  borough,  and  that  the  justices  should 
^^'  not  permit  any  person  to  retail  ale  or  beer  within  the  borough 

without  a  licence  from  two  justices,  a  dealer  in  spirits,  though 
disqualified  by  the  26  G.  2.  c.  13.  from  granting  licences,  is  not 
therefore  disqualified  from  being  mayor,  since  the  objection  is 
removed  by  39  G.  3.  c.  86.,  which   enables   the   county  magis- 
trates to  grant  licences  in  case  of  disqualification  of  the  corporate 
justices. 
Rex  V.  Player,        If  in   the  election  of  honorary   freemen,   the   vote   is   taken 
2  Barn.&  A.      collectively  on  a  list  of  names  instead  of  individually,  the  election 
"°^-  is  void. 

Rex  V.  Wil-  The    presiding    officer  who    forms    an    integral    part    of  an 

&S*Mi    '^"      elective  assembly,  must  be  present  up    to  the   time   when   the 

election  is  completed. 

Rex  V.  Os-  Where  the  charter  directed  that  on  a  vacancy  in  the  alder- 

^o-    '  '    men,  the  rest  of  the  alilermen  mif^iit  nominate  two  burgesses  for 

the  choosmg  of   one  of  them  an  alderman  by  the  comvwnalty^ 

the  word  conmionalty  was  held  to  mean  the  whole  corporation, 

the  aldermen  as  well  as  the  burgesses  at  large. 

Rex  V.  Mayor         Where  by  the  charter  nine  of  the  free  burgesses  were  to  be 

ot  I'owey,  elected  aldermen,  and  the  mavor,  recorder,  and  aldermen  were 

2  Barn.&C.  ,  ,'   .       ,.  .    -       '  •  r        ,  i 

584.-  and  sec    empowered   at  then*  discretion  to  nominate  tree  burgesses,  and 

Rex  V.  Hub-      the   corporation  was    reduced    to   six    aldermen   and   four  free 
ball,  6  Barn.       burgesses,  and  one  of  the  aldermen  was  incapacitated   by  age, 
^'^^'  the    Court  of  King's  Bench   refused    to   grant  a   mandamus  to 

compel  the  mayor  and  aldermen  to  proceed  to  the  election  of 
free   burgesses,    since   the    court    never   grant   a   mandamus   to 
compel  an  election  of  members  of  an  indefinite  body. 
Rex  V.  Harper        Where  a  charter  granted  to  the  mayor,  bailiffs  and  burgesses, 
£  Hiast  K.  208.    ^j,  greater  part  of  them,  to  choose  one  ()f  themselves  to  be  mayor, 
but  appointed  the  first  mayor  to  continue  tor  a  year,  until  some 
other  burgess  should  be  elected  and  sworn,  and  also  directed  tiie 
new  mayor   to   be  sworn   in   before   the    last   mayor,    his   pre- 
decessor,  and   the   bailiffs   for   the   time  being,   and    burgesses 
present,  and  the  new  bailiffs  to  be  sworn  in  like  manner ;   the 
latter  provisions  were  held  to  explain  the  first,  and  shew  that 
the  mayor  must  be  chosen  out  of  the  burgesses  at  large,  and  not 
out  of  the  bailiff's. 
Rex  V.  Bridge,       On  the  nomination  of  two  aldermen  that  one  might  be  elected 
i»Maule&.S.     niayor,  votes  given  in  favour  of  one  of  them,  previous  to  notice 
being  given  of  his  ineligibility  in  consequence  of  not  having 

taken 
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taken  the  sacrament,  are  not  thrown  away,  so  as  to  authorize 
the  returning  officer  to  return  another  candidate,  who  is  in  a 
minority. 

On    the    charter   days    for    election    of  the    lord    mayor    of  Rex  v.  Par- 
London.  the  business  of  the  election  is  to  have  precedence  of  all  ^'"f«  ^  Barn. 

,  '     ^  *  &  A.  668. 

other  matters. 

The  annual  indemnity  act  is  prospective  as  well  as  retrospec-  /«  re  Steven- 
tive,   and   applies   to  all  those  who  may  be  in  default  after  its  son,  2  Barn.  & 
passing,  and  before  the  day  to  which  it  extends.  ^-  ^*- 

A  corporate  office  does  not  become  ipso  Jacto  \oid  by  the  Rex  v.  Heaver, 
non-residence  of  the  corporator;  and  where  a  charter  does  not  2 Term R. 772. 
require  residence  in  the  members  of  a  corporation,  the  court  ^fTortsmouTh 
will  not  grant  a  mandamus  commanding  a  corporation  to  meet  g  g.^^^^  ^  q  ' 
and  consider  of  the  jiropriety  of  removing  non-resident  cor-  152. 
porators,  unless  their  absence  has  been  productive  of  serious 
inconvenience. 

A  corporator  voting  at  an  election  of  officers  cannot  impeach  The  King  v. 
the  title  of  persons  there  elected,  on  account  of  an  objection  to  ^'>^'^^'  ^  B'^**"- 
the  title  of  the  presiding  officer,  unless   he   shews  that  he  was         •^'*°' 
ignorant  of  the  objection  at  the  time  of  the  election. 

The  tide  of  a  corporator  having  an  inchoate  title  cannot  be 
impeached  because  he  was  sworn  in  before  officers  who  were  so 
deJactOy  though  not  dejure. 

Where  a  party  had  been  sworn  in  and  exercised  his  corporate  Rex  v.  Robert 
office  more  than  six  years,  the  court  in  their  discretion,  without  ^^JJ^^'^q 
deciding  whether  he  was  protected  by  32  G.  3.  c.  58.,  refused   321. 
to  grant  a  quo  'warra7ito  information  against  him,  on  the  ground 
of  his  not  having  been  sworn  in  before  the  proper  officer. 

Where  the  election  of  burgesses  is  fixed  either  by  charter  or  Per  Bai/Iei/3. 
custom  to  take  place  on  any  specific  day,  then  it  is  the  duty  of  ^^^x  v.  HiH, 
•  1    1  "^  1  •        ^1^.1-  •      ^      1       4  barn.  &  C. 

every  person  entitled  to  vote,  to  take  notice  that  there  is  to  he   ^^j  .  3^1  j  ^ge 

an  election  on  that  day.     But  when  no  specific  day  is  fixed,  and  Rex  v.  Chet- 
the  election  may  take  place  at  a  meeting  holden  at  any  time,  it  wynd,  7  Barn, 
is  essential  that  notice  of  the  meeting  and  of  the  business  to  be   &  ^-  69^- 
transacted  there,  should  be  given  to  all  persons  resident  within 
the   limits   of  the   borough,  who  are  entitled  to  vote,  and  that 
should  be  a  reasonable  notice,  and  at  a  reasonable  time  before 
the  election  actually  takes  place.     Notice  of  meeting  by  ringing 
a  bell  within  the  borough,  without  shewing  how  long  it  ought  to 
ring,  is  clearly  not  a  I'easonable  or  legal  notice. 

In  a  subsequent  case  the  court  noticing  the  above  dictum^  Rex  v.  Pnls- 
forbore  ffiving  any  opinion  as  to  the  necessity  of  stating  the  Jord  8Barn.& 
object  01  meeting  in  a  notice  given  01  it,  where  the  election 
is  in  the  body  at  large ;  but  they  held,  that  where  the  election 
was  to  be  made  by  the  select  body  appointed  by  the  charter  to 
be  aiding  the  mayor,  the  mayor  was  not  bound  to  give  the 
select  body  specific  notice  of  a  meeting  to  be  held  for  the 
election,  but  that  a  reasonable  and  usual  notice,  requiring  them 
to  attend  a  meeting  of  the  corporation  without  stating  the 
object,  was  sufficient. 

To  a  mandamus  to  the  lord  mayor  and  aldermen  of  London  to  The  King  x^ 

admit 
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Mayor  of  Lou-  admit  and  swear  in  A.  B.  to  the  office  of  alderman,  they  returned 
don,  9  Barn,  certain  proceedings  towards  an  election  at  a  wardmote  court  when 
A.  B.  was  declared  to  be  elected,  and  a  return  thereof  made  to  the 
court  of  lord  mayor  and  aldermen,  and  that  the  court  had  from 
time  immemorial  cognizance  and  jurisdiction  to  enquire  into  and 
adjudicate  upon  all  elections  at  wardmote  courts  to  city  offices, 
upon  the  petition  of  any  party  interested  ;  that  petitions,  by 
several  parties  interested,  where  presented  against  the  return  of 
A.  B. ;  that  the  merits  were  enquired  into,  and  the  election 
declared  null  and  void  by  the  said  court  of  lord  mayor  and  alder- 
men; and  that  A.  B.  was  not  duly  elected,  wherefore,  <§r.  Tra- 
verse of  the  allegation  that  A.  B.  was  not  duly  elected.  At  the 
trial  of  the  issue,  it  appeared,  that  at  first  the  lord  mayor  ap- 
pointed three  clerks  to  take  the  poll,  but  on  the  second  day  he 
dismissed  two  of  them.  After  the  number  of  votes  was  de- 
clared, a  scrutiny  was  demanded  and  granted,  and  then  the  lord 
mayor  dismissed  the  suitors  at  the  wardmote,  "  to  meet  again 
upon  a  fresh  summons."  After  this,  the  lord  mayor  went  out  of 
office,  and  his  successor  issued  a  fresh  summons  for  holding  a 
wardmote,  and  there  took  the  scrutiny,  and  declared  A.  B.  duly 
elected,  which  was  returned  to  the  court  of  lord  mayor  and 
aldermen,  who,  upon  petitions  being  presented,  declared  the 
election  void  as  in  the  return.  Upon  a  special  case  stating  these 
facts,  it  was  held,  first,  that  the  return  was  good  in  form ; 
secondly,  that  the  custom  set  out  for  the  lord  mayor  and  alder- 
men to  enquire  into  and  adjudicate  upon  elections  did  not  oust 
the  jurisdiction  of  this  court;  thirdly,  that  the  election  was  not 
invalid  on  account  of  the  dismissal  of  two  of  the  poll  clerks,  or 
the  change  of  the  presiding  officer ;  lastly,  that  the  wardmote 
court  was  not  dissolved,  but  only  adjourned,  by  the  dismissal  of 
the  suitors  to  meet  again  upon  a  fresh  sunnnons. 
The  King  v.  A  usage  not  inconsistent  with  a  charter  may  continue,  not- 

Salway,  ^  wilhstautling  the  acceptance  of  a  charter;  but  a  usage  repug- 
nant to  the  charter,  cannot.  By  a  charter  of  Queen  Elizabeth  it 
was  provided,  that  vacancies  in  the  common  council  of  the 
borough  of  L.  siiould  be  filled  up  by  election  out  of  the  "bur- 
gesses «?«/ inhabitants."  The  charter  was  accepteil,  but  the  cor- 
poration afterwards  elected  burgesses,  not  being  inhabitants,  to 
the  office  of  common-councilmen,  as  they  iiad  done  before.  This 
charter,  and  all  other  franchises,  were  surrendered  to  Charles  the 
Second,  and  JVilliam  and  Marij  by  a  charter  of  restoration,  granted 
that  the  corporation  shoukl  enjoy  all  iVanchises,  elections,  rights  of 
election,  S)-e.  that  they  had  previously  enjoyed  bij  virtue  or  prC' 
tence  of  any  charter,  or  by  any  other  laiv/hl  maniier,  right,  or  title. 
It  was  held,  that  under  the  charter  of  Elizabeth  burgesses  could 
not  be  elected  to  be  common-councilmen  luiless  they  were  in- 
habitants, and  that  an  usage  to  elect  burgesses,  not  inhabitants, 
was  repugnant  to  the  charter,  and  could  not  be  pleaded  in  ex- 
}ilanation  of  it.  It  was  held,  also,  that  the  charter  of  IVilliani 
and  Mary  only  restored  such  rights  as  had  been  laxv/'idly  ex- 
ercised uniler  or  by  pretence  of  former  charters,  and  therefore 

did 
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did  not  enable  the  corporation  to  elect  burgesses,   not  being 
inhabitants,  to  the  office  of  common-councilmen. 

By  charter,  the  capital  burgesses  and  common-council  of  a  The  King  v. 
borough  were  authorized  every  year,  on  Monday  next  before  Swyer, 
Michaelmas,  to  elect  and  nominate  one  of  the  capital  burgesses  ^^^  ^'^"' 
to  be  mayor  for  one  whole  year  thence  next  ensuing ;  and  he, 
before  he  were  admitted  to  execute  that  office,  or  in  any  way  to 
intermeddle  in  the  same  office,  was,  on  Friday  next  after  the 
feast  of  Saint  Michael  next  ensuing  such  nomination  and  elec- 
tion, not  only  to  take  his  corporal  oath  well  and  faithfully  to 
execute  the  office,  but  also  all  the  oaths  appointed  by  a  mayor  to 
be  taken ;  and  after  such  oath  so  taken,  he  might  execute  the 
office  of  a  mayor  of  the  borough  for  one  whole  year  then  next 
ensuing.  It  was  then  provided,  that  none  who  should  once  have 
borne  the  office  of  mayor,  should  again  be  elected  and  preferred 
to  be  mayor,  within  the  space  of  three  years  next  ensuing  the 
end  and  determination  of  his  office  of  mayorahy ;  held,  that 
the  words  "  three  years,"  mentioned  in  the  prohibitory  clause, 
imported  years  of  office,  and  not  calendar  years ;  and,  therefore, 
a  person  who  had  once  served  the  office  of  mayor,  might  be 
again  promoted  to  the  same  office  as  soon  as  three  mayoralties 
had  intervened.  Held,  also,  that  a  party  became  mayor,  not 
when  he  was  elected,  but  when  he  was  sworn  in ;  and  it  was 
sufficient,  if  three  mayoralties  intervened  betvv'een  the  time  when 
he  ceased  to  be  mayor,  and  the  time  when  he  was  sworn  into 
office  a  second  time. 

By  several  charters,  the  sheriffs  of  Norxmch  were  to  be  chosen  The  King  v. 

by  the  citizens  and  commonalty   "from  themselves;"  a   sub-  9'?"/'/,^^'^°' 

.     1       .  /I       •        r  •    -I  J  ^   r        ^i.      &Adol.  104. 

sequent  charter  conhrmmg  tormer  privileges,  and  regulating  the 

time  and  mode  of  electing  sheriffs,  omitted  the  words   "  from 

themselves."     The  usage,  both  before  and   since,  had  been  to 

elect  from  among  the  freemen  :  held,  that  the  last  charter  was 

not  meant  to  vary  the  qualification ;  that  the  restrictions  in  the 

former    charters  could  not  be  dispensed  with  ;    and    that  the 

election  of  a  person  not  fi'ee  was  irregular. 

By  an  act  8  G.  4.  it  was  enacted,   "  That  the  mayor,  sheriffs.  The  King  v. 
"  citizens,   and    commonalty    of   the    city    of   Nondch,    at   an  ^^^,  j^°*^° 
"  assembly  to  be  held  within  three  calendar  months  before  the   j  Carn.& 
"  4th  of  May  in  each   succeeding  year,  should    elect  twenty  Adol.sio. 
"  persons  to  be  guardians  of  the  poor  of  the  said  city;  and  that 
"  on  the  Monday  in  Easter  week  in  every  succeeding  year,  there 
"  should  be  elected  for  each  parish,  hamlet,  Sfc.  of  the  said  city 
"  and  county,  an  additional  number  of  persons  to  be  guardians 
*'  of  the  poor,  amounting  in  the  whole  to  forty-eight,  and  that 
"  the  several  persons  so  elected  should  enter  upon  the  office  of 
"  guardian  on  the  4th  day  of  May  next  ensuing  their  election." 
There  was  then  a  proviso,  "  that  in  case  default  should  be  made 
"  in  the  election  of  a  guardian  or  guardians,  the  other  guardians 
"  might  proceed  in   the  execution  of  the  act  as  fully  and  effec- 
"  tually  as  if  the  elections  of  all  the  guardians  had  actually 

Vol.  II.  3  H  "  taken 
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"  taken  place  :  "  held,  that  the  clause  fixing  the  time  of  election 
was  directory ;  and  the  mayor,  sheriffs,  citizens,  and  commonalty 
having  neglected  to  elect  twenty  persons  to  be  guardians  within 
three  calendar  months  next  before  the  ^th  day  of  May  1830., 
the  court  granted  a  mandamus  to  compel  them  so  to  do. 

(G)  Of  the  Dissolution  of  Corporations. 
Page  285. 

Rex  V.  Morris,       THE  major  part  of  an  integral  part  of  a   corporation  whose 
3  East,  213.       attendance  is  required  at  the  election  of  corporate  officers  being 
gone,  it  operates  as  a  dissolution  of  the  whole  corporation. 


COSTS. 


(B)  In  what  Cases   the  Plaintiff  shall  have  no  more 
Costs  than  Damages  :  And  herein, 

1.  Of  Actions  of  Trespass  "where  the  Right  of  Freehold  or  In- 
heritance may  come  in  Qiiestion^  or  "where  the  Trespass  is  wil/id 


Irwine  v.  Red- 
dish, 5  Barn. 
&  A.  796, 
1  Dow.  &  Ry. 

413.  S.C. 

Wright  V. 

Niittal, 

10  Barn.  &C. 

492. 

Scaton  V.  Be- 
nedict, 5  Bing. 
187. 


9  Price,  514.; 
and  see 
Wright  V.  Pig- 
gin,  2  Younge, 
&J.  544. 

Flint  V.  Hill, 
11  East,  184. 


Johnson  v. 

Stanton, 

2  Barn.  &  C.  6 


a?id  malicious. 


Page  289. 


A  JUDGE'S  certificate,  under  the  43  Eliz.  is  sufficient  to 
deprive  a  plaintiff'of  costs,  notwithstanding  the  action  be  on 
the  1 1  G.  2.  c.  19.  §  19.,  by  which,  in  case  plaintiff' obtain  a  ver- 
dict, he  is  entitled  to  full  costs. 

In  an  action  against  an  attorney,  where  there  is  a  verdict  for 
less  than  40.9.  damages,  the  judge  may  certify  under  the  43  Eliz. 
c.  6.,  although  the  defendant  could  only  be  sued  in  the  superior 
courts. 

And  where  a  plaintiff*  furnished  the  defendant's  wife  with 
articles  of  dress,  which  were  rendered  unnecessary  by  the  de- 
fendant's having  amply  supplied  her,  and  in  an  action  for  the 
price  the  jury  found  for  the  j)laintiir,  with  10s.  damages,  the 
judge  certified  to  deprive  him  of  costs. 

If  it  appears  on  the  record  that  the  freehold  must  necessarily 
have  come  in  question,  the  judge's  certificate  cannot  deprive  the 
plaintiff  of  costs. 

The  plaintiff' recovering  less  than  405.  is  not  entided  to  costs, 
because  a  view  of  the  locus  was  granted  on  application  of  de- 
fendant. 

A  judge's  certificate  under  22  Car.  2.  c.  9.  may  be  granted 
within  a  reasonable  time  after  the  trial. 


21. 


And 


COSTS.  825 

And  so  also  a  certificate  that  the  trespass  was  wilful  and  ma-  ,„    .. 
licious,  under  8  &  9  W.  3.  c.  1 1.  Whitbvf  ^ 

sBarn.  &C.  580. 

The  certificate  may  be  indorsed  on  the  postea  after  costs  have  Foxall  v. 
been  taxed.  Banks,  5  Barn. 

&A.  536. 

In  trespass  quare  clausum  /regit,   if  the  defendant  plead  not  Taylor  v.  Ni- 
guilty,  and  justify  under  a  right  of  way,  and  the  plaintiff  admit  cholls,  3  Barn, 
the  way,  and  new  assign  extra  viam,  and  the  plaintiff  has  a  ver-  &A..  443. 
diet  for  Is.  damages  on  the  new  assignment,  he  is  entitled  to  full 
costs. 

In   trespass  for   cutting  down  trees,  the   defendant  pleaded  Lont^den  v. 
1st,  not  guilty ;  2d,  a  justification,  because  the  trees  obstructed  Bourne, 
a  highway.     Plaintiff  joined  issue  on  the  not  guilty,  traversed   iBarn.  &C. 
the  highway  and  new  assigned  extra  viam.     Defendant  sufiered  ,  'o'    %  n  ^ 
judgment  by  derault  on  the  new  assignment.      Ihe  jury  navnig  465.  4  Moo. 
found  a  verdict  for  the  defendant  on  the  special  plea,  and  assessed   1 10. ;  and  see 
damages  on  the  new  assignment,  the  plaintiff  was  held  entitled  Holroyd  v. 
to  full  costs,  except  on  the  issue  on  the  special  plea,  and  the   n  ^  ^^^ 
defendant  was  held  not  entitled  to  costs  even  on  that  issue.  Trotman  v. 

Holder,  1  Bro.  &  B.  222.    Littlewood  v.  Wilkinson,  9  Price,  514.     Harber  v.  Rand,  9  Price, 
336. 

2.  Of  Costs  in  Actions  of  Slander. 
Page  297. 

By  58  G.  S.  c.  30.  §  2.  in  all  actions  or  suits  for  slanderous  ssG.  3.  c.so. 
words  to  be  sued  or  prosecuted  in  any  court  whatsoever,  which  §  2- 
hath  not  jurisdiction  to  hold  plea  to  the  amount  of  405.,  in  such 
actions  or  suits,  if  the  jury  upon  the  trial  of  the  issue  in  such 
actions  or  suits,  or  the  jury  that  shall  enquire  of  the  damages, 
do  find  or  assess  the  damages  under  30^.,  then  the  plaintiff'  in 
such  action  or  suit  shall  have  and  recover  only  so  much  costs  as 
the  damages  amount  to,  without  any  further  increase. 

3.  Of  Costs  in  Actions  of  Assault  and  Battery. 
Page  298. 
If  a  plea  justify  assaulting  and  ill-treating  by  a  molliter  manus  Johnson  v. 
imposuit,  it  in  substance  admits  a  battery,  and  entitles  the  plaintiff  J^-I^^Jun^esg 
to  full  costs,  though  the  damages  are  under  405.  and  the  judge  SeeReece  v. 
do  not  certify.  Lee,  7  Moo. 

269. 

(C)  Where  the  Costs  shall  be  doubled  or  trebled. 
Page  300. 

TO  entide  defendant,  an  officer,  to  double  costs,  under  the  Harperv.Carr, 
statute  7  Jac.  1.  c.  5.  there  must  be  a  certificate  of  the  judge  that  7TermR.448. 
he  is  an  officer,  and  was  sued  for  something  done  as  such. 

The  7  Jac.  1.  c.  5.  and  21  Jac.  1.  c.  12.  §  3.,  giving  double  costs   Atkins  v.  Ban- 

3  H  2  to  _ 
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well,  5  East,      to  parish  officers,  tlo  not  extend  to  an  action  of  assumpsit  against 

92.;  and  see      i\\exn  hv  a.  nojifeasance. 
rslanchard  v  ^ 

Bramble,  3  Maule&S.  1.51. 

Bale  V.  Hod-         If  a  jury  omit  to  find  costs,  the  court  may,  where  the  plaintiff 
182^'  ^       °'     ^^  entitled  to  them,  make  such  an  entry  on  the  postea  as  is  usual 

to  authorize  the  allowance  of  costs. 
Johnson  v.  Defendants  in  replevin  who  avowed  generally  under  11  G.  2. 

2'Qmtr  341  •      c.  19.  for  rent  due  on  a  demise  under  which  the  plaintiff' held  as 
and  see  their  tenant,  are  entitled  to  double  costs  in  their  favour,  nlthough 

7  Term  R.  500.  they  plead  other  avowries  on  which   it  seems  they  distrain,   in 

order  to  trv  a  title. 
Gumeyv.Bul-       Aliter  if  the  cause  be  referred  before  issue,  and  the  arbitrator 
ler,  1  Barn.  &    award  a  verdict  to  defendant. 

A.  670. 

The  avowant  on  a  distress  for  poor  rates  is  only  entitled  to 
single  costs  under  43  Eliz.  c.  2.  §  19. 
Deacon  v  ^"  ^'^  action  on  29  Eliz.  c.  4.  against  the  sheriff',  the  plaintiff 

Morris,  2  Barn,  is  entitled  to  treble  costs  as  well  as  treble  damages. 
&  A.  393.;  and  see  2  Id.  G62  n.  and  7  TermR.  267. 

l^emp  V.  Rich-       If  some  counts  of  the  declaration  are  on  a  statute  giving  treble 
R  ^ss'^   ^°°'  *^°^^^'   ^^^  some  of  them   at  common   law,  the  plaintiff"  cannot 

have  treble  costs  on  the  whole  of  the  counts. 
4Barn.&C.  When  a  statute  gives  double  costs,  the  true  mode  of  esti- 

H89.  7  Dow.      niating  them  is,  first,   to  allow  the   defendant   single   costs,   in- 
^  q'       '        eluding  the  expenses  of  witnesses,    counsels'  fees,  SjX.,  and  then 

to  allow  him  one  half  the  amount  of  sinjile  costs,  without  makino; 

any  deduction  on  account  ot  these  expenses. 

4Barn. &C.  If  treble  costs  are  given,  they  are  calculated  thus;    1st,   the 

154.  6  Dow.     common  costs;  2d,  half  of  these;  3d,  one  half  of  the  latter. 
&  Ry.  1 .  '  '       ' 

Double  costs  are  also  expressly  given  to  defendants  in  actions 
against  officers  of  customs  by  6  G.  4.  c.  108.  §  97.,  and  7  Si  8  G.^. 
c.  53.  §  115.;  against  persons  acting  under  the  mutiny  and  marine 
acts,  11  G.  4.  c.  7.  §7.— C.8.  $58.;  and  see  7&8G.4.  c.  4.  §]55^t 
9  G.  4.  c.  4.  §  155.,  10  G.  4.  c.  6.  §  72.;  against  persons  holding 
public  employments,  and  having  power  to  commit  to  safe  cus- 
tody by  42  G.  3.  c.  85.  §  6. ;  against  any  jierson  for  any  thing 
done  in  pursuance  of  the  act  for  consolidating  the  acts  relating 
to  duties  under  the  management  of  the  commissioners  of  taxes 
43  G.  3.  c.  99.  §  70.,  or  of  the  bankrupt  act  6  G.  4.  c.  IG.  $  44. 
(see  tit.  "  Bankrupt"),  or  the  jury  consolidation  act  6  G.  4;. 
c.  50.  §  58. :  in  replevin,  on  a  distress  for  rates  by  commissioners 
ffl)Sfer,Maul.  on  plaintiffs  lands,  under  50  G.  3.  c.  47,  («);  in  actions  for 
&S.  128.  non-residence  on    57  G.  3.  c.  99.  §  45.,  under    {\\q  Binningham 

(i)  See  paving  act  52  G.  3.  c.  U3.,  and  also  by  the  coal  act(Z'),  47  G.  3. 

1  Cromp.  &      sess.  2.  c.  68.,  and  by    1  G.  4.  c.  87.  §  6. :   in  all   cases  whcrein- 
Jer.  54.  the  landlord  shall  elect  to  proceed  in   ejectment  under   the  pro 

visions  of  that  act,  and  the  tenant  shall  have  found  bail  as 
ordered  by  the  court,  if  the  landlord,  on  the  trial  of  the 
cause,  shall  be  nonsuited,  or  a  verdict  pass  against  him  on  the 

merits 


5  Younge  &  J. 
205. 
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merits  of  the  case,  there  shall  be  judgment  against  him,  with 
double  costs. 

A  certificate  that  the  defendant  was  churchwarden,  and  acted  Norman  v. 
by  virtue  of  his  office,   to  entide  him  to  double  costs  under  the  Danger, 
7  G.  1.  c.  5.,  need  not  be  granted  immediately  after  the  trial  of 
the  cause. 

And  where  the  plaintiff  is  nonsuited,   the  judge  before  whom  Ibid. 

the  cause  was  tried  may,  after  an  interval  of  four  years,  on  an 
affidavit  that  the  defendant  was  within  the  provisions  of  the 
statute,  grant  him  a  certificate  to  entitle  him  to  double  costs. 

(D)  Of  awarding  the  Defendant  his  Costs. 
Page  302. 

WHERE,  on  setting  aside  a  verdict,  the  costs  are  to  abide  Howarth  v. 
the  event,  and  the  plaintiff  discontinues,  the  defendant  is  not  ^^o^^^'v  . 
entitled  to  costs  of  the  trial ;  for  if  the  defendant  had  had  a  ver-  ^gg 
diet,  he  would  not  have  had  the  costs  of  the  first  trial. 

Where  defendant  is  arrested  on  a  bond  for  the  whole  penalty,  '^^^^°^^  ^?^' 
though  less  is  due,  he  is  not  entitled  to  costs  under  the  4<3  G.  3.  ^*^^'  ' 
c.  46. ;  for  the  penalty  is  the  debt  in  law. 

It  is   now   setUed,  that  the  statute  43  G.  3.  c.  46.  does  not  Butler  v. 
apply  to  cases  where  the  defendant  pays  into  court  a  lesser  ^""p!^"'  '  ^''°' 
sum  than  that  for  which  he  was  arrested,  and  the  plaintiff  takes  pj^^gy^v  j^gn. 
it  out.  ton,  2  Barn.  & 

C.  71 1.  overruling  Laidlaw  v.  Cockburn,  2  New  R.  76.     3  Moo.  590. ;  and  see  6  Price,  126, 

Nor  to  cases  where  an  arbitrator  awards  a  less  sum,  unless  gjiYgrsides  v 
the  defendant  can  show  the  arrest  vexatious  or  malicious.  Bowley, 

1  Moo.  92.     Payne  v.  Acton,  1  Bro.  &  Bing.  278.;  and  see  Keene  v.  Deeble,  3  Barn.  &C.  491. 

Where  there  is  an  account  between  plaintiff  and  defendant,  Dronefield  v. 

and  items  on  both  sides,  it  is  an  arrest  without  reasonable  or  Arcn^"", 

111  -i-i  ^  -CI         1   •     -rr  ^     5Bai'n.  &A. 

probable  cause  within  the  43  G.  3.  c.  46.,  it  the  plaintiti  arrests  ^j^ 

the  defendant  for  the  items  on  one  side,  without  giving  credit 

for  those  on  the  other. 

If  an  attorney  arrest  his  client  for  a  larger  sum  than  is  found  ^°^^"^°"j7', 
due  on  taxation,  this  is  a  case  within  the  statute  43  G.  3.     The  ^^  ^jgi 
defendant,  under  43  G.  3.,  cannot  levy  the  costs  of  an  execution  7  Taunt.  179. 
for  costs  of  an  action. 

Trespass  against  two  defendants,  one  suffered  judgment  by  Jackson  v. 
default,  and  a  writ  of  enquiry  was  executed  against  him.     The  g 'J^^nt'^goo 
plaintiff  entered  a  nolle  prosequi  against  the  other;  and  after  a 
lapse  of  two  years,  he   was  held  entitled  to  costs  under  the 
S  Eliz.  c.  2.  §  2. 

In  order  to  recover  the  costs  of  a  nonsuit  on  merits  in  eject-  Doe  v.  Salter, 
ment,  the  lessor  of  plaintiff  must  be  served  with  a  copy  of  the  5  ^  aunt.  485. 
consent  rule  and  allocatur^  and  attached  if  he  does  not  pay. 

The  costs  of  a  judgment,  as  in  case  of  nonsuit  entered  against  ^^,^.**J"  ■^"^^' 
plaintiff  after  he  has  become  bankrupt,  cannot  be  set  off  against   ^    '"=• 
the  costs  of  an  action  against  the  defendant  by  the  assignees  of 
the  bankrupt. 

3  H  3  A  suit 
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Sandbyv.  Mil- 
ler, 5  East  R. 
194. 


Jordan  v. 
Strong, 
5Maule&S.  196 
Gray  v.  Cook, 


A  suit  by  a  vicar  in  London^  for  tythes,  in  which  he  recovers 
less  than  5/.,  is  a  case  within  the  39  &  40  G-  3.  c.  lO^. ;  and  the 
defendant  may  enter  a  suggestion  to  deprive  him  of  costs ;  for  it 
is  not  within  the  exception  of  the  eleventh  section  as  properly 
belonging  to  the  Ecclesiastical  Court. 

l^he  defendant's  pleading  a  tender  does  not  preclude  him  from 
entering  a  suggestion  under  the  39  &  40  G.  3.  c.  104. 


8  East  R,  53C. 


A  market  gardener  renting  a  stand  with  a  shed  over  it  in  Fleet 
Market,  at  an  annual  rent,  and  occupying  it  three  times  a  week, 
and  only  till  ten  in  the  morning,  after  which  it  is  occupied  by 
others,  does  not  "  keep  a  stand  "  within  the  meaning  of  the 
39  &  40  G.  3.  c.  104. 

Stephens  v.  Nor  is  a  husband  within  the  act,  who  is  domiciled  in  Middle- 

p^'  .    ^^'^^  where  his  wife  carries  on  business,  although  he  is  a  clerk  to 

and  see'        '    solicitors  in  London  ;  for  he  does  not  seek  the  \x:liole  of  his  live- 

13  East,  161.      lihood  in  Z,o»f/o/i. 

Croft  V.  Pit-  But  a  person  renting  a  counting-house  in  London^  jointly  with 

man,  5  Taunt,  another,  and  receivincf  orders  for  business  there,  is  within  the 
648.   1  Marsh.         *    »u         i    i        i  •      c     w  z 

"69  •  and  see    '^^  '  though  lie  sleeps  in  Soutnwarr. 

2  Taunt.  196. 


Holden  V. 
Newman, 
1.3  East,  161. 


Drew  V.  Flet- 
cher, 1  Barn. 
&  C.  283. 


Fomen  v.  Os- 

well,  1  Maule 

&S.393. 

14  East,  34-1.; 

and  see 

5  Term  R.  529, 

Tucker  V. 

Crosby, 

2  Taunt.  169. 


An  action  of  assumpsit  for  board  and  lodging,  (in  wliich  an 
arbitrator  awards  something  for  rent  of  the  lodgings,)  falls  within 
the  exception  in  the  London  act  39  &  40  G.  3.  c.  104.,  ex- 
cepting actions  for  rent  from  the  jurisdiction  of  the  London 
courts  of  request. 

So  also,  an  action  for  money  had  and  received,  brought 
against  the  receiver  of  an  estate  for  money  received  by  liim  for 
rent,  for  the  purpose  of  trying  the  title  to  an  estate;  and  the 
plaintiff,  though  he  recover  less  than  5/.,  is  entitled  to  full  costs. 

Where  the  plaintiff  failed  on  a  special  count,  but  recovered 
less  than  51.  on  the  common  counts,  on  the  balance  of  an 
account,  it  was  held  within  the  39  &  40  G.  3.  c.  104.,  the  de- 
fendant residing  in  London. 


a  sujjfjestion  under  the  London 

c5c5 


The  defendant  is  entitled  to 
Court  of  Request  Act,  though  it  appears  that   if  the  plaintifl 
had  delayed  his  action  for  a  short  time,  the  debt  would  have 
amounted  to  more  than  5l. 

And  so  also,  though  the  plaintiff  believed  that  he  had  a  good 
cause  of  action  for  more  than  5l. 

The  statute  39  &,  40  G.  3.  c.  1 04.  extends  to  assignees  of  a 
bankrupt. 

Attorneys,  plaintiffs,  are  not,  within  the  39  &  40  G.  3.  c.  104., 
compellable  to  sue  in  the  London  Courts  of  Conscience. 
46.;  and  see  7  East,  50,     2  Dro.  &  Bing.  698. 
Lawson  v.  An  action  on  the  case  for  negligence  is  not  a  demand  within 

Moggndge        J,     southxxark  Act. 
1  launt.  396. 

In 


Younger  v. 

Kilsby, 

G  Taunt.  452. 

Ward  V.  Abra- 
hams, 1  Barn. 
&  A.  367. 

Board  v.  Par- 
ker, 7  East, 
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In  order  to  proceed  under  the  Southwark  Act,  22  G.  2.  c.  47.,  DiUamore  y. 

both  plaintiff  and  defendant  must  be  resiant  within  the  juris-  Capon,  i  Bing. 

diction  ^^^■'  ^"d  see 

"'"^°"'  1 5  East  R.  647. 

A  suggestion  cannot  be  entered  under  the  Middlesex  County  Harris  v. 
Court  Act  23  G.  2.  c.  33.  after  a  judgment  by  default,  but  only  Lloyd, 
after  a  trial.  ^  Maule  &  S. 

171.  As  to  ex- 
ception of  debts  on  balance  of  accounts  in  the  Rochester  Act,  48  G.  3.  c.  51.,  see  Harsant  v. 
Larkin,  3  Bro.  &  Bing.  257.     7  Moo.  68. 


(E)  What  Persons  are  entitled  to  or  exempted  from 
paying  Costs  :  And  herein, 

1.  Of  Executors  and  Administrators. 

Page  314. 

IF  money,  when  recovered,   would  be  assets,  the  executor  Tiioinson  v. 
suing  for  it  shall  not  pay  costs.  Stent,  i  Taunt. 

Where  plaintiffs  sued  upon  an  account  stated,  after  the  testa-  Jones  v.  Jones, 
tor's  death,  with  them  as  executors  of  monies  due  to  them  as   iBing.K^49.; 
J  •       ^  ^u  i.  •..  \    ^^     and  see  9  Barn, 

executors,  and  a  promise  to  pay  them  as  executors ;  it  was  held,   ^  q  qqq^ 

that  they  might  have  sued  in  their  own  right,  and  therefore  were 

liable  to  pay  costs. 

Where  plaintiffs  sued  as  executors,  and  it  appeared  that  the  Barnard  v. 

balance  claimed  in  fact  arose  out  of  accounts  between  the  plain-  Higson, 

tiffs,  as  surviving  partners  of  the  testator,  and  the  defendant,   ^Barn.&A. 

.  215*  and  sec 

they  were  nonsuited.     Held,  that  the  court  had  no  power  to  Zach'ariah  v. 

order  the  defendant  to  have  his  costs  as  costs  in  the  cause.  Page,  i  Barn. 

&A. 586. 

If  an  executor  pleads — 1st,  Non  assumpsit;  2d,  A^^  unques  Edwards  v. 
executor ;  3d,  Plene  administravit^  and  the  issue  on  the  two  first  |^?^"^'' 
pleas  is  for  the  plaintiff,  and  on  the  last  for  the  defendant,  the  254.  •  and  see 
executor  is  entitled  to  the  general  costs  of  the  trial,  the  last  plea  s  Taunt.  129. 
being  a  complete  answer  to  the  action. 

Where  a  plaintiff  surreptitiously  obtained  probate  of  a  first  Shaw  v.  Mans- 
will,  which   had  been  revoked,  and,  as  executor,  sued  the  ex-  ^^   '  "^  P"'^^« 
ecutor  of  the  last  will   before   the   surreptitious   probate    was 
revoked,  he  was  held  liable  to  the  costs  of  the  cause. 

In  covenant  against  executors,  they  pleaded  plene  adminis-  Lyttleton  v. 
travit  and  a  retainer,  at  the  trial  they  put  in  a  plea7?z//5  darrein  ^q^\^>j 
continuance^  to  which  the  plaintiff  put  in  a  bad  replication,  and 
the  defendants  had  judgment  on  demurrer :  it  was  held,  that 
the  plaintiff  was  liable  to  the  costs  subsequent  to  the  plea  imis 
darrein  continuance^  but  not  before,  (under  the  stat.  8  &  9  W.  3. 
c.  11.  §2.)  since  the  action  at  first  was  well  founded. 

Where  the   lessor  of  the  plaintiff,   having  entered  into  the  Doe  dem. 
common  rule  to  pay  costs,  dies  between  the  commission  day  and  j^"^  ^  ^  q' 
the  trial,  his  executor  is  not  liable  to  pay  them.  2"8'4. 

3  H  4  3,   Of 
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Rex  V,  Com- 
merali,  4  M. 

&  S.  203. 


Rex  V.  Wallis, 
5  Term  R.  575. 

Rex  V.  John- 
son, 4  Maule 
.*tS,  515. 

Rex  V.  Raw- 
son,  2  Barn.  & 
C. 598. 


Rex  V.  Boyle, 
1  Price,  4.-4.; 
and  see 
3  Price,  40. 


Page  318. 

3.   Of  Costs  for  and  against  Informers,  and  where  the  Prosecution 
may  he  said  to  he  carried  on  at  Suit  of  the  King. 

The  sessions  before  whom  a  parish  is  acquitted  upon  the  trial 
of  an  indictment  for  not  repairing  a  highway,  may,  by  their 
order,  award  C.  and  E.  to  pay  the  costs  to  the  parish,  although 
they  are  not  on  the  back  of  the  indictment,  which  originated  in 
a  presentment  of  the  constables,  whose  names  are  on  it.  And 
the  order  may  be  for  payment  of  costs  to  the  parish  solicitor. 

The  prosecutor  of  a  quo  ivarranto  against  a  constable  of  J5//> 
mingJiam,  is  not  entitled  to  costs  under  9  Ann.  c.  20. 

The  costs  of  a  prosecution  for  felony  at  Liverpool,  tried  in  the 
borough  court,  may  be  ordered  by  the  court  to  be  paid  by  the 
treasurer  out  of  the  county  rate  for  the  county  of  Laiicastcr. 

Where  the  defendants,  in  an  indictment  for  misdemeanor, 
submitted^to  a  verdict  of  guilty,  on  an  understanding  that  no 
judgment  should  be  prayed  against  them,  the  prosecutors  were 
held  not  entitled  to  costs,  as  they  had  not  stipulated  for  them. 

By  the  7  G.  4.  c.  64.  §  22.,  the  court  before  which  any  person 
is  tried  for  felony,  is  authorized  to  order  payment  to  the  prose- 
cutor of  expenses  incurred  in  preferring  the  indictment,  and  also 
payment  to  the  prosecutor  and  witnesses,  of  such  sums  as  to  the 
court  shall  seem  reasonable  for  expenses  in  attending  the  magis- 
trate and  grand  jury,  and  in  otherwise  carrying  on  the  prose- 
cution ;  and  also  for  trouble  and  loss  of  time :  and  by  §  23.  a 
similar  provision  is  made  for  payment  of  expenses  on  prosecu- 
tions for  the  following  misdemeanors,  —  assault  with  intent  to 
commit  a  felony,  attempt  to  commit  felony,  riot,  misdemeanor  in 
receiving  stolen  property,  assault  upon  a  peace  officer  in  dis- 
charge of  his  duty,  or  on  any  person  acting  in  aid  of  such 
officer,  of  neglect  or  breach  of  duty  as  peace  officer,  assault 
committed  in  pursuance  of  conspiracy  to  raise  wages,  of  know- 
ingly obtaining  property  by  fidse  pretences,  indecent  exposure 
ot  the  person,  wilful  perjury,  or  subornation  of  jierjury. 

Costs  are  not  recoverable  on  an  extent  in  aid  under  53  G.  3., 
although  sued  to  secure  slamji  duties  on  policies  of  insurance, 
and  founded  on  a  bond  to  the  crown  for  payment  of  those 
duties,  and  although  an  innnediate  extent  might  have  issued. 


Gililart  v. 

Gladstone, 

12EastR.G68. 


(G)  Of  Costs  in  a  Writ  of  Error. 
Page  323. 

JUDGMENT  having  been  given  in  the  Common  Pleas  for 
the  plaintiff  in  a  special  verdict  in  assumpsit,  which  was  reversed 
on  writ  of  error  in  the  King's  Bench,  the  defendant  is  entided 
there  not  only  to  judgment  for  his  acquittal,  but  also  for  his  costs 
of  his  defence  in  the  Common  Pleas,  being  the  same  judgment 
which  the  court  below  ought  to  iiave  given,  the  defendant  in  such 
case  being  entitled  to  hi-,  costs  by  23  11.  8.  c.  15. 

If 
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If  the  House  of  Lords  affirm  a  judgment  without  awarding  Beale  v. 

costs,  and  remit  it  to  the  King's  Bench,  in  order  that  such  pro-  '^!(?'"?^°?'c; 

ceedings  may  be  had  as  if  no  writ  of  error  had  been  brought,  249.^"  ^ 
the  court  will  not  refer  it  to  the  master  to  tax  the  plaintiff  his 
costs  in  parliament. 

The  Common  Pleas  will  not  compel  security  for  costs  in  error  Steel  v.  Allan 

on  the  ground  of  the  plaintiff  in  error  being  a  lunatic.  2  Bos.  &  Pull. 

(K)  Of  Costs  in  the  several  Steps  and  Proceedings  in 

a  Cause. 

Page  328. 

ON  moving  for  a  rule  for  security  for  costs,  the  defendant   1  Marsh.  376. 
must  state  in  what  stage  proceedings  are  ;  and  the  court  will  not  ^  M.  &S.  283. 
grant  the  rule  unless  application  has  been  made  to  plaintiff  for  531'^'I'x      . 
security.  20. 

And  the  Common  Pleas  will  not  on  the  motion  for  security,  5  Barn.  &  A. 
enter  into  the  merits  of  the  case ;  and  the  security  is  not  required   702. 
if  the  plaintiff  resides   in   this  country;  nor  where  plaintiff  is 
abroad,  if  the  defendant  has  taken  any  step  in  the  cause  subse- 
quently to   his   being  acquainted  with   the  fact  of  the   plaintiff 
being  abroad. 

A  plaintiff  resident  in  Irelwid,   is    bound   to  give   security,   4  Moo.  356. 
though  he  sometimes  come  over  and  sojourn  in  this  country. 

In   answer   to  the  application,  the  plaintiff  should  distinctly  5  Barn.  &  A. 
swear  that  he  resides   and   intends    to    continue  to    reside    in  ^^^* 
E?igla7id. 

Plaintiffs  suing  as  executors  may  be  compelled  to  give  the  1  Bro.&Bing. 
security.  ^'^'^• 

So  also  a  defendant  in  replevin.  1  Bro.  &  Bin^. 

505. 

Security  cannot  be  required  of  a  person  quitting  this  country  7  Moo.  613. 
for  a  mere  temporary  residence  abroad,   nor    from   a  foreign  5  Maule  &  S. 
ambassador  in  this  country.  ^^^' 

Nor  from  a  foreigner  during  his  absence  on  board  his  own  8  Taunt,  711. 
ship,  if  he  reside  here  part  of  the  year. 

Security  will  be  required  of  an  uncertificated  bankrupt.  7TermR.296. 

Sed  vide 
2  Taunt.  61. 
1  Marsh.  447. 
6  Taunt.  123.     2  Bam.  &  C.  579.     Sed  vide  7  Moo.  544. 


And  also  of  an  insolvent  or  his  assiirnee. 


So  also  of  a  plaintiff  convicted  of  felony  after  issue  joined.  1  Bam.  &  A. 

159. 

But  not  where  one  plaintiff  is  resident  in  this  country,  though  1  East,  431. 
the  other  be  resident  abroad.  ^  Taunt.  507. 

A  plaintiff  in  error  residing  out  of  the  jurisdiction,  will  be  5  Barn.  &  A. 
compelled  to  give  security ;  but  not  an  infant  plaintiff.  ^^^ 


(L)  Costs 
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(L)  Costs,  how  assessed  or  taxed. 
Page  332. 

2  Bing.  587.  COSTS  are  allowed  on  an  interlocutory  proceeding  in  a  writ 

of  entrj'. 

Where  a  nolle  prosequi  is  entered  as  to  some  Counts,  there  is 
no  rule  for  allowing  any  costs  of  those  counts. 

(As  to  costs  on  petitions,  as  to  returns  of  members  to  parlia- 
ment, see  7  Term  R.  507.     11  East,  194.     4  Maule  &  S.  234.) 

The  court  will  not  compel  the  attendance  of  a  witness  before 
the  prothonotary,  to  enable  him  to  tax  a  bill  of  costs  arising  in 
the  court,  referred  to  him  for  that  purpose  by  a  master  in 
chancery. 

A  plaintiff  is  entitled  to  the  allowance  of  a  sum  sworn  to  have 

Tastct,  3  Bro.    been  paid  for  postage  of  foreign  letters,  as  being  solely  applicable 

&l3ing.  29        ^^  j^jj^  cause;  but  he  is  entitled  to  the  expenses  of  the  production 

and  translation  of  such  letters  only  as  are  applicable  to  such 

parts  of  the  counts  as  relate  to  the  verdict. 

Where  plaintiff  brought  four  actions  against  two  insurance 
companies  for  loss  by  fire,  and  a  verdict  was  found  for  the  former 
ngainst  each  company  in  two  of  the  causes  only,  it  was  held  that 
the  costs  were  to  be  apportioned  equally,  although  three  causes 
only  were  set  down  for  trial  at  the  same  sittings,  there  being  a 
demurrer  pending  in  the  other. 

In  an  action  for  disturbance  of  a  watercourse,  the  expenses  of 
plans  used  at  the  trial  were  allowed. 

Where  defendant  married  a  party  to  a  chancery  suit,  and 
received  a  part  of  the  property  in  right  of  his  wife,  he  was  held 
liable  to  the  solicitor  for  a  proportion  of  costs,  altliough  the  bill 
had  only  been  delivered  to  a  co-<lefendant. 

The  party  succeeding  is  not  entitled  to  costs  of  examining 
witnesses  on  interrogatories,  or  taking  office  copies  of  depositions, 
but  each  party  ajiplying,  pays  his  own  expense,  unless  other- 
wise expressed  in  the  rule. 

Where  there  is  reasonable  ground  for  supposing  that  a  witness 
will  be  admissible,  the  master  may  allow  his  expenses  on  taxation 
of  costs  against  the  other  party. 

And  where  a  seafaring  man  remained  in  this  country,  in  order 
to  give  evidence  in  a  cause,  the  master  was  held  justified  in 
allowing  him  a  subsistence  from  the  service  of  the  writ  to  the 
trial. 

Expenses  of  a  person  sent  to  enquire  after  the  witnesses  to  a 
bond,  were  not  allowed  on  taxation  of  costs. 


16  East,  129. 


Prothero  v. 
Thomas, 
8  Taunt.  670 


Lopex  V.  De 


Severn  v. 
Olive,  3  Bro 
&  Bing.  72. 
6  Moo.  235. 


Holmes  v. 
Holmes, 
2  Bing.  75. 

Gray  v.  Wain 
man,  7  Moo. 
467. 


Stephens  v. 
Crichton, 
2  East  II.  259.; 
and  see  8  East 
R.  393. 

Rnshworth  v. 

Wilson, 

1  Barn.  &  C. 

267. 

Berry  v.  Pratt, 
1  Barn.  &  C. 
276.;  and  sec 
1  Marsh.  563. 
6  Taunt.  88. 

Laing  v. 
Bowes, 


3  Maule  &  S.  89.     Scd  vide  2  Bing.  341 . 


Severn  v. 
Olive,  3  Bro. 
&B.72. 

3  Bro.  &  B. 
292, 


Nor  the  expenses  of  experiments  necessarily  made  for  the 
purpose  of  affording  evidence  on  a  point  in  dispute  new  to 
scientific  men. 

No  costs  are  allowed  for  a  witness  who  has  not  been  paid 
before  the  claim  is  made. 

The 
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The  rule  established  by  the  cases  as  to  taxing  costs  in  part  Longden  v. 
for  the  plaintiff  and  in  part  for  the  defendant,  seems  to  amount    ^  Barn^'&  q 
to  this  ;  that  where  the  plaintiffs  demand  is  altogether  denied  by  278.  HomeV. 
the  defendanfs  pleas,  and  at  the  trial  the  plaintiff  obtains  a  verdict  The  Commis- 
for  part  of  his  demand,  and  the  defendant  for  other  part,  the  goners  of  the 
plaintiff  is  entitled  to  the  costs  of  the  issues  found  for  him,  in-   ^  q^^%  B, 
eluding  the  general  costs  of  the  trial,  but  not  including  costs  of  117.  e  Moo. 
the  issues  found  for  the  defendant ;  but  that  the  defendant  is  not  324.;  and  see 
entitled  on  these  last  to  any  costs  from  the  plaintiff;  but  where   isEast,  191. 
the   defendant  suffers  judgment  by   default  as   to   part  of  the  4Banu'&A.* 
plaintiff's  demands,  and  pleads  only  as  to  other  part,  and  plaintiff  700. 
takes  issue  on  the  pleas,  and  at  the  trial  all  the  issues  are  found    1  Brod.  & 
for  the  defendant,  then  the  defendant  is  entided  to  the  costs  of  Sljj^'.^p^' 
the  issues  found  Ibr  him,  and  the  plaintiff  is  only  entitled  to  the    1009.  (sth  ed.) 
costs  of  the  judgment  by  default. 

As  to  costs  on  new  trials,  see  Tidd's  Prac.  (Sth  edit.)  946. ; 
and  as  to  staying  proceedings  in  second  action  for  the  costs 
of  a  former,  see  Tidd,  583.;  and  as  to  costs  on  bringing  money 
into  court,  see  Tidd,  666,  672. 


COVENANT. 

(B)  Covenants  created  by  Implication  of  Law. 
Page  34-1. 

*Vy"HERE  the  lease  of  an  undivided  third  part  of  certain  mines  Sampson  v. 

contained  a  recital  of  an  agreement  made  by  the  lessee  Easterby, 
with  the  lessor,  and  the  owners  of  the  other  two  thirds,  for  ^  ^^rn.  &  C. 
pulling  down  an  old  smelting  mill,  and  building  another  of  larger 
dimensions,  and  the  lease  contained  a  covenant  to  keep  such  new 
mill  in  repair,  and  so  leave  it  at  the  expiration  of  the  term,  but 
did  not  contain  a  covenant  to  build  it ;  held  that  such  covenant 
was  to  be  implied,  and  that  the  lessor  of  the  one  third  might  sue 
upon  it  in  respect  of  his  interest. 

By  indenture  between  S.  F.  senior,  of  the  first  part,  S.  F,  junior,  Saltoun  v. 
of  the  second  part,  and  J.  H.  H.  of  the  third  part,  it  was  agreed  Houstoun, 
that  S.  F.  senior  should  retire  from  business,  and  S.  F.  junior  and         '  ^' 
J.  H.  H.  become  partners ;  that  the  capital  employed  should  be 
36,000/.,  24,000/.  of  which  S.  F.  senior,  should  advance  for  S.  F. 
junior,  and  12,000/.  was  to  be  advanced  by  J.  H.  H.     The  deed 
then  proceeded,   "  And  whereas  an  account  of  all  the  debts  of 
"  S.  F.  senior,  in  his  business  of  merchant,  has  been  this  day 
*'  taken,  and  the  balance  in  his  favour  amounts  to  38,033/. ;  and 
*'  whereas  it  has  been  agreed  by  and  between  S.  F.  senior,  S.  F. 
"  junior,  and  J.  H.  H.,  that  the  whole  of  the  debts  and  credits 
"  of  <S.  F.  senior,  shall  be  received  and  paid  by  S.  F.  junior,  and 
"  J.  H.  //.,  and  that  the  balance  of  38,033/.  shall  be  accounted 
*'  for  and  paid  by  them  in  manner  herein-after  mentioned ;  and 
"  S.  F.  senior,  by  indenture,  hath  assigned  the  debts  and  credits 

"to 
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"  to  them ;  this  indenture  further  witnesseth,  that  it  is  agreed 
"  that  in  consideration  of  12,000/.  paid  S.  F.  senior,  by  J.  H.  H., 
"  and  for  raising  S^jOOO/.  as  S.  F.  junior's  share  of  the  capital, 
*'  the  sum  of  36,000/.,  part  of  38,033/.,  is  to  be  retained  by 
"  S.  F.  junior  and  J.  H.  H.,  and  the  remaining  2,033/.  paid  to 
"  S.  F.  senior,  by  instalments,  at  six,  twelve,  and  eighteen 
*'  months;  and  if  any  of  the  debts  shall  prove  bad,  the  loss  shall 
"  be  borne  by  S.  F.  junior,  and  J.  H.  H.  ,•"  held,  that  this  deed 
amounted  to  a  covenant  by  S.  F.  junior,  and  J.  H.  H.,  to  pay 
the  debts  due  from  S.  F.  senior  in  his  business,  at  the  date  of 
the  indenture. 


(D)  Where  there  are  several  Parties :  And  herein  of 
joint  Covenants. 


James  v. 
Emery, 
8  Taunt.  245. 
2  Moo.  195. 
5  Price,  529. 

Withers  y. 
Bircham, 
5  Barn.  &  C. 
254. ;  and  see 
Petrie  v.  Bury, 
Id.  355. 


Petrie  V.  Bury, 
3  Barn.  &  C. 

355. 

Berkeley  v. 
Hardv,  5  Barn. 
&  C."255. 


Ld.  vSouth- 
ampton  v. 
Brown,  6  Barn. 
&C.718. 

Servante  v. 

James, 

10  Barn.  &C. 

410. 


Page  345. 


IF  the  interest  of  covenantees  be  several,  they  may  maintain 
several  actions,  though  the  language  of  the  covenant  be  that  of  a 
joint  covenant. 

Where  two  distinct  annuities  were  granted  to  A.  and  B- 
during  the  life  of  the  grantors,  and  the  survivor  and  C.  cove- 
nanted with  A.  and  B.  and  their  executors  to  pay  the  annuities, 
or  either  of  them,  in  default  of  the  grantors  ;  A.  having  died,  it 
was  held  that  his  executors  might  sue  C.  for  arrears,  for  the  in- 
terest in  the  annuities  being  several,  the  covenant  also  was 
several. 

AH  joint  covenantees  who  may  sue  on  a  covenant,  must  sue, 
unless  (as  it  seems)  any  of  them  have  refused  assent  to  the 
deed. 

Where  an  indenture  was  made  between  A.  for  and  on  behalf 
of  B.  on  the  one  part,  and  C.  on  the  other  part,  A.  being  autho- 
rized by  writing  under  B.'s  hand,  but  not  under  seal,  and  A. 
executed  the  deed  in  his  own  name,  it  was  held  that  B.  could 
not  maintain  covenant  on  the  deed,  although  the  covenants  were 
expressed  to  be  made  by  C.  to  and  with  B, 

If  the  rent  in  an  indenture  is  reserved  to  a  stranger,  and  the 
lessee's  covenants  are  made  with  the  demising  parties  jointly 
with  such  stranger,  the  demising  parties  can  alone  sue  on  them, 
and  the  stranger  must  not  join. 

Covenant  by  the  master  of  a  vessel  with  the  several  part 
owners,  and  their  several  and  respective  executors,  adminis- 
trators, and  assigns,  to  pay  certain  monies  to  them,  and  to  their 
and  every  of  their  several  and  respective  executors,  adminis- 
trators and  assigns,  at  a  certain  bankers,  and  in  such  parts  and 
proportions  as  were  set  against  their  several  and  respective 
names;  held,  a  several  covenant,  upon  which  each  covenantee 
must  sue  severally  in  respect  of  his  several  interest,  and  that 
they  could  not  maintain  a  joint  action. 

(E)  Cove- 


COVENANT 


835 


(E)  Covenants    Real   and    Personal:    And  herein   to 
whom  they  shall  extend. 

1 .  Covenants  lohick  shall  extend  to  the  Heir  or  Executor,  so  as  to 
bind  theiUy  though  not  exp-essly  named. 

Page  347. 

AN  action  of  covenant  does  not  lie  on  the  stat.  of  3  W.  &  M. 
c.  14.  §  3.  against  the  devisee  of  lands,  to  recover  damages  for  a 
hreach  of  covenants  made  by  the  devisor.  That  statute  only 
applies  to  cases  where  debt  lies. 

1  Will.  4.  c.  47.  and  by  this  act  tiie  devisee  is  liable  on  the  covenants  of  the  devisor  which 
bind  the  heir.    See  tit.  Heir  and  Ancestor  (.F),  Vol.  IV.  Addenda. 


Wilson  V. 
Knubley, 
7  EastR.  127. 
But  the  statute 
is  repealed  by 


was   4  Maule  &  S. 

188. 


2.  Covenants  isohich  the  Heir  or  Executor  may  take  Advantage  of. 

Page  348. 

The   case   of  King  v.  Jones   in   the   Common    Pleas 
affirmed  in  the  King's  Bench. 

The   devisee  of   lands  in  fee  may  sue  on  a  covenant  made  Kingdom  v. 
with  the  testator  by  the  defendant,  that  he  was  seised  in  fee,  and  ^  ai    j    a.  o 
had  good  right  to  convey,  for  though,  if  the  defendant  was  not  53, 
seised  at  the  time  of  the  covenant,  there  is  a  breach  in  the  time 
of  the  testator,  yet  it  is  a  continuing  breach  in  the  time  of  the 
devisee,  and  it  is  sufficient  to  allege  that  thereby  the  lands  are  of 
less  value  to  the  devisee. 

In  such  case  the  executor  cannot  sue.  /rf.  355.  S.C. 


3.   Where  the  Assignee  shall  be  bound  by  the  Covenant  of  the 

Assignor. 

Page  349. 

Nor  are  the  assignees  of  a  bankrupt  liable  to  all  the  cove- 
nants of  a  lease  to  the  bankrupt,  if  they  merely  advertise  the 
lease  for  sale,  and  no  bidders  offering,  never  take  possession  of 
the  premises. 

But  a  party  taking  an  assignment  of  a  lease  by  way  of  mort- 
gage, is  liable  on  the  covenants  as  assignee,  though  held  other- 
wise in  Eaton  v.  Jacques,  Doug.  455. 

A  grant  by  lessees  for  lives  of  all  their  estate  and  interest  in 
the  premises,  to  a  person  and  his  executors  for  ninety-nine  years, 
if  the  lives  should  so  long  exist,  is  no  assignment  of  the  freehold, 
and  does  not  render  the  grantee  liable  as  assignee  on  the  cove- 
nants, S)X. 

Unless  the  interest  passing  to  the  assignee  is  of  a  real  nature, 
he  is  not  liable  to  covenants  made  by  the  grantee  or  lessee  in 
respect  of  it. 

Where  an  estate  was  conveyed  to  such  uses  as  A.  should 
appoint,  remainder  to  himself  in  fee,  yielding  a  fee-farm  rent, 
which  he  covenanted  to  pay,  and  afterwards  A.,  by  virtue  of  the 
power,  conveyed  the  estate  to  a  purchaser ;  held,  that  such  pur- 
chaser was  not  subject  to  the  covenant  for  payment  of  the  rent, 

for 


Turner  v. 
Richardson, 
7  East,  355. 


Williams  v. 
Bosanquet, 
1  Bro.  &  B. 
238. 

Derby  v.  Tay- 
lor, 1  East  R. 
502. 


Portmore  v. 
Bunn,  1  Barn. 
&  C.  694. 

Roach  V. 
Wadham, 
6  East  R.  289. 
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Paule  V. 
Nurse,  8  Barn. 
&C.486. 


6  G.  4.  C.  1  6. 

§75.;  and  see 
tit.  Bankrupt, 
Vol.  I. 


Twinam  v. 
Pickard, 
2  Barn.  &  A. 
105. 

Jourdain  v. 
Wilson, 

4  Barn.  &  A. 
266. 

Vernon  v. 
Smith,  5  Barn. 
&A.  1. 

Milncs  V. 
Branch, 

5  Maule  &  S. 
411. 


Canham  v. 
Hiist,  8  Taunt. 
227.  2  Moo. 
164. 


for  though  the  covenant  ran  with  the  land  originally,  yet  it 
ceased  to  do  so  in  the  hands  of  a  purchaser,  as  he  did  not  take 
the  interest  of  the  original  covenantor,  but  took  it  under  the 
covenantor's  appointment  as  if  the  original  conveyance  had  been 
made  to  himself. 

The  assignee  is  not  liable  for  breaches  of  covenant,  arising 
after  he  has  assigned  his  interest ;  and  this,  although  the  lessee 
may  covenant  for  himself  and  assigns  not  to  assign.  Therefore 
in  covenant  against  the  assignee  of  the  lessee  for  nonpay- 
ment of  rent,  where  the  defendant  pleaded  that  before  the  rent 
became  due,  he  assigned  over  all  his  estate ;  and  the  plaintiff 
replied,  that  by  the  indenture  the  lessee  covenanted  not  to  assign 
without  the  lessor's  consent,  and  no  consent  was  given ;  the  re- 
plication was  held  bad,  since  the  covenant  by  the  lessee  not  to 
assign  did  not  estop  the  assignee  from  setting  up  the  assign- 
ment, and  the  action  being  founded  on  privity  of  estate,  the 
liability  of  the  defendant  ceased  as  soon  as  privity  of  estate  was 
destroyed. 

4.   Where  the  Assignor  continues  still  liable. 
Tage  352. 

The  law  at  page  353.  as  to  bankruptcy  being  no  bar  to  an 
action  for  rent  afterwards  accrued,  is  now  altered ;  and  by  the 
new  bankrupt  act,  6  G.  4.  c.  16.  §  75.,  the  bankrupt  is  dis- 
charged in  respect  of  the  rent  and  covenants,  in  case  the  as- 
signees accept  the  lease,  and  also  in  case  they  decline  it,  if  the 
bankrupt  deliver  up  the  lease  to  the  assignees  within  fourteen 
days  after  he  has  notice  of  tlieir  declining  it. 

5.   Jl7terc  an  Assignee  shall  take  Advantage  of  a  Covenant. 
Page  353. 

Covenant  will  lie  by  the  assignee  of  the  reversion  of 
part  of  the  demised  premises  against  the  lessee,  for  not  re- 
pairing. 

A  covenant  by  a  lessor  to  supply  the  demised  premises  with  a 
sufficient  quantity  of  good  water  at  a  certain  rate,  runs  with  the 
land,  and  the  assignee  of  the  lessee  may  sue  the  reversioner 
upon  it. 

So  also  a  covenant  to  insure  premises  within  the  bills  of 
mortality  against  fire.     See  14  G.  3.  c.  78. 

The  lessee  of  a  rent  issuing  out  of  an  estate  conveyed  by  tlie 
lessor  to  the  defendant,  to  the  use  that  the  lessor  should  take 
the  rent,  and  subject  thereto  to  the  defendant,  cannot  sue  the 
defendant  on  his  covenant  made  with  the  lessor,  his  heirs  and 
assigns,  to  pay  the  rent,  and  also  to  build  certain  messuages  on 
the  land ;  for  there  is  no  privity  of  estate,  the  covenant  being 
merely  in  gross  and  personal  to  the  lessor. 

A  mere  legatee  of  money  due  on  a  mortgage,  cannot  sue  on 
the  covenant  lor  payment  of  the  mortgage  money  made  with  the 
mortgagee ;  for  the  covenant  is  personal,  and  the  executors  of 

the 
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the  mortgagee  alone  can  sue ;  and  it  makes  no  difference  that 
the  legatee  is  one  of  the  executors,  and  that  the  other  has 
assented  to  the  legacy. 

The  assignee  of  the  reversion  of  demised  land  may  sue  on  the  Vyvyan  v,  Ar- 
implied  covenant  resulting  fi-om  a  reddendum  of  suit  and  service  ^1>  ^  B^'""* 
to  a  mill  by  grinding  corn  there ;  the  ownership  of  the  mill,  and 
the  reversion  of  the  demised  premises,  being  vested  in  the  same 
person. 

The  assignee  of  a  chattel  interest  may  sue  on  a  covenant  for  Campbell  v. 
title,  as  well  as  the  assignee  of  the  inheritance.     Thus,  where  A.  Lewis,  sBarn. 
being  possessed  of  a  term,  assigned  it  over  to  i?.,  and  covenanted  affi,.Jvfi„,/ 
for  quiet  enjoyment,  and  B.  assigned  it  over  to  C ;   it  was  held.  Judgment  of 
that  C.  having  been   evicted   by  the  superior  lessor  of  A.  for  a  C.  P.  5  Moo. 
breach  of  covenant  by  -4.,  might,  as  assignee,  sue  A.  on  his  ^^• 
covenant  for  quiet  enjoyment. 

A  covenant  to  build  a  new  smelting  mill  in  a  lease  of  mines  Sampson  v. 
and  minerals,  opened  or  to  be  opened  under  certain  moors,  S^c.      o^^'^^'^k.^^ 
tends  to  the  support  of  the  thing  demised,  and  tlie  assignee  of  ^q^ 
the  reversion  may  therefore  sue  on  it. 

(F)  How  Covenants  are  to  be  construed. 
Page  356. 

A  COVENANT  by  a  party  in  a  settlement  (after  settling  part  Needham  v. 
of  his  estates),  that  he  will,  by  will  or  otherwise,  give  and  devise  Vg  "'^%  a 
all  other  his  real  estates,  and  also  his  personal  estates,   to  the  53,  .  and  see 
children  of  his  first  and  second  marriages,  applies  only  to  such  Lewis  v.  Mad- 
real  and  personal  estate  of  which  the  covenantor  dies  seised  or  docks,  17  Ves. 
possessed,  and  does  not  prevent  him  from  disposing  freely  of  his  ^^" 
unsettled  or  his  after-acquired  estates. 

But  he  cannot  defeat  the  covenant  by  a  disposition  in  eifect  Fortescue  v, 
testamentary.  Hannah, 

^  19  Ves.  67. 

A  clause  in  an  agreement  to  let,  that  in  case  the  lessor,  his  Doe  v.  Phil- 
heirs,  executors,  and  assigns  should  want  any  part  of  the  said  'ips,  2  Bing. 
land  to  build,  then  the  lessee,  his  heirs,  executors,  S^c,  should  ^^V  ^^ 
give  up  that  part  on  request  by  lessor,  he  making  an  abatement  ^^,g|  g  Maule 
of  rent,  and  also  to  pay  so  much  of  the  fence,  at  a  valuation,  as  &  S.  541,, 
he  should  have  occasion  to  take   away,  by  giving  six  months'  where  a  similar 
notice,  was  held  to  be  a  covenant,  and  not  a  condition  defeating  j   ^'^^  ^^^^  ,• 
the  estate,   there   being   no  proviso   for   re-entry  on  breach  of  ^^^^  thecQ 
covenant.  being  a  proviso 

for  re-entry. 

A  covenant  by  lessee  to  supply  lessor  and  his  tenants,  at  all  Shrewsbury  v. 
seasons  of  burning  lime,  with  lime  at  a  certain  price,  contains  an  ^°^  *;',»  '^"' 
implied  covenant  to  burn  lime  at  all  such  seasons. 

A  proviso  that  it  should  be  lawful  for  either  lessor  or  lessee,  Roev.  Hayley, 
his  executors  or  administrators,  to  determine  a  lease  in  seven  or  12  East,  464. 
ten  years,  on  twelve  months'  notice  to  the  other,  his  heirs,  exe- 
cutors, or  administrators,  extends  by  reasonable  intendment  to  the 
devisee  of  the  lessor,  who  was  entitled  to  the  rent  and  reversion. 

If 
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St.  Cross  V. 
Howard  de 

Walden, 
eTermR.  558, 


AttersoU  v. 

Stevens, 

1  Taunt.  185. 

and  see  Flint 

V  Brandon, 

1  New  R.  75. 

Bowler  v. 

Woolley, 

15  East  R.  444. 

Love  V.  Pares, 

15  East  R.  80.; 
and  see 

16  East  R.  87. 


Wyndliam  v. 
Way,  4  Taunt. 
516. 

Beaty  v.  Gib- 
bons, 16  East, 
116. 


Pownall  V. 

Moore, 

5  Barn.  &  A. 

416. 


Luxmore  v. 

Robson, 

1  Barn.  &  .'\. 

584. 

Wood  V.  Day, 
7  Taunt.  646. 

1  Moo.  589. ; 
and  see 

7  Taunt.  585. 
411.  2  Barn. 
&  C.273. 

Thresher  v. 
E.  London 
Water-works, 

2  Barn.  &  C. 
608. 


If  a  reddendum  in  a  hospital  renewed  lease  be  so  many  "  quar- 
"  ters  of  corn,"  it  will  be  understood  legal  quarters,  reckoning 
the  bushel  at  eight  gallons,  although  the  old  leases  before  the 
statute  22  &  23  Car.  2.  c.  12.  contain  the  same  reddendum,  and 
till  lately  the  lessees  paid  by  composition,  reckoning  the  bushel 
at  nine  gallons. 

Where  lessor  demised  land  to  lessee  at  a  certain  rent,  with 
liberty  to  dig  half  an  acre  of  brick  earth  annually,  and  the  lessee 
covenanted  not  to  dig  more,  or  to  pay  to  the  lessor  an  increased 
rent  of  375/.  per  half  acre,  being  after  the  same  rate  that  the 
whole  brick  earth  was  sold  for,  and  a  stranger  dug  and  carried 
away  brick  earth,  and  the  lessee  recovered  in  trespass  the  full 
value,  it  was  held  that  he  was  entitled  to  retain  the  whole 
damages. 

A  covenant  in  a  lease  for  21  years  not  to  cut  down,  during 
the  term,  any  of  tiie  coppice  of  less  than  ten  years'  growth,  or  at 
any  unseasonable  part  of  the  year,  but  that  at  the  end  of  the  term 
the  landlord  should  pay  to  the  tenant  the  value  of  all  such  growth 
of  coppice  as  should  be  then  standing  and  growing,  was  held, 
according  to  its  grammatical  construction,  to  bind  the  landlord 
to  pa}'  the  value  of  all  the  coppice  of  less  than  ten  years'  growth 
left  on  the  premises  at  the  end  of  the  term. 

By  an  exception  of  all  "  trees,  woods,  coppice-wood  grounds, 
"  of  what  kind  or  growth  soever,"  apple-trees  are  not  excepted. 

Where  the  outgone  tenant  had  covenanted  with  his  landlord 
to  leave  all  maimre  on  the  farm,  and  to  sell  it  to  the  incoming 
tenant,  at  a  valuation,  by  certain  persons,  the  effect  of  this  cove- 
nant is  to  ffive  the  outjjone  tenant  a  right  of  onstand  for  the 
manure  on  the  farm,  on  which  he  may  maintain  trespass,  if  the 
incoming  tenant  removes  and  uses  it  before  a  valuation. 

A  covenant  by  lessee  that  he  will  sufficiently  muck  and  manure 
the  land  witii  sufficient  sets  of  muck  within  six  years  of  the  last 
years  of  the  term,  the  last  set  of  muck  to  be  laid  on  the  premises 
witliin  three  years  of  the  expiration  of  the  term,  is  satisfied  by 
the  tenant  laying  on  two  sets  of  muck  within  the  three  last  years 
of  the  term. 

On  a  covenant  to  repair  and  keep  in  repair  during  the  con- 
tinuance of  the  term,  an  action  may  be  maintained  lor  breaches 
committed  before  the  term  has  expired. 

If  a  lessee  covenant  to  leave  the  premises  in  repair  at  the  ex- 
piration of  the  term,  and  also  that  the  lessors  might  direct  the 
lessees  to  complete  the  repairs,  by  giving  six  months'  notice  in 
writing,  there  are  two  distinct  covenants,  the  former  of  which 
is  not  qualified  by  the  latter,  and  tiie  lessor  may  sue  for  leaving 
the  premises  out  of  repair,  without  proving  six    months'  notice. 

Where  a  lessee  erected  trade  fixtures  on  the  demised  pre- 
mises, and  then  took  a  new  lease  from  the  expiration  of  the  old 
one,  the  latter  containing  a  covenant  to  repair,  he  was  held 
bound  to  repair  the  fixtures,  unless  strong  circumstances  existed 
to  show  that  they  were  not  intended  to  pass  under  the  second 
demise. 

Where 
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Where  a  lessee,  with  covenant  to  repair,  underlets  with  a  Neale  v. 
similar  covenant,  if  the  lessee  is  sued  by  the  lessor  for  want  of  }^''''^'  .  _ 
repairs  occasioned  by  the  under-lessee,  he  may  recover  the  da-  535'^'^"" 
mages  and  costs  in  the  action  at  the  suit  of  his  lessor,  and  also 
the  costs  of  defence,  by  an  action  against  the  under-lessee  on 
his  covenant. 

An  action  lies  on  the  covenant  for  quiet  enjoyment  for  dis-  Morris  v. Edg- 

turbance  of  a  way  of  necessity.  "1^*^°"' 

•^  -^  3  Taunt.  24. 

If  a  lease  contain  a  covenant  for  quiet  enjoyment  against  the  Merrell  v. 
lessor  and  those  who  claim  under  him,  the  lessee  cannot,  on  an  Frame, 
eviction  by  a  paramount  title,  resort  to  the  implied  covenant  for  ^  ^  ^""^*  ^^^' 
general  title  in  the  word  demise. 

Covenant  for  quiet  enjoyment  during  a  term,  "  without  the  Nind  v. 
"  lawful  let,  suit,  interruption,  Sfc.  of  J.  M.,  his  executors,  ad-  Marshall, 
"  ministrators,  or  assigns,  or  any  of  them,  or  any  other  person  or  Iz!^'  "'^' 
"  persons  having  or  claiming  any  estate  or  I'ight  in  the  premises, 
"  and  that  free  and  clear  and  freely  and  clearly  discharged 
"  or  otherwise  by  J.  M.,  his  heirs,  executors,  or  administrators, 
"  defended,  kept  harmless,  and  indemnified  from  all  former 
"  gifts,  grants,  bargains,  sales,  leases,  mortgages,  assignments, 
*'  rents,  arrears  of  rent,  statutes,  judgments,  recognizances,  <§r., 
"  made  or  suffered  by  J.  il/.,  or  by  their  or  either  of  their  acts, 
''  means,  default,  procurement,  consent,  or  privity,"  preceded 
by  a  covenant  that  the  lease  was  a  good  lease,  notwithstanding 
any  act  of  J.  M.,  and  followed  by  a  covenant  for  further  assur- 
ance by  J.  M.,  his  executors,  administi'ators,  and  all  persons 
claiming,  during  the  residue  of  the  term,  any  estate  in  the  pre- 
mises under  him  or  them.  Held  by  three  judges  against  Park  J., 
that  the  covenant  for  quiet  enjoyment  extended  only  against  the 
acts  of  the  covenantor  and  those  claiming  under  him,  and  not 
against  the  acts  of  the  whole  world. 

The  assignor  of  a  term  covenanted  that  he  had  not  at  any  Foord  v. 
time  done  any  act  whereby  the  premises  assigned  could  be  en-   g^^^"'  .4" 
cumbered,  and  that,  notwithstanding  any  such  act,  the  lease  was   2  Moo.  592. 
a  good  and  subsisting  lease,  and  that  the  defendant,  at  the  time 
of  executing  the  assignment,  had  in  himself  good  right  to  assign 
the  premises  in  jnanner  aforesaid.     Held,  that  the  covenant  that 
the  assignor  had  good  right  to  assign,  was  qualified  and  restrained 
to  his  own  acts  only. 

Where  the  lessor  covenanted  that  the  lessee  should  hold  the  Spencer  v. 
premises  without  any  lawful  let,  Sfc,  or  eviction  by  the  lessor,    Marriott, 
or  through  his  acts,  means,  or  default,  and  the  lessor  held  under  ^^^ 
a  lease,  with  a  proviso  for  re-entry  by  the  original  lessor,  in  case 
the  premises  should  be  used  as  a  shop ;  the  under-lessee,  being 
ignorant  of  this  proviso,  underlet  to  a  tenant  who  incurred  a  for- 
feiture by  keeping  a  shop,  and  the  original  lessor  evicted  him ; 
this  was  held  not  an  eviction  by  mea7is  of  the  lessor  within  the 
meaning  of  the  covenant  in  the  under-lease. 

Where  the  under-lessee  of  a  lease  renewable  under  an  arch-  Charlton  v. 
bishop,  covenanted  with  the  lessee  that  he  would   pay  to  the  Driver,  2  Bro. 

Vol.  II.  3  I  lessee 
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&  Bing.345.      lessee  such  part  of  the  fine  anil  fees  which,  on  the  renewal  of  the 

5  .  oo.  59.         lease,  should  be  paid  by  the  lessee  in  respect  of  the   premises 

underlet,  and  the  lessee  renewed  for  a  term  exceeding  the  term 

of  the  under-lease,  it  was  held   that   the  under-lessee  was  only 

liable  to  pay  a  proportion  of  the  fine  and  fees  commensurate  with 

the  interest  he  acquired  in  the  premises. 

Stjles  V.  Where  a  covenant  stipulates  to  do  a  certain  act  within  Iwenty- 

AAlardle,  four  months  next  after  the  date  of  the  indenture,  and  the  inde'n- 

oosTand  see    ^"^^  .^^  "°f  executed  and  delivered  till  after  the  date  written  on  it, 

Hall'v,  ^Jie  time  is  to  be  computed  from  the  date  marked  on  the  inden- 

Cazenove,        ture,  and  not  from  the  actual  day  of  the  delivery. 

4  East  R.  477. 

Watson  V,  Where  a  lessor  by  lease  demised  for  a  term  of  years  a  piece  of 

rloine,  7  Barn.  i     ^       r       i  i  i      i  i 

6  C.  285.  ground  at  a  hxed  annual  rent,   and  the  tenant  covenanted  not 

to  build  on  the  land  without  the  licence  of  the  lessor,  and  the 
lessor  covenanted  to  pay  all  taxes  already  charged  or  to  be 
charged  upon  or  in  respect  of  the  demised  piece  of  ground, 
during  the  continuance  of  the  term;  and  at  the  time  when  the 
lease  was  executed  the  lessor  gave  a  licence  to  the  lessee  to 
build  on  the  land  demised.  The  lessee  did  buiiti,  and  thereby 
increased  the  animal  value  of  the  premises.  It  was  held,  that 
the  landlord  was  liable  on  his  covenant  to  pay  the  taxes  in  pro- 
portion to  the  rent  reserved,  and  not  to  the  improved  value. 
Bennett  V.  A  party  contracted  for  an  assignment  of  a  lease  of  a  public 

7  Harii  &  C  ^'^use,  holden  at  a  net  rent,  upon  usual  and  common  covenants. 
627. ;  and  see  ^  Covenant  by  the  tenant  to  pay  land-tax,  sewer's  rate,  and  all 
Henderson  v.  Other  taxes,  was  held  usual,  as  being  a  common  covenant  in 
Hay,  .3  Iko.  leases  at  a  not  rent.  A  proviso  for  re-entry,  in  case  of  any 
aiid  cjiscsm  lousiness  but  that  of  a  victualler  being  carried  on  in  the  house, 
note  by  Kden,    ^^''^''  '''=*"  cousideicd  as  usual  and  common. 

and  Church  v.  Brown,  1  Vcs.258  as  to  usual  coTenants. 

Leigh  V.  Hind,  Where  the  lessee  of  a  public  house,  on  assigning  it,  cove- 
774'^"^'  nanted  that  he  would  not  keep  a  public  house  within  the  distance 

of  hall"  a  mile  iiom  the  premises  assigned,   it  was   held  that  the 
halt-mile  mentioned  in  the  covenant  meant  half  a  mile  measured 
by  the  nearest  way  of  access  between  the  premises  assigned  and 
any  public-house  afterwards  kept  by  the  covenantor. 
Hancock  v.  By  a  deed  which  recited  that  defendants,  the   directors  of  a 

^'?j|jj^""'  mine  company,  had   purchased  a  mine  for  4,500/.,  to  be  paid 

■=■"  ■  within  a  twelvemonth,  out  of  the  monies  to  be  raised  by  the 
company,  with  a  proviso  that  the  directors  should  be  allowed 
six  months'  further  time,  in  case  the  bankers  of  the  company 
should  not,  within  the  twelvemonth,  have  received  sufficient 
deposits  from  the  subscribers  to  enable  the  directors  to  pay 
thereout;  the  directors  covenanted,  that  out  of  the  payments  so 
to  be  made  by  the  subscribers,  they  would  pay  the  purchase- 
money  at  the  time  specified,  subject  to  the  aforesaid  proviso: 
held,  that  the  directors  were  personally  responsible  at  the  ex- 
piration of  the  eighteen  months. 
Carpenter  V.  T.  C,  in  consideration  of  covenants  by  JFT.  R.  C,  covenanted 

Cresiwcll,         ^ot  to  interfere  in  a  certain  branch  of  the  Scotch  fish  business, 

and 
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and  to  assign  to  H.  11.  C  a  certain  Scotch  fishery  :  H.  R.  C,  in  4  Bing.  4ii. 
consideration  of  the  assignment  and  of  T.  C.'s  covenant  to  pay 
T.  C.  an  annuity:  held,  that  the  covenant  not  to  interfere  in  the 
business,  was  only  part  of  the  consideration  for  the  annuity; 
and  was,  therefore,  not  a  condition  precedent,  or  dependent 
covenant. 

A  covenant  with  a  lessor  of  premises  in  a  parish,  to  indemnify   Walsh  v. 
the  parish  against  any  paupers  which  the  covenantor  may  cause  ^/n-^  ,^'  g- 
to  be  settled  in  it,  is  valid.  °' 

Tenant  for  hfe,   remainder  over,    by  indenture    demises   to  ^]'^™^  ^• 
lessee,  his  executors,  Sfc,  for  fifteen  years,  without  any  express   ^  Bin'^'65G. 
covenant  for  quiet  enjoyment,   lessee  is  evicted  by  remainder- 
man after  death  of  tenant  for  life,  and  before  the  expiration  of 
fifteen  years :  held,  that  lessee  cannot  maintain  covenant  against 
executor  of  tenant  for  life. 

Lessee  covenanted  that  he,  his  executors,  or  assigns,  would  Doe  dem. 
insure  the  demised  premises,  and  keep  them  insured  during  the  p°^j.^'j^gjjrn 
term,  and  deposit  the  policy  with  the  lessor :  held,  that  the  true  ^(^.  Ycbl.  428.  * 
construction  of  this  covenant  was,  not  that  the  lessee  should 
effect  one  policy,  and  keep  that  policy  on  foot,  but  that  he,  his 
executors,  administrators,  or  assigns,  should  always  keep  the 
premises  insured  by  some  policy  or  another ;  and  that  it  was  a 
breach  if  they  were  uninsured  at  any  one  time,  and  a  continuing 
breach  for  any  portion  of  the  time  they  were  uninsured.  The 
lease  contained  a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants.  The  lessee  assigned,  and  the  premises  were  never 
insured,  either  by  him  or  his  assignee.  The  lessor  distrained 
on  the  30th  of  September  for  rent  then  due,  and  afterwards 
brought  an  ejectment  on  a  demise  of  the  24th  of  October :  held, 
that  though  the  distress  was  an  acknowledgment  of  tenancy  to 
the  30th  of  September,  and  a  waiver  of  any  forfeiture  to  that 
time,  yet  the  lessor  was  entitled  to  recover  in  ejectment,  for  the 
forfeiture  incurred  by  the  breach  of  covenant  between  the  SOth 
of  September  and  the  24'th  of  October. 

Defendants  chartered  a  ship  to  New  Zealand,  where  they  were  Staniforth  v. 
to  load  her;  or,  by  an  agent  there,  to  give  plaintiff,  the  owner,   L,yall,7  Bing. 
notice  that  they  abandoned  the  adventure;  in  which  case  they   ^^^' 
were  to  pay  him  500/.      The  ship  went  to  New  Zealand,  but 
found  neither  agent  nor  cargo  there,  and  the  captain  made  a 
circuitous  voyage  home,  by  way  of  Batavia.     This  voyage,  after 
making  every  allowance  for  increased  expense  and  loss  of  time, 
was  more  profitable  than  the  original  adventure  to  Nexi)  Zealand 
would    have    been.      Plaintiff  havino;    sued    defendant   on    the 

111 

charterparty  for  breach  of  covenant;  held,  that  he  could  not 
recover  the  500/.  penalty,  in  addition  to  the  profit  of  the  home- 
ward voyage. 
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Griffiths  V. 

Broome, 

6  Term  R.  66. 


Collison  V. 
Lettsom, 
6  Taunt.  224. 
2  Marsh,  l. 


Doe  V.  Spry, 
1  Barn.  &  A. 
C17. 

Jones  V. 

Thome, 

1  Barn.  &  C. 

715. 


Doe  V.  Keel- 
ing, 1  Maule 
&  S.  95. 


Ilobson  V. 
Midillt'ton, 
G  Barn.  &  C. 
'295. 

Hughes  V. 
Ilun)[)hreys, 
6  Term  R.  cso. 


Hodgson  V. 
East  India 
Company, 
8  Term  R. 
278.;  and  sec 
1  Term  R.gti. 


(H)  What  shall  be  deemed  a  Breach  or  construed  a 
good  Performance. 

Page  366. 

IF  a  lessor  reserve  in  his  lease  a  right  to  enter  and  cut  timber, 
making  satisfaction  to  the  lessee  for  any  damage  occasioned, 
covenant  does  not  lie  by  the  lessee  against  the  lessor  for  any 
wrongful  act  of  cutting  by  a  stranger  without  the  lessor's  con- 
sent, though  the  lessor  countenance  it  afterwards. 

If  A.,  in  granting  a  lease  to  B.,  covenants  that  if  he  has  an 
offer  during  the  term,  to  purchase  certain  adjoining  land,  he  will 
first  offer  it  to  B.  at  five  per  cent,  less  than  is  bid  for  it,  it  is  no 
breach  of  the  covenant  if  A.  disposes  of  the  whole  estate,  in- 
cluding the  demised  land  and  the  adjoining  premises,  without 
making  any  offer  to  B.,  the  covenant  only  applying  to  the  case 
of  an  offer  to  purchase  the  adjoining  land  separately. 

Selling  of  raw  meat  by  retail  is  a  breach  of  covenant  not  to 
exercise  the  trade  of  a  butcher,  although  no  beasts  are  slaugh- 
tered  on  tlie  premises. 

Where  a  lessee  covenanted  not  to  do  any  act  on  the  premises 
wliich  might  grow  or  be  to  the  damage,  annoyance,  or  disturb- 
ance of  the  lessor  or  neighbourhood,  and  the  proviso  for  re-entry 
was,  that  the  lessee  should  not  permit  any  person  to  inhabit  the 
premises  who  should  carry  on  certain  specified  trades,  (a  licensed 
victualler  not  being  one,)  or  any  other  business  that  might  grow 
or  be  offensive  to  the  lessor's  tenants:  held,  that  the  opening  of 
a  public  house  was  not  a  breach. 

Where  a  lessee  covenanted  not  to  exercise  or  permit  to  be 
exercised,  on  the  premises,  any  business  whatsoever,  without 
license  of  the  lessor,  the  assignment  by  lessee  to  a  schoolmaster 
carrying  on  his  business  on  the  premises,  was  held  a  breach, 
entitling  the  lessor  to  enter  under  a  proviso  for  re-entry. 

Covenant  that  defendant  had  not  done,  nor  permitted  nor 
suffered  to  be  done,  any  act  whereby  an  estate  was  encumbered; 
it  was  held,  that  assenting  to  an  act  which  the  covenantor  could 
not  prevent,  was  no  breach. 

To  covenant  by  the  father  of  an  apprentice  for  not  teaching 
him,  it  is  a  good  plea  that  up  to  a  certain  time  the  defendant 
did  teach,  iS,c.,  and  that  then  the  apprentice,  widiout  leave, 
quitted  the  defendant's  service,  and  never  returned. 

(I)  Where   the  Breach   shall  be  said   to   be  well 
assigned. 

Page  368. 

IN  an  action  on  a  covenant  for  quiet  enjoyment,  it  is  sufficient 
to  allege  that  A.  B.  lawfully  claiming  title  under  die  defendant, 
entered  on  the  i^laintiff  without  setting  forth  any  particulars  of 

4  Term  R.  61 7. 

In 
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In  covenant  by  sheriff  against  a  surety  for  an  officer  who  had  Desanges  v. 
not  arrested  a  person  under  a  warrant,  it  is  necessary  to  aver   „  1^^''  ^^' 
that  the  warrant  was  delivered  to  such  officer,  and  it  seems  that 
the  warrant  should  be  directed  to  him. 

Where  A.  covenanted  that  he  w^ould  from  time  to  time,  at  the   Amory  v.  Bro- 
request  of  B.,  confirm   all  actions  which  B.  might  bring  on   a   drick,  5  Barn, 
bond  of  which  A.  was  obligee,  without  releasing  the  same;  and  &A.712. 
the  declaration  averred  that  B.  commenced  an  action  in  name  of 
A.f  against  the  obligor  of  the  bond,  and  that  A.  did  not  avow 
and  justify  the  action  (although  often    requested),   but  on   the 
contrary  executed  a  release  to  the  obligor  of  all  actions,  bonds, 
Sj'C,  by  reason  whereof  tiie  plaintiff  was  hindered  from  recover- 
ing the  principal  and   interest,   his   costs  and  other  expenses : 
upon  special  demurrer  to  the  breach,  it  was  held  first  that  the 
averment  of  request  was  unnecessary,  and  therefore  required  no 
venue,  since  defendant  had   by  executing  the  release  disabled 
himself  from   bringing   any  action  :    2d,  it  was   no  ground   of 
demurrer  to  the  whole  breach  that  the  plaintiff  was  not  entitled 
to  the  special  damage. 

Where  defendant  purchased  an  estate  charged  with  an  annuity   Saward  v. 
to  M.S.,   and   as  part  of  the   bargain   covenanted  to  pay  the   Anstey, 2Bing. 
annuity,   and   to  indemnify   the   vendor  against  any  charge  in      "  ^  ^* 
respect  of  it,   the  breach  assigned  in   the  declaration  was  the 
nonpayment  of  the  annuity,   without  adding   that    the  vendor 
had    thereby  been    damnified,    and    it  was    held   sufficient  on 
demurrer. 

Where  one  of  five  tenants  in  common,  brought  covenant  on   Henniker  v. 
a  lease  for  rent  payable  on  the  four  most  usual  days  of  payment      "|?["^'^'<>  p 
in  the  year,  and  the  breach  was  that  on   the   24th  day  of  Jime   157^    * 
J  824,  a  large  sum  of  money,  to  wit  the  sum  of  21/.  15s.  one 
fifth  part  of  rent  for  three  quarters  of  a  year  of  the  term  then 
elapsed,  became  due  from  the  defendant  to   the  plaintiff,   and 
still  was  in  arrear ;  held  good  on  special  demurrer. 

Covenant  to  save  harmless  certain  premises  against  all  actions,  Fowle  v. 
suits,  claims  and  demands  whatsoever,  both  in  law  and  equity,  '^^^1'^'^'  ^  Barn, 
which  might  be  made,  commenced  or  prosecuted  by  H.  IV.  P. 
or  T.  B.  W.P.;  breaches  1st,  that  H.  IV.  F.  on  S^r.  at  SfC.  who 
then  and  there  made  a  claim  and  demand,  and  claimed  to  have 
right  and  title  to  the  premises,  entered  and  cut  trees,  S)-c.  and 
procured  the  occupier  to  attorn  to  him ;  2dly,  that  certain 
title-deeds  relating  to  the  premises  were  withholden  by  one 
A.  TV.,  at  the  instance  and  through  the  claim  and  demand  of 
T.  B.  W.P.:  plea  to  1st  breach  that  i/.  IV.  P.  had  no  laxiftd 
claim  or  title  to  the  premises,  to  2d  breach  a  similar  plea  as  to 
T.  B.  W.  P. :  on  demurrer  held  that  H.  W.  P.  and  T.  B.  IV.  P. 
being  named  in  the  covenant,  the  indemnity  extended  to  all 
claims  made  by  them,  whether  on  lawful  title  or  otherwise ;  and 
2dly,  that  the  acts  on  which  the  breaches  were  assigned  were  claims 
i?i  law  within  the  meaning  of  the  covenant :  QjicEve,  Whether 
the  breaches  would  have  been  good  if  specially  demurred  to. 

3  I  3  (L)  What 
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(L)  AVhat  may  be  pleaded  in  Bar  to  the  Action. 

Page  379. 

^1   "^P^*?"  ^'         TO  an  action  on  a  covenant  in  a  deed  (made  for  performance 

8  Term  11.139.  °^  several  matters),  the  defendant  cannot  plead  in  bar,  that  in 

the  deed  there  is  a  covenant  that  in  case  any  difference  should 

arise  between  the  parties  respecting  any  part  of  the  agreement, 

it  should  bs  settled  by  arbitrators,  and  that  defendant  offered  to 

refer  but  that  plaintiff  refused,   for  such  an  agreement  camiot 

oust  the  jurisdiction  of  a  court  of  law  or  equity. 

Carvick  v.  In  covenant  wliere  the  assignee  of  the  lessor  alleges  that  the 

1  Bro^^'tB'  "■    ^^^^^^'  ^^'^^  possessed  for  the  remainder  of  a  term  of  twenty-two 

.531.  4  Moo, '^    years,  commencing,  ^c  the  defendant,  the  lessee,  may  traverse 

303.  this  allegation. 

Orf^ill  V  ^  lessee  cannot  plead  to  an  action  of  covenant  for  rent  an 

Kemshead,         assignment  and  tender  by  the  assignee. 

4  Taunt.R.642. 

Weaver  v.  To  an  action  of  covenant  for  using  malt  not  bought  of  the 

G  Taunt!  154.     P'*'^^'^^'^^  Contrary  to  covenant,  it  is  not  a  good  plea  that  plaintiff 
1  Mai;,!!.  505!     '^'^d  delivered  bad  malt  to  defendant,  who  thereupon  bought  malt 
of  others,  although  the  defendant  by  the  deed  was  authorized  to 
buy  malt  of  others  if  the  plaintiff  dehvered  bad  malt:  for  as  one 
failure  by  the  plaintifT'  could  not  operate  as  a  total  suspension 
of  the  covenant,  the  defendant  should  have  alleged  a  request  to 
send  him  good  malt,  and  that  he  had  purchased  malt  of  others 
on  the  plaintiff's  failure  to  do  so. 
Corporation  of       Where  the  jilaintiif  suing  on  a  covenant   not  to   stock  a  field 
Arundel  v.         otherwise  than  with  sheep,  averred   under  a  viz.  that  defendant 
8'Ta!mt.''i90.     ■'Stocked    it  with  other  cattle,  on  the   1st  October  1816,  and   on 
iJMoo.91.         nineteen  other  days,  between  that  day  and  28di  September  1817 : 
if  defendant  plead  that  he  did  not  stock  it  otherwise  than  with 
sheeji  an  the  several  dai/s  in  the  declaration  mentioned,  the  plea 
is  bad  on  special  demurrer,  the  issue  on  the  specific  days  being 
innnalerial. 
Cordwcnt  v.  To  covenant  for  not  erecting  a  mill  according  to  covenant 

'^'p"^'      r,  '      with  the  plaintiff;  the  defendant  jileaded  that  within  a  reasonable 
8  iaunt.  590.    ^jj^g  YxQ  began  to  provide  materials  for  erecting  it,  and  whilst 
he   was   so  doing   the   plaintifi'  re(|uested  him    to   refrain   until 
plaintiff  should   re(juest :    2d,  that  he   committed   the  supposed 
breach  of  covenant  by  the  leave  and  licence  of  the  plaintiff;  both 
pleas  iield  bad,  for  the  covenant  under  seal  could  not  be  dis- 
pensed with  by  parol. 
Marsh  \.  Bui-         Where  plaintiff  declares  on  a  covenant  to  abide  by  an  award, 
%  A.  '''■07   "       ^^^  alleges  a  breach  in  nonpayment  of  money  pursuant  to  it,  it 
is    good    plea   that   before   the  award,   the   defendant  by   deed 
revoked  the  authority  of  the  arbitrators,  although  such  revocation 
be  in  itself  a  breach  of  the  covenant. 
Merceron  v.  To  covenant  against  the  assignee  of  lessee,  declaring  that  all 

Uovvson  j^Ij^,  j.|   iij  ^.^^  ^^j-  ^jj^   lessee  vested   in    the   defendant,   and   that 

5  IJarn.  cV  L.        <•         '      ,       ,  .  „  ...  '  ,      , 
,i7y.                  alteiwanls  the  })renuses  were  out  of  repan*,  it  is  not  a  good  plea 

dull 
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tluit  for  one  period  defendant  was  possessed  of  one  sixth  of  the 
premises  as  tenant  in  common  witli  A.  B.  and  C,  and  for  another 
period  of  one  third  as  tenant  in  common  with  i^.  and  C,  and  that 
no  greater  interest  ever  came  to  him  bj'  assignment;  as  the 
defendant  shoukl  liave  pleaded  in  abatement,  and  siiown  how 
the  other  persons  became  tenants  in  common  with  him. 

COURTS. 

(E)  What  is  incidental  to  all  Courts  in  general. 
Page  399. 

A   COURT  of  general  gaol  delivery  has  the  power  to  make  an  The  King  v. 
order  to  prohibit  the  publication  of  the  proceedings  pending  Clement, 
a   trial  likely  to  continue   for   several   successive   days,   and   to   'i  Barn.  &  A. 
punish  disobedience  to  such  order  by  fine.  "    * 

And  if  an  offending  party  being  summoned  to  attend  the  court  /«  re  Clement. 
to  answer  for  such  contempt  by  an  order  issued  for  that  purpose,   H  Price  R.  68. 
do  not  appear,  the  court  has  jurisdiction  to  impose  a  fine  on  him 
in  his  absence. 

A  judge  at  nisi  prim  has  the  power  of  finin^^  a  defendant  for  Rex  v.  Da- 
a  contenjpt  committed  by  him  in  the  course  of  addressing  the  vison,^4  Barn. 
jury. 


&  A.  329. 
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(A)  Of  the  Original  and  Antiquity  of  Parliaments. 
Page  401. 

IVTUCH  light  will  be  thrown  on  the  origin  of  parliaments  by  Parliamentary 

the   truly  valuable  publication  of  parliamentary  writs  and   ^^'■'^^' ^o';  ^• 

,  .•'  1  1         1-  •  r  1  •  •     ^   1      published  by 

records  now  ui  progress,   under  the  dn-ection   or  nis  majesty  s  j^j^  Majesty's 

record  commission,   and   executed  with  diligence  and  accurate  command, 

knowledge  by  Francis  Palgrave^   esquire,   barrister.     Dugdales  edited  by 

collection  of  writs  is  imperfect,  and  contains  none  of  the  returns  I" ''^ncis  Pal- 

,.  ,  .   ,  1  •    ,  ,     .  Ti  J    !->     ^■  .  "rave,  feiSOi 

toparhament,whicharehighly  miportant.  i^;7/;«it' s  rarliamentary 

Writs  are  imperfect  and  ill-arranged,  and  the  Rolls  of  Parlia- 
ment published  under  the  Record  Commission  of  1600  having 
been  printed  from  transcripts  in  Lincoln's  Inn  Library  instead  ot 
from  the  originals,  are  full  of  inaccuracies  and  clerical  errors  ;  it 
was  therefore  determined  to  reprint  them.  The  first  volume  of 
this  great  publication  appeared  in  1827,  and  embraces  the  writs  ot 
summons,  writs  for  elections  to  parliament  and  returns,  and  writs 
of  expenses;  also  the  writs  of  military  summons  and  other  valu- 
able records  during  the  reign  of  Edward  the  First.  The  work  is 
rendered  useful  and  easy  of  reference  by  an  Abstract,  Alphabetical 
Digest,  and  Calendar  ;  the  writs  are  printed  in  the  body  iuj'ac 
simile  with  the  abbreviations  of  the  original.  The  body  of  the 
work   is   prefaced  by   a   "  Chronological   Abstract,"   accurately 

3  I  4  stating 
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stating  the  date  and  the  particular  description  of  each  instrument 
in  chronological  order,  and  referring  to  the  page  in  the  body 
where  it  is  to  be  found.  Then  follows  a  "  Calendar  of  Writs 
"  and  Returns  "  arranged  according  to  the  alphabetical  order  of 
the  counties  and  boroughs  sending  members,  shewing  the  date 
and  place  of  the  parliament,  and  the  names  of  the  members. 
There  is  also  an  accurate  Alphabetical  Digest  of  the  names  of 
every  individual  named  in  the  collection  of  records,  stating  suc- 
cinctly in  what  capacity  and  at  what  date  he  appears  on  the 
records,  and  referring  to  the  page  in  the  body  where  the  record 
naming  him  is  to  be  found ;  and  an  index  to  this  digest  makes  it 
easy  of  reference.  When  this  elaborate  work  is  complete,  it  will 
compose  a  body  of  valuable  materials  for  historical  and  antiquarian 
deductions,  arranged  with  great  perspicuity  and  unwearied  labour. 

(D)  Of  Elections  :  And  herein, 
1.  Of  the  Electors,  and  their  Qiialificatioyi. 
Page  423. 
Great  Grims-        AS  to  the  disqualification  of  almsmen  and  persons  receiving 
by,  I  Perkwcll  parish   relief,  it  seems  clear  that  they  are  disabled  from  voting 
La.  59.  JMalc     where  the  franchise  is  in  potwallers  or  persons  payinff  scot  and 
oil  Klect.  1   ^       T     .1  1  •         r    1  •  1        I-  r 

p.  166.  Oke-  -^'^  these  cases,  the  receipt  oi  alms  or  parisii  reliei  negatives 

hampton,  the  possession   of  the  franchise  required.     In   some   cases  also 

1  Peckwell,        where  the  ri^ht  of  votinji:  is  in  freemen,  the  receipt  of  relief  has 

or3.  liemoru-    \y^Q^  \\tt\(\  to  disqualify ;  and  thou<ih  similar  decisions  have  taken 

shire  2  L<u-  .  '        .^  "      . 

der's'Ca.  .'364.     P^^ce  ill  county  elections,  yet,  according  to  the  last  case,  it  seems 

Dodd's  Doubt-  that  the  receipt  of  parish  relief  does  not  prevent  a  party  from 
fill  Questions  voting  if  he  is  in  possession  of  his  forty-shilling  freehold.  Qitccrey 
m  the  Law  ot     Whether  the  objection  applies  in  jirinciple  to  any  cases  except 

1 24.  where     where  the  receiving  relief  goes  to  negative  the  specific  qualifica- 

the  cases  arc      tioii  required,  as  in  case'pl  potwallers  and  scot  and  lot  men  ? 
stated. 

Doihl's  Doubt-  Whether  outlaws  can  vote  docs  not  appear  settled,  but  persons 
ful  Questions,  excommunicated  do  not  now  incur  any  civil  penalty  or  disability 
&c.  32.  whatsoever  by  53  CI.  3.  c.  127.  §2. 

See  observ-  According  to  the  decision  of  the  Middlesex  Committee  in  1 804, 

ations,  Id.  (2  l^eck.  Ca.  89.)  a  master  in  chancery,  a  six  clerk  in  chancery, 
^^'  ^^'  a  sixty  clerk   in   that  court,  a  clerk  of  the  peace  for  Middlesex, 

sub-register  of  the  Court  of  Chancery,  clerk  of  the  petty  bag, 
king's  coroner  and  attorney,  and  various  other  ollices  for  lite, 
including  parish  clerks,  organists,  sextons,  are  not  entitled  to 
vote  unless  they  derive  forty-shillings  per  annum  from  land  in 
right  of  their  offices. 
Jtd.  51.  A  voter  is  not  disqualified  from  voting  by  the  mere  fact  of  his 

having  bribed  other  voters,  nor  even  by  a  resolution  of  a  com- 
mittee declaring  him  guilty  of  bribery  ;  but  only  after  judgment 
obtained  against  him  in  an  action  for  the  penalty  of  bribery  under 
the  2  G.  2.  c.  24.  §  7.,  or  on  being  otherwise  lawfully  convicted. 
Dofld's  Doubt-  Qiurre,  Whether  votes  procured  by  a  bribed  agent,  but  which 
inl  Questions,    ,^.^j  ^^^^^  themselves  given  for  a  bribe,  are  t^ood  votes. 


&C  5C. 
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2.   Of  the  Fleeted^  and  their  Qitalifications. 
Page  427. 

In  the  case  of  Sir  Francis  Goodwin  in  1604,  the  House  of  id.  38. 
Commons  held,  that  outlawry  in  a  civil  suit  did  not  render  a 
candidate  ineligible ;  this  was  however  antecedent  to  the  act  of 
9  Ann.  c.  5.  requiring  freehold  landed  estate  as  a  qualification ; 
and  as  the  outlawry,  after  inquisition  found,  would  vest  the  rents 
and  profits  in  the  crown  till  reversal,  it  would  appear  to  defeat 
the  landed  qualification  required  by  the  statute. 

3.  Of  the  Duty  of  Returning  Officers,  atid  the  Remedies  against 
them  :  And  herein,  of  the  Mode  of  proceeding  upon  Complaint 
of  undue  Flections. 

(See  9  G.  4.  c.  22.,  consolidating  and  amending  the  laws 
relatiug  to  the  trial  of  controverted  elections,  and  9  G.  4.  c.  S'd., 
regulating  the  mode  of  taking  the  poll  at  elections  for  cities, 
boroughs,  S^-c.) 

COURT  OF  KING'S  BENCH. 

(A)  Of  the  Jurisdiction  of  the  Court  of  King's  Bench. 

Page  ^SQ. 

AN  act  for  the  more  effectual  administration   of  justice   in   iW.  4.  c.  7o. 

Fngland  and  Wales.  —  "  Whereas  the  appointment  of  an  ?  ^• 
"  additional  puisne  judge  to  each  of  his  majesty's  superior  courts 
*'  of  common  law  would  cause  much  greater  facility  and  despatch 
"  of  business  therein  :  and  whereas  it  is  expedient  to  put  an  end 
"  to  the  separate  jurisdiction  of  the  county  palatine  of  Chester 
"  and  the  principality  of  Wales,  and  to  make  more  effectual 
"  provision  for  the  administration  of  justice  in  Fngland  and 
"  Wales ;  be  it  therefore  enacted,  that  whenever  his  majesty 
"  shall  be  pleased  to  appoint  an  additional  puisne  judge  to  either 
"  of  his  Courts  of  King's  Bench,  the  Common  Pleas,  and  the 
"  Exchequer,  the  puisne  judges  of  such  court  shall  sit  by  rotation 
"  in  each  Term,  or  otherwise,  as  they  shall  agree  amongst  them- 
"  selves,  so  that  no  greater  number  than  three  of  them  shall  sit 
"  at  the  same  time  in  banc  for  the  transaction  of  business  in 
"  term,  unless  in  the  absence  of  the  Lord  Chief  Justice  or  Lord 
"  Chief  Baron  ;  and  that  it  shall  and  may  be  lawful  for  any  one 
"  of  the  judges  of  either  of  the  said  courts,  when  occasion  shall 
"  so  require,  while  the  other  judges  of  the  same  court  are  sitting 
"  in  banc,  to  sit  apart  from  them  for  the  business  of  adding  and 
"  justifying  special  bail,  discharging  insolvent  debtors,  adminis- 
"  tering  oaths,  receiving  declarations  required  by  statute,  hearing 
"  and  deciding  matters  upon  motion,  and  making  rules  and 
"  orders  in  causes  and  business  depending  in  the  coiu't  to  which 
"  such  judge  shall  belong,  in  the  same  manner  and  with  the  same 
"  force  and  validity  as  may  be  done  by  the  court  sitting  in  banc. 

"  §  2.  And   be  it  further  enacted,  that  from  and  after  the         ^  2. 

*'  appoint- 
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"  appointment  of  any  such  additional  judge,  there  shall  be  issued 
"  and  paid  and  payable  out  of,  and  charged  upon  the  consoli- 
"  dated  fund  of  the  United  Kingdom  of  Great  Briiain  and 
"  Irela?id,  (after  paying  or  reserving  sufficient  to  pay  all  such 
"  sums  as  have  been  directed  by  any  former  act  of  parliament 
"  to  be  paid  out  of  the  same,  but  with  preference  to  all  other 
"  payments  which  shall  hereafter  be  charged  upon  the  same,) 
"  the  sum  of  5000/.  to  such  additional  judge  as  shall  be  so 
"  appointed,  as  and  for  a  yearly  salary,  to  be  paid  from  time 
"  to  time  quarterly,  free  and  clear  from  all  taxes  and  deductions 
"  whatsoever,  on  the  fifth  day  oiJa?ma}j/,  the  fifth  day  of  April, 
"  the  fifth  day  of  Jiili/,  and  the  tenth  day  of  October  by  equal 
"  portions,  the  first  payment  to  be  made  on  the  first  of  such 
"  days  respectively  as  shall  occur  after  the  apj)ointment  of  the 
"judge  entitled  to  receive  the  same;  and  that  if  any  })erson 
"  hereafter  appointed  to  such  office  shall  die,  or  resign  the 
"  same,  the  executor  or  administrator  of  the  person  so  dying, 
"  or  person  so  resigning,  shall  be  entitled  to  receive  such  pro- 
"  }>ortionable  j)art  of  the  salary  aforesaitl  as  shall  have  accrued 
"  during  the  time  that  such  person  shall  have  executed  such 
"  office  since  the  last  payment,  and  that  the  successor  of  any 
"  such  person  so  dying  or  resigning  shall  be  entitled  to  receive 
"  such  portion  of  the  salary  as  shall  be  accruing  or  shall  accrue 
*'  from  the  day  of  such  death  or  resignation  :  provided  always, 
"  that  the  removal  of  a  puisne  judge  from  one  court  to  another, 
"  shall  not  be  deemed  a  new  appointment  under  this  act. 

§3.  "  §  3.  And  be   it  further  enacted,  that  upon  the  resignation 

"  of  any  such  additional  judge,  it  shall  be  lawful  for  his  majesty, 
"  by  his  letters  patent  under  the  Great  Seal  of  Great  Britain, 
"  to  give  and  grant  to  the  person  so  resigning  (under  and  sub- 
"  ject  to  the  same  conditions,  limitations,  and  restrictions  as  any 
"  annuity  on  resignation  can  now  by  hiw  be  granted  to  any  other 
"  judge  of  the  same  court),  an  annuity  during  his  life  not  ex- 
"  ceeding  the  sum  of  3,500/.  yearly,  or  such  other  sum  as  shall 
"  by  any  act  hereafter  to  l)e  made,  proviilcd  forjudges  resigning 
*'  their  offices,  to  be  j^aid  and  payable  out  of  and  charged  upon 
"  the  consolidated  fund  aforesaid,  free  and  clear  of  all  taxes  and 
"  deduction  whatsoever,  by  even  (juarterly  payments  to  be  made 
"  respectively  on  the  day  aforesaid  in  each  year. 

J  4.  "  §  4.  And  be  it  further  enacted,  that  every  judge  of  the  said 

"  courts,  to  whatever  court  he  may  belong,  sliall  be,  and  he  is 
"  hereby  accordingly  authorized  to  sit  in  Ijomhn  and  Middlesex 
"  for  the  trial  of  issues  arising  in  any  of  the  said  courts,  and  to 
"  transact  such  business  at  chambers  or  elsewhere,  depending 
"  in  any  of  the  said  courts,  as  relates  to  matters  over  which  the 
*'  said  courts  have  a  common  jurisdiction,  and  as  may,  according 
*'  to  the  course  and  practice  of  the  said  court,  be  transacted  by 
*'  a  single  judge. 

$  5.  "  §  5.  And  be  it  further  enacted,  that  a  certain  act  passed  in 

**  the  third  year  of  the  reign  of  his  late  majesty  K'wv^  George  the 
"  Fourth,  intituled  yln  Act  to  repeal  an  act  ()f  the  first  and  second. 
"  years  of  his  present   majestij,  for  f'aeilitatini*  the  despatch   iif 

"  business 
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"  busificss  in  the  Court  ofKifig's  Bench,  and  to  make  Jltrt her  pro- 
"  vision  in  lieu  thereof,  shall  be,  and  the  same  is  hereliy  repealed, 
"  except  so  far  as  it  repeals  the  said  former  act,  and  except  so 
"  far  as  relates  to  the  last  warrant  issued  by  his  said  late  majesty 
"  under  the  said  act. 

"  §  6.  And  be  it  further   enacted,  that  in  the  year  of  our  §  6. 

"  Lord  1831,  and  afterwards,  Hilary  term  shall  begin  on  the 
*'  1 1th  and  end  on  the  31st  day  oS.  Jamiary ;  Easter  term  shall 
"  begin  on  the  15th  day  of  April  and  end  on  the  8th  Day  of 
"  May ;  Trinity  term  shall  begin  on  the  22d  day  of  May  and 
"  end  on  the  12th  day  of  June ;  and  Michaelmas  term  shall 
"  begin  on  the  2d  and  end  on  the  25th  day  of  Novc7?iber ;  and 
"  that  the  essoign  and  general  return  days  of  each  term  shall, 
"  until  further  provision  be  made  by  parliament,  be  as  follows, 
"  that  is  to  say,  the  first  essoign  or  general  return  day  for  every 
"  term,  shall  l)e  the  fourth  day  before  the  commencement  of  the 
"  term,  both  days  being  included  in  the  computation  ;  the  second 
"  essoign  day  shall  be  the  fifth  day  of  the  term  ;  the  third  shall  be 
"  the  fifteenth  day  of  the  term,  and  the  fourth  and  last  shall  be 
*'  the  nineteenth  day  of  the  term,  the  first  day  of  the  term  being 
*'  already  included  in  the  computation,  with  the  same  relation 
"  to  the  commencement  of  each  term  as  they  now  bear,  and 
"  shall  be  distinguished  by  the  day  of  the  term  on  which  they 
*'  respectively  fall,  the  Monday  being  in  all  cases  substituted  for 
*'  the  Smiday,  when  it  shall  happen  that  the  day  would  fall  on 
"  Sunday,  except  always  that  in  Easter  term  there  shall  be  but 
"  four  returns  instead  of  five,  the  last  being  omitted ;  provided 
*'  that  if  the  whole  or  any  number  of  the  days  intervening  be- 
"  tween  the  Tliursday  before  and  the  Wednesday  next  after  Easter 
"  day  shall  fall  within  Easter  term,  there  shall  be  no  sittings  in 
*'  banc  on  any  such  intervening  days,  but  the  term  shall  in  such 
*<  case  be  prolonged  and  continue  for  such  number  of  days  of 
"  business  as  shall  be  equal  to  the  number  of  the  intervening 
*'  days  before  mentioned,  exclusive  of  Easter  day,  and  the  com- 
*'  mencement  of  the  ensuing  Trinity  term  shall  in  such  case  be 
*'  postponed,  and  its  continuance  prolonged  for  an  equal  number 
"  of  days  of  business. 

"  §  7.  And  be  it  further  enacted,  that  when  the  alteration  §  7. 

*'  of  the  terms  herein-before  mentioned  shall  take  effect,  not  more 
**  than  twenty-four  days,  exclusive  of  Sundays,  after  any  Hilary, 
**  Trinity,  and  Michaelmas  term,  nor  more  than  six  days,  ex- 
"  elusive  of  Sundays,  after  any  Easter  term,  to  be  reckoned  con- 
"  secutively  immediately  after  such  terms,  shall  be  appropriated 
"  to  sittings  in  London  and  Middlesex  for  the  trial  of  issues  of 
"  fact  arising  in  any  of  the  said  courts  ;  provided  that  if  any 
"  trial  at  bar  shall  be  directed  by  any  of  the  said  courts,  it  shall 
"  be  competent  to  the  judges  of  such  court  to  appoint  such  day 
"  or  days  for  the  trial  thereof  as  they  shall  think  fit ;  and  the 
*'  time  so  appointed,  if  in  vacation,  shall  for  the  purpose  of  such 
"  trial  be  deemed  and  taken  to  be  a  part  of  the  preceding  term; 
"  provided  also,  that  a  day  or  days  may  be  specially  appointed, 
"  at  any  time  not  being  within  such  twenty-four  days,  for  the 

"  trial 


850  ADDENDA. 

"  trial  of  any  cause  at  nisi  pri'us,  with  the  consent  of  the  parties 
"  thereto,  their  counsel  or  attorneys. 

§  10.  "  §  10.  And  be  it  further  enacted,  that  all  persons  admitted 

"  or  admissible  to  practise  as  attorneys  in  the  Courts  of  King's 
*'  Bench  or  Common  Pleas,  shall  be  admissible  in  like  manner 
"  as  attorneys  of  the  Court  of  Exchequer,  and  be  admitted 
"  and  allowed  to  practise  there  as  such,  upon  application  to 
"  the  barons  of  that  court,  without  being  obliged  to  employ 
"  any  clerk  in  court  in  the  capacity  of  attorney  of  the  Court 
"  of  Exchequer,  any  law  or  usage  to  the  contrary  notwith- 
"  standing;  and  that  it  shall  be  lawful  for  the  barons  of  the 
"  said  court,  and  they  are  hereby  required  to  distinguish  by  their 
"  rules  and  orders,  the  fees  which  shall  continue  to  be  taken  by 
"  the  sworn  and  side  clerks  of  the  court  for  duties  performed  as 
"  officers  of  the  court,  similar  to  the  duties  of  the  officers  of  the 
"  other  superior  courts,  from  such  fees  and  charges  as  shall 
"  be  allowed  to  be  taken  by  the  attorneys  so  admitted  to  practise, 
"  so  that  the  amount  of  such  fees  and  charges,  upon  the  whole, 
"  do  not  exceed  the  amount  and  rate  of  such  fees  and  charges 
"  as  are  now  allowed  upon  the  taxation  of  costs. 

K  n  "  §  11.   And  be  it  enacted,  that  in  all  cases  relating  to  the 

"  practice  of  any  of  the  Courts  of  King's  Bench,  Common 
"  Pleas,  or  Exchequer  in  matters  over  which  the  said  courts 
"  have  a  common  jurisdiction,  or  of  or  relating  to  the  practice 
"  of  the  Court  of  Error  before  mentioned,  it  shall  be  lawful  for 
"  the  judges  of  the  said  courts  jointly,  or  any  eight  or  more  of 
"  them,  including  the  chiefs  of  each  court,  to  make  general 
♦'  rules  and  orders  for  regulating  the  proceedings  of  all  the  said 
"  courts,  which  said  rules  ami  ortlers  so  made  shall  be  ob- 
*'  served  in  all  the  said  courts ;  and  no  general  rule  or  order 
"  respecting  such  matters  shall  be  made  in  any  manner  except 
"  as  aforesaid." 

COURT  OF  EXCHEQUER. 

(B)  In  what  Cases  it  has  Jurisdiction. 

Page  4G3. 

(See  the  1  W.  4-.  c.  70.,  a7i(e,  p.  847.  et  scq.) 

Ex  parte  ^HE   court  has  jurisdiction  over  recognizances  entered  into 

^\>"''!"'u  -  under  the  28  G.  3.  c.  52.   (for  appearing  before  an  election 

committee  of  the  House  of  Commons  and  prosecuting  jietitions), 

on  tlu'ir  being  certified  according  to  the  statute  by  the  Speaker 

into  the  Exche{|uer,  on  the  report  of  the  select  connnittee ;  and 

in  a  case  of  sufficient  merits,  the  court  will  interfere  to  discharge 

such  recognizances  on  a  sunmiary  application. 

Case  of  the  The  highly  imj^ortant   case   of  the  bankers  in  the   Court  of 

..Bankers,  Exchc(iuer,  which   is  shortly  referred   to   as  reported  in  Frce- 

f,-\\  Sta.  Tri.    ^   j^^.^j^^  33  j^   {ante,  page  465.),   is  also  reported  in   5  JNIodern   Ke- 

M!c  i,y       '"'    ports,  and  in   Skinner's  Reports,  GOl.     But  the  fullest  rei)ort 

Tumour,  (od     is  iu  11  State  Trials,  138.  where  Lord  Keeper  ISomcrs's  learned 

cdit,)^       '  '\     ■:^^,  '         >  a»^ 
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and  elaborate  argument  is  fully  given.  The  summary  of  the 
case  was  this :  —  After  the  restoration,  it  was  the  practice  of  the 
bankers  or  goldsmiths  in  London  to  advance  sums  to  govern- 
ment, on  the  security  of  tallies,  or  orders  for  payment  of  principal 
and  interest  out  of  the  funds  in  the  Exchequer.  In  1671,  when  the 
debt  to  the  bankers  was  above  a  million,  the  king  resorted  to  the 
shameful  expedient  of  shutting  the  Exchequer,  and  postponinor  the 
payment  of  the  orders  before  issued;  which  involved  the  bankers 
and  their  customers  in  great  distress.  In  1677,  in  order  to  relieve 
them,  the  king  granted  annuities  to  them  out  of  the  hereditary 
excise,  equal  to  6/.  per  cent,  interest,  but  redeemable  on  payment 
of  the  principal.  The  interest  was  paid  till  1683,  but  then 
became  in  arrear,  and  continued  so  till  the  revolution.  In  the 
1st  William  and  Mary,  the  bankers  and  parties  to  whom  they 
had  assigned  the  annuities,  petitioned  the  Court  of  Exchequer, 
setting  forth  the  letters  patent  of  Charles  II.,  and  praying  for 
payment  of  the  arrears  of  the  annuities.  To  this  petition  the 
attorney-general  demurred.  Two  points  were  made,  first,  whe- 
ther the  letters  patent  were  good  to  bind  the  successor  of  Charles 
the  Second  ;  and,  second,  whether  a  petition  to  the  Exchequer 
was  the  proper  remedy.  On  the  first  point,  the  whole  court 
agreed  that  in  general  the  king  could  alienate  the  revenues  of 
the  crown,  but  Lechmere  Baron  thought  the  excise  an  excep- 
tion. But  all  agreed  that  a  petition  was  the  proper  remedy, 
and  judgment  was  accordingly  given  for  the  petition,  directing 
payment  at  the  receipt  of  the  Exchequer.  A  writ  of  error  was 
then  brought  by  the  attorney-general  in  the  Exchequer  Chamber. 
All  the  judges  who  argued  held  the  grant  good,  and  a  majority 
of  them,  including  Lord  Chief  Justice  Holt^  held  the  remedy  by 
petition  proper.  But  Lord  Chief  Justice  Treby  held,  that  the 
barons  of  the  Exchequer  were  not  authorized  to  make  order  for 
payments  on  the  receipt  of  the  Exchequer,  and,  therefore,  that 
the  petition  was  improper :  and  Lord  Somers  concurred  in  this 
opinion  in  a  most  learned  and  luminous  judgment.  A  question 
then  arose,  whether  the  Lord  Chancellor  and  Lord  Treasurer 
were  bound  to  decide  according  to  the  opinion  of  the  majority 
of  the  judges,  and  seven  judges  (against  three)  being  of  opinion 
that  they  were  not,  Lord  Somers  concurred  in  this  opinion, 
and  there  being  no  Lord  Treasurer,  he,  on  his  own  opinion, 
reversed  the  judgment  of  the  Court  of  Exchequer.  («)  This 
judgment  was,  however,  reversed  by  the  lords,  and  the  judg- 
ment of  the  Exchequer  affirmed.  Notwithstanding  this  decision 
in  their  favour,  it  appears  the  bankers  only  got  one  half  of  their 
demand;  see  12  &  13  W.  S.  c.  12.  §  13. 

It  is  now  settled,  that  the  Court  of  Exchequer  have  the  same 
controlHng  authority  over  the  commissioners  for  auditing  the 
public  accounts  which  they  formerly  had  over  the  auditors  of 
the  Prest,  the  statute  25  G.  3.  c.  52.,  which  constituted  them  a 
board,  not  having  erected  them  into  an  independent  judicial 
body,  so  as  to  exclude  the  authority  of  the  barons  of  the  ex- 
chequer  sitting  as  a  court  of  judicature  over   all  matters  of 

revenue 


{a)  One  of  the 
grounds  of 
impeachment 
against  him 
was  for  revers- 
ing this  judg- 
ment without 
calling  the 
barons  before 
him  according 
to  31  E.3. 
C.  12. 

Colebrook  v. 
Attorney- 
General, 
7  Price,  146. 
Ex  parte 
Colebrook,  Id. . 
87.  ,•  and  see 
Crawford  v. , 
Attorney- .    > 


*.'« 
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General,  Id.  1.  revenue  accounts.    But  the  court  will  not  interfere  in  a  summary 
Attorney.  ^vay  on  motion  and  petition  against  tiie  commissioners  for  auditing 

Hoseas^oJ'         public  accounts,  but  the  party  complaining  must  file  his  bill. 

6  Price,  512. ;  and  gee  the  abstract  of  the  acts  as  to  auditing  pnblic  accounts.     Manning's  Ex. 
Prac.  276.  C2d  edit.)  25  G.  5.  c.  52,     46G.J.  c.  141.     1  &  2"G.  4.  c.  121. 


Attornej'- 
General  v. 
Lindegren, 
6  Price,  287. 


See  the  form 
of  this  writ, 
13  Price  R. 
305. 


Rex  V.  Pcto, 
1  Younge  &  J. 
169. 


The  mere  passing  of  the  accounts  of  a  public  officer  by  the 
auditors  of  the  deixnrtment  under  which  he  has  been  employed, 
does  not  preclude  the  court  (in  a  fit  case)  from  decreeing  an 
account,  in  respect  to  allowances,  contrary  to  justice  and  equity, 
and  not  brought  to  the  notice  of  the  board  when  his  accounts 
were  passed. 

In  addition  to  the  powers  given  to  the  Court  of  Exchequer, 
as  to  discharging  debts  and  recognizances  by  33  H.  8.  c.  39. 
§57.  and  4  G.  3.  c.  10.,  a  writ  of  privy  seal  is  issued  to  the 
commissioners,  the  chancellor,  and  the  barons,  at  the  com- 
mencement of  every  reign,  giving  them  full  powers  to  relieve 
against  penalties  and  forfeitures,  according  to  equity  and  con- 
science, on  the  case  of  the  })arty  being  fully  demonstrated. 

An  action  was  brought,  at  the  instance  of  the  crown,  against 
a  contractor  for  the  building  of  certain  public  works,  on  a  bond 
for  the  performance  of  his  contract;  the  action  was  defended, 
and  verdict  and  judgment  obtained  by  the  crown.  The  defendant 
ajiplied  to  the  court  to  stay  proceedings  on  the  judgment  for  a 
short  period,  that  he  might  file  a  bill  on  the  equity  side  of  the 
court,  alleging  that  he  had  mistaken  his  course  in  defending  the 
action  at  law,  and  being  advised  that  he  had  good  m'ounds  for 
equitable  relief,  he  was  about  to  file  a  bill  against  the  law 
ollicers  of  the  crown.  The  court  rejected  the  application  on 
the  grounds  that,  taking  the  application  as  made  in  the  suit  at 
law,  the  postca  could  not  be  stayed ;  that  treating  it  as  an  appli- 
cation in  equity,  there  was  no  suit  depending,  and  that  defendant 
had  not  shown  sufficient  ground  for  ecjuitable  relief;  and  scmhle 
that  his  grounds  of  equity  might  have  been  urged  by  him  at  law. 


(C)  Of  the  Manner  of  its  Proceedings. 
Page  467. 

57  G.3.  C.18.  BY  the  57  G.  3.  c.  18.  it  is  enacted,  that  the  Lord  Chief  Baron 
shall  have  power  to  hear  and  determine  all  causes,  matters,  and 
things  depending  in  the  court  as  a  court  of  equity;  and  in  case 
of  sickness  or  other  unavoidable  cause,  his  majesty  may  by 
warrant  appoint  any  other  baron  to  hear  and  determine  such 
causes,  matters,  and  things ;  the  said  chief  baron  or  baron  to  sit 
at  such  times  as  he  shall  appoint,  whether  the  rest  of  the  barons 
are  sitting  or  not ;  and  the  ilecrees  and  orders  of  such  chief  baron 
or  baron  to  be  deemed  decrees  and  orders  of  the  Court  of  Ex- 
chequer, Subject  only  to  be  reversed  by  the  House  of  Lords. 


COURT 
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COURT  OF  THE  CONSTABLE  AND 
EARL  MARSHAL. 

(B)  In  what  Cases  it  has   Jurisdiction. 

Piige  470. 

^pHOUGH  it  is  said  the  court  cannot  proceed  against  persons  Clarendon's 

for  bare  scandalous  words,  reflecting  on  the  honour  and  gen-  Lite, 
tility  of  families,  yet  in  the  time  of  Charles  the  First  it  is  repre- 
sented as  giving  more  damages  for  words  not  actionable  in  two 
days,  than  all  the  juries  at  JVcstminster  during  the  term  and  the 
sittings  after. 

Though  the  statute  13  R.  2.  c.  2.  (p.  ^TO.)  defined  the  juris-  Rot.  Pari, 
diction  of  the  court,   and  provided  that  if  any  complained  of  vol.3.  550. 
being  impleaded   there   for  matter  triable  at  common  law,  he  m^j  a.'  3  *' 
should  have  a  priv}-  seal  to  the  constable  to  surcease  till  it  were  224.     '^ 
discussed  by  the  king's  council,  the  abuses  of  its  jurisdiction 
were  not  immediately  prevented.    In  the  case  o^  Bennett  Wilman, 
in  the  5  H.  4.,  on  petition,  the  lord  the  king,  by  the  advice  and 
assent  of  the  lords  in  parliament,  granted  that  the  said  Bennett 
should  be  treated  according  to  the  statutes  and  common  law  of 
England,  notwithstanding  any  commission  to   the  contrary   or 
accusation  against  him,  made  before  the  constable  and  marshal ; 
and  a  writ  was  sent  to  the  justices  of  the  King's  Bench,  with  a 
copy  of  this  article  from  the  roll  of  parliament,  directing  them  to 
proceed  as  they  should  see  fit,  according  to  the  laws  and  customs 
of  England. 

Hume  (Hist.  c.  22.)  adduces   the  patent  of  high   constable,   Hume's  Hist, 
granted  to  Earl  Rivers  by  Ed-ward  the  Fourth,  to  prove  the  ar-  c.  22.  4  Inst, 
bitrary  nature  of  the  office;  but  Lord  Coi(e  pronounces  this  to  be   i27.Hallam^,3. 
a  most  irregular  precedent  (4  Inst.  127.),  and  not  to  be  drawn  i,utod'^227^  * 
into  example ;  though  after  all,  its  terms  do  not  seem  so  sub-  Amos's  For- 
versive   of  constitutional  trial    as   Hume  supposes,  jurisdiction  tescue,  p.ii5. 
being  given  over  causes  qucc  in  curia  constahularii  Anglice  ab  "P^"'    ^^^  ^.''" 
ant i quo,  viz.  donmii  Gulielmi  Conquestoris  proge?iitoris  regis,  seu  com-t'^^Reeves' 
aliquo  tempore  citra,  tractari,  audiri,  examinari,  et  decidi  consue-  Hist.  Edw.  3. 
verunty  sen  dejure  debuerunt  sive  debent,  et  diversa  alia  perperam.  Rich.  2.   Run- 
These  are  expressed,  though  not  very  perspicuously,   in  the  u'f^,"'^^ 
statute  13  R.  2.  c.  2.  Latl-P  40.' 

Madd.  Excheq.  p.  27.  Spelman's  Gloss.  Voc.  Constabularies.  Cotton's  Posthum.  64.  Harg. 
Sta.  Tri.  11.  p.  124.  There  is  no  record  of  cases  in  the  Court  of  Chivalry  :  Rushworth,  who 
had  kept  an  account  of  them,  lobt  his  notes  by  lending  them  to  a  person  who  never  returned 
them.     Amos's  Fort.  p.  116. 


OF 
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OF  THE  COURT  OF  THE  JUSTICES  OF 
ASSISE  AND  NISI  PRIUS. 

Page  475. 

3  G.4.  c.  10.  TJY  a  late  act  of  parliament,  whenever  it  shall  happen  that  the 
commissions,  under  which  the  judges  sit  upon  their  circuits, 
shall  not  be  opened  and  read  in  the  presence  of  one  of  the  quo- 
rum commissioners,  at  any  place  specified  for  holding  the  assizes, 
on  the  very  day  appointed  for  such  purpose,  it  shall  and  may  be 
lawful  to  open  and  read  the  same,  in  the  presence  of  one  of  the 
quorum  commissioners  therein  named,  on  the  following  day ;  or 
if  such  following  day  shall  be  a  Sunday  or  any  other  day  of 
public  rest,  then  on  the  succeeding  day :  and  sucii  opening  and 
reading  thereof  shall  be  as  effectual,  to  all  intents  and  purposes, 
as  if  the  same  had  been  opened  and  read  in  the  presence  of  one 
of  the  quorum  commissioners,  on  the  very  day  appointed  for 
that  purpose,  and  shall  be  deemed  and  taken  to  be  an  opening 
and  reading  thereof  on  the  day  for  that  purpose  appointed;  and 
all  records  and  other  proceedings,  under  or  relating  to  any  com- 
mission, which  may  be  opened  and  i*ead  by  virtue  of  that  act, 
shall  and  may  be  drawn  up,  entered,  and  made  out,  under  the 
same  date  and  in  the  same  form,  in  all  respects,  as  if  such  com- 
mission had  been  opened  and  read  on  the  day  originally  ap- 
pointed for  that  purpose,  provided  that  the  judges  and  quorum 
commissioners  are  directed  and  required  to  have  sucli  connnis- 
sions  opened  and  read  on  the  very  tlays  appointed  lor  that 
purpose,  unless  the  same  shall  be  |)revented  by  the  pressure  of 
business  elsewhere,  or  by  some  unforeseen  cause  or  accident. 


ECCLESIASTICAL  COURTS. 

(D)  In  wliat  Cases  these  Courts  have  Jurisdiction. 

Page  489. 

Gilbert  V  A   PAUISIIIONEIl  exhibited    articles    against   the    church- 

Buzzard,  wardens  of  .S7.  /ln(lrL"ii:''s,  I lolborn^    for  refusing  to  bury  his 

sHagg. Cons,    ^yif^  in  an  iron  coffin,  and  the  churchwardens  insisted  that,  from 
?'prfrn—      ^'^^  smallncss  of  the  burying  ground,  and  the  populousness  of 
3  Fill  .    .oo  .  ^j^^  papiyli^  it  would  occasion  great  expense  and  inconvenience  if 
nil   parishioners  insisted  on   being   buried  in  such  coffins.     Sir 
IVillimn  Scott,  after  full   argument,  in  a  learned  and  luminous 
jud<nnent,  decided  that  such   coffins  could  only  he  admitted  on 
"on  payment  of  an  increased  rate  of  fees  to  the  parish. 
Watson  V  'i '^^  Consistory  Court,  by  its  chancellor,   lias  power  to  sus- 

Tli'orp,  1  Pliill-  pend  an  incumbent,  ab  cfjicio  ct  hcmjicio,  fi-oin  performing  the 
R.  269.  functions  of  his  office,  and  receiving  the  profits  of  his  living,  for 

Stone's  Case,     ip,,„(),.^^l  conduct ;  and  may  deprive  tor  doctrines  contrary  to  the 
1  Adams    .       J^^.^i^.l^.s  of  the  church,  the  bishop  passing  sentence. 

Ine 
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The  court  may  temporarily  suspend  him  also  for  altering  or  Newlwry  v. 
omittinff  parts  of  the  church  service,  Goodwin, 

1  Phill.  U.  2fi2. 
And    may   suspend   a   parishioner   ab  mgrcssn   ecclcst'cc,    for  g  Phill.  R.  295. 
brawHng  in  the  chancel  of  the  church. 

The  ecclesiastical  courts  have  jurisdiction  to  try  questions  of  DqI\q  v.  Mas- 
simony.  tcrs,.3Piiill.'R- 

171.,  and  cases  there  cited. 

A  minister  of  the  Church  of  England  cannot  by  law  refuse  to  Kemp  v. 
bury  the  child  of  a  dissenter,  and  if  he  do,  it  is  a  subject  for  Wickes, 
a  proceecHng  against  him  in  the  Ecclesiastical  Court.  sPhill.ll.  264. 

The  Ecclesiastical  Court  has  no  jurisdiction  over  a  royal  will  In  the  goods 
of  a  deceased  sovereign  of  England,  in  which   no  executors  arc  otWingGcorge 
named,  and  where  the  reigning  sovereign  has  succeeded  in  right  ^i  055 
of  his  crown  to  all  the  goods  of  the  deceased,  and  a  proceeding 
by  a  legatee  against  the  king's  proctor  to  obtain  probate  is  not 
sustainable. 

(See  the  10  G.  4.  c.  53.  regulating  the  duties,  salaries,  and  emo- 
luments of  the  officers,  clerks,  &c.  of  the  Ecclesiastical  Courts.) 

OF  THE  COURT  OF  ADMIRALTY. 

(A)  To  what  Cases  the  Jurisdiction  of  the  Admiralty 

is  confined. 

Page  496. 

A    PIECE  of  land  grown  up  by  accretion  of  soil  from  the  sea  The  King  v. 
belongs  to  the  lord  of  the  soil   as  a  gradual   and   imper-  I^ord  Yarlio- 
ceptible  increment,  and  not  to  the  king  as  derelict,  if  the  in-  ^ou<^h,3  Bam, 
crement  has  been  so  slow  as  to  be   imperceptible   in  its  daily 
progress,  though  clearly  perceptible  after  a  lapse  of  years. 

(As  to  the  boundary  between  the  corpus  comitatus  and  the  high 
seas,  see  tit.  "  Piuacy,"  Vol.  VI.) 

(E)  By  what  Law  it  proceeds,   and  the  Form  of  such 
Proceedings. 

Page  505. 

WHEN  two  powers  are  at  war,  they  have  a  right  to  make  Report  of  the 

prizes  of  the  ships,  jjoods,  and  effects  of  each  other  upon  the  J^'^'yc  of  the 

1-1  I     .  •     ii  i        r  *i  1  Preiogative 

jiigh  seas:  whatever  is  the  property  or  the  enemy  may  be  ac-  Court  of  the 

quired  by  capture  at  sea,  but  the  property  of  a  friend  cannot  be  Advocate- 
taken,  provided  he  observes  his  neutrality.  General  and 

Attorney  and 
Solicitor-General,  in  answer  to  the  Prussian  men\orial  and  Exposition  des  Mol'ifs,  &c.  in  1 752, 
concerning  neutral  ships.  Collect.  Jurid.  13.5.  This  admirable  paper  was  principally  the  work 
of  Mr.  Miu-ray  the  Solicitor-General,  and  has  always  been  held  in  high  estimation,  as  correctly 
laying  down  the  principles  of  the  law  of  nations  as  "to  capture  of  neutral  ships.  Vattel  calls  it 
an  excellent  piece  on  the  law  of  nations.  Vattel,  Droit  de  Gens,  1.  2.  c.  7.  §  84.  ;  and  Mon- 
tesquieu says  it  was  a  r^ponsc  sans  r/plique.    Letters,  5  March  175.5. 

Hence  the  law  of  nations  has  established,  that  the  goods  of 
Vol.  11.  3  K  an 
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an  enemy  on  board  the  ship  of  a  friend  may  be  taken  ;  that  the 
lawful  goods  of  a  friend  on  board  the  ship  of  an  enemy  ought  to 
be  restored  ;  that  contraband  goods  going  to  the  enemy,  though 
th.e  property  of  a  friend,  may  be  taken  as  prize,  because  sup- 
plying the  enemy  with  what  enables  bini  better  to  carry  on  the 
war,  is  a  departure  from  neutrality.  By  the  maritime  law  of 
nations,  universally  and  immemorially  received,  there  is  an 
established  method  of  determination  whether  the  capture  be,  or 
be  not,  lawful  prize. 

Before  the  ship  or  goods  can  be  disposed  of  by  the  captor, 
there  must  be  a  regular  judicial  proceeding,  wherein  botii  parties 
may  be  heard,  and  condemnation  thereupon  as  prize  in  a  Court 
of  Admiralty,  judging  by  the  law  of  nations  and  treaties. 

The  proper  and  regular  court  for  these  condenmations,  is  the 

court  of  that  state  to  whom  the  captor  belongs.     The  evidence 

to  acquit  or  condemn,  with  or  without  costs  or  damages,  must,  ii> 

the   first  instance,  come   merely  from  the  ship  taken,  viz.  the 

papers  on  board,  and  the  examination  on   oath  of  the  master 

and  other  principal  officers  ;  for  which  purpose  there  are  officers 

of  admiralty  in  all  the  considerable  sea-ports  of  every  maritime 

power    at   war,   to  examine   the    caj)tains  and    other    principal 

officers  of  every  ship  brougiit  in  as  prize,  upon  general  and  im- 

(«)  Sec  the        jiartial   interrogatories,  [a)     If  there  do  not  aj^pear  from  thence 

standin^r  inter-  ground  to  condemn  as  enemies'  property,  or  contraband   goods 

be^cxhi'lTtcd      ^"'"^  ^°  ^^^  enemy,  there  must  be  an  acquittal,  unless  from  the 

on  behalf  of      aforesaid  evidence  the  property  shall  appear  so  doubtful,  that  it 

the  kinf;  to        is  reasonable  to  go  into  the  further  proof  thereof.     A  chiiui  of 

'^^"""^"1^''^'  f  '^^'P^  f>'"  goods  must  be  supjiorted  by  the  oath  of  somebody,  at 

Ihinfcl';. ,„!)*-?<,    ^'^'^^^^  '^   to   belief.     Tiie   law   of  nations   requires   good   tiiith ; 

prizes.    1  Rob.  t"ereiore  every  snip  nmst  be  provideil  with  complete  and  genume 

Ad.  11.38).        papers,  and  the  master,  at  least,  should  be  privy  to  the  truth  of 

the  transaction.     To  enforce   these  rules,   if  there  be  false  or 

colouiable   papers,  if  any  })apers  be  thrown   overboard,  if  the 

,^  „  master  and  officers  examined   ///  jncejiaratorio  grossly  prevari- 

lietwecn  'Ku"-    ^^^^i  '^  proper  ship's  papers  be  not  on  board,  or  if  the  master 

/am/ and  IIol-    and  crew  cannot  say  whether  the  ship  or  cargo  be  the  property 

'k"^  '"^''  of  a  friend  or  enemy,  the  law  of  nations  allows,  according  to  the 

e  .   66S,  art.  difltrent  degrees  of  misbehaviour  or  suspicion,   arisiny;  i'rom  the 

England  ami      ^'^idt  of  the  ship  taken,  and  other  circumstances  of  the  case,  costs 

France,  24tli      to  be  })aid,   or   not  to  be  received  by  the  claimant  in   case  of 

Fil).\677;        acquittal  and   restitution.     On   the   other  hand,  if  a  seizure  is 

u'U^Pucuvci'    '"^^'^^  without   probable   cause,  the   captor  is   adjudged  to  pay 

France  and        Costs  and  damages,  for  which  purpose  all  privateers  are  obliged 

Holland,  is'ji,   to  give  security  for  their  good    behaviour;  and  this  is  referred 

art.  50.  to,  and  expressly  stipulated,  by  many  treaties.  (/^ 

Though  from  the  ship's  papers,  and  the  preparatory  ex- 
aminations, the  property  do  not  sufficiently  appear  to  be  neutral, 
the  claimant  is  often  indulged  with  time  to  send  over  affidavits  to 
sup})ly  that  defect;  if  he  will  not  shew  the  pioperty  by  sufficient 
affidavits  to  l)e  neutral,  it  is  presumed  lo  belong  to  the  enemy. 

When 
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When  the  property  appears  from  evidence  not  on  board  the  ship, 
the  captor  is  justified  in  bringing  lier  in,  and  excused  paying 
costs,  because  he  is  not  in  fault;  or,  according  to  the  circum- 
stances of  the  case,  may  be  justly  entitled  to  receive  his  costs. 

If  the  sentence  of  the  Court  of  Admiralty  is  thought  erro- 
neous, there  is  in  every  maritime  country  a  superior  court  of 
review,  consisting  of  the  most  considerable  persons,  to  which 
the  parties  who  think  themselves  aggrieved  may  appeal ;  and 
this  superior  court  judges  by  the  same  rule  which  governs 
the  Court  of  Admiralty,  viz.  the  law  of  nations,  and  the  treaties 
subsisting  with  that  neutral  power  whose  subject  is  a  party  before 
them. 

If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  (a)  Seethe 
of  the  sentence  by  the  parties  themselves,  and  conclusive.     This  treaties  re- 
manner  of  trial  and  adjudication  is  supported,  alluded  to,  and  j  ""'^j  ^^y 
enforced  by  many  treaties,  {a)     In  this  method  all  captures  at  ^~-^[ 
sea  were  tried  during  the  last  war  by  Great  Britain,  France, 
and  Spain,  and  submitted  to  by  neutral  powers.     In  this  method, 
by  courts  of  admiralty  acting  according  to  the  law  of  nations 
and  particular  treaties,  all  captures  at  sea  have  immemorially 
been  judged  of  in  every  country  in  Europe.     Any  other  method 
of  trial  would  be  manifestly  unjust,  absurd,  and  impracticable. 

Though  the  law  of  nations  be  the  general  rule,  yet  it  may,  by 
mutual  agreement  between  two  powers,  be  varied  or  departed 
from  ;  and  where  there  is  an  alteration  or  exception  introduced 
by  particular  treaties,  that  is  the  law  between  the  parties  to  the 
treaty ;  and  the  law  of  nations  only  governs  so  far  as  it  is  not 
derogated  from  by  the  treaty.  Thus,  by  the  law  of  nations, 
where  two  powers  are  at  war,  all  ships  are  liable  to  be  stopped 
and  examined  to  whom  they  belong,  and  whether  they  are  car- 
rying contraband  goods  to  the  enemy ;  but  particular  treaties 
have  enjoined  a  less  degree  of  search,  on  the  faith  of  producing 
solemn  passports  and  formal  evidences  of  property  duly  attested. 
Particular  treaties  too  have  inverted  the  rule  of  the  law  of 
nations,  and  by  agreement  declared  the  goods  of  a  friend  on 
board  the  ship  of  an  enemy  to  be  prize,  and  the  goods  of  an 
enemy  on  board  the  ship  of  a  friend  to  be  free,  as  appears  from 
the  treaties  already  mentioned,  and  many  others.  So,  likewise,  by 
particular  treaties,  some  goods  reputed  contraband  by  the  law  of 
nations,  are  declared  free.  If  a  subject  of  the  King  of  Prussia 
is  injured  by,  or  has  a  demand  upon  any  person  here,  he  ought 
to  apply  to  his  majesty's  courts  of  justice,  which  are  equally 
open  and  indifferent  to  foreigner  or  native.  So,  vice  versa,  if  a 
subject  here  is  wronged  by  a  person  living  in  the  dominions  of 
his  Prussian  majesty,  he  ought  to  apply  for  redress  in  the  king 
of  Prussia's  courts  of  justice.  If  the  matter  of  complaint  be  a 
capture  at  sea  during  the  war,  and  the  question  relative  to  prize, 
he  ought  to  apply  to  the  judicatures  established  to  try  these 
questions. 

The  law  of  nations,  founded  upon  justice,  equity,  convenience, 

3  K  2  and 
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and  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does 
not  allow  of  re})risals,  except  in  case  of  violent  injuries  directed 
or  supported  by  the  state,  and  justice  absolutely  denied  m  re 
minime  duhia  by  all  the  tribunals,  and  afterwards  by  the  prince. 
Where  the  judges  are  left  free,  and  give  sentence  according  to 
their  conscience,  though  it  should  be  erroneous,  that  would  be 
no  ground  for  reprisals.  I'pon  doubtful  questions,  ditFerent 
men  think  and  judge  differently,  and  all  a  friend  can  desire  is, 
tliat  justice  shall  be  impartially  administered  to  him,  as  it  is  to 
tlie  subjects  of  that  prince  in  whose  courts  the  matter  is  tried. 
CaseofFlad  A   court  of  prize  must,  according  to  the  law  and  usage  of 

Oyen,  I  Adm.  nations,  sit  in  the  belligerent  country;  and  a  court  established 
lock  V  Rock-"  ^^y  ^"^  ^^  ^^^  belligerents  in  a  neutral  state,  is  not  to  be  recog- 
wood,  8  Term    nizcd  as  a  legal  court,  or  its  sentences  respected. 

K.  270. 

Viniiantia,  -An  enemy's  vessel,  only  ostensibly  transferred,  and  remaining 

1  Rob.  R.  1.  in  the  enemy's  trade,  is  liable  to  seizure  and  condemnation.  If 
The  Emdcn,  there  is  nothing  special  or  particular  in  the  conduct  of  the  vessel, 
her  national  character  is  determined  by  the  residence  of  the 
owner;  but  the  traffic  in  which  the  ship  is  engaged,  and  the 
mode  and  circumstances  of  it,  may  stamp  on  her  another  cha- 
racter. 
Endraught,  Sx<:i/zc7-la)id  and  other   interior  countries   are   allowed,   from 

/'J-  ^?'."'  necessity,  to  export  and  import  through  an  enemy's  ports;  but 
1  liob  if "31*     ^^''^^  proof  of  property  is   required ;    and    in   tloubtful    cases, 

orders  and  payment  for  the  property  must  be  proved. 

The  Santa  The  law  o^  Ijt/iilaful,  as  to  confiscating  or  restoring  the  pro- 

C'niz,  1  Rob.      perty  of  allies  recajHured,   is  founded  on  reciprocity ;   it  adopts 

the  rule  of  the  country  to  which  the  claimant  belongs.     Our 

maritime  law  having  adopted  the  liberal  principle  of  restitution, 

on  salvage,  of  recaptured  property  of  its  own  subjects,  gives  its 

allies  the  benefit  of  this  rule,  till  it  appears  that  the  ally  acts 

otherwise  towards  Btilis/i  property. 

Frederic,  A  ship  coining  out  of  a  blockaded  port  '\s  prima  facie  liable  to 

Jd.  85.  seizure ;  and  to  obtain  release,  the  claimant  must  satisfactorily 

prove  the  innocency  of  his  intention. 
Vrow  Judith,          Persons  entering  a  port  under  a  blockade  dc  facto  not  puli- 
^^-  ^^^-  licly  proclaimed,  aie  entitletl  to  some  kind  of  warning;  aliter  if 

coming  out,  for  then  the  existence  of  the  blockade  dc  facto  must 
be  known. 
Spesand  Irene,        A  vessel  is  not  allowed  to  come  to  the  mouth  of  a  blockaded 
5l{ob.  R.  77.     poi't  to  make  enquiry  whether  the  blockade  has  ceased  or  not. 
Shepherdess,  In  general,  the  clearing  out  for  a  blockaded  port  is  a  breach 

Id.  262.  of  blockade;  but  in  regard  to  the  convenience  of  counnerce,  and 

the  great  distance,  the  court  has  allowed  American  vessels  to 
clear  out,  conditionally,  for  a  blockaded  port,  subject  to  en- 
quiries as  to  the  continuance  of  the  blockade;  but  such  enquiries 
shoidd  be  made  in  the  blockading^  not  in  the  blockaded  country. 
If  a  master,  after  warning  ol'  the  blockade,  obstinately  per- 
severe in  the  course  to  the  port,  the  court  cannot  receive  an 
excuse  oi'  intoxication. 

A  com- 
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A  commander  of  an  expedition  may  impose  a  valid  blockade,  Tho  Rolla, 
though  without  orders  from  his  government;  and  though  the  eRob.  R. 564. 
notification  of  it  ought  properly  to  be  made  to  neutral  states, 
yet  where  this  was  not  practicable,  a  notification  to  the  hostile 
governor  of  the  blockaded  port  was  held  valid. 

The  raising  of  a  blockade  by  a  superior  force  is  a  total  de-  Tl»e  IIoflTnung, 
feasance  of  its  operations,   and  notification  of  its   renewal  is  ^J-^^^- 
necessary. 

A  vessel  having  violated  a  blockade  inwards  is  liable  to  cap- 
ture on  her  return  voyage. 

And  a  vessel,  blockaded  in  a  port,  coming  out  with  permis-  Cliristbns- 
sion  to  go  to  a  neutral  port,  and  which  violates  the  permission,  berg  Id.  376. 
and  unloads  in  an  enemy's  port,  is  liable  to  capture  on  coming 
out ;  but  the  fraudulent  evasion  only  affects  the  next  immediate 
voyage. 

A  neutral  vessel  cannot  enter  a  hostile  port  in  ballast.  Comet, 

Edwards's  Ad.  R..~2.    See  Collect.  Marit-  part  i.  p. 66. 

It  is  no  breach  of  blockade  fairly  to  put  into  an  enemy's  port  Cliarlotta, 
under  real  stress  of  weather:  the  coming  out  of  such  port  with  a  ^^^'wards  R. 
cargo  undelivered,  is  not  conclusive  as  to  bo?ia  fides  in  going 
into  it. 

It  is  no  excuse  that  the  ship  goes  into  the  blockaded  port  to  Arthur,  Id, 
procure  a  pilot  for  another  port.  ^'^'^' 

In  1665,  orders  were  made  in  council,  declaring  the  rights  of  i  Rob.  R.231.; 
the  Lord  High  Admiral,  under  grants  of  the  crown,  to  certain  ""^^  see  The 
captured  vessels  which  now  form  a  part  of  the  droits  of  ad-  ^^^'^^^^c^'  ^^^ 
miralty.  These  orders  declare,  that  all  ships  and  goods  of  ene- 
mies coming  to  any  port,  creek,  or  I'oad  o^ Englaiid  or  h  eland  by 
stress  of  weather,  or  accident,  or  mistake  of  port,  or  ignorance, 
not  knowing  of  the  war,  belong  to  the  Lord  High  Admiral ;  but 
such  as  shall  voluntarily  come  in,  either  men  of  war  or  mer- 
chantmen, upon  revolt  from  the  enemy,  and  such  as  shall  be 
driven  in  and  foi'ced  in  port  by  the  king's  men  of  war,  and  also 
ships  seized  in  ports,  creeks,  or  roads  of  this  kingdom  or  of 
Ireland^  before  declaration  of  war,  or  reprisals,  belong  to  his 
majesty.  2d,  That  all  enemies'  ships  and  goods  casually  met  at 
sea,  and  seized  by  any  vessel  not  commissionated,  do  belong  to 
the  admiral.  3d,  That  salvage  belongs  to  the  admiral  for  ships 
rescued.  4th,  That  all  ships  forsaken  by  the  company  belonging 
to  them  are  the  admiral's,  unless  a  ship  commissionated  have 
given  the  occasion  to  such  dereliction,  and  the  ship  so  left  be 
seized  by  such  ship  pursuing,  or  by  some  other  ship  commis- 
sionated, then  in  company  and  in  pursuit  of  the  enemy;  and  the 
like  is  to  be  understood  of  any  goods  thrown  out  of  any  ship 
pursued. 

All  prize  originally  and  properly  belongs  to  the  state ;  and  The  Melo- 
individuals  can  only  derive  title  to  it  under  commissions  granted  r"'i"e>  5  Rot 
to  them  from  the  admiralty,  or  under  the  proclamation  at  the  j'^  gaa. 
commencement  of  war  and  the  prize  acts.     Prize  taken  by  non- 
commissioned persons  is  given  as  above  to  the  Lord  Lligh  Ad- 
miral ;  consequently,  a  capture  made  by  a  cutter  fitted  out  by  a 
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captain  of  a  man  of  war,  and  manned  from   his  own  ship,  but 
without  a  commission  or  authority  from  the  admiralty,  is  a  droit 
of  the  admiralty,  and  does  not  come  to  the  man  of  war;  and 
there  is  no  distinction  as  to  the  practice  in  the  IVest  Indies. 
Foltina,  iDod-       A  ship,  seized  in  the  harbour  of  Heligolatid,  which  had  been 
son  s  R.  450.     previously   conquered    and    possessed    by   British    forces,   con- 
demned as  a  droit  of  admiralty  within  the  grant,  althougli  the 
island  was  not  then  confirmed   to  Great  Britain  by  a  treaty  of 
peace. 
Jonge  Tobias,        If  contraband  articles  on  boanl  a  ship  do  not  belong  to  the 
1  Rob.  R.  329.  ship  owner,  they  will  not  carry  with  them  the  condemnation  of 
the  ship,  but  only  a  forfeiture  of  freight;  but  if  they  belong  to 
the  ship-owner  they  affect  the  ship. 
Sarah  Chris-  Tar  and  pitch  are  contraband ;  provisions  are  not  now  held 

Una,  Id.  242.     g^^  unless  under  particular  circumstances  :  not  so  if  the  growth 
of  the  country  exporting ;  less  strictly  held  if  in  an  unmanufac- 
tured state  than  if  prepared. 
Jonge  Marga-         And  there  is  a  great  distinction  between  articles  supplied  for 
retha,  /'^•194.;  \\^q   ordinary   use   of  life   and    those   probably   destined    for    a 

Pnrip..M„i,f^  military  use.  Cheeses  carried  to  Brest  from  Amsterdam  by  a 
r>nuraiit;nt,  i"    i  •      i     i  i  i         i 

Id.  25.  The       neutral  ship  lield  contraband. 

Edward,  4  Id.  68.    The  Charlotte,  5  Id.  275.    The  Zekler,  G  Id.  95.    The  Ranger,  Id.  125. 

'^n**K*  p'^"'^*  The  Court  of  Admiralty  will  exercise  a  jurisdiction  over  a 
foreign  ship  rescued  from  the  enemy,  if  there  is  any  British 
subject  concerned  in  the  rescue,  who  prays  to  be  rewarded  here. 
War  Onskan,  According  to  the  modern  practice  of  the  law  of  nations, 
Tlio"n  uit^ 's^  salvage  has  not  been  usually  granted  on  delivery  of  neutral 
g /,/  '  property  from   die  enemy,   on   the  ground,   that  had  it  been 

carried  into  the  enemy's  port  the  maritime  court  would  imme- 
diately have  restored.  Exception  introduced  to  this  rule,  in 
conse(jiience  of  the  violent  and  lawless  proceedings  of  the  French 
prize  courts. 

The  Wight,  Salva'r,-  on  recapture  may  be  claimed  by  a  convoying  ship. 

3  Rob.  .-15.  /^  *  '  ^  J    a        t 

Dorothy  Fos-        Freight  is   liable  to  pay  salvage  when  the  voyage  is  com- 

ter,  6  Rob.  88.  menced  and  t);e  freight  is  in  course  of  bein<T  earned. 

Belle  Ell-  oalvage  cannot  be  claimed  by  a  king's  ship  for  rescuing  from 

wards's  R.  66.    ^'^^  enemy  a  hired  transport  employed  in  the  same  service. 

See  the  hirninoiis  and  masterly  series  of  decisions  pronounrcd  I)v  Sir  JViii.  Scott  on  the  intricate 
and  novel  qnestions  arising  in  the  late  war,  fully  rc|)orted  in  the  Reports  of  Robinson,  Edwards, 
and  Dodson.  See  also  the  docnnicnts  j)iil)lished  by  Dr.  Robinson  in  the  Collectanea  Maritinia, 
strongly  tending  to  shew  that  tiic  main  principles  of  prize  law  are  founded  on  immcniorial 
customs  of  the  sea,  and  are  as  binding  as  customs  of  a  municipal  nature,  and  defeasible  only 
between  those  who  have  grown  up  together,  ceding  and  contracting  rights  under  them  by 
mutual  renunciation  and  agreement. 

(Vide  statute  54  G.  3.  c.  9.'>.  for  the  regulations  for  payment 
of  navy  j)rize  money,  and  the  transmission  of  the  accounts  and 
payment  o!"  balances  to  Greenxdch  Hospital.) 
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I.  Of  the  County  Palatine  qf  Chester. 

Page  512. 

T^Y  1  Will.  4.  c.  70.  §  13.  it  is  enacted,  that  from  and  after  i\v.  4.  c.  to, 

the  commencement  of  this  act,  his  majesty's  writ  shall  be  $  i^. 
■directed  and  obeyed,  and  the  jurisdiction  of  his  majestj^'s  Comts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  respectively, 
and  of  the  several  Judges  and  Barons  thereof,  shall  extend  and 
be  exercised  over  and  within  the  county  of  Chester  ^w(S.  the  county 
of  the  city  of  C/?^5/e'r,  and  the  several  counties  in  JVales,  in  like 
manner  as  the  jurisdiction  of  such  courts  respectively  is  now 
€xercised  in  and  over  the  counties  in  England^  not  being  coun- 
ties palatine;  and  that  all  original  writs  to  be  issued  into  the 
said  several  counties  of  Chester.,  city  of  Chester,  and  Wales,  shall 
be  issued  by  the  cursitors  of  London  and  Middlesex,  and  the 
process  and  proceedings  thereon  shall  be  issued  by  and  trans- 
acted with  such  of  the  officers  of  the  several  Courts  of  Kind's 
Bench  and  Common  Pleas  as  shall  be  named  for  that  purpose 
by  the  Chief  Justices  of  such  courts  respectively,  each  naming 
for  his  own  court. 

And  by  §  14.  it  is  enacted,  that  all  the  power,  authority,  and  §  H. 

jurisdiction  of  his  majesty's  Court  of  Session  of  the  said  county 
palatine  of  Chester,  and  of  the  Judges  thereof,  and  of  his  ma- 
jesty's Court  of  Exchequer  of  the  said  county  palatine,  and  of 
the  Chamberlain  and  Vice-Chamberlain  thereof,  and  also  of  his 
Judges  and  Courts  of  Great  Sessions,  both  in  law  and  equity,  in 
the  principality  of  Wales,  shall  cease  and  determine  at  the  com- 
mencement of  this  act;  and  that  all  suits  then  depending  in  any 
of  the  said  courts,  if  in  equity,  shall  be  transferred,  with  all  the 
proceedings  thereon,  to  his  majesty's  Court  of  Chancery  or 
■Court  of  Exchequer,  as  the  plaintiff,  or  (in  default  of  his 
making  choice  before  the  last  day  of  Michaelmas  term)  as  any 
defendant  shall  think  fit ;  and  if  in  law,  to  the  Court  of  Exche- 
quer, there  to  be  dealt  with  and  decided  according  to  the  prac- 
tice of  those  courts  respectively,  or  of  the  courts  from  whence 
the  same  shall  be  transferred,  according  to  the  discretion  of  the 
court  to  which  the  same  shall  be  transferred  ;  which  court  shall, 
for  the  purpose  of  such  suits  only,  be  deemed  and  taken  to  have 
all  the  power  and  jurisdiction,  to  all  intents  and  purposes,  pos- 
sessed before  the  passing  of  this  act  by  the  court  from  whence 
such  suit  shall  be  removed. 

§   15.   Provided  always,  and   be   it  enacted,  that  nothing   in  \  15^ 

this  act  contained  shall  be  construed  to  abolish  or  affect  the 
obligations  and  duties,  or  the  jurisdiction  or  rights  now  law- 
fully imposed  upon,  performed,  or  claimed  and  exercised  by  the 
mayor  and  citizens  of  Chester,  in  the  courts  of  the  county  of  the 
city  of  Chester,  or  otherwise,  save  and  except  thtit  such  writs 
of  error,  or  false  judgment,  as  may  now,  by  any  charter  or  usage 
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of  tlie  said  corporation,  be  brought  upon  the  judgments  of  the 
said  courts  or  any  of  them,  before  any  of  the  courts  abolished 
by  tliis  act,  shall  hereafter  be  issued,  as  in  other  cases,  from 
inferior  courts,  and  be  returnable  into  his  majesty's  Court  of 
King's  Bench. 

^16,  §16.  And  be  it  further  enacted,  that  all  persons  who,  on  or 

before  the  passing  of  this  act,  shall  have  been  admitteel  as  attor- 
neys, and  shall  then  be  practising  in  any  of  the  Courts  of  Ses- 
sions or  Great  Sessions  in  the  county  palatine  of  Chester  or  m 
Wales  respectively,  shall  be  entitled,  upon  payment  of  one 
shilling,  to  have  their  names  entered  upon  a  roll  to  be  kept  for 
that  purpose  in  each  of  the  superior  courts  of  Westminster,  and 
thereupon  be  allowed  to  practise  in  such  courts  in  all  actions 
and  suits  against  persons  residing,  at  the  commencement  of  the 
suit,  within  the  county  of  Chester  or  principality  of  Wales ;  and 
that  all  persons  having  served  or  now  actually  serving  as  clerks 
to  such  attorney's,  under  articles,  and  who  would  otherwise  be 
entitled  to  be  admitted  as  attorneys  of  the  said  Courts  of  Great 
Sessions,  may,  on  or  before  the  expiration  of  six  months  after 
the  passing  of  this  act,  be  admitted  as  attorneys  of  the  said 
courts  of  Westminster,  for  the  purpose  of  practising  there,  in  the 
like  matters  only,  without  payment  of  any  greater  duty  than 
would  be  now  payable  by  law,  upon  their  admission  as  attorneys 
of  such  Courts  of  Cirreat  Sessions  respectively. 

§17.  §  17.   And  be  it  further  enacted,  that  all  attorneys  and  soli- 

citors now  actually  admitted  and  practising  in  any  of  the  said 
Courts  of  Session  or  Great  Sessions  may  be  admitted  as  attor- 
neys of  the  said  courts  at  Westininster,  in  like  manner  as  is  now 
or  may  be  hereafter  prescribed  for  the  admission  of  other  pei'- 
6ons  as  attorneys  therein,  upon  payment  of  such  sum  for  duty,  in 
addition  to  the  sum  already  paid  l)y  them  in  that  behalf,  as  shall, 
together  with  such  latter  sum,  amount  to  the  full  duty  required 
upon  admission  of  attorneys  in  the  said  courts  at  JVestmitistcr; 
and  tluit  all  persons  having  served  or  now  actually  serving 
under  articles,  as  clerks  to  such  attorneys  or  solicitors  of  any  of 
the  Courts  of  Session  or  Great  Sessions,  may,  at  the  expiration 
of  their  respective  times  of  service,  be  admitted  as  attorneys  of 
the  said  courts  at  Westminster,  in  like  manner  and  upon  payment 
of  the  like  duty  as  if  they  had  served  under  articles,  as  clerks 
to  attorneys  of  the  last-mentioned  courts. 

§18.  §18.   And   1)0  it  I'tnther  enacted,  that  any  jierson   who  shall 

have  been  duly  njipoirUcd  a  counnissioner  for  taking  allidavits, 
or  a  master  extraordinary  in  chancery  of  any  of  the  courts  abo- 
lished by  this  act,  shall,  upon  ])r()duciug  his  appointnieut  before 
the  proper  officer,  and  u{)on  the  payment  ot"  one  shilling,  be 
entitled  to  have  his  name  inserted  in  a  list,  to  be  kept  for  that 
purpose,  of  such  commissioners  or  masters  extraordinary,  as  the 
case  may  be;  and  to  exercise,  within  the  limits  of  his  existing 
commission  or  commissions,  the  same  |iower  and  authority,  and 
for  the  same  innj)oses,  as  if  his  commission  had  ibsucd  from  one 
of  his  n)ajestv's  courts  at  Westminster. 

$  19. 
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§  19.  And  be  it  further  enacted,  that  from  and  after  the  time  §  19. 

herein  appointed  for  the  commencement  of  this  act,  assizes  shall 
be  held  for  the  trial  and  despatch  of  all  matters,  criminal  and 
civil,  within  the  county  of  C/iesta-^  and  the  several  counties  and 
county  towns  in  the  principality  of  JVales,  under  and  by  virtue  of 
commissions  of  assize,  qi/er  and  terminer,  gaol  delivery,  and 
other  writs  and  commissions,  to  be  issued  in  like  manner  and 
form  as  hath  been  usual  for  the  counties  in  ILngland ;  and  all 
laws  and  statutes  now  in  force,  relating  to  the  execution  of  such 
commissions,  when  issued  for  counties  in  England,  shall  extend 
and  be  applied  to  the  execution  of  the  commissions  issued  for 
the  county  of  Chester  and  the  counties  of  Wales,  under  the 
authority  of  this  act. 

§20.  And  be  it  further  enacted,  that,  until  it  shall  be  other-  §20. 

wise  provided  by  law,  one  of  the  two  judges  appointed  to  hold 
the  sessions  of  assize,  under  his  majesty's  commission,  within  the 
county  of  Chester  and  principality  of  Wales,  shall,  in  such  order 
and  at  such  times  as  they  shall  appoint,  proceed  to  hold  such 
assize  at  the  several  places  where  the  same  have  heretofore  been 
most  usually  held  within  Sonth  Wales ;  and  the  other  of  such 
judges  shall  proceed  to  hold  such  assizes  at  the  several  places 
where  the  same  have  heretofore  been  most  usually  held  in  North 
Wales :  and  both  of  such  judges  shall  hold  the  assizes  in  and 
for  the  county  of  Chester,  in  like  manner  as  in  other  counties 
of  England. 

§  28.  And  be  it  further  enacted,  that  upon  all   fines,  which  §  28. 

now  are  or  before  the  commencement  of  this  act  shall  be  duly 
acknowledged  in  Chester  or  Wales,  proclamation  may  be  made 
at  the  successive  assizes,  to  be  holden  under  his  majesty's  com- 
mission within  the  county  of  Chester  and  principality  of  Wales, 
before  any  judge  of  such  assize,  during  the  continuance  of  such 
his  commission,  in  the  same  manner  and  form,  and  with  the 
same  force  and  effect,  as  if  the  same  had  been  proclaimed  before 
the  justices  of  Chester  sin(\  Wales,  or  any  of  them;  any  law  or 
usage  to  the  contrary  notwithstanding. 

§  29.  And  be  it  further  enacted,  that  all  fines  and  recoveries  §  29. 

to  be  levied  and  suffered  after  the  commencement  of  this  act, 
of  lands,  tenements,  or  hereditaments,  in  the  county  of  Chester, 
or  county  of  the  city  of  Chester,  or  principality  of  Wales,  shall 
be  levied  and  suffered  in  such  and  the  like  manner;  and  the 
same  officers  shall  be  employed  therein  as  in  the  case  of  fines 
and  recoveries  now  levied  or  suffered  of  lands,  tenements,  or 
hereditaments  in  any  county  of  England,  not  being  a  county 
palatine." 
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OF  THE  COURT  OF  COMMISSIONERS 
OF  SEWERS. 

Page  539. 

TJPON  the  construction  of  the  23  H.  8.  c.  5.  and  the  3  &  4 
Ed.  6.  c.  8.,  it  has  been  decided,  that  a  tenement  situate  in 
the  king's  dock  yard,  deriving  a  benefit  from  the  public  sewers, 
and  occupied  by  an  officer  of  government  who  pays  no  rent,  is 
liable  to  be  rated  to  the  sewers. 

The  commissioners  cannot  assess  a  person  in  respect  of  drains 
falling  into  a  great  sewer,  if  the  level  of  the  drains  is  so  much 
above  the  sewer  that  the  stopping  of  the  sewer  cannot  possibly 
throw  the  water  back  so  as  to  injure  his  premises,  and  if  he  is 
not  benefited  by  the  works  or  the  sewer. 

The  owner  of  land  in  a  level,  who  is  bound  to  repair  a  sea- 
wall, cannot  call  on  the  other  landowners  in  the  level  to  con- 
tribute, although  the  injury  has  arisen  by  an  extraordinary  tide 
and  tempest,  unless  the  damage  has  been  sustained  without  his 
default. 

If  a  sea-wall,  which  the  owners  of  particular  lands  are  bound 
to  repair,  be  destroyed  without  default  in  the  owners,  the  com- 
missioners may  order  a  new  one  at  the  expense  of  the  whole 
level. 

The  decree  of  commissioners  of  sewers  is  not  conclusive 
against  a  party  residing  within  the  district  over  which  they 
preside ;  but  he  may  dispute  the  grounds  of  it  in  an  action  of 
trespass. 

A  local  act  enacting  that,  for  the  better  and  more  clTeclual 
execution  of  the  act,  all  lanils  within  a  certain  district,  (pre- 
viously within  the  jurisdiction  of  the  commissioners,)  and  the 
works,  drains,  and  sewers  thereof,  should  be  subject  only  to  the 
control  and  jurisdiction  of  local  commissioners  thereby  aj)p()inted, 
does  not  discharge  the  district  from  liability  to  serve  on  juries  at 
the  sessions  of  sewers,  without  an  express  provision. 

A  presentment  made  by  a  standing  jury,  constituted  according 
to  ancient  usage,  originally  returned  by  tlie  sheriff  at  the  com- 
mencement of  every  new  commission  of  sewers,  from  certain 
parishes  or  districts,  comj)oscd  of  landowners  there  interested  in 
disclaiming  the  general  charges  of  the  level,  which  jurymen 
generally  acted  for  life,  and  only  the  foreman  of  which  was 
summoned  by  the  sheriff,  which  foreman  convened  the  said 
jurymen,  is  illegal  and  void. 

Where  bricklayers,  employed  by  commissioners  of  sewers  to 
repair  a  public  road,  performed  the  work  in  such  a  manner  as 
to  occasion  a  damage  to  a  neighbouring  house,  they  were  held 
liable  to  an  action,  altiiough  the  work  appeared  to  be  skilfully 
performed. 

Commissioners  of  sewers  have  not  such  a  possession  in  their 
works  as  to  enable  them  to  maintain  trespass. 

.  OO'J. 

CUSTOMS. 
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CUSTOMS. 

(C)  Of  sucli  Customs  as  are  against  the  Rules  of  the 
Common  Law,  yet,  not  being  unreasonable  in  them- 
selves, are  good,  and,  from  the  convenience  of 
them,  bind  in  particular  places. 

Page  566. 

A    CUSTOM  for   the  churchwardens   of  a  parish  to  set  up   Beckwith  v. 

monuments,  c^r.  in  a  church,  without  consent  either  of  the  Harding, 
rector  or  the  ordinary,  is  illegal.  508^^^"'        ' 

A  custom,  that  the  owners  of  ancient  messuages,  ^r.  within  a  Clarkson  v. 
manor  have  had  assigned  to  them,  by  the  moss-reeve,  certain   5^j?^f,^^{'^*^' 
portions  of  the  common,  to  be  held  by  them  in  severalty,  for  412.  n. 
difffrinc:  turves,  Src.  called  moss-dales,  and  have  enclosed  and 
improved  such  moss-dales,  (after  clearing  them  of  turves  J  and 
held  them  so  enclosed  in  severalty  discharged  from  all  right  of 
common,  is  good  in  law. 

A  custom  in   a  borough,  forming  a  portion  of  a  parish,  to  Rex  v.  Gor- 
appoint  separate   churchwardens  and  overseers,  and  make  se-  ^"'  ^  ^Atn. 
parate  rates  for  the  borough  and  for  that  portion  of  the  parish 
without  the  borough,  was  holden  invalid. 

A  custom  that  none  but  a  freeman,  or  the  widow  or  partner  Mayor  of 
of  a  freeman,  should  sell  by  retail  in  a  city  or  the  suburbs,  is  X^^'^^'j^^'" 
valid  m  law.  ^  &A.459. 

An  usage  of  trade  cannot  be  set  up  in  contravention  of  an  Yates  v.  Pym, 
express  contract ;  therefore,  where  A.  agrees  with  B.  to  buy  a  6  Taunt.  446. 
quantity  of  prime  bacon,  which  B.  weighs  and  examines,  and  ^  Marsh  R. 
pays  for  by  a  bill  at  two  months,  but  before  the  bill  becomes 
due,  gives  notice  to  A.  that  the  bacon  does  not  answer  the  con- 
tract, A.   cannot  give  in  evidence   a  custom  that  the  buyer  is 
bound  to  reject  the  contract,  if  at  all,  at  the  time  of  examining 
the  goods. 

A  custom  in  an  inferior  court,  to  declare  against  a  defendant  Williams  v. 
before  appearance,  is  bad  in  law :  and  scmble  also  a  custom  to  Loi-d  Bagot, 

1     ^i.     u  -.     .  .1  i-  3  Barn.  &  C 

issue  a  summons  and  attachment  at  the  same  tmie.  -_^ 

Keeping  up  a  capstern  and  rope  in  a  cove,  to  assist  boats  in  Falmouth  v. 
landing,  and  without  which   they  could  not  safely  land  in  bad  ^^-^"^'^c.^ 
weather,   held  a  good  consideration  for  a  reasonable  toll  on  all  °' 

boats  frequenting  the  cove,  whether  they  used  the  capstern  or 
not ;  and  the  custom  to  exact  the  toll  held  good,  although  the 
party  claiming  it  was  neither  owner  of  the  cove  nor  lord  of  the 
manor,  nor  were  his  predecessors  shewn  to  have  been  such ;  but 
he  and  they  had  always  been  owners  of  the  spot  on  which 
the  capstern  stood,  and  of  an  estate  in  the  neighbourhood. 

Held,  that  a  fisherman  frequenting  the  cove  was  not  a  com- 
petent witness  for  the  party  resisting  the  toll. 

A  custom 
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GoIJing  V.  A  custom  that  there  shall  be  a  select  vestry  of  an  indefinite 

&  cT'-L  ""     number  of  persons,  continued  by  election  of  new  members,  made 
by  itself  and  not  by  the  parishioners,  is  valid  in  law. 

Semblc,  that  it  must  be  part  of  such  custom  that  there  should 
always  be  a  reasonable  number,  and  that  the  reasonableness 
must  be  decided  with  reference  to  long  established  usage,  and  to 
the  population  of  the  parish,  such  a  custom  having  existed  from 
time  immemorial  in  a  parish. 

CUSTOMS  OF  LONDON, 

(A)  Customs  of  London  in  general. 

See  page  582,  in  7iota. 

Shailwell  v.       'l^HE  custom  of  London^   allowing  parties   to  build   to   any 
^'m'^^'""a^"'  height  upon  an  old  foundation,  does  not  authorize  them  to 

Malk"35()  ^^^  ^^  unless  the  whole  of  the  foundation  be  their  own. 

See  V^in.  Abr.  Customs  of  London,  pi.  2.  4,  5. 
Jh\d.  Scmhlc,  tliat  if  the  foundation  built  on  is  less  ancient  than  the 

window  obstructed,  the  custom  does  not  authorize  the  building. 
IMd.  QturrCi  —  Whether    the    custom   of    Londoii   may   now    be 

proved  by  the  production  o( \.\\c  j»ivilegia  Lo7idini. 

(F)  How    to   be    construed,    and    to   what    Things   a 
Custom  shall  extend. 

Page  592. 
Kicharilson  v.         A  CUSTOM  which  binds  the  tenants  and  resiants  in  a  manor 
'>l]arn''&C      t"  gn"d  at  the  lord's  mill  all  their  corn  and  grain  which  they 
827'.    *  I'se  ground  in  their  dwcUings,   docs  not  i)revent  them  from  buy- 

ing antl  using  in  their  dwellings  flour  i)roduced  from  corn  ground 
at  other  mills. 
Richardson  v.         Where  the   lord  of  a  manor  had  two  mills,  and  the  tenants 
&C%'ii  and  resiants  were  by  custom  bound  to  grind  all  their  malt  used 

in  their  dwcllin<j;s  at  the  said  mills,  but  mi<j:ht  take  it  to  either 
at  their  own  option  ;  held,  that  the  lord  having  pulled  down  one 
of  the  mills,  had  thereby  suspended  the  custom. 

(H)  Custom  of  Foreign  Attachment. 

3.  Of  the  Fotm  qfthe  Proceedings  in  a  foreign  Allachmcnt. 

Page  597. 

Wetter  V.  IN  order  to  discharge  the  garnishee  of  his  debt  as  against  the 

Riicker,  defendant  in  the  Lord  Mayor's  Court,  there  nnist  be  a  iudiinient 

iBro.  &Bing.         ,  .  •     ^    .1  •  1  i  -      °.i       * 

491  •  and  see    ^       execution   agamst   the  garnisliee ;  and   a  payment  without 

Uoll.Abr.  555.   execution  will  not  discharge  him. 

Noncll  V.  Wheie  a  plea  t)f  recovery  in  a  foreign  attachment  stated  the 

Hunter,  custom  to  be,  that  if  theplaintilTin  the  Mayor's  Court  allege  that 

any 
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any  other -person  owes  money  to  the  defendant  in  that  court,  S^c,  4  Darn.  &  A. 

and  then  alleged  that  the  plaintiff  in  the  Mayor's  Court  and  6i6.;  and  see 

another  owed   money  to  the  defendant,   and  stated  an  attach-  t"e^"['i<^'>tit's 

p    ,  ■^   ■.        -.  1     I  1   I      1  1  .  "s  to  the  mode 

ment  or  that  money,  the  plea  was  held  bad  on  demurrer,  snice  of  statin"  the 

the  custom,  as  stated,  was,  that  if  «?ij/  other  person  oived  money,  ^c.  custom  on  this 
and  the  debt  stated  was  from  the  plaintiff  below  and  another,  P'  i»i,  J'*^'^- 
to  the  defendant:  and  quccre,  whether  the  custom   could  have  jg^'    '^"  '  ^^* 
been  good  for  a  party  to  attach  money  in  his  own  hands  ? 

Where  one  of  two  defendants  in  a  foreign  attachment  in  the  Keat  v.  Gold- 
Mayor's   Court  removes  the  proceedings  by  certiorari  into  the  stein,  7  Bam. 
King's  Bench,  he    must  put  in  bail  for  both,  or  it  is  not  well 
removed,  and  a  procedendo  will  issue. 


&  C.525. 


DAMAGES. 

(B)  What   Persons  are   entitled  to,    or  shall   recover 

Damages. 

Page  601. 

^T^HE  defendant  wrongfully  seized  goods  as  for  a  distress,  and  Bayliss  v. 

placed  a  man  in  possession  of  them  for  some  days ;  it  was  l^'ishcr, 
held  the  owner  was  entitled  to  recover  damages  for  the  seizure,  "^^'"g'^^^* 
although  he  had  the  use  of  the  goods,  by  permission  of  the  man 
in  possession,  the  whole  time. 

(D)  Of  assessing  the  Damages  :    And  herein, 

].  Of  the  Qiiantum  of  Damages  the  Jury  may  give. 
Page  602. 

\¥  A.  sells  a  horse  to  B.  and  warrants  it  sound,  and  B.  a  kw  Lewis  v.  Peat, 
days  afterwards  sells  it  to  C,  and  it  proves  unsound,  and  C.  brings   2  Marsh,  R. 
an  action  against  i?.  and  recovers  the  price,  and  A.  has  notice  of  '^'^^'  '  Taunt, 
the  action,  B.  may  recover  against  A.  not  only  the  price  of  the 
horse,  but  also  the  costs  of  the  action  brought  against  him  by  C. 

In  an  action  of  assumpsit  for  not  delivering  goods  on  a  given   Gainsford  v. 
day,  the  true  measure  of  damages  to  be  recovered  is  the  differ-  Carroll, 
ence  between  the  contract  price  and  that  which  goods  of  similar  ^J^'''^o,'  ^  ^' , 
quality  bore  on  or  about  the  day  when  the  goods  should  have  v.  Johnson''^'^ 
been  delivered:  but  on   contracts   for  replacing  stock  plaintiff  2  East,  211'. 
may  recover  the  price  at  the  day  of  trial  or  executing  the  enquiry,    Macarthur  v, 
for  in  the  former  case  the  vendee  havinsr  the  money  in  his  hands,   Seaforth, 

o  J  '    o  1  aunt  257  * 

may  on  the  vendor's  failure  to  deliver,  purchase  goods  himself:  and  see  ' 

but  on  a  loan  of  stock  the  borrower  has  deprived  the  plaintiff  of  1  M'Clel.  577. 
his  money,  so  that  he  is  prevented  purchasing. 

In  an  action  for  mesne  profits  the  plaintiff  cannot,  on  execut-  Brooke  v. 
ing  a  writ  of  enquiry,  give  in  evidence  the  extra  costs  incurred  in   Bridges, 
the  previous  action  of  ejectment,  but  only  the  taxed  costs.  '^  Moo.  471. 

Though  a  court  of  error  cannot  give  costs  to  a  party  reversing  Nowell  v. 
a  judgment,  yet  a  plaintiff  in  an  action  of  mesne  profits  may  re-  Roake, 

cover 
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7  Barn.  &  C.    cover  in  damages  the  costs  of  reversing  in  error  a  judgment  ob- 

'*°**  tuined  by  the  defendant. 

Baker  V.  Gar-        In  an  action  against  the  sheriff  for  taking  insufficient  pledges 

ratt,  5  Bing.  j,^  replevin,  the  assignee  of  the  bond  cannot  give  in  evidence  the 
costs  incurred  in  an  unsuccessful  action  against  the  pledges,  un- 
less he  has  given  notice  to  the  sheriff  of  such  action. 

Neale  V.  If  a  lessee  for  years  underlets  with  a  covenant  by  the  under- 

X^'r  s's-  ^'^"'  ^^^^^^  ^^  repair,  and  he  does  not  repair,  by  reason  whereof  an 
action  is  brought  by  the  superior  landlord  against  his  lessee, 
such  lessee  may  recover,  in  an  action  against  the  under-lessee  or 
his  assignee,  not  only  the  amount  of  damages  recovered  by  the 
superior  landlord,  but  also  the  costs  of  defending  the  action. 

Tripp  V.  In  an  action  for  slander,  where  defendant  suffers  judgment  by 

Ihomas,  default,    the   plaintiff  is  not  bound   to  jrive  an v  evidence;   and 

3  Barn.  &  L.         ,  i        •  ,•         i  -,  ■  P  *  ,  i 

427,  wnere  the  jury  found  405.  damages  without  evidence  the  court 

would  not  disturb  the  verdict. 

Buckle  V.  Where  a  statute  gives  treble  damages  (as,  for  instance,  the 

&^c''i'54°-'''"*  statute  29  Eliz.  c.  4.  for  extortion  by  sheriff:,),  the  plaintiff  is  en- 

and  see     '        titled  to  three  times  the  full  amount  of  the  damages  found  by  the 

1  M'CIcl.  214.  juiTj  and  not  merely  to  treble  damages  calculated  according  to 

the  rule  as  to  treble  costs. 
Mountford  v.         With  respect  to  the  recovery  of  interest   by  way  of  damages, 
Willes,  2  Bos.    it  is  now  settled  that,  in  order  to  recover  interest,  there  must  be 
Slack  v''^^        an  express  contract  to  pay  it,   or  an  implied  contract  resulting 
Lovell, '  from   the  usage  of  trade  or   business,  or  from  special    circum- 

5  Taunt.  157.  Stances,  or  express  proof  that  the  money  has  been  profitably 
Gordon  v.  used  by  the  defendant.  Interest  is  not  recoverable  on  all  sums 
419'^MarslKd  '  °^  money  payable  at  a  specific  day,  but  only  on  bills  of  exchange, 
V.  Poole,  promissory  notes,   and  mercantile  securities,  and  on  agreements 

13  Kast,  98.       to  pay  in  bills,  notes,  ($•€.,   and  therefore  not  on  life  assurances 

Harrison  V.        payable  at  a  fixed  time  after  proof  of  the  party's  death. 

Allen,  2  Buig.     *    •'  ^  ^      ^ 

R.  4.    Calton  V.   Bragp,    15  East,   a23.    Lee  v.  Lingard,  1  East,  401.     Higgins  v.  Sargent, 

2  Barn.  &C.  348.  Murray  v.  East  India  Company,  5  Barn.  &  .\.  204.  Hare  v.  Rickards, 
7  Bing.  254. 

Arnott  V.  But  it  has  been  lately  held,  that  however  a  debt  is  contracted, 

Kcdfcrn,  if  it   has  been  wrongfully  withheld  by  the  defendant,   after  the 

5  Bing.  55.».       plaintiff  has  endeavoured  to  obtain  payment  of  it,  the  jury  may 
give  interest  in  the  shape  of  damages  for  the  unjust  detention  of 
the  money. 
Ibid.  It  seems  that  the  plaintiff  is  entitled  to  interest  in  the  shape  of 

damages  in  asmmpsit  on  a  Scotch  judgment,  because  the  judg- 
ment carries  interest  in  Scotland. 
De  Bcrnales  v.        On  contracts  for  purchase  of  estates,  the  plaintiff  may  recover 
Wood,  interest  on   the   purchase-money   from   the   time    the    purchase 

0  Camp.  257.  j^hould  be  completed,  if  he  aver  and  prove  that  he  has  lost  the 
larquhar  v.  r  i  •  '  * 

Farley,  "^^  °'  "'^  money. 

1  Moo.  R.  322. 

Walker  v  ^"^  ^"  ^"  action  for  money  had  and  received  the  plaintifl'  can 

Constable,         only  recover  the  net  sum  receiveil,  without  interest. 
1  Bos.  &  rull.3o6.  Tappendcn  v.  Randall,  2  B06.&  Pull.  167. 

In 
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In  debt  on  bond,  Avhere  the  penalty  and  debt  wei'e  of  the  same  Francis  v. 
amount,  and  the  bond  expressly  bore  interest,  Littledale  J.  held  ^  l'^'^"»  1,%- 
that  the  plaintiff  might  recover  interest  to  the  extent  of  the  da-   ^^^  """    '^' 
mages  laid  in  the  declaration  beyond  the  penalty. 

in    case    for  a  malicious  arrest,  the  plaintiff  cannot  recover  ^.    ,  . 
damages  for  the  extra  costs  incurred.  Eldred 

4  Taunt.  7.     Webber  v.  Nicholas,  Rj-.  &  Moo.  Ca.  419.     Sed  vide  1  Stark.  Ca.  506. 

When  the  jury  said,   in  an  action  on  a  policy,  that  the  ship  Tanner  v.Ben- 
had  sustained  a  partial  loss,   but  to  what  amount  there  was  no  "^"'  '^Z*  ^ 
evidence,  it  was  held  that  the  plaintiff  was  entitled  to  a  verdict, 
with  nominal  damages  only. 


82. 


(F)    Of   the    Manner    of    assessing    and 

Damages. 

Page  614. 

WHERE  in  an  action  of  libel  the  defendant  pleaded  the  ge-  Clement  v, 
neral  issue,  and  eight  special  pleas  of  justification,   and  the  jury  Lewis,  ?  Bro."" 
found  for  the  plaintiff  on  the  general  issue,  and  on  two  of  the  pleas  «^^'ng-297. 
of  justification,  but  assessed  no  damages,  and  for  the  defendant  on  ^j^j  ^^^  g  q 
the  six  remaining  special  pleas,  and  the  Court  of  King's  Bench  5  Barn.  &  A. 
afterwards  allowed  the  plaintiff  to  enter  up  judgment  noji  obstante  702. 
veredicto  on  the  issues  found  for  the  defendant,  on   the  ground 
that  the  pleas  were  bad  in  law,  and  awarded  a  writ  of  enquiry  to 
assess  damages  and  final  judgment  for  the  damages  assessed, 
the  Court  of  Exchequer  Chamber  on  error  reversed   the  judg- 
ment of  the  King's  Bench  as   to  the  award  of  enquiry  and  the 
judgment  thereon,  remitted  the  record  to  the  King's  Bench,  and 
directed  that  court  to  award  a  veJiire  de  7iovo  to   try  the  general 
issue,  and  also  the  issues  on  the  pleas  found  for  the  plaintiff, 
holding  that  the  verdict  found  for  the  plaintiff  on  those  issues 
was   void,  because   the  jury   ought  to  have    assessed   damages 
thereon. 

A  mere  miscalculation  of  damages  and  costs  will  not  avoid  a  Dunn  v 
judgment.  Crump/s  Bra. 

&  Bing.  309.    7  Moo.  157.,  and  cases  there  cited. 

If  the  plaintiff  has  evidently  sustained  some  damages,  and  the  Feize  v. 
jury,  being  unable  to  ascertain  the  amount,  find  a  verdict  for  the  Thompson, 
defendant,  the  court  will  permit  a  verdict  for  plaintiff  for  nominal   ^  Taunt,  ilm. 
damages. 

Liquidated  damages  cannot  be  recovered  on  an  agreement  Kemble  v. 
containing  various  stipulations  of  various  degrees  of  importance,  Farren, 
unless  the  agreement  specify  the  particular  stipulation  or  stipu-  ^       °'  ^'*^' 
lations  to  which  the  liquidated  damages  are  to  be  confined. 
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DEBT. 

(A)  In  what  Cases  an  Action  of  Debt  will  lie. 

Page  617. 

.,r..  T\EBT  lies  by  the  assignees  of  a  replevin-bond  against  one  of 

Wilson  V.  U     .  r      ■     4i       7  4-       4       } 

Ij^lj^j.  .  the  sureties  in  the  detinciit  only. 

4  Maiile  6t  S.  1 20. 

Priddy  v.  Debt  lies  by  the  drawer  against  acceptor  of  a  bill  of  exchange 

Henbrcy,  payable  to  the  drawer  or  his  order,   and  expressed  to  be  for 

1  Barn.  &  C.      *    f  .      ,  * 

g^^  value  received. 

Webb  V.  Jiggs,  Debt  does  not  lie  by  the  devisee  of  a  rent  for  life  against  the 
4  Maulc  &  S.  owner  of  the  land  out  of  which  it  issues,  during  the  continuance 
p!'\,  „  ^  ^'  of  the  freehold  estate;  for  such  action  did  not  lie  at  common 
&  Dill".  130.      1^^^>  ^"^'  ^he  statute  of  8  Ann.  c.  14-.  §  4-.  only  extends  to  cases  of 

tenants  lioldinn;  for  life  under  lessors. 
Soiilsby  V.  After  a  landlord  has  recovered  in  ejectment  against  his  tenant, 

Neving,  9East  he  may  still  maintain  debt  af:jainst  the  tenant  for  (\o\.\h\e  xialuc. 
'       '  under  the  statute  4  G.  2.  for  holding  over  after  a  notice  from 

the  landlord.     It  seems  otherwise  as  to  the  action  for  double 

rc7it  under  1 1  G.  2.   c.  1 9. 

„  Debt  lies  for  interest  in  a  {jjeneral  count,  without  stating  any 

Doran  v.  .  ,  ,  ^  a        J 

O'Reilly,  special  contract. 

r>  Dow  K.  l."~.  Therefore  in  declaring  in  debt  on  ii  mortgage  deed,  it  may  be  prudent  to  add 
a  second  count  for  interest,  and  also  to  lay  the  damages  sufficiently  large  to  cover  the  amount 
of  interest ;  for  as  there  is  never  any  covenant  to  pay  interest  subsequent  to  the  day  of  default  ^ 
such  interest  is  only  recoverable  as  damages  and  not  as  debt. 

Henley  V.  Debt  lies  on   the  decree  of  a  colonial  court,  made  for  pay- 

Soper,  8  Barn,  ij^^nt  of  tlie  balance  due  on  a  partnership  account. 
&  C.  1 G.  ^  ' 

(F)  Of  the  Manner  of  bringing  the  Action  ;  and  where 
it  nuist  be  bronght  in  the  Debet  and  Dctincl. 

Page  G26. 

Brill  V.  Neele,       A  COUNT  stating  that  defendant  was  indebted  to  plaintiff 

208 '^"*  ^^^  work  and  labour,   and  being   indebted,   that  he   undertook 

and  promised   to  pay,  whereby  an  action  hath  accrued,  S)-c.  is 

not  a  good  count  in  debt,  and  cannot  be  joined  in  a  declaration 

with  counts  in  debt. 

,     ,   ,^  In  a  declaration  in  debt  in  the  Common  Pleas,  it  is  unneces- 

Luckett  V.  „  ,        ,  ^      .,  .       ,  .  ' 

Plummer,         sary  to  reicr  to  the  clansnmjrcgit  in  tlie  writ. 

'-'  Bro.  &  Bing.  659. 

(G)  Of  the  Extingnishment  of  the  Debt,  and  pleading 

in  Bar  thereof. 

Page  629. 

Collins  v.Lord  A  PLEA  of  mil  ticl  record  to  an  action  of  debt  on  an  Irish 
Matthew,         judgment  must  conclude  to  tlic  country,  for  the  record  of  the 

judgment 


/ 
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judorment  is  only  proveable  by  an  examined  copy  on  oath,  the  5  East  R.  475  ; 
,,^.,„„;.         f     I  •  "i  4.  I      *  •   J  1  •  and  that  such 

veracity  ot  which  must  be  tried  by  a  jury.  judgment  is 

not  a  record  but  assumpsit  lies  on  it.    See  Harris  v.  Saunders,  4  Barn.  &  C.  41 1. 

In  debt  on  a  recognizance,  if  the  enrolment  is  not  averred,  qj-.^^  y 

the  opposite  party  may  plead  nil  debet.  Thorpe, 


nn  V. 

)rpe, 

1  Barn.  &  A.  15-5. 


DESCENT. 

(C)  Of  the  Half-Blood  and  the  Possessio  Fratris. 
Page  637. 

T^HE  rule  oi possessio  frahis  does  not  apply  to  estates  tail,  nor  Doe  v. 

to  inheritances  in  fee  simple,  without  an  actual  possession  of  Wichelo, 
the  brother  of  the  whole  blood.  ^  '^^'""^  ^-^^ '  • 
J.  A.  devised  all  his  lands  to  S.  A.  (his  son  by  the  first  venter)  Doe  v.  Hutton, 
when  he  should  come  of  age  of  twenty-one  years ;    but  if  he  ^  Bos.  &  Pull, 
should  die  before  twenty-one  years,  and  D.  A.  (testator's  daughter  ^,^^^*  l^J^j^"* 
by  a  second  venter)  should  be  living,  he  gave  the  same  to  her  when  Alvanley  de- 
she  should  attain  twenty-one  years.     Testator  died,  and  S,  A.  nied  the  au- 
died  under  age,  and  without  issue  ;  and  it  was  held  that  on  S.  y^.'s  thonty  of"  the 
death   the  inheritance   in  fee  vested  in  D.  A.,  the  sister  by  the  J'^p.,°[pr   ' 
half-blood,  in  preference  to  the  testator's  brother  of  the  whole  2  Black.  R. 
blood  ;  for  S.  A.  was  never  possessed  of  the  reversion  expectant  il'so.  ;  and  see 
on  the  sister's  life  estate,  so  as  to  make  a  possessio  fratris  to  ^  Saund.  R. 
exclude  the  half-blood.  ^'  j^g.^," 

7  Term  R.  386. 

(E)  Where  a  Person  shall  be  said  to  take  by  Purchase 
and  not  by  Descent. 
Page  643. 
WHERE  a  man  devised  to  his  son  and  heir  at  law  charged  ^-haplm  v. 
with  the  yearly  payment  of  100/.  to  his  daughter  for  her  life,   5  jyiaule  &  S. 
and  at  her  decease,  widi  the  sum  of  1,500/.  among  her  children,   20.  In  this 
or   if  no   child,  to  be  disposed   of  as  she  should  direct;  and  in  case  Gilpin's 

default  of  payment  of  either  of  the  said  sums  then  to  G.  P.  his  ^ase,  Cro. 
1     •  1     •    •  1  -  •  •       -,  r^r^i        J.      c  Car.  161.  was 

heirs,  administrators,  and  assigns,  in  trust  to  raise  100/.  out  or  ^^^j^^  denied 

the  rents  and  profits,  and  the  1,500/.  by  sale  or  mortgage  of  a  to  be  law; 
sufficient  part  of  the  lands,  and  subject  to  such  charges  and  trust  and  see  Allan 
to  his  said  son,   his  heirs,  executors,  8)-c. ;  it  was  held  that  the  ^'Jj^ifj^Yno 
son  took  by  descent  and  not  by  purchase.  Ford's  MS. 

Devise  to  the  heir  at  law  in  fee  with  an  executory  devise  over  Doe  v.  Timins, 

in  case  he  does  not  attain  twenty-one  years  of  age;  held,  that  ^^_^'"""' *^ 
,.  i-Ti  ^     ^    ^        "^    ^■         c  ^u         ^   ^        1  •  1     ^jO. ;  and  see 

this  executory  devise  did  not  alter  the  quality  ot  the  estate  which  Langley  v. 

he  would  otherwise  have  taken  as  heir,  and  therefore  that  he  Sneyd,  3  Bro. 

took  by  descent  and  not  by  purchase.  ^  ^'"S-  243. 

Where  a  testator  devised  all  his  real  and  personal  estate  and  Goodtitle  v. 
effects  to  B.  V.  his  wife,  in  trust  for  the  education  of  M.  V.  till  ^^hite,  2  New 
twenty-one;  and  in  case  of  death  of  his  daughter  before  twenty-  see^]5East, 

Vol.  II.  3  L  one,   174. 


1  Barn.  &  C. 
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one,  the  whole  of  his  estate  and  effects  to  his  wife ;  testator  died 
leaving  B.  V.  his  wife  and  M.  V.  his  only  child,  and  then  M.  V. 
died  under  age  and  without  issue.  The  Court  of  Common  Pleas 
held  that  the  heir  of  M.  V.  ex  ^arte  matcrna  was  entitled  to 
succeed. 

DISCONTINUANCE. 

(E)  What  Estate  or  Interest  may  be  discontinued. 

Page  675. 

Doe  deir.  X^  HERE  premises  were   conveyed  by  settlement  to  trustees 

Jones  T.Jones,  jq  ^}^^3  ^^^^  of  the  lather  and  mother  of  the  intended  husband 

for  their  lives,  and  the  life  of  the  survivor,  remainder  to  the  use 
of  the  intended  husband  and  wife  and  their  assigns  for  their 
joint  lives,  and  the  life  of  the  survivor,  remainder  to  the  use  of 
trustees  to  support  contingent  remainders  during  the  life  of  the 
intended  husband  and  wife  and  the  survivor,  remainder  to  the 
use  of  the  heirs  of  the  husband  by  his  intended  wife;  it  was  held 
that  the  husband  took  an  estate  for  life,  and  an  estate  tail  in 
remainder,  and  consequently  that  he  could  not,  while  in  posses- 
sion of  his  life  estate,  discontinue  the  estate  tail  by  granting  a 
lease  for  lives  with  livery  of  seisin;  for  a  discontinuance  can  only 
be  made  by  tenant  in  tail  in  possession. 


DISTRESS. 

(A)  Who  may  distrain. 

Page  691. 

Dunk  V  Ilun-  A  TENANT  in  possession  under  a  memorandum  of  agree- 
tcr,  5  Haiii.  ment  to  grant  a  lease,  with  a  purchasing  clause,  for  twenty- 

&  A.  522.;  one  years  at  a  net  clear  rent,  the  tenant  to  enter  on  or  before  a 
und  see  Knight  natued  day,  cannot  be  distrained  upon,  as  this  only  amounts  to 
4  Binc'^364       an  agreen)ent  for  a  future  lease;  a  landlord  can  only  distrain 

when  there  is  a  present  demise  at  a  fixed  rent. 
Parmentcr  V.  If  a  lessee  let  another  into  the  farm  to  have  it  for  the  whole 

Webber,  term  of  the  lease,  paying  rent  to  the  lessee,  he  cannot  distrain  for 

8  I'aunt.  593.  the  rent  in  arrear,  for  he  has  assigned  all  his  interest,  and  there 
j;  Moo.  «56.       is  no  reversion. 

Hume  v.  A  termor  who  under-lets  cannot,  after   the  expiration  of  the 

Kichardson,  uuder-teiiancy,  distrain  on  the  under-tenant,  though  he  continues 
4  Taunt.  720.    •„  possession,  if  the  under-tenant  refuses  to  acknowledge  him  as 

landlord. 

Newberv  v.  Where  an  enclosure  act  directed  that  in  lieu  of  tithes  a  corn 

I'earsc,  1  liarn.  rent  should  be  payable  to  the  impropriator  by  tlie  per.son  having 

\  {'.437.  possession  and  occupation  of  the  lands,  and  the  lands  were  for 

some    time    untenanted  and   uncultivated,    it  was   held,   that  a 

tenant   aftoi\vard.s  coming   in   under  the  owner  who   owned  die 

lands  during   the  period  while  so  untenanted,  S,r.  was   liable  to 

be  distrained  upon  for  die  arrears  accrued  during  such  period. 

t)nc 
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One  of  several  coheirs  in  gavelkind  may  distrain  widiout  an  Leigh  v.  She- 
audiority  from  his  coheirs.  pheni,  2  Iko. 

&  Bing.  465. 

And  so  also  one  of  several  joint-tenants.  Robinson  v. 

Hofraan,  4  liing.  562. 

The  plaintiff  being  about  to  take  an  apartment  of  the  de-  Welsh  v. 
fendant's  tenant,  defendant  promised  plaintiff  never   to  trouble  Rose,  6  Bing. 
him  or  his  property  so  long  as  he  paid  the  tenant  the  rent  of  the  ^'^^' 
apartment.     The  plaintiff  paid  the  rent  up  to  a  certain  period^ 
and  had  made  a  tender  of  the  residue  remaining  due,  when  the 
defendant,  who  had  received  no  notice  of  the  tender,  distrained 
the  plaintiff's  goods  for  rent  due  from  the  tenant  to  the  defendant ; 
it  was  held,  that  his  right  to  distrain  was  not  barred. 

Avovvant,  who  had  a  term  which  expired  on  the  11th  of  Preece  y.  Cor- 
November  1826,  let  the  premises  orally  from  the  llth  of  Sep-  rie,  5Bing. 24. 
teniber  to  the  llth  of  November  in  that  year  for  270/.,  payable 
immediately  :  held,  that  this  was  a  lease  of  which  parol  evidence 
might  be  given,  and  not  an  assignment  requiring  writing;  but, 
that  beinor  a  demise  of  the  whole  of  avowant's  interest,  he  had 
no  right  to  distrain. 

A  tenant  from  year  to  year  under- letting  from  year  to  year  has  Curtis  v. 
a  reversion  which  entitles  him  to  distrain.  Wheeler, 

1  Moo.  &  Malk.  493. 

(B)  What  Things  may  be  distrained. 
Page  695. 

A  COLLECTOR  of  taxes   cannot  distrain,   for  taxes  due  Shaftesbury  v. 
for  horses,  carriages,  ($-c.,  charged  by  the  tax  acts  personally  on   j  o^.  '  e.  n 
the  individual,  household  furniture,  pictures,  4'C.  devised  by  the  ggg^ 
individual's  ancestor  to  and  vested  in  trustees  in  trust  to  permit 
them  to  be  held  and  enjoyed  by  the  person  for  the  time  being 
entitled  to  the  possession  of  the  family  estate,  and  to  be  kept  in 
the   mansion-house,  and  not  removed  without  the  trustees'  con- 
sent :  for  though  the  tax  act   (43  G.  3.  c.  99.   §  38.)   authorizes 
collectors  to  use  all  remedies  and  powers  given  by  the  bankrupt 
acts  to  creditors,  yet  the  goods  in  question  would  not  pass  to* 
the  bankrupt's  assignees  in  case  of  bankruptcy,  not  being  in  the 
party's  order  and  disposition  within  the  meaning  of  21  Jac.  1 
c.  19.;  and  qiia:)-e,  whether  the  4  3  G.  3.  c.  99.  §  38.  applies  to 
any  person  not  subject  to  the  bankrupt  laws  ? 

A  landlord  cannot  distrain  trees  growing  in  a  nursery  ground,   cimk  v.  Gas- 
under  the  11  G.  2.  c.  19.  §  8.  karth.sTaunt. 

431.     Clark  V.  Calvert,  Id.  742.  3  Moo.  96. 

Growing  corn  sold  under  a  fi.  fa.  cannot  be  distrained- b\'  the  Peacock  v. 

•  •  Piirvi*  '^  Bro 

landlord  for  rent,  unless  the  purchaser  allow  it  to  remain  an    ,  ix^'Z-.-q 

unreasonable  time  after  it  is  ripe.  5  Moo.  79. 

Goods  of  a  principal  in  the  hands  of  a  factor  cannot  be  dis-  Gilman  v. 

trained  for  rent  by  the  factor's  landlord.  fi'^)''  ''J!''"' 

Nor  goods  deposited  with  a  wharfinger.  Thompson  v. 

Mashitcr,    1  Bing.  R.  2o5 
3  L  2  Goods 
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Novello  V.  Goods  of  an  ambassador's  servant,  renting  and  living  in  a  dls- 

loogood  j.jj^j,j.  house  from  the  ambassador,  are  distrainable  for  poor-rates, 

JJ4      '        '     they  not  being  necessary  for  the  convenience  of  the  ambassador. 
Jenner  v.  Yol-        A  landlord  is  justified  in  distraining  and  selling  beasts  of  the 
land, 6  Price, 3.  plough,  if  there  is  reasonable  ground  to  think,  from  the  appraise- 
ment of  competent  persons  at  the  time  of  taking,   that  there 
would  not  be  enough  to  satisfy  the  rent  and  expenses  without 
them,  although  it  turn  out  after  the  sale  that  there  would  have 
been  sufficient  without  them ;  and,  therefore,  in  such  case  the 
landlord  is  not  liable  to  an  action  on  the  case. 
JJiizzard  V.  Ca-       A  barge  attached  by  a  rope  to  a  wharf  may  be  distrained  for 
pel,  4  Ring.  R.  rent  arrear  in  respect  of  the  wharf  and  premises  attached  to  it ; 
1.37.  8  Barn.  &  ^^y^  v/here  it  was  found  by  special  verdict  that  the  barge  was 
lying    in    the   s})ace  between   high   and   low   water  mark,   and 
attached  to  the  wharf  by  ropes,  and  that  the  exclusive  use  of  the 
land  between   high  and   low  water   mark  was   demised  to  the 
tenant  of  the  wharf  as  appurtenant  to  the  wharf,  but  that  the 
land  itself  was  not  demised  to  him,  the  court  held,  the  lessor 
could  not  distrain  the  barge ;  for  either  the  verdict  meant  that 
the  Jayid  between  high  and  low  water  mark  was  deemed  as  ap- 
purtenant to  the  land  of  the  wharf,  which  could  not  be  ;  or  else 
that  merely  an  easement  was  demised  on  the  land  between  high 
and  low  water  mark,  out  of  which  rent  could  not  issue,  and 
consequently  a  distress  could  not  be  made  on  it. 

By  56  G.  3.  c.  50.  §  6.  no  landlord  shall  distrain  on  any  corn, 
hay,  straw,  or  other  produce  sold  by  the  sheriff  under  an  exe- 
cution, and  remaining  to  be  consumed  or  threshed  out  on  the 
land  pursuant  to  agreement  made  between  the  sheriff  and  the 
}iurchaser,  nor  on  any  waggons,  carts,  or  implements,  horses, 
slieep,  or  cattle  employed  lor  threshing  out,  carrying  out,  or 
consuming  any  such  corn,  S)C.  under  the  provisions  of  that  act. 
AVood  V.  A  landlord,  to  whom  rent  was  in  arrear,  hearing  his  tenant 

rsunn,  5  Bnig.  ^^^^  ,^  stranger  disputing  about  the  property  of  an  article  on  the 
premises  early  in  the  morning,  entered  and  said,  "  The  article 
"  shall  not  be  removed  till  my  rent  is  paid."  The  stranger 
nevertheless  removed  the  article.  On  the  same  day,  after  the 
removal,  the  landlord  sent  his  broker  to  distrain  for  the  rent: 
lu'Id,  that  the  distress  was  sufficiently  commenced  by  the  land- 
lord to  entitle  him  to  the  article  in  question. 
Parrcy  v.  Qp  gj^  avowry  for  a  distress  under  1 1  G.  2.  on  goods  fraud- 

Uuiuaii,  1      ..I  1       1         1    />      1  11 

1  Moo.  &  ulently  removed,  the  defendant  must  prove  that  tliere  was  no 

Malk.  szz.        sufficient  distress  left  on  the  premises. 

(C)    Of*  the   Manner  of  distraining  as  to  Time  and 

Place. 

Page  699. 

r^'"ttall  V,  THE  statute  8  Ann.  c.  It.  §  6.  S:  7.  is  not  confined  to  cases  of 

Staunton,  tortious  holdiii'r  over  by  tenants,  or  of  holdino:  over  the  whole 

4  Ham.  &  C.  /•  .1         i-  I  I  •     •     ^1     I  1 

5j^  larm  ;  therefore,  wlicre  a  tenant  by  pcrmissjon  hekl  over  a  yart 

of  the  farm,  it  was  held  the  landlord  might  distrain  on  that  part. 

Where, 
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Where,  by  agreement  or  by  custom,  the  tenant  has  the  use  Knight  v. 
of  barns,  &ic.  for  a  certain  time  after  the  end  of  the  term,  the  ^^n-^"'  „ 
landlord  may  distrain  during  that  time;  for  the  tenancy  is  con-  '""^ 
tinned  independent  of  the  statute  of  Anne. 

Where  commissioners  had  a  power  to  make  a  rate  yearly  on  Newton  v, 
lands,  and  they  omitted  to  make  one  for  several  years,  and  then  ^'^""S»  i  New 
made  an  assessment  for  one  year,  and  added  to  it  the  arrears  of 
the  omitted  years;  it  was  held,  that  no  arrears  could  be  due  for 
the  years   for  which   no  assessment  had  been   made,  and  the 
distress  was  held  bad. 

By    11    G.  2.  c.  19.   §1.,   in  case  any  tenant  or  lessee  shall  nG.  2.  c.  19. 
fraudulently  convey  away  from  the  premises  his  goods,  to  pre-  |  ''.^1    p    , 
vent  the  landlord  distraining  for  arrears,  it  shall  be  lawful  for  (K),  Vol.  VII. 
the  landlord,  or  any  person  by  him  empowered,  within  thirty  days 
next  after  the  carrying  off  of  the  goods,  to  seize  them  wherever 
found,  as  a  distress  for  the  arrears,  and  to  sell  the  same  as  if 
distrained  on  the  premises,  provided  that  no  landlord  shall  seize 
any  goods  as  a  distress  which   shall   be  sold  bond  Jide  to  any 
person  not  privy  to  the  fraud ;  and  by  §  3.  all  tenants  fraud- 
ulently conveying  away  their  goods,  and  all  persons  assisting 
them,  shall  forfeit  to  the  landlord  double  the  value  of  the  goods, 
to  be  recovered  by  action  of  debt. 

This  statute  applies  only  to  the  removal  of  the  tenant's  goods,   Thornton  r 
and  not  to  those  of  a  stranger.  Adams, 

5  Maule  &  S.  38. 

A  creditor  may,  with  the  assent  of  the  debtor,  take  possession  Bach  v, 
of  his  goods  to  satisfy  a  bond  Jide  debt,  without  incurring  the  ^'f?^^ 
penalty  of  the  statute  for  fraudulently  carrying  off  the  goods;  200   "and  see 
and  this,  although  it  be  done  under  an  apprehension  that  the  9  Price,  501. 
landlord  is  about  to  distrain. 

By  11  G.  2.  c.  19.  §  16.  if  a  tenant  at  rack-rent,  or  where  the  11  G.2.  c.i9. 
rent  shall  be  three-fourths  of  the  yearly  value,  shall  be  in  arrear  $  I6. 
one  year's  rent,  desert  the  demised  premises,  and  leave  them 
uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can  be 
had  to  countervail  the  arrears  of  rent,  two  or  more  justices  of  the 
peace,  at  request  of  the  landlord  or  his  bailiff,  may  view  the 
premises,  and  affix,  on  the  most  notorious  part  thereof,  a  notice 
(fourteen  days  at  least)  of  a  second  view ;  and  if,  on  the  second 
view,  the  tenant,  or  some  person  for  his  behalf,  does  not  appear 
and  pay  the  rent,  and  there  is  no  sufficient  distress  on  the 
premises,  then  the  justices  may  put  the  landlord  into  possession 
of  the  demised  premises,  and  the  lease  shalLbe  void. 

The  landlord   may  proceed   under  this    statute,   though    he  Ex  parte 
know  where  the  tenant  is,  and  though  the  justices,  at  the  first  Pelton, 
view,   find,  a  servant   on  the    premises.       The  landlord   must  \f^^\^^' 
have  a  right  of  re-entry  in  order  to  proceed  under  the  statute  [a) ;   57  g.  3"  c.  52. 
but  this  need  not  appear  on  the  record  of  the  magistrates'  pro-  the  remedy  is 
ceedings.  extended  to 

cases  where 
only  half  a  year's  rent  is  in  arrear,  and  where  there  is  no  power  of  re-entry  reserved. 

It  is  not  necessary  in  such  case  that  a  complaint  should  be  Basten  v.  Ca- 
made  on  oath  to  the  magistrate.  rew,  5  Barn.  & 

°  C.  649. 

(D)  Of 
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(D)  Of  the  Distress  when  seized:  And  herein  of  tlie 
Distrainer's  Interest  therein,  and  what  he  is  to  do 
therewith. 

Page  700. 

Pitt  V.  Shew,         A  REASONABLE  time,  after  the  expiration  of  the  five 

4  Barn.  &  A.  days  from  the  distress,  is  allowed  to  the  landlord  for  appraising 
208.;  and  see  i  n-  *i  j  ii  o 
7  Price,  690.       ^"^  ^^^^^"g  ^^'^  g^^^^' 

Jacob  V.King,  Where  goods  are  distrained,  and  at  the  end  of  five  days 
5Taur)t.45i.     app^-aised,  but  not  sold,  the  appraisement  does  not  take  away 

1  Monk,  155.      J  ^      ,    .    /.rr;       •    i  -.  ^  i  '  ^  ^ 

g  Q  the  plamtin  s  right  to  replevy. 

Owen  V.  The  sale  of  growing  crops  distrained,  without  appraisement 

Legh,  5  Barn,  and  before  they  are  ripe,  is  wholly  void,  being  unauthorized  by 
&  A.  470.  the  statutes;  and  therefore  the  tenant  cannot  recover  damages 

for  such  a  sale,  on  a  declaration  alleging  that  he  was  thereby 
hindered  from  replevying,  no  replevin  being  necessary  in  such 
case. 
Lear  v.  Ed-  If  a  distress  is  pleaded  in  bar  to  an  action  for  use  and  occupa- 

i7ionds,  1  Barn,  jj^j^^  j|,g  pl^.^  must  shew  that  the  rent  was  satisfied,  or  it  is  bad 
nnd  'see^i'  liro.  «»  special  demurrer. 
&  B.  50-. 

(E)  Wliere  a  Distress  shall  he  said  to  be  wrongftd  and 
excessive  :  And  herein  of  the  Remedy  which  the 
Party  injured  hath. 

Page  706. 

Branscouib  V.  AN  action  on  the  case  for  an  excessive  distress  may  be  main- 
Bridges,  tained,  though  the  rent  was  tendered  before  the  distress;  for  the 

1  Barn,  &  C.      plaintiff  may  wave  the  trespass. 

Wil!()nglil)y  v.  In   an  action    for   an   excessive   distress,  the  plaintiff  is   not 

Backiioiise,  bound  to  allege  or  prove  tiie  precise  amount  of  rent  due,  and  it 

2  Barn  8c  C  jg  j^^  |^j^^  j^  g,^,^,|j  action  that  the  parties  came  to  an  arrangement 
82i.    Sells  V.  .         1        r.i               I         •       1 

Iloare  ^^  ^"  ^^^^  °'  ^"^  goods  seized. 

1  Bing.  401. 

t)G.4.  c.  16.  By  6  G.  4.  c.  16.  §  74-.  the  landlord's   right  of  distraining  in 

5  "'*•  case  of  the  tenant's  bankruptcy  is  limited  to  one  year's  rent,  and 

for  the  rest  he  must  come  in  as  a  common  creditor. 

Swanii  V.  Wiicre  a  landlord's  agent  went  ujion  the  premises,  walked 

Earl  ot  Fill-       round  them,  and   gave  a  written  notice   that  he  had    distrained 

iiioiitl>,8Barn.   certain  goods  lying  tliere  for  an  anear  of  rent,  and  that  unless 

'^■^^"  the  rent  was  paid,  or  the  goods  replevied  within  five  days,  they 

would  be  apjiraised  and  sold,  and  then  went  away  not  leaving 

any  ]ierson  in  possession,   this  was  held  a  sufficient  seizure  to 

give  the  tenant  a  right  of  action  for  an  excessive  distress,  and 

that  quilting  the  premises  without  leaving  any  one  in  posessiou' 

was  not  an  abandonment  of  the  distress,  the  1 1  G.  2.  c.lJ).  §  10. 

giving  the  iandlortl  power  to  imiiound   or  otherwise  secure   on 

tlie  premises  goods  distrained  for  rent  arrear. 

Where  a  parly    distrains    for   more    rent    than    is    due,    but 

take^ 
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takes  only  a  single  chattel,   he  is   not  liable  to  an  action  for  Avenall  v. 
distraining  for  more  than  is  due,  though  the  thing  taken  be  of  Croker, 
greater  value  than  is  necessary  to  cover  the  rent  actually  due,   ir  ,^^'  ^ 
unless  there  were  others  of  less  but  sufficient  value  to  be  found. 
(See  57  G.  3.  c.  93.  for  regulating  the  costs  of  distresses  for  rent 
not  exceeding  20/. ;  the  provisions  of  which  are  extended,  by 
:7&  8  G.  4.  c.  17.,  to  distresses  for  all  taxes,  rates,  or  assessments 
not  exceeding  20/.) 

(F)  Of  distraining  Things  Damage-feasant. 
Page  707. 

THOUGH   one   commoner  cannot  in  general  distrain  the  Whiteman  v. 
cattle  of  another,  yet  if  A.  has  land  in  a  common  field,  and  a  ni"^u  4  .  *  nj 
right  of  common  over  the  whole  field,  and  B.  has  common  see  1  Taunt. 
over  the  whole  field,   and  they,  by  agreement,  agree    not   to  529. 
exercise  their  mutual  I'ights  for  a  certain  time,  and  during  the 
time  the  cattle  of  B.  come  on  A.'s  land,  he  may  distrain  them ; 
for  B.  may  then  be  regarded  as  a  stranger  with  respect  to  A. 

An  action  on  the  case  does  not  lie  against  a  party  distraining  Anscomb  v. 
the  plaintiffs  cattle,  and  refusing  a  compensation  tendered  q/ier  Shore, 
the  cattle  have  been  impounded ;  and  it  seems  that  it  does  not  285  S^r 
lie  though   the  tender  be  made  before  impounding,  for  then  1  Taurit.  26I. 
replevin  is  the  proper  remedy.  Sheriff  v. 

James,  1  Bing.  R.  341. ;  and  see  Cowper  R.  414. 

Where  cattle  distrained  damage-feasant  are  put  in  a  private   Browne  v, 
pound  previous  to  being  taken  to  a  public  pound,  a  tender  of  40^      d 
amends  while  tiiey  are  in  the  private  pound  is  held  not  too  late. 

A.f  having  the  exclusive  right  to  dig  stone  in  a  close,  avowed   Churchill  v. 
distraining  the  cattle  of  B.,  who  had  the  exclusive  right  of  Evans, 
pasture  there,  as  damage-feasant  for  having  broken  the  stones.        ^""  ' 
B.  pleaded  that  there  was  no  fence  to  keep  them  off,  nor  did 
A.  otherwise  guard  or  protect  the  stones.     A.  replied  that  he 
was  not  bound  to  fence;  on  demurrer  the  replication  was  held 
bad. 

DOWER  AND  JOINTURE. 

(B)  Of  what  Estate  a  Woman  may  have  Dower. 
Page  715. 

y^   WAS  seised  in  fee  of  estates  let  at  the  time  of  the  marriage,   Darey  v, 

upon  leases  for  lives  which  did  not  expire  during  the  cover-   ?  rH'  ^^'^^'o* 
ture :  held,  that  his  wife  was  not  entitled  to  dower. 

(D)  Of  the  Assignment  of  Dower. 
Page  729. 
BILL  to  have  dower  assigned,  and  praying  account  of  rent   Mundy  v. 
and  profits,  and  for  a  decree  for  one  third  thereof;   demurrer   ^  0^^294^*^°* 
on  the  ground  that  the  bill  stated  no  impediment  to  recovery  at      '      "       ' 
law  was  overruled ;  for  as  the  plaintiff's  title  is  admitted  there  is 
nothing  to   try  at  law,  and  equitable  bars  to  dower  are  now 
recognized  bv  the  Court  of  Chancerv. 

On 
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r'T' J  ^"  ^^'^'  ^°^  assignment  of  dower  and  account  of  arrears  after 

9  Ves!V°2'^2     ^^'^^'^'^  years,  the  Master  of  the  Rolls  said  the  widow  is  prima  facie 

entitled  from  the  time  her  title  accrued,  and  it  is  upon  defendant 
to  shew  why  she  should  not  have  it,  and  he  decreed  an  accotint 
from  the  death  of  the  husband. 

(F)  What  shall  be  a  Bar  of  Dower,  and  what  not : 
And  herein  of  Acts  done  or  suffered  by  the  Hus- 
band solely,  or  by  the  Husband  and  Wife  jointly, 
or  by  the  Wife  solely,  either  during  the  Coverture, 
or  after :  And  herein  of  Elopement,  and  Detinue  of 
Charters,  or  Heir. 

Page  736. 

Miall  V.  -^^  ^^  circumstances  where  the  wife  is  put  to  her  election  to  take 

Brain,  4Madd.  her  dower  or  the  benefit  of  a  devise  to  her,  see  cases  in  margin. 
R.  119.     Butcher  v.  Kemp,  5  Madd.  61.     Dickson  v.  Robinson,  1  Jac,  505.     Robert  v.  Smith, 
1   Sim.  &  Stu.  573.     Roadley  v.  Dickson,  3  Russ.  192.  and  tit.  Election  (E). 
Williams  V.  Plea  of  purchase  for  valuable  consideration  without  notice  of 

C.^a.'264.^°    the  marriage  is  not  good  to  a  bill  for  dower,  it  being  a  legal 

title;    a   plea  of  purchase  without  notice  is  only  a  bar  to  an 

equitable  claim. 
Maiindrell  v.  In  order  to  give   to   a  purchaser  the  protection  of  an  out- 

Maundrell,        standing  term  against  dower,  he  must  have  procured  an  assign- 

/     es.  567.        ment,  or  at  least  a  declaration  of  trust,   or    must    have    got 

10  \  es.  24G.  •  <-  1       1      1  •         1  "^ 

possession  or  the  deed  creating  the  term. 

Ray  V.  Sune,         If  lands  are  conveyed  to  such  uses  as  A.  shall  appoint,  and 

5  Barn.  &  A.     in  default  of  and  subject  to  appointment  to  the  use  of  A.  in  fee, 

and  A.  makes  an  appointment  in  favour  of  another,  being  at  the 

time  of  the   appointment  married,  ^.'s  wife  is  not  entitled  to 

dower  out  of  these  lands,  for  by  the  appointment  her  dower  is 

defeated. 

Moody  V.  If  an  estate  is  devised  to  A.  and  his  heirs  for  ever,  and  if  A. 

King,  2  Ring,      should  have  no  issue,  then  after  his  decease  to  the  heir  at  law, 

lii/k  v-'"tl^'^'^    subject  to  such  legacies  as  A.  may  leave  to  the  younger  branches 

Thirkeli,  ^f  the  family,  and  A.  becomes  seised  under  the  will  and  marries 

3  Bos,  &  Pull,  and  dies  without  issue,  his  wife  is  entitled  to  dower  out  of  the 

<^^2-  estate. 

(G)  Of  Jointures:  And  therein  of  their  Origin  ;  tlie 
Statute  of  '27  H.  8. ;  and  the  Rules  to  be  observed 
so  as  to  make  them  an  effectual  Bar  of  Dower. 

Page  Tit. 

TO  the  cases  of  Carruthers  v.  Carrnt/iers,  and  S/tiit/i  v.  Smithy 
add  Simpson  v.  Guttcridgc^  1  Madd.  (509.  Corbet  v.  Corbet^ 
1  Sim.  &  Stu.  61 '2. 

END    OF    THE    SECOND    VOLUME. 
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